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CHAPTER  XIX. 

SPANISH  SPOLIATIONS:  COMMISSION  UNDER  ARTI- 
CLE XXL  OF  THE  TREATY  BETWEEN  THE  UNITED 
STATES  AND  SPAIN  OP  OCTOBER  27,  1795. 

In  his  message  to  Congress  of  December  5, 
^"^aW*'"'^'  ^T^^J  touching  the  relations  of  the  United 
States  with  the  belligerent  powers  in  Europe, 
Washington  said: 

''The  vexations  and  spoliation  understood  to  have  been 
committed  on  our  vessels  and  commerce  by  the  cruisers  and 
ofiBcers  of  some  of  the  belligerent  Powers  appear  to  require 
attention.  The  proof  of  these,  however,  not  having  been 
brought  forward,  the  descriptions  of  citizens  supposed  to  have 
suffered  were  notified  that,  on  furnishing  them  to  the  Execu- 
tive, due  measures  would  be  taken  to  obtain  redress  of  the 
past,  and  more  effectual  provisions  against  the  future.  Should 
such  documents  be  furnished,  proper  representations  will  be 
made  thereon,  with  a  just  reliance  on  a  redress  proportioned 
to  the  exigency  of  the  case.''  ^ 

In  a  report  to  the  President  of  March  2, 1794,  Edmund  Ran- 
dolph, then  Secretary  of  State,  referring  to  this  passage,  said 
that  when  he  came  into  the  Department  of  State  he  found  a 
large  volume  of  complaints,  which  the  notification  to  persons 
to  send  in  their  proofs  had  called  forth,  in  relation  to  attacks 
on  the  commerce  of  the  United  States  by  the  British,  French, 
Spanish,  and  Dutch.  Against  the  Spaniards,  said  Randolph, 
"  the  outrages  of  privateers  are  urged."  The  cases  of  com- 
plaint against  the  British  were  32;  against  the  French,  26; 
against  the  Spanish,  10;  against  the  Dutch,  1.*  France  de- 
clared war  against  Spain  March  16,  1793.  Spain  issued  a 
counter  declaration  March  23,  in  which  it  was  stated  that  the 
two  countries  had  really  been  at  war  since  February  26,  on 


1  Am.  State  Papers,  For.  Eel.  I.  141,  142. 
3ld.  423,  424,  461. 
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which  day  a  commission  against  Spain,  found  on  board  "a 
French  privateer,  was  dated.  May  25,  1793,  Spain  entered 
into  an  alliance  with  Great  Britain.*  On  May  26, 1794,  Wash- 
ington transmitted  to  Congress  a  copy  of  a  certificate,  com- 
municated by  the  Spanish  commissioners  in  the  United  States 
to  the  Secretary  of  State,  without  which  American  vessels 
could  not  be  admitted  to  Spanish  ports.  This  certificate  was 
in  the  form  of  a  sworn  statement  to  be  made  by  the  shipper  of 
the  cargo  that  it  was  the  growth  or  produce  of  the  United 
States,  and  that  no  part  of  it  was  the  produce  of  France  or 
her  colonies,  or  had  received  any  advantage  or  improvement 
in  France  or  any  of  her  dependencies,  or  had  in  any  manner 
contributed  to  her  revenues..^ 

On  November  1,  1794,  the  President  nomi- 
^"^Mi^on  to^*'^^  *  nated  Thomas  Pinckney  as'  envoy  extraordi- 
nary and  minister  plenipotentiary  to  Spain, 
for  the  purpose  of  negotiating  on  the  various  questions  pend- 
ing between  the  two  countries.^  When  Pinckney  arrived  at 
Madrid  on  June  28, 1796,  he  found  that  William  Short,  who 
had  been  acting  as  the  diplomatic  representative  of  the  United 
States  in  Spain,  had  already  been  in  communication  with  the 
court  on  the  treatment  of  American  vessels,  and  that  the  Duke 
of  Alcudia,  while  stating  that  no  general  orders  on  the  subject 
could  be  published,  had  on  the  Cth  day  of  April  assured  him 
that  American  vessels  would  be  treated  by  Spain  in  accord- 
ance with  the  stipulations  of  the  treaty  between  the  United 
8tat<»s  and  France.  This  assurance  the  Duke  repeated  in  a 
conference  which  he  held  with  Messrs.  Pinckney  and  Short 
jointly.* 

This  assurance  involved  a  very  considerable 

Fodtioii  of  Spain,  concession  to  the  United  States,  and  the  duke 

was  not  disposed  to  construe  it  in  as  broad  a 

sense  as  that  which  the  American  diplomatists  ascribed  to  it. 

J  Am.  State  Tapors,  For.  Rel.  I.  277,  425. 

2  Am.  Statt^  Papers,  For.  Rel.  1.  4a3. 

=^  Am.  State  Papers,  For.  Rel.  1. 469, 533. 

*  Mr.  Pinckney  to  the  Sec.  of  State,  July  21,  1795,  Am.  State  Papers,  For. 
Rel.  I.  531.  Of  Manuel  (iodoy,  Duke  of  Alcudia,  afterward  tlie  Prince  of 
Peace,  it  has  been  said  that  he  '^  was  a  niihl,  enlightened,  and  intelligent 
minister,  so  far  as  the  United  States  were  concerned ;  capable  of  generosity 
and  of  courage,  quite  the  equal  of  Pitt  or  Talleyrand  in  diplomacy,  and 
their  superior  in  resources.''  (Adams's  History  of  the  United  States,  I. 
348.) 
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By  a  decree  issued  by  the  King  of  Spain  at  the  beginning  of 
the  war — a  decree  which  the  certificate  of  cargo  heretofore  men- 
tioned was  designed  to  enforce — it  was  ordained  that  French 
produce,  and  even  that  of  foreigners  if  it  had  been  landed  in 
France  and  paid  duty  there,  should  not  be  admitted  into  Span- 
ish ports,  though  laden  in  neutral  bottoms.  By  a  privateering 
ordinance  {ordenanza  de  corso)  of  May  1, 1794,  however,  Spain 
in  substance  professed  a  willingness  to  act  upon^he  principles 
of  the  armed  neutrality,  one  of  which  provided  that  the 
neutral  flag  should  cover  enemies'  goods  ;^  but,  being  uncer- 
tain as  to  what  course  France  would  pursue,  she  deemed  it 
prudent,  before  giving  those  principles  full  effect,  to  ascertain 
whether  that  power  would  adopt  the  same  liberal  policy. 
Spain  therefore  permitted  her  vessels  of  war  and  privateers 
to  bring  into  her  ports  neutral  vessels  laden  with  French  prod- 
uce, till  that  point  should  be  cleared  up;  and  the  Buke  of 
Alcudia  was  inclined  to  construe  what  Messrs.  Pinckney  and 
Short  deemed  his  assurance,  as  an  "offer"  to  extend  the  prin- 
ciple of  free  ships  free  goods  to  American  vessels,  provided 
that  France  should,  in  conformity  with  her  treaty  with  the 
United  States,  pursue  the  same  course.  Pinckney,  however, 
contended  that  the  statements  made  by  the  duke  to  Mr.  Short 
constituted  in  effect  an  "agreement''  to  apply  the  principle  of 
free  ships  free  goods  to  American  vessels,  and  insisted  that, 
in  view  of  the  provisions  of  the  treaty  between  the  United 
States  and  France,  and  the  assurances  France  had  given  the 


1  The  declaration  of  the  Empress  of  Russia  of  1780,  which  formed  the 
basis  of  the  armed  neutrality,  announced  the  following  principles: 
''Article  I.  That  all  neutral  vessels  ought  to  navigate  freely  from  one 
port  to  another,  as  well  as  upon  the  coasts  of  the  powers  now  at  war. 
Art.  II.  That  the  effects  belonging  to  the  subjects  of  the  belligerent 
powers  shall  be  free  in  neutral  ships,  excepting  always  contraband  goods. 
Art.  III.  That  Her  Imperial  Majesty,  in  consequence  of  the  limits  above 
fixed,  will  adhere  strictly  to  that  which  is  stipulated  b^"^  the  tenth  and 
eleventh  articles  of  her  treaty  of  commerce  with  Great  Britain,  concern- 
ing the  manner  in  which  she  ought  to  conduct  toward  all  the  belligerent 
powers.  Art.  IV.  That  as  to  what  concerns  a  port  blocked  up,  we  ought 
not,  in  truth,  to  consider  as  such  any  but  those  which  are  found  so  well 
shut  up  by  a  fixed  and  sufficient  number  of  vessels  belonging  to  the  power 
which  attacks  it  that  one  can  not  attempt  to  enter  into  such  port  without 
evident  danger.  Art.  V.  That  these  principles  above  laid  down  ought  to 
serve  as  a  rule  in  all  proceedings,  whenever  there  is  a  question  concerning 
the  legality  of  prizes."  (Wharton's  Dip.  Cor.  Am.  Rev.  III.  608.  See, 
generally,  Fanchille's  La  Diplomatie  Fran^aise  ot  la  Ligne  des  Neutres  de 
1780..^ 
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United  States  that  she  would  observe  the  treaty,  orders  should 
be  given  to  Spanish  vessels  of  war  and  privateers  no  longer  to 
bring  into  Spanish  ports  American  vessels  laden  with  produce 
belonging  to  Frenchmen,  so  that  the  delays,  waste,  and 
annoyance  resultuig  from  turning  vessels  from  their  course, 
and  from  bringing  them  in  only  to  be  sent  away,  might  be 
prevented.* 

In  the  course  of  his  correspondence  with 

Particular  Com-    ^^^  jy^^^  ^^'  Alcudia,  Pinckney  particularly 
^  ""  '  discussed  several  cases  of  capture.    On  Au- 

gust 6, 1795,  he  called  attention  to  the  case  of  the  brigantine 
Maria,  of  Boston,  laden  with  provisions  belonging  to  France 
and  taken  into  Santander  on  June  11,  and  to  that  of  the  Amer- 
ican ship  Liberty,  of  New  York,  which  was  freighted  at  Bor- 
deaux by  an  American  house  to  take  a  cargo,  consisting  partly 
of  whale  oil  and  dried  codfish,  to  Bilbao.  The  Liberty  was 
captured  at  sea  and  carried  into  Bilbao  by  a  Spanish  priva- 
teer, who  had  the  cargo  condemned  as  good  prize,  under  the 
decree  issued  at  the  commencement  of  the  war,  by  which  it 
was  ordained  that  French  produce,  as  well  as  that  of  foreign- 
ers which  had  been  landed  in  France  and  had  paid  duty  there, 
should  not  be  admitted  into  Spanish  ports.  Pinckney  main- 
tained that  the  decree  could  not  have  been  intended  to  apply 
to  a  case  like  that  of  the  Liberty,  in  which  entrance  duties 
were  not  paid  to  France,  and  in  which  the  projierty  had  not 
changed.  Moreover,  said  Pinckney,  the  decree  was  modified 
by  the  principles  of  the  ordenanza,  by  which  the  cargo,  even 
if  the  vessel  had  belonged  to  Frenchmen,  could  not  have  been 
condemned.' 

On  the  14th  of  August  the  duke  replied  that  the  King  had 
directed  the  minister  of  marine  to  order  the  liberation  of  the 
Maria  and  Liberty,  and  that  His  Majesty  had  also  directed 
"that  the  captain  of  the  Providence  be  paid  for  the  pitch,  tar, 
and  turpentine,  taken  from  him  at  Santander,  as  contraband 
articles;^  and  that  "in  like  manner  restitution  be  made  for 
the  cargo  of  the  American  brigantine  Abigail,  of  New  York, 
consisting  of  iron,  steel,  boards,  and  paints,  confiscated  by 
the  marine  judge  of  Santander."^ 

On  August  30  Pinckney  called  attention  to  the  case  of  the 
ship  Betsey,  of  Philadelphia,  which,  after  being  detained  for 

*  Am.  State  Papers,  For.  Rel.  1. 536.  ^  Id.  537. 
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more  than  two  years^  while  the  master  was  pnrsoing  his  snit 
against  the  captors,  was  still  detained,  though  the  master  had 
obtained  a  favorable  decree  from  the  tribanal  of  appeal,  who 
were  to  judge  his  process  in  the  last  resort,  becanse  the  cap- 
tors were  trying  to  have  more  judges  api)ointed  to  pronounce 
definitive  sentence.^  On  the  3d  of  September  he  presented 
the  case  of  the  Three  Frietid^y  at  Santander,  and  asked  for  the 
restoration  of  the  vessel,  on  the  strength  of  the  ardenanza  and 
the  duke's  statement  of  the  6th  of  April.  <<  The  circumstance," 
said  Pinckney,  "of  this  vessel  having  been  found  in  the  pos- 
session of  Frenchmen  can  not  change  the  case,  because  she 
would  not  have  been  deemed  good  prize  if  she  had  been  carried 
into  France;  and  even  if  all  the  cargo  belonged  to  Frenchmen, 
it  would  be  restored  here,  according  to  the  last  dispositions  of 
His  Mjgesty."*  On  September  13,  he  called  attention  to  the 
case  of  the  vessels  Rooksby  and  Oreenwayy  carried  into  Cadiz 
in  1793  by  the  Spanish  frigate  Santa  Cathalinda.  It  was  sup- 
posed that  these  vessels  had  been  put  in  thorough  repair  at 
the  royal  dock  yards,  but  an  agent  who  bad  been  sent  to  Cadiz 
found  that  the  repairs  had  not  been  made.  "As  to  what  re- 
gards the  freight  and  other  demands,"  said  Pinckney,  "I  have 
no  doubt  but  we  shall  be  able  to  arrange  them  amicably,  at 
the  same  time  we  regulate  the  principles  of  several  other  claims 
of  the  same  nature."^ 

On  September  15,  the  Duke  of  Alcudia,  who  had  now  be- 
come the  Prince  of  Peace,  replied  that  orders  had  long  since 
been  given  for  the  "repairing  and  refitting  of  the  said  vessels, 
agreeably  to  what  has  been  proposed;  but  without  attending 
to  the  pretended  reclamations,  for  the  reasons  mentioned  in 
my  letters  to  Mr.  Short  upon  this  subject."  ^ 

On  October  23,  Pinckney  wrote  to  the  prince  that  his  excel- 
lency apparently  had  not  received  correct  information  as  to  the 
immediate  liberation  of  American  vessels  taken  since  the  6th 
of  April,  since,  out  of  the  five  carried  into  Santander — the  Lib- 
erty of  New  York,  the  Maria  of  Boston,  the  Providence  of 
Philadelphia,  the  Abigail  of  New  York,  and  the  Three  Friends 
of  Salem — the  Liberty  was  detained  one  hundred  and  ten  days, 
the  Three  Friefids  was  at  last  accounts  still  detained,  and  the 
three  others  put  to  sea  without  part  of  their  cargoes,  though 


'  Am.  State  Papers,  For.  Hel.  1. 538.  ^d.  539.  ^  i^id.  539. 
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the  latter  had  been  ordered  to  be  restored.^  Though  Pinckney 
did  not  admit  any  distinction  between  vessels  taken  before  and 
those  taken  after  the  6th  of  April,  maintaining  that  the  duke's 
assurance  should  operate  retrospectively  as  well  as  prospec- 
tively, he  referred  to  the  date  because  the  Prince  of  Peace  in 
a  note  of  the  18th  of  October  had  made  such  a  distinction, 
saying  that  captures  made  before  the  date  in  question  should 
be  judged  according  to  the  general  orders  issued  at  the  time^ 
while  vessels  detained  Rince  that  time  should  be  treated  "  in 
the  same  manner  as  those  which  were  then  brought  from  the 
coast  of  Cantabria."^ 

Of  the  eight  vessels  particularly  mentioned 

^^Cwn^iIdntaT*''^  ^^  ^^^  preceding  correspondence,  there  cer- 
tainly were  four,  and  probably  were  five,  in 
respect  of  which  compensation  was  obtained  through  the  inter- 
national commission  to  which  this  chapter  relates.  Indeed, 
the  first  awards  of  the  commission  were  made  in  the  cases  of  the 
RooJcsby  and  Oreenway^  which  were  taken  into  Cadiz  in  1793.' 
It  seems  that  an  award  was  made  also  in  the  case  of  the  Betsey.* 
In  the  five  remaining  cases — the  vessels  taken  into  Santander — 
awards  were  made  in  favor  of  the  Liberty  and  the  Three 
Friends.^  Of  the  Maria,  Providence^  and  Abigail  no  mention 
is  made  in  the  list  of  awards;  though,  in  a  note  to  a  list  of  the 
awards  transmitted  by  one  of  the  commissioners  to  Mr.  Pick- 
ering, Secretary  of  State,  on  January  2, 1800,  it  is  stated  that 
no  papers  had  appeared  in  the  case  of  the  "schooner"  Maria, 
which  His  Catholic  Majesty  had  ordered  to  be  restored.^  This, 
probably,  is  the  vessel  mentioned  in  Mr.  Pinckney's  note  of 
October  23  as  having  put  to  sea. 

September  20, 1795,  Pinckney  addressed  to 

^^.  the  Prince  of  Peace  a  note  in  which  he  reviewed 

tion. 

at  length  the  whole  subject  of  the  claims 

against  Spain  for  the  capture  of  American  vessels  by  her  men- 
of-war  and  privateers.    The  war  between  Spain  and  France 


'  Am.  State  Papers,  For.  Rel.  1. 645. 

8  Am.  State  Papers,  For.  Kel.  1. 544. 

3  The  awards  iu  these  cases  wore  made  December  27,  1797.  In  the  case 
of  the  Rookaby  the  amount  was  $15,535.79  j  of  the  Greenwatfj  $14,846.39. 
Iu  each  case  interest  at  the  rate  of  6  per  cent  was  alloweil  from  a  speci- 
fied date  on  the  amount  awarded. 

*  Am.  State  Papers,  For.  Kel.  II.  283. 

'^The  award  in  the  case  of  the  Liberty  was  for  $4,260.98;  in  the  case  of 
the  T\r€e  FrUnda,  $2,088.50.    Each  award  bore  interest. 


Digitized  by 


Google 


SPANISH   SPOLIATIONS.  997 

had  then  l)een  brought  to  a  close  by  the  treaty  which  won  for 
the  Doke  of  Alcudia  the  title  of  EI  Principe  de  la  Paz — Prince 
of  Peace/  Piiickney  declared  that  the  principle  on  which  the 
claims  were  based  was  that  neutrals  had  the  right  to  pursue 
their  commerce  unmolested,  provided  that  they  did  not  attempt 
to  carry  to  either  belligerent  warlike  stores  or  attempt  to  trade 
with  places  that  were  besieged  or  blocked  up.  This  doctrine 
was,  said  Pinckney,  founded  on  reason  and  supported  by  the 
most  enlightened  writers;  it  was  embodied  in  late  treaties; 
it  was  established  by  the  armed  neutrality  of  1780,  of  which 
Spain  approved,  and  its  acceptance  by  all  the  nations  of  the 
two  hemispheres,  except  one,  had  placed  on  a  certain  basis  that 
which  should  thenceforth  be  the  law  of  nations  on  the  subject. 
Hence  he  proposed  that  the  decisions  upon  the  vessels  that 
had  been  captured  should  be  governed  by  the  principles  of  the 
armed  neutrality,  and  that  commissioners  should  be  named  on 
both  sides  for  the  purpose  of  determining  the  reimbursements 
which  might  be  due  on  this  account.  Moreover,  by  the  four- 
teenth article  of  the  ordenanza  de  corso^  said  Pinckney,  His 
Majesty  had  declared  that  he  would  observe  the  same  conduct 
in  this  respect  as  his  enemies,  and  France  was  bound  by  her 
treaty  with  the  United  States  to  observe  those  principles,  and 
had  acted  accordingly.  If,  as  was  alleged,  a  considerable  num- 
ber of  American  vessels  engaged  in  lawful  traffic  had  been 
seized  and  carried  into  Spanish  ports,  particularly  in  the  West 
Indies,  where  their  cargoes  were  ultimately  carried  off'  by  force, 
without  their  proprietors  knowing  in  many  cases  whether  they 
were  judicially  condemned;  if  it  were  true  that  half  of  the 
crews  of  some  of  the  vessels  died  in  captivity,  and  the  rest 
abandoned  the  vessels  and  cargoes  rather  than  face  the  dan- 
gers of  so  destructive  a  detention,  and  if  the  sentences  of  con- 
demnation in  the  islands  were  based  on  acts  which  were  not 
offenses  against  the  law  of  nations,  it  could  not  be  doubted 
that  His  Msyesty  would  order  proper  measures  to  be  taken  for 
repairing  the  wrongs  done  under  color  of  his  authority.  If 
the  facts  alleged  did  not  exist,  the  commissioners  would  demon- 
strate it.^ 

On  September  23  the  prince  replied:  **0n 
DueiiMimi  0    tapu-  ^^^  same  terms  as  we  have  determined  the 

latunu. 

American  prizes  in  Europe,  since  the  neutral- 
ity of  the  United  States  with  France  in  the  present  war  has 


'  Annual  Rogister,  XXXVIII.  (1795)  297. 
2  Am.  state  Papers,  For.  Rel.  I.  539. 
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been  known,  shall  be  judged  the  prizes  which  may  have  been 
made  in  America.  But  this  matter  being  very  different  from 
the  system  of  a  treaty  stipulating  positive  regulations  for  the 
future,  there  is  no  necessity  of  including  it  therein.''*  On 
October  5,  Pinckney,  referring  to  this  note,  said  it  only  re- 
mained to  explain  what  the  principles,  on  which  the  cases 
were  to  be  decided,  were.  As  objection  was  made  to  inserting 
the  matter  in  the  treaty,  he  had  embodied  the  details  in  a 
separate  convention,  which  he  inclosed.^  The  prince  thought 
the  same  objection  would  apply  to  inserting  the  matter  in  a 
separate  convention  as  to  inserting  it  in  the  general  treaty.' 
Subsequently,  however,  he  agreed  to  advise  the  King  to  con- 
clude a  separate  convention;  and  with  that  view  Pinckney 
submitted  an  article  in  the  same  sense  as  his  prior  arguments, 
the  substance  of  it  being  that  the  claims  should  be  decided  in 
accordance  with  the  rule  in  the  treaty  between  the  United 
States  and  France.  On  the  12th  of  October  the  prince  de- 
clared that  the  King  never  would  permit  the  matter  to  be 
included  in  a  treaty  or  convention.^ 

Further  discussion  ensued,  and  on  the  24th 
iv"^  ^  *  of  October,  being  unable  to  effect  an  arrange- 
ment either  as  to  captures  or  as  to  a  port  of 
deposit  on  the  Mississippi,  Pinckney  asked  for  his  passports.^ 
Three  days  later,  however,  on  October  27, 1795,  a  treaty  was 
signed,  of  which  an  eminent  historian  has  said  that  it  ^'  never 
received  the  credit  it  deserved;  its  large  concessions  were 
taken  as  a  matter  of  course  by  the  American  people,  who 
assumed  that  Spain  could  not  afford  to  refuse  anything  that 
America  asked,  and  who  resented  the  idea  that  America  asked 
more  than  she  had  a  right  to  expect.  Fearing  that  the  effect 
of  Jay's  treaty  would  throw  the  United  States  into  the  arms 
of  England  at  a  moment  when  Spain  was  about  to  declare 
war,  Godoy  conceded  everything  the  Americans  wanted.  His 
treaty  provided  for  a  settlement  of  the  boundary  between 
Natchez  and  New  Orleans;  accepted  the  principle  of  'free 
ships  free  goods,'  so  obnoxious  to  England;  gave  a  liberal 
definition  of  contraband  such  as  Jay  had  in  vain  attempted 
to  get  from  Lord  Grenville;  created  a  commission  to  settle 
the  claims  of  American  citizens  against  Spain  on  account  of 

^Am.  state  Papers;  For.  Rel.  I.  540.        'Id.  542.         » Id.  543.         'Id.  545. 

Digitized  by  VjOOQ  IC 


SPANISH   SPOLIATIONS.  999 

illegal  captures  in  the  late  war;  granted  to  the  citizens  of  the 
United  States  for  three  years  the  right  to  deposit  their  mer- 
chandise at  Xew  Orleans  without  paying  duty;  and  pledged 
the  king  of  Spain  to  continue  this  so-called  entrepot,  or  <  right 
of  deposit/  at  the  same  place  if  he  found  it  not  injurious  to  his 
interests^  or  if  it  were  so,  to  assign  some  similar  place  of 
deposit  on  another  part  of  the  banks  of  the  Mississippi.'^* 

The  provisions  of  the  treaty  for  the  settle- 
Artide  XXL  ment  of  the  American  claims  for  captures  are 
to  be  found  in  the  twenty-first  article,  by 
which  the  high  contracting  parties  agreed  to  refer  <^  all  differ- 
ences on  account  of  the  losses  sustained  by  the  citizens  of  the 
United  States  in  consequence  of  their  vessels  and  cargoes 
having  been  taken  by  the  subjects  of  His  Catholic  Majesty 
during  the  late  war  between  Spain  and  France/'  to  three 
commissioners  who  were  to  sit  in  Philadelphia,  and  to  exam- 
ine and  decide  the  claims  in  question  ^^  according  to  the  merits 
of  the  several  cases,  and  to  justice,  equity,  and  the  laws  of 
nations."  The  principle  and  mode  of  accommodation  thus 
adopted  were  similar  to  those  embodied  in  the  seventh  article 
of  the  Jay  Treaty;  but  the  stipulation  in  the  latter  treaty 
that  governmental  compensation  should  be  made  only  where 
'^  adequate  compensation  can  not,  for  whatever  reason,  be  now 
actually  obtained,  had,  and  received,  *  *  *  in  the  ordi- 
nary course  of  justice,"  was  omitted.  "The  proposal  of  the 
British  principle  of  accommodation,"  said  Pinckney,  "  came 
from  the  Spanish  negotiator,  and  was  urged  on  strong  grounds. 
I  trust,  however,  that  this  is,  upon  the  whole,  better  than  the 
British  arrangement.  There  was,  at  first,  a  rooted  repug- 
nance here  to  insert  this  •  *  •  article  in  the  treaty,  in 
which  objection  the  national  pride  seemed  most  concerned,"^ 

The  text  of  Article  XXI  is  as  follows: 

^^In  order  to  terminate  all  differences  on  account  of  the 
losses  sustained  by  the  citizens  of  the  United  States  in  con- 
sequence of  their  vessels  and  cargoes  having  been  taken  by 
the  subjects  of  His  Catholic  Majesty,  during  the  late  war 
between  Spain  and  France,  it  is  agreed  that  all  such  cases 
shall  be  referred  to  the  final  decision  of  commissioners,  to  be 
appointed  in  the  following  manner.  His  Catholic  Majesty 
shall  name  one  commissioner,  and  the  President  of  the  United 


» Adama'8  History  of  the  United  States,  I.  348-349. 
3Am.  State  Papon,  For.  Bel.  I.  546. 
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States,  by  and  with  the  advice  and  consent  of  their  Senate, 
shall  api>oint  another,  and  the  said  two  commissioners  shall 
agree  on  the  choice  of  a  third,  or  if  they  cannot  agree  so,  they 
shall  each  propose  one  person,  and  of  the  two  names  so  pro- 
posed, one  shall  be  drawn  by  lot  in  the  presence  of  the  two 
original  Commissioners,  and  the  person  whose  name  shall  be 
so  drawn  shall  be  the  third  Commissioner;  and  the  three 
Commissioners  so  appointed  shall  be  sworn  impartially  to 
examine  and  decide  the  claims  in  question,  according  to  the 
merits  of  the  several  cases,  and  to  justice,  equity,  and  the 
laws  of  nations.  The  said  Commission sers  shall  meet  and  sit 
at  Philadelphia;  and  in  the  case  of  the  death,  sickness,  or 
necessary  absence  of  any  such  Commissioner,  his  place  shall 
be  supplied  in  the  same  manner  as  he  was  first  a])pointed,  and 
the  new  Commissioner  shall  take  the  same  oaths,  and  do  the 
same  duties.  They  shall  receive  all  complaints  and  applica- 
tions authorized  by  this  article,  during  eighteen  mouths  from 
the  day  on  which  they  shall  assemble.  They  shall  have  power 
to  examine  all  such  persons  as  come  before  them  on  oath  or 
affirmation,  touching  the  complaints  in  question,  and  also  to 
receive  in  evidence  all  testimony,  authenticated  in  such  man- 
ner as  they  shall  think  proper  to  require  or  admit.  The  award 
of  the  said  Commissioners,  or  any  two  of  them,  shall  be  final 
and  conclusive,  both  as  to  the  justice  of  the  claim  and  tiie 
amount  of  the  sum  to  be  paid  to  the  claimants;  and  His  Cath- 
olic Majesty  undertakes  to  cause  the  same  to  be  paid  in  specie, 
without  deduction,  at  such  times  and  i)lacevS,  and  under  such 
conditions  as  shall  be  awarded  by  the  said  Commissioners,''  * 

Of  the  proceedings  of  the  commission  under 

^"''^^^irion' ^™"  ^^^®  ^^^^^^®'  ^"^^  *  meager  outline  can  be 
given.  On  the  supposition  that  the  article 
was  annulled  by  the  twelfth  article  of  the  treaty  between  the 
United  States  and  Spain  of  February  22,  1819,  commonly 
called  the  Florida  Treaty,  the  impression  has  very  generally 
prevailed  that  it  was  never  fully  and  finally  carried  into  effect  ;* 

^  Treaties  and  ConventionB  between  the  United  States  and  Other  Powers, 
1776-1887,  pp.  1013-1014. 

«In  the  volume  of  Treaties  and  Convention  between  the  United  States 
and  Other  Powers,  177&-1887,  p.  1013,  where  Article  XXI.  is  printed,  it  is 
stated,  in  a  note  to  the  article;  **Thi»  article  is  annulled  by  Article  XII. 
of  the  treaty  of  February  22,  1819."  The  statement  is  hardly  correct. 
Article  XII.  declares  that  the  treaty  of  1795  '^  remains  confirmed  in  all  and 
each  of  its  articles  excepting  the  2, 3, 4,  21,  and  the  second  clause  of  the 
twenty-second  article,  which,  having  been  altered  by  this  treaty,  or  hav- 
ing received  their  entire  execution,  are  no  longer  vlilid."  The  history  of 
this  declaration  is  that  the  Spanish  negotiator  of  the  treaty  of  1819  pro- 
posed that  the  treaty  of  1795  should  be  confirmed.  Tlie  American  nego- 
tiator accepted  the  proposal,  but  adverted  to  the  fact  that  some  of  its  pro* 
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and  this  impression  was  confirmed  by  the  fact  that  the  records 
of  the  commission  were  missing,  and  that  there  was  no  record  in 
the  Department  of  State  of  the  ])ayment  of  the  awards.  These 
circumstances  are,  .however,  capable  of  explanation.  As  to 
the  payment  of  the  awards,  it  is  to  be  observed  that  His 
Catholic  Majesty  undertook  "  to  cause  them  to  be  paid  ♦  ♦  ♦ 
at  such  times  and  places  and  under  such  conditions  as  shall  be 
awaided  by  the  said  commissioners."  As  a  matter  of  fact,  the 
commissioners  made  the  awards  payable  in  Spain,  usually  or 
uniformly  at  Cadiz,  directly  to  the  claimant,  his  lawful  attor- 
ney, executor,  administrators,  or  assigns;  and  the  awards  were 
delivered  by  the  commission  to  the  claimant  or  his  represent- 
atives, to  be  paid  accordingly.^    But  where  are  the  records 

visions,  snch  as  those  relating  to  l>oaudaries,  were  to  bo  altered  by  the 
new  treaty,  while  others  had  been  "fully  executed."  (Am.  State  Papers, 
For.  Kel.  IV.  530.)  Article  XII.  was  among  the  latter..  It  was  not  "an- 
nulled."   It  was  only  declared  to  have  "received  its  entire  execution." 

*  See  Mr.  Gresham,  Sec.  of  State,  to  the  Sec.  of  the  Treasury,  December 
12,  1894;  Mr.  Adee,  acting  secretary,  to  Mr.  Chester,  April  21,  1895.  (MS. 
Dom.  Let.)  Also,  Report  of  the  Register  of  the  Treasury,  April  28,  1800, 
Am.  State  Papers,  Finance,  I.  662.  No  record  of  the  payment  of  the  awards 
was  made  in  the  Treasury  of  the  United  States.  In  a  letter  to  Mr.  David 
Ingersoll  of  April  5, 1799  (MS.  Dom.  Let.  X.  285),  Mr.  Pickering,  Secretary 
of  State,  said : 

"Sir:  I  enclose  two  copies  of  the  award  of  the  Commissioners  under 
the  Spanish  treaty,  allowing  yon  446.75  dollars  for  damages  sustained  by 
the  capture  of  the  sloop  Folljf  whereof  you  were  mtister.  These  you  must 
forward  to  Madrid,  to  be  presented  at  the  Royal  Treasury  before  they  can 
be  paid  at  Cadiz.  The  triplicate  I  shall  myself  forward  to  David  Hum- 
phreys Esq.  Minister  Plenipotentiary  of  the  United  States  at  Madrid. 
Three  copies  of  Ihe  award  are  given,  to  multiply  the  chances  of  its  arrival. 
You  can  no  doubt  find  some  merchant  who  has  a  correspondent  at  Cadiz. 
You  may  address  the  two  awards  inclosed  to  Mr.  Humphreys,  or  to  Moses 
Young,  esq..  Consul  General  of  the  United  States  at  Madiid,  io  be  pre- 
sented at  the  Royal  Treasury.  Yon  will  direct  to  whom  the  order  for  pay- 
ment shall  be  sent  at  Cadiz." 

The  following  instrnction  of  John  Marshall,  Secretary  of  State,  to  Mr. 
Humphreys,  of  September  23,  1800  (MS.  Instructions  to  United  States 
Ministers,  V.  383),  discloses  the  fact  that  the  awards  were  then  in  course 
of  payment: 

"  The  President  has  directed  me  to  request  your  particular  attention  to 
the  claim  of  Messrs.' Gregorie  &  Scobie,  on  the  Government  of  Spain.  This 
claim  is  precisely  stated  in  their  memorial  which  is  enclosed  marked  No.  1. 

"  The  award  made  in  their  favor  on  the  28th  day  of  May  1799  by  Mr. 
Clarkson  and  Mr.  Breck  two  of  the  commissioners  appointed  under  the 
2l8t  article  of  our  treaty  with  His  Catholic  Majesty  for  the  sum  of  eight 
thousand  four  hundred  and  eighty-seven  dollars  and  two  and  one  half 
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of  the  commission  f  They  are  not  in  the  archives  either  of  the 
United  States  or,  so  far  aa  we  have  been  able  to  ascertain,  of 
Spain;  but  at  least  some  of  them  were  in  1823  in  Philadel- 
phia, in  the  possession  of  Peter  Lohra,  formerly  secretary  of 
the  commission.  In  the  Department  of  State,  at  Washington, 
there  is  an  old  volume  which  on  examination  was  found  to 
contain  a  copy  of  the  awards  of  the  commission;  and  at  the 
end  of  the  awards  there  is  a  certificate,  dated  December  29, 
1823,  and  signed  by  Peter  Lohra  as  "Notary  Public  and  for- 
merly Secretary  of  the  Commission,"  in  which  it  is  stated  that 
the  awards  were  "faithfully  copied  from  the  several  origi- 
nal statements  and  awards  made  by  the  said  commissioners 


cents  will  be  transmitted  by  those  gentlemen  to  their  correspondent  in 
Spain. 

"As  this  award  is  made  in  conformity  with  the  treaty  between  the  two 
nations,  the  faith  of  the  Spanish  Government  is  pledged  for  its  payment, 
and  the  President  instructs  you  to  claim  a  performance  of  the  stipulation 
which  has  been  entered  into. 

"  Wo  understand  that  the  objection  made  by  the  Court  at  Madrid  when 
this  award  wiis  presented,  was,  that  the  Spanish  commissioner  had  not 
signed  it.  The  validity  of  this  objection  cannot  be  admitted.  His  Cath- 
olic Majesty  has  bound  himself  in  the  most  solemn  form  to  pay  any  award 
made  by  two  of  the  Commissioners.  The  words  of  that  part  of  the  arti- 
cle are  'The  award  of  the  said  commissioners  or  amj  itco  of  themf  shall  be 
final  and  conclusive,  both  as  to  the  justice  of  the  claim  and  the  amount 
of  the  sum  to  be  paid  to  the  claimants:  And  his  Catholic  Majesty  under- 
takes to  cause  the  same  to  be  paid  in  speciCf  without  deduction,  at  such 
times  and  places,  and  under  such  conditions  as  shall  be  awarded  by  the 
said  Commissioners.' 

"  To  refuse  to  pay  in  specie  the  sum  thus  awarded  by  two  of  the  com- 
missioners, is  to  violate  the  plain  words  of  the  article,  and  consequently 
to  break  the  faith  of  the  nation. 

''We  cannot  admit  that  in  such  a  case  the  award  is  to  be  revised  and 
its  merits  reconsidered.  But  if  even  this  might  be  done,  still  the  decision 
ought  to  be  in  favor  of  the  claim. 

"The  abstract  herewith  transmitted  No.  2,  from  the  proceedings  of  the 
commissioners,  exhibits  the  motives  which  induced  Don  Joseph  Ignatius 
Viar,  the  commissioner  ou  the  part  of  His  Catholic  Mi^esty,  to  withhold 
his  signature. 

"This  is,  that  the  claimants  were  not  citizens  of  the  United  States  at 
the  time  of  the  acknowledgment  of  our  independence  by  Great  Britain. 

"The  injury  is  admitted  and  its  amount  correctly  ascertained.  The 
persons  who  claim  were,  not  only  when  the  treaty  was  made,  but  also 
when  the  injury  was  sustained,  according  to  our  laws  citizens  of  the 
United  States.  In  this  state  of  things  the  treaty  stipulates,  '  in  order  to 
terminate  all  differences  on  account  of  the  losses  sustained  by  the  cUizens 
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by  virtue  and  in  pursuance  of  the  said  Treaty  and  remaining 
of  record  iu  my  oflBce."  It  appears,  therefore,  that  these  papers 
were  then  in  Peter  Lohra's  possession.  What  afterward  be- 
came of  them  it  has  not  been  possible  certainly  to  ascertain. 
Lohra  died  in  1827,  leaving  no  will.  Some  of  his  papers  are 
now  in  the  hands  of  his  descendants,  but  they  do  not  include 
any  of  the  records  of  the  commission.  I  am  informed  however 
by  Mr.  Stone,  the  late  accomplished  librarian  of  the  Historical 
Society  of  Pennsylvania,  that  there  is  "undoubted  evidence 
that  Lohra's  private  papers,  or  a  portion  of  them,  were,  about 
1833-1835,  in  the  hands  of  a  person  in  New  Orleans  who  died 
of  the  yellow  fever  .^* 

of  XKe  United  States,  in  consequence  of  their  yesaels  and  cargoes  having 
been  taken  by  the  subjects  of  His  Catholic  Majesty/  Hhat  all  such  cases 
shall  be  referred  to  the  final  decision  of  commissioners.' 

''The  right  of  naturalizing  aliens  is  claimed  and  exercised  by  the  dif- 
ferent nations  of  Europe  as  well  as  by  the  United  States.  When  the  laws 
adopt  an  individual  no  nation  has  a  right  to  question  the  validity  of  the 
act,  unless  it  be  one  which  may  have  a  conflictiDg  title  to  the  person 
adopted.  Spain  therefore,  cannot  contest  the  fact  that  these  gentlemen 
are  American  citizens. 

''If  this  inadmissible  power  was  to  be  set  up  by  His  Catholic  Majesty, 
it  ought  to  have  been  asserted  when  the  treaty  was  formed.  He  ought 
then  to  have  discriminated  between  our  citizens.  He  ought  then  to  have 
promised  compensation  only  for  the  captured  vessels  and  cargoes  of  those 
who  were  citizens  of  the  United  States  when  our  independence  was  ac- 
knowledged by  Great  Britain ;  not  having  done  so  then,  it  is  too  late  now 
to  attempt  this  odious  discrimination.  He  has  promised  in  terms  which 
expressly  include  Messrs.  Gregorie  &  Scobie,  and  every  principle  of  good 
faith  and  national  honor  requires  that  ho  should  perform  the  promise  thus 
made. 

"We  must  suppose  that  this  claim  has  been  inadvertently  rejected,  and 
that  on  calling  the  attention  of  the  Spanish  Government  to  its  real  merits, 
it  will,  according  to  the  stipulations  of  our  treaty,  be  paid  in  specie.  Pay- 
ment in  no  other  medium  can  be  received.'' 

^  In  the  archives  of  the  Department  of  State  there  is  the  following  letter : 

"Department  of  State,  Trenton,  Sept.  let,  1798, 
"Peter  Lohra,  Esq. 

"Sir:  By  the  direction  of  the  Secretary  of  State,  I  enclose  you  his 
check  on  the  Bank  of  the  United  States  for  one  hundred  and  fifty  dollars, 
on  account  of  your  salary  as  Secretary  to  the  Commissioners  under  the 
twenty-first  article  of  the  Spanish  treaty— agreeably  to  your  request  of 
the  28th  ultimo. 

"With  respect,  your  obt.  Ac. 

"Hazen  Kimball." 
(MS.  Dom.  Let.  X.  77). 
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The  names  of  the  commissioners  were  Joseph 
^'^^^^J^^^""^  Ygnat.  Piaiez,!  Matth.  Clarkson,  and  Sam^l 
Breck.  In  his  speech  to  Congress  of  Novem- 
ber 23, 1797,  President  Adams  stated  that  the  "commissioners 
appointed  agreeably  to  the  twenty-first  article  of  onr  treaty 
with  Spain  met  in  Philadelphia,  in  the  summer  past,  to  exam- 
ine and  decide  on  the  claims  of  onr  citizens  for  losses  they 
have  sustained  in  consequence  of  their  vessels  and  cargoes 
having  been  taken  by  the  subjects  of  His  Catholic  Majesty 
during  the  late  war  between  Spain  and  France.  Their  sittings' 
have  been  interrupted  but  are  now  resumed."*  In  his  speech 
of  December  8, 1798,  he  stated  that  tbe  "commissioners  had 
adjusted  most  of  the  claims."^  The  first  award  bore  date 
December  27, 1797,  and  was  as  follows: 

^^To  all  to  whom  these  presents  shall  come  Greeting 

"The  Commissioners  duly  appointed  for  carrying  into  Effect 
the  Twenty-first  Article  of  the  Treaty  of  Friendship,  Limits 
and  Navigation  between  His  Catholic  Majesty  and  the  United 
States  of  America,  dated  at  San  Lorenzo  Real  the  Twenty 
seventh  day  of  October  One  thousand  seven  hundred  and 
ninety  five,  having  attentively  examined  the  Claim  of  Abel 
Harris  of  Portsmouth  in  the  State  of  New  Hampshire  Mer- 
chant a  Citizen  of  the  United  States  together  with  the  several 
Accounts  and  Documents  exhibited  by  him  in  support  thereof 
for  Detention  Freight  and  Primage  in  the  case  of  the  Ship 
Rooksby  whereof  Nathaniel  Jones  was  Master,  captured  on  or 
about  the  Seventeenth  day  of  August  One  thousand  seven 
hundred  and  ninety  three  by  His  Catholic  Majesty's  Frigate 
Santa  Catalina  commanded  by  Don  Diego  Choquet  do  award 
that  the  sum  of  Fifteen  thousand  five  hundred  and  thirty  five 
Dollars  and  seventy  nine  Cents  with  Interest  thereon  at  the 
rate  of  six  per  Centum  per  Annum  from  the  Twentieth  day  of 
April  One  thousand  seven  hundred  and  ninety  six  until  the 
same  be  discharged,  shall  be  paid  to  the  said  Claimant  his 
lawful  Attorney  Executors  Administrators  or  Assigns  in  Spe- 
cie without  deduction  at  the  City  of  ('adiz  in  the  Kingdom  of 
Spain  within  three  months  after  this  Award  shall  have  been 
exhibited  at  the  Royal  Treasury  at  Madrid. 

"Given  under  the  hands  and  seal  of  the  said  Commissioners, 
at  the  City  of  Philadelphia  in  the  State  of  Pennsylvania  the 


Un  some  places  the  name  is  written  as  if  it  were  Diarez.  The  first 
Spanish  oommissioner  was  Senor  Viar,  who  was  succeeded  by  Seflor 
Piarez.  (See  Mr.  Pickering,  Sec.  of  Stato,  to  the  Chev.  de  Yrujo,  Spanish 
mmister,  May  3,  1797,  MS.  Dom.  Let.  X.  38.) 

2  Am.  State  Papers,  For.  Eel.  I.  45. 

3  Id.  48. 
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twenty-seventh  day  of  December  One  thonsand  seven  hundred 
and  ninety  seven  Having  signed  this  award  together  with  a 
Duplicate  and  Triplicate  thereof  either  of  which  being  paid 
the  others  to  be  void. 
[L.  s.]  "Joseph  Ygnat.  Piaj&ez 

"Matth.  Clabkson 
"Sam'l.  Bbegk 
"Attest 

Petbb  Lohba, 

Secretary. 
"Dollars  15535.79  Cents.'' 

This  award  furnished  the  model,  in  point  of  form,  for  those 
that  followed.  The  last  one  bears  date  December  31, 1799.* 
The  awards  were  forty  in  number,  and  aggregated  to  the  sum 
of  $325,440,074.* 

Each  award,  however,  bore  interest  at  the  rate  of  6  per  cent 
per  annum  from  a  date  therein  specified  till  discharged.^ 


^"The  commissioners  for  execating  the  twenty-fifth  article  of  the 
treaty  between  the  United  States  and  Spain : 

"Dkpahtment  of  State,  Dec,  S,  1797. 

'^ Gentlemen:  I  have  the  honor  to  enclose  the  opinion  of  the  Attorney- 
General  of  the  United  States  on  the  qnestion  whether  the  commissioners 
for  executing  the  twenty-first  article  of  the  treaty  between  the  United 
States  and  Spain  may  lawfully  make  awards  previous  to  the  expiration  of 
the  eighteen  months  during  which  the  claims  are  receivable;  his  opinion 
being  that  the  treaty  contains  no  limitations  as  to  the  time  of  making 
your  award. 

''TiMOTiTi'  Pickering." 

(MS.  Dom.  Let.  X.  257.) 

'^  At  p.  283,  Am.  State  Papers,  For.  Rel.  II.,  there  is  a  list  of  the  awards 
made  by  the  commission  up  to  November  16,  1799.  This  list  embraces 
thirty-seven  awards,  amounting  to  $320,095.07^,  exclusive  of  interest. 
Only  three  awards  were  afterward  made,  amounting  to  $5,345,  exclusive 
of  interest. 

'Appropriations  by  Congress  to  defray  the  expenses  of  the  United  States 
in  carrying  the  treaty  of  1795  into  effect  may  be  found  in  1  Stats,  at  L. 
609,  723;  2  Stats,  at  L.  66,  120,269.) 
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CHAPTER  XX. 


CASE  OF  THE  "COLONEL  LLOYB  ASPINWALL.'^ 

On  January  17,  1870,  the   Colonel   Lloyd 
e  0      e     Aspinwally  an  American  merchant  steamer  of 

71.46  tons  register,  left  Port  an  Prince,  in 
Haiti,  for  Havana.  All  her  papers  were  in  regular  order,  her 
manifest  was  legalized  by  the  Spanish  consul  at  Port  au 
Prince,  and  in  view  of  the  fact  that  an  insurrection  prevailed 
in  Cuba  she  was  provided  with  an  official  letter  or  passport 
from  the  consul  of  the  United  States  to  commanders  of  Span- 
ish men  of  war  in  the  Bahama  Channel.  She  was  the  bearer 
of  important  dispatches  from  the  minister  of  the  United  States 
at  Port  au  Prince  to  his  government,  as  well  as  of  dispatches 
from  the  commander  of  an  American  man-of-war  to  the  admi- 
ral in  command  of  the  West  India  squadron.  On  the  18th  of 
January  the  steamer  encountered  strong  winds  and  high  seas 
and  began  to  leak,  so  that  she  was  compelled  to  proceed 
slowly  and  change  her  course.  On  the  morning  of  the  21st  of 
January,  when  from  four  to  six  miles  offshore  and  not  far  from 
the  port  of  Nuevitas,  she  was  hailed  by  a  Spanish  man-of-war. 
She  replied  by  displaying  the  American  flag,  and  continued  on 
her  course.  About  twenty  minutes  later  however  she  was 
brought  to  by  the  firing  of  a  shot  by  the  man-of-war,  and  an 
officer  and  a  boat^s  crew  from  the  latter  came  on  board  and  took 
possession  of  her.  The  master  handed  the  steamer's  papers 
to  the  officer  in  order  that  he  might  see  that  she  was  on  a  legit- 
imate voyage.  The  officer  declined  to  examine  either  the 
papers  or  the  vessel,  saying  that  he  had  orders  to  take  her  to 
Nuevitas.  The  master  then  protested  against  the  vessel's 
detention,  at  the  same  time  exhibiting  the  packages  of  official 
correspondence  above  described. 

On  the  arrival  of  the  steamer  at  Kuevitas, 
Tho  Voiiiei'i  De-    ^^  ^^^^^  3  ^j^i^^^  j^  ^^le  afternoon  of  the  21st 
twmoUt 

of  January,  the  master  was  ordered  on  board 

the  Spanish  man-of-war,  which  he  found  to  be  the  Heman 
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Cortes.  He  took  with  him  and  exhibited  to  the  eommanding 
officer  the  ship's  papers,  and  stated  that  he  had  on  board  of 
the  steamer  dispatches  of  importance  for  the  Government  of 
the  United  States.  The  commanding  officer  examined  the 
ship's  papers  and  said  that  he  would  send  them  ashore,  but 
as  to  the  official  correspondence  declared  to  be  on  board  the 
steamer  he  made  no  response.  Meanwhile  she  was  left  in 
charge  of  an  armed  force.  On  the  22d  of  January,  however, 
some  Spanish  officials  came  on  board  and  examined  both 
the  steamer  and  her  crew,  and  sealed  up  the  master's  trunk, 
which  contained  the  official  correspondence  in  question  as  well 
as  other  pai)er8.  On  the  27th  of  January  the  steamer  was 
taken  in  tow  by  the  Spanish  man-of-war  San  Frafwisco  for 
Havana,  where  she  arrived  on  the  29th.  At  Havana  no  com- 
munication was  allowed  between  the  steamer  and  the  shore 
till  the  7th  of  February,  when  some  officials  came  on  board, 
accompanied  by  a  delegate  of  the  vice-consul-general  of  the 
United  States,  to  be  present  at  the  breaking  of  the  seals  of  the 
master's  trunk.  It  was  not  however  till  the  1 3th  of  February 
that  the  master  of  the  steamer  was  permitted  to  go  ashore  and 
see  the  American  consul.  On  the  25th  the  master  and  crew 
entered  a  protest  and  demand  ior  indemnity  at  the  United 
States  consulate.  In  this  protest  they  declared  that  they  had 
not  up  to  that  time  been  informed  of  the  reasons  for  the  sei- 
zure of  the  steamer  or  for  their  own  detention  as  prisoners.* 

On  March  5, 1870,  Mr.  Fish,  who  was  then 
Protest  of  Mr.  Fish.  Secretary  of  State,  made  the  seizure  of  the 
Colonel  Lloyd  Aspinwall  and  the  detention  of 
her  master  and  crew  the  subject  of  an  earnest  note  to  Mr. 
Lopez  Roberts,  the  Spanish  minister  at  Washington.  In  a 
communication  to  Mr.  Lopez  Roberts  of  the  IGth  of  the  preced- 
ing July,  Mr.  Fish  had  declared  that  the  "  freedom  of  the 
ocean''  could  "  nowhere  and  under  no  circumstances  be  yielded 
by  the  United  States,"  and  that  the  United  States  could  not 
"allow  their  vessels  on  the  high  seas,  whatever  may  be  their 
cargo,  to  be  embarrassed  or  interfered  with,"  unless  Spain 
should  claim  or  be  acknowledged  to  be  at  war  with  Cuba,  and 
thus  become  entitled  by  public  law  to  the  rights  of  a  bellig- 
erent.* Referring  now  to  this  declaration,  Mr.  Fish  expressed 
the  hope  that  the  Spanish  Government  would,  when  the  mat- 
ter should  have  been  brought  to  its  attention,  "  offer  to  the 

»  8.  Ex.  Doc.  108,  41  Coujj.  1  seas.  114-120.  21^.51. 
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Government  of  the  United  States  a  suitable  apology  for  the 
indignity  to  the  flag  of  the  United  States,  and  to  the  persons 
of  the  bearers  of  dispatches  to  this  government,  and  for  the 
interference  with  the  dispatches  of  the  officers  of  this  govern- 
ment to  this  Department  and  to  the  admiral  in  command  of 
the  squadron  of  the  United  States  in  those  waters."  Mr.  Fish 
also  requested  Mr.  Lopez  Eoberts,  in  the  exercise  of  the  dis- 
cretion with  which  he  was  understood  to  be  invested,  "to  cause 
the  Colonel  Lloyd  Aspinwall  to  be  forthwith  set  at  liberty,  and 
a  proper  compensation  to  be  made  to  the  owners,  and  to  all 
other  x>ersons  who  have  suffered  by  the  seissure  or  detention.''* 
On  the  6th  of  April  1870  Mr.  Fish  tele- 

Ozder  of  Belease.  graphed  to  Mr.  Sickles,  then  minister  of  the 
United  States  at  Madrid,  to  whom  a  copy  of 
the  note  to  Mr.  Lopez  Eoberts  had  been  communicated,  that 
the  authorities  at  Havana  still  held  the  steamer;  that  no  reply 
had  been  made  to  the  demand  for  her  release,  and  that  the 
President  was  "not  satisfied  with  this  long  delay."  Mr.  Sickles 
was  therefore  instructed  to  ask  the  Spanish  Government  for 
an  answer,  and  for  the  release  of  the  steamer.^ 

Mr.  Sickles  immediately  sought  an  interview  with  Mr.  Sa- 
gasta,  the  Spanish  minister  of  state,  who  informed  him  that 
he  had  received  a  dispatch  from  Mr.  Lopez  Roberts  inclosing  a 
copy  of  Mr.  Fish's  note,  and  that  he  had  also  received  a  report 
from  Havana  announcing  the  capture  of  the  steamer  <^  under 
suspicious  circumstances"  and  stating  that  the  case  was  under- 
going examination  in  the  prize  court.  Mr.  Sagasta  said  that 
immediately  on  receipt  of  Mr.  Roberts's  dispatch  orders  had 
been  sent  to  the  captain-general  of  Cuba  to  release  the 
steamer,  if  it  appeared  on  investigation  that  she  was  an 
American  vessel,  leaving  the  question  of  indemnity  for  further 
discussion;  and  that,  in  order  to  avoid  delays,  Mr.  Roberts 
had  been  instructed  to  communicate  directly  with  the  Cuban 
authorities.  Mr.  Sickles  replied  "  that  the  Government  of  the 
United  States  could  not  recognize  the  jurisdiction  of  a  prize 
court"  in  the  case;  that  "such  jurisdiction  could  only  exist  in 
consequence  of  a  state  of  war,  and  that  the  United  States  had 
received  no  notification  that  a  stale  of  war"  existed;  that 
"  the  Lloyd  Aspinwall  was  an  American  vessel,  and  at  the  time 
of  her  capture  engaged  in  the  transport  of  dispatches  of  offi- 
cers of  the  United  States  Government;"  that  "these  facts 

» S.  Ex.  Doo.  108,  41  Cong.  2  sess.  120-121.  » Id.  122. 
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could  have  been  promptly  ascertained  by  the  executive  author- 
ities^ that  instead  of  this,  nearly  three  months  had  elapsed 
since  the  seizure,''  and  that  he  hoped  Mr.  Sagasta  would  see 
to  it  that  peremptory  orders  were  given  for  the  vessel's  release. 
Mr.  Sagasta  observed  that  the  decision  of  the  prize  court 
would  be  given  with  all  possible  promptness;  but,  when  Mr. 
Sickles  insisted  upon  a  prompt  decision  of  the  case  by  the 
executive,  Mr.  Sagasta  assured  him  that,  accepting  his  asser- 
tion of  "the  nationality  of  the  vessel"  and  of  the  fact  that 
"  she  was  employed  in  carrying  dispatches  of  the  United  States 
officers,"  orders  would  at  once  be  telegraphed  to  the  captain- 
general  of  Cuba  to  have  the  steamer  immediately  released, 
and  that  the  question  of  indemnity  would  be  considered 
promptly.^  On  the  following  day,  April  9,  Mr.  Sagasta  com- 
municated to  Mr.  Sickles  a  copy  of  a  telegram  of  that  date 
from  the  minister  of  ultramar  to  the  captain-general  of  Cuba, 
which  read  as  follows:  "As  it  appears  to  this  government,  by 
the  official  declaration  of  that  of  the  United  States,  that  the 
vessel  Aspiyiwall  was  going  on  an  errand  of  service,  and  with 
official  dispatches,  your  excellency  will  order  that  she  be 
immediately  released,  giving  notice  of  this  to  this  ministry 
and  to  the  representative  of  Spain  in  Washington.  Your 
excellency  is "  authorized  to  resolve,  in  the  most  friendly  and 
conciliatory  sense,  any  question  arising  in  the  matter." 

When  this  order  was  received  at  Havana, 
^^7tt  OrdT^*^  ^^®  authorities  replied  that  the  steamer  could 
not  legally  be  given  up  without  a  document  to 
go  on  file  in  the  court  in  which  the  case  was  pending,  as  proof 
of  the  fact  that  she  was  an  American  vessel  and  at  the  time 
of  her  capture  bearing  dispatches.  Mr.  Sagasta,  after  con- 
sulting the  council  of  ministers,  requested  Mr.  Sickles  to  give 
him  a  statement  in  writing  to  that  effect,  saying  that  upon 
receipt  of  it  orders  would  be  issued  ifor  the  release  of  the  ves- 
sel, and  that  the  statement  would  be  sent  to  Havana  as  legal 
proof  to  justify  the  release.  Mr.  Sickles,  while  he  did  not 
object  to  making  such  a  statement,  declined  to  furnish  a  docu- 
ment to  go  on  record  as  evidence  in  a  case  of  which  he  claimed 
that  the  court  had  no  jurisdiction.  Mr.  Sagasta  replied  that 
the  statement  would  not  be  used  as  evidence  in  that  sense,  but 
that  the  government  would  make  it  the  basis  of  a  statement 


» 8.  Ex.  Doc.  108,  41  Cong.  2  hcss.  122-123. 
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of  its  own  that  it  had  learned  from  a  diplomatic  communica- 
tion the  facts  asserted,  which  would  justify  the  order  of  release. 
The  discussion  then  assumed  a  wider  range.  Mr.  Sickles  rep- 
resented to  Mr.  Sagasta  that  the  fact  that  the  steamer  was 
^<  engaged  at  the  moment  of  her  capture  in  the  transport  of 
dispatches,  though  greatly  aggravating  the  circumstances  of 
outrage  to  the  American  flag,  was  not  the  essential  point  in 
the  case;"  that  the  demand  of  the  United  States  was  founded 
on  the  fact  that  a  Spanish  cruiser  had  in  time  of  peace  exer- 
cised authority  that  could  belong  to  Spain  only  in  time  of  war; 
and  lie  intimated  that  the  "assertion  of  belligerent  rights  by 
the  judicial  tribunals  of  Spain,  with  the  concurrence  of  the 
government,  might  well  be  taken  as  a  sufficient  declaration  to 
other  nations  that  a  state  of  war  existed.''  Mr.  Sagasta  an- 
swered "that  the  question  at  issue  might  be  divided  into  two 
parts:  one,  the  question  of  the  nationality  and  lawful  errand 
of  the  Lloyd  Aspimcall,  which  would  be  decided  by  the  mere 
assertion"  of  the  Government  of  the  United  States,  through 
its  minister;  and  "the  other,  the  question  of  the  right  of  the 
Spanish  Government  to  make  captures  in  given  cases,  which 
was  a  subject  for  full  and  deliberate  discussion,  upon  which 
he  was  ready  at  any  time  to  enter."  He  thought,  however, 
that  it  would  be  well  to  settle  the  former  question  immediately 
in  the  manner  he  had  suggested;  that  the  case  "could  not  be 
taken  out  of  the  court  by  a  declaration  of  want  of  jurisdiction, 
because  the  Spanish  Government  sustained  the  right  to  cap- 
ture in  analogous  cases,  and  in  this  case  the  officers  who  made 
the  capture  asserted  that  it  was  made,  not  on  the  high  seas,  - 
but  within  the  maritime  jurisdiction  of  Spain."  ^ 

After  this  interview  Mr.  Sickles  telegraphed 
^tt!^M^*  to  Mr.  Fish,  stating  that  the  authorities  at 
Havana  had  reported  that  they  had  no  power 
to  take  the  case  out  of  court,  and  that  the  council  of  ministers 
had  decided  to  order  the  release  of  the  vessel  forthwith  on 
receiving  from  him  a  "  formal  demand  in  writing  for  her  sur- 
render as  an  American  steamer  carrying  official  despatches." 
He  inquired  whether  he  should  make  this  demand.^  Mr.  Fish 
immediately  replied:  "Make  demand.  Bequest  orders  to  be 
sent  by  telegraph  for  immediate  release."^ 

1 S.  Ex.  Doc.  106, 41  Cong.  2  seas.  126-128.  ^  id.  128. 

'Id.126. 
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Ill  accordance  with  these  instructions  Mr.  Sickles  addressed 
to  Mr.  Sagasta  on  April  15, 1870,  the  following  note: 

"  Eeferring  to  our  interview  of  yesterday,  and  in  accordance 
with  the  request  then  made  by  your  excellency,  I  have  the 
honor  to  state  that  I  am  informed  by  ray  government  that  the 
United  States  steamer  Colonel  Lloyd  Aspinwallj  on  the  2l8t  of 
January  last,  while  proceeding  from  Port-au-Prince  to  the 
Havana,  on  a  legitimate  and  lawful  voyage,  and  bearing  official 
despatches  of  agents  of  the  United  States  Government,  was 
forcibly  seized  by  the  Spanish  man-of-war  Hernan  Cortes,  and 
taken  to  the  Havana  and  placed  under  the  guns  of  another 
Spanish  man-of-war  in  that  port,  where  she  still  remains,  with 
all  her  papers  detained  by  force. 

*'  I  have  therefore  to  demand,  in  obedience  to  the  instructions 
of  my  government,  the  immediate  release  of  the  steamer  i/oy^i 
Aspinwall,  together  with  all  her  papers,  officers,  crew,  and 
cargo;  and  this  without  prejudice  to  the  further  demands  for 
reparation  which  the  government  of  tlie  United  States  has 
made  or  shall  make  by  reason  of  this  offence  to  its  honor  and 
dignity.  And  in  view  of  the  delay  which  has  occurred  in 
responding  to  the  just  reclamations  heretofore  made  in  this 
case,  I  have  also  to  ask  that  the  necessary  orders  for  the  release 
of  the  vessel  and  her  ai)purtenances  be  sent  by  telegraph,  and 
that  your  excellency  will  have  the  goodness  to  inform  me  of 
their  execution."  ^ 

To  this  note  Mr.  Sagasta,  on  the  2l8t  of  April,  replied: 

"  In  view  of  the  explicit  declarations  which  have  been  made 
by  the  Secretary  of  State  of  the  United  States,  Mr.  Hamilton 
Fish,  in  his  note  of  the  5th  of  March  last,  to  the  minister  pleni- 
potentiary of  Spain  at  Washington,  as -well  as  verbally  in 
various  interviews  held  with  that  representative,  showing  that 
the  steamer  Colonel  Lloyd  Aspinivallj  at  present  detained  in 
apoatadero^  of  Havana,  belongs  to  the  merchant  marine  of  the 
United  States,  and  was  bound  on  a  legal  voyage,  bearing 
important  official  despatches  of  the  American  minister  in 
Hayti  for  the  government,  and  from  the  commander  of  one  of 
the  war  vessels  of  the  same  nation  for  the  admiral  of  the  West 
India  squadron,  the  regent  of  the  Kingdom  has  decided  to 
accede  to  the  desire  manifested  by  you  in  the  name  of  the 
Cabinet  at  Washington,  and  to  give  the  requisite  orders  to 
the  naval  commander  at  the  Havana,  so  that  in  virtue  of  the 
before  mentioned  declarations  the  vessel  may  be  released, 
without  prejudice  to  the  question  of  right  to  which  her  capture 
has  given  rise,  leaving  the.  proceedings  to  continue  and  the 
question  of  indemnity  to  be  settled  hereafter.^ 


>  S.  Ex.  Doc.  108, 41  Cong.  2  sess.  129. 

*  Dock  yard. 

9S.  Ex.  boo.  108, 41  Cong.  2  sess.  130. 


Digitized  by  VjOOQ  IC 


THE    "colonel   LLOYD    ASPINWALL."  1013 

On  the  28tli  of  April  the  mariiie  court  of 
Beieaseof  theVeeseL  Uavaiia,  before  which  the  case  was  peuding, 

"ill  obedience  to  tlie  orders  of  the  supreme  gov- 
ernment of  the  nation,"  formally  delivered  tbe  steamer  to  Mr. 
Biddle,  the  consul-general  of  the  United  States,  the  master  hav- 
ing, by  direction  of  the  owners,  refused  to  receive  her  without  a 
tender  of  damages.  The  master  and  crew  were  also  placed  at 
full  liberty.  On  the  30th  of  April  Mr.  Biddle  requested  the 
delivery  into  his  hands  of  the  register  and  other  papers  belong- 
ing to  the  vessel,  as  well  as  the  return  to  her  of  one  of  the 
crew,  who  was  missing.  The  absence  of  tbe  latter  was  satis- 
factorily accounted  for,  and  on  the  6th  of  May  the  Spanish 
admiral  in  command  of  the  Havana  station  transmitted  to  Mr. 
Biddle  what  the  latter,  in  his  report  to  the  Department  of 
State,  described  as  *'all  the  detained  papers  aiid  despatches." 
The  admiral,  in  his  letter  of  transmittal,  described  them  as 
"  seven  parcels,  which  appear  to  be  correspondence,  the  log- 
book and  documents  belonging  to  the  American  steamer  Col- 
onel Lloyd  As^pinwallP^ 

On  the  10th  of  May  the  steamer,  a  survey  having  previously 
been  held  to  determine  the  extent  of  her  damage,  sailed  for 
Key  West.2 

On  the  2oth  of  May  Mr.  Fish  proposed  to  Mr. 
ArbitaratuHi  as  to   L^p^^  Eoberts  that  "  the  claim  of  the  owners 
Damaffes. 

of  the  steamer  Lloyd  Aspimcall  for  damages 

on  account  of  the  seizure  of  that  vessel  by  a  Spanish  man-of- 
war,  and  her  subsequent  detention  at  Havana,"  be  "referred 
to  two  commissioners,  one  to  be  selected  by  the  Spanish  and 
the  other  by  this  government,  with  power  to  both  to  name  an 
arbiter  in  the  event  of  their  disagreeing,  and  th«Tt  the  place  of 
their  meeting  be  in  the  city  of  New  York.'"  This  x)roposition 
to  submit  to  arbitration  the  question  of  damages  growing  out 
of  the  seizure  and  detention  of  the  steamer  was  suggested  by 
the  owners,  who  stated  that  they  had  no  authority  to  make 
any  proposition  on  the  part  of  the  crew  for  their  imprisonment 
and  loss  of  personal  eifects.^ 

On  the  16th  of  June  Mr.  Roberts  informed  Mr. 
^*^^*^"'*    Fish  of  the  acceptance  by  the  Spanish  Gov- 
ernment of  his  proposition  for  an  arbitration,^ 
and  on  the  23d  he  acquainted  Mr.  Fish  that  Mr.  Juan  M. 


1 S.  £x.  Doc.  108, 41  Cong.  2  sess.  133-138.  *  Id.  135-136. 

«Id.l38.  » Id,  140. 

» Id.  139 
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Geballos,  a  Spanish  merchant  in  New  York^  had  been  appointed 
as  commissioner  on  the  part  of  Spain.  On  the  same  day  Mr. 
Fish  notified  Mr.  Eoberts  of  the  appointment  of  Mr.  John  S. 
Williams,  of  the  shipping  firm  of  Williams  &  Guion,  as  com- 
missioner on  the  part  of  the  United  States.  In  informing  Mr. 
Williams  of  his  appointment,  Mr.  Fish  said : 

"The  minister  of  Spain  has  selected  Mr.  Juan  Ceballos  to 
act  as  the  referee  on  the  part  of  Spain.  Your  first  duty  will  be 
to  agree  on  some  third  party  to  act  as  the  umpire  on  questions 
on  which  the  referees  fail  to  agree,  and  to  report  his  name  to 
this  Department.  You  will  then,  at  as  early  a  date  as  possi- 
ble, proceed  to  take  proof  of  the  damage  in  such  form  and 
under  such  conditions  as  may  be  determined  by  the  referees. 
In  case  the  referees  agree  upon  an  award  you  will  sign  it  in 
duplicate,  returning  one  copy  to  tliis  Department  and  one 
copy  to  the  minister  of  Spain  at  Washington.  In  case  you  do 
not  agree  you  ^ill  certify  to  the  umpire  the  points  on  which 
you  fail  to  agree,  together  with  all  the  evidence  taken  con- 
cerning the  same.^ 

On  the  1st  of  August  the  arbitrators  informed  the  two  gov- 
ernments that  they  had  selected  Mr.  Johannes  Eosiug,  consul 
of  the  North  German  Union  at  New  York,  as  umpire. 

On  the  15th  of  November  1870  Mr.  Will- 

Umpire'i  Award,    iams  transmitted  to  Mr.  Fish  a  copy  of  Mr. 

Eosing's  decision  and  award.    The  total  amount 

awarded  was  $19,702.50  in  gold.    The  text  of  the  award  was 

as  follows : 

<'To  Messrs.  Jtjan  M.  Ceballos,  Esqr. 
John  S.  Willlims,  Esqr. 
"Eeferees  in  the  case  of  the  steamer  Col.  TAoyd  Aspimcall^ 
for  damages  consequent  upon  her  detention  by  the 
Spanish  Authorities  in  Cuban  Ports.    January  1870. 
"  Gentlemen  :  The  minutes  of  your  meetings  for  the  settle- 
ment of  this  case  with  Exhibits  annexed,  together  with  your 
respective  opinions  expressed  to  me  independently  in  writing, 
have  been  before  me  for  some  time.    Ai)art  from  the  circum- 
stance that  the  crowded  state  of  the  business  of  my  consuhir 
office,  as  I  forewarned  you,  left  me  little  time  to  reflect  on  the 
matter,  I  soon  perceived  that  a  case  of  considerable  difficulty 
and  delicacy  was  submitted  to  my  decision,  on  which  I  was 
loth  to  pronounce. 

'*  The  very  wide  discrepancy  in  the  respective  awards  is 
hard  to  conciliate;  the  remote  and  occult  nature  of  the  trans- 
actions upon  which  the  computation  must  be  based  and  the 

1  6.  Ex.  Doo.  108, 41  Cong.  2  seBs.  140-143. 
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imperfect  state  of  the  evidence  before  me  have  made  me  hesitate 
more  than  once.  I  might  have  asked  for  a  completion  of  the 
evidence,  bnt  for  remembering  that  to  insist  upon  such  a  thing 
would  have  belonged  to  the  respective  Beferees,  and  that  as 
arbiter  I  was  called  upon  simply  to  pronounce  upon  the  case 
as  it  was  laid  before  me. 

^^  I  miss  particularly  any  statement  as  to  the  engagements 
the  steamer  in  question  was  under  when  interrupted  in  her 
voyage,  and  every  estimate  of  damages  has  therefore  to  be 
msule  on  analogies  and  vague  computations.  While  admitting 
that  a  government  more  even  than  an  individual  should  be 
held  to  make  most  liberal  compensation  for  an  unwarranted 
interference  with  legitimate  business,  still  the  claims  for  dam- 
ages would  have  to  be  circumscribed  either  as  lucrum  cessans 
or  as  damnum  emergens.  From  this  view  I  come  to  the  follow- 
ing points  for  my  guidance.  I  find  that  the  steamer  in  ques- 
tion was  interrupted  in  a  voyage  begun  the  17th  of  January, 
and  by  consequence  of  this  act  prevented  from  engaging  in 
any  other  pursuits  till,  after  having  been  released,  she  was 
ready  again  to  sail,  which  she  did,  leaving  Havana  the  10th 
of  May,  making,  both  days  included,  114  days  to  be  consid- 
ered. As  to  the  rate  of  compensation  $300  and  even  higher 
sums  per  day  have  been  mentioned  as  what  she  might  earn 
under  circumstances.  It  is  not  asserted,  however,  much  less 
proved,  that  she  did  earn  as  much  when  her  business  was 
broken  up;  it  seems  hardly  probable  that  so  small  a  steamer 
of  71.40  tons,  fit  only  for  a  despatch  boat  or  tug,  worth  not 
more  than  $25,000,  could  expect  such  returns  for  any  long 
period.  In  fact  her  owner  and  captain  speak  of  round  trips 
occupying  12  days,  which  she  performed  for  $2,000.  It  is  not 
shown  that  her  trade  was  of  any  regular  character,  assuring 
earnings  even  at  this  rate  for  any  length  of  time.  It  is  claimed 
that  in  the  eight  months  preceding  the  seizure  the  steamer 
had  earned  in  gross  $34,700,  to  which  statement  no  exception 
is  taken.  Eight  months  comprising  240  days,  she  might  have 
earned  under  similar  favorable  circumstances  during  the  114 
days  in  proportion  the  sum  of  $16,482.50.  Under  this  suppo- 
-sition  the  steamer  would  have  earned  in  one  year  more  than 
double  her  value.  I  will  give  her  the  benefit  of  these  most 
favorable  circumstances;  no  allowance  however  can  be  made 
at  the  same  time  for  all  ordinary  expenses  for  running  the 
ship  and  keeping  her  in  proper  condition. 

"Therefore  I  cannot  award  the  whole  bill  of  repairs,  made 
out  at  Havana,  but  only  one  half  of  the  same  which  may  be 
occasioned  by  the  exposure  of  the  ship  in  her  protracted  idle- 
ness, say  $1,000.  Other  expenses  I  cannot  recognize,  as 
rather  larger  ones  of  similar  character  would  have  been  occa- 
sioned by  her  being  in  service. 

^'Something  wo^d  seem  to  be  due  to  the  crew  of  the  vessel 
as  indemnification  for  their  imprisonment,  as  it  were.    For 
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althoagh  the  men  may  have  received  their  full  wages  for  no 
work,  they  have  suffered  wrong  in  their  forced  idleness.  I 
would  award  to  all  of  them  as  per  list  of  Exhibit  E,  two  months 
of  their  wages  according  to  the  amounts  set  forth  by  the  master, 
including  $175  per  month  for  the  latter,  making  an  aggregate 
of  $1,220. 

"To  the  owners  something  is  due  for  their  trouble,  expenses, 
loss  of  interest,  etc.,  occasioned  by  this  incideut.  One  thou- 
sand dollars  may  be  award  on  that  account.  To  recapitulate  I 
would  determine  the  indemnification  to  be  made  by  the  Govern- 
ment of  Spain  for  the  seizure  of  the  Steamship  Col.  Lloyd 
Aspintcall  as  follows : 

"  I.  To  the  owners  of  the  ship — 

1.  For  114  days  interruption  of  trade,  gold $16, 482. 50 

2.  For  repairs  of  ship,  gold 1,000.00 

3.  For  expenses  in  prosecuting  claim,  gold 1, 000. 00 

Total  gold $18,482.50 

*'II.  To  the  crew  of  the  ship  as  per  list  of,  Exhibit  E.  annexed, 

gold $1,220.00 

Total  awarded,  gold $19,702.50 

"  Very  respectfully 

"(Signed)  Johannes  Kosing. 

"^EW  York,  November,  1870. 

"A  true  copy. 

"  EBWIN  STA3IMANN,  M.  D., 

Vice  Consul  North  German  Union.'^^ 
"Copy  of  Exhibit  E. 
**Str,  Col.  Lloyd  Aspintcall. 

Key  West,  May  g3d,  1S70, 
''List  of  Crew  with  wages  per  month: 

Charles  H.  McCarty,  master $175  per  mouth 

George  Shaw,  mate 50    '*  " 

John  Bums,  2nd  mate 40    "  '* 

John  Weeks,  seaman 30    *'  *' 

Charles  Wilson,  seaman 30    *'  '* 

George  D.  Green,  cook 30    **  " 

Hiram  Wood,  engineer 100    ''  *' 

Charles  Palmer,  2nd  engineer 75     "  " 

John  PrieKt,  fireman 40    *'  " 

Anderson  Douglass,  fireman 40    "  *^ 

"(Signed) 

"CiiAS.  H.  McCARTi,  Master.''^ 

^An  informal  arbitration,  such  as  that  which  has  just  been  described, 
seems  to  have  been  contemplated  by  the  United  States  aud  Spain  in  1868 
in  the  case  of  the  Nueaira  Senora  de  Begla^  a  Si)anish  vessel,  in  relation  to 
which  the  President  sent  a  message  to  Congress  iu  January  1868.  (H.  Ex. 
Doc,  89,  40  Cong.  2  sess. )  The  Nueatra  Senora  de  liegla  w:ia  a  side- wheel 
steamer  of  about  300  tons,  built  iu  New  York  in  1861  for  a  Spanish  railway 
company  iu  Cuba.  While  on  her  way  to  Havana,  after  delivery  to  an  agent 
of  the  company,  she  put  in  at  Port  Royal,  in  South  Carolina,  where  the 
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qnartermaster  of  the  United  States  at  that  point  offered  to  purchase  her 
for  the  government.  The  master  deollned  to  sell  her;  and  on  November 
29, 1861,  she  was  seized  by  order  of  General  Sherman  as  a  prize,  on  the 
ground  that  she  had  on  hoard  ''a  large  number  of  letters,  treasonable  in 
their  nature,  written  by  insurgents  to  their  confederates  in  other  parts  of 
the  United  States  and  in  foreign  countries."  (Mr.  Seward,  Sec.  of  State, 
to  Mr.  Tassara,  Spanish  minister,  December  10,  1861,  Dip.  Cor.  1862,  517.) 
No  judicial  proceedings  however  were  then  instituted  for  her  condem- 
nation, and  on  the  16th  of  December  her  master  chartered  her  to  the 
United  States  as  a  ferryboat  for  $200  a  day.  She  was  used  in  this  way  till 
abont  March  1,  1862,  when  she  was  sent  to  New  York  for  trial.  After  she 
was  libeled  her  owner  filed  a  claim  for  her;  but  on  August  22  Judge 
Rette,  of  the  district  court  of  the  United  States  for  the  southern  district 
of  New  York,  entered  an  order  setting  forth  that  the  Navy  Department 
desired  to  obtain  possession  of  the  vessel,  and  directing  her  to  be  handed 
over  to  that  Department  whenever  there  should  be  deposited  with  the 
court,  subject  to  its  final  decree,  the  amount  at  which  she  should  be 
appraised.  ITiree  appraisers  were  appointed,  two  of  whom  valued  the 
vessel  at  $28,000  and  the  other  at  $30,000;  and  she  was  immediately  deliv- 
ered to  the  Navy  Department,  though  no  deposit  was  ever  made.  On 
June  20, 1863,  the  district  court  entered  a  decree  directing  the  vessel  to  be 
restored,  but  reserving  all  questions  of  costs  and  damages  for  further 
hearing ;  and  on  October  15,  1863,  the  court,  on  agreement  of  counsel,  en- 
tered a  stay  of  further  judicial  litigation,  to  the  end  that  the  question  of 
damages  might  be  adjusted  by  the  United  States  and  Spain. 

On  the  7th  of  January  1868  President  .Tohnson  recommended  to  Con- 
gress that  an  appropriation  be  made  to  enable  the  $28,000  at  which  the 
vessel  was  appraised  to  be  drawn  from  the  Treasury.  At  the  same  time  he 
stated  that  it  was  '^  proposed  to  appoint  a  commissioner  on  the  part  of  this 
government  to  adjust,  informally,  in  this  case,  with  a  similar  commissioner 
on  the  part  of  Spain,  the  question  of  damages ;  the  commissioners  to  name 
an  arbiter  for  points  on  which  they  may  disagree.  When  the  amount  of 
the  damages  shall  thus  have  been  ascertained,  application  will,"  he  said, 
"  be  made  to  Congress  for  a  further  appropriation  toward  paying  them." 
(H.  Ex.  Doc.  89,  40  Cong.  2  sess.)  January  15,  1868,  Mr.  Sumner,  from 
the  Committee  on  Foreign  Relations,  reported  a  resolution  to  carry  the 
recommendation  of  the  Tresident  into  effect.  The  bill  passed  the  Senate, 
and  was  sent  to  the  House.  On  February  5  it  was  referred  to  the  Com- 
mittee on  Foreign  Affairs,  but  no  further  action  upon  it  appears  to  have 
been  taken. 

On  May  20,  1870,  Mr.  J.  C.  Bancroft  Davis,  Acting  Secretary  of  State, 
informed  the  Spanish  minister  that  it  would  be  more  satisfactory  to  the 
United  States  if  the  parties  interested  should  apply  to  the  court,  which 
still  retained  jurisdiction  of  the  case,  for  such  further  relief  as  justice 
demanded.  On  the  2d  of  the  following  June  the  case  was  referred  to  one 
of  the  commissioners  of  the  court  to  ascertain  the  damages.  On  May  20, 
1871,  he  reported  that  the  amount  due  was  $214,884,  and  a  decree  was 
entered  accordingly.  This  sum  included  $200  a  day  for  detention  of  the 
steamer  from  November  29,  1861,  to  June  20, 1863,  the  date  of  the  decree 
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of  restoration,  with  interest  at  6  per  cent;  the  value  of  the  veBsel,  with 
interest  from  the  latter  date ;  the  expenses  of  an  agent  who  attended  to 
the  vessel;  and  $5,000  as  oounsel's  fee  for  defending  her.  On  appeal  the 
Supreme  Court  of  the  United  States,  while  declaring  that  the  vessel  was 
not  lawful  prize  of  war  or  subject  to  capture,  doubted  whether  the  ease 
was  not  ''more  properly  a  subject  of  diplomatic  adjustment  than  deter- 
mination by  the  courts,''  and  held  that  the  amount  decreed  to  be  paid 
"was  greatly  excessive,  and  the  allowance  for  counsel  fees  wholly  unwar- 
ranted." The  decree  was  therefore  reversed  (The  Nuestra  Seiiora  de  Begla, 
17  Wall.  29),  and  the  ease  again  referred  to  a  commissioner;  and  on  March 
8,  1879,  another  decree  was  entered  for  $308,932.38.  This  sum  included  no 
counsel  fees,  but,  with  this  exceptiou,  comprised  substantially  the  same 
allowances  as  the  prior  decree.  An  appeal  was  again  taken  to  the  Supreme 
Court,  which  allowed  $35,000  for  the  detention  of  the  vessel  for  175  days, 
from  the  day  of  her  seizure  to  June  9,  1862,  when  she  was  libeled  and 
surrendered  to  the  district  court,  and  $30,000  for  her  value — in  all  $(x>,000; 
and  on  this  sum  allowed  interest  at  the  rate  of  6  per  cent  per  annum  from 
June  20, 1863,  the  date  of  the  order  of  restitution,  till  a  new  decree  should 
be  entered  by  the  court  below  in  accordance  with  this  opinion.  ( The  Xues- 
tra  Seiiora  de  liegla,  108  U.  S.  92;  Oct.  term,  1882.)  December  10, 1883,  the 
district  court  entered  a  decree  for  $144,822.50,  of  which  $65,000  represented 
principal,  and  $79,822.50  interest  on  the  latter  sum  at  6  per  cent  from  June 
20,  1863,  to  the  date  of  the  decree.  By  an  act  of  Congress  of  May  1,  1884 
(23  Stats,  at  L.  15),  the  Secretary  of  the  Treasury  was  authorized  to  pay 
to  the  owner  of  the  vessel  or  its  legal  representative  the  amount  named  in 
the  decree  of  the  district  court  of  December  10,  1883,  with  in'terest  from 
the  date  of  the  decree. 
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CHAPTER  XXI. 

SPANISH  CLAIMS  COMMISSION:  AGREEMENT  OF 
FEBRUARY  12,  1871. 

The  year  1868  was  a  year  of  revolation  in  the 
Sevolntion  in  Spain,  dominions  of  the  Spanish  Crown.    Within  two 

weeks  after  the  17th  of  September,  when  Gen- 
eral Prim  landed  at  Cadiz  and  the  insurrection  against  the 
reigning  dynasty  began,  Isabella  II.  was  a  fugitive  in  France, 
and  the  forces  of  the  revolution  were  on  their  triumphant 
march  to  the  capital.  On  the  3d  of  October  Marshal  Serrano, 
who  in  the  preceding  July  fled  to  the  Canary  Islands  in  order 
to  escape  arrest  at  the  hands  of  the  government,  entered 
Madrid  with  his  troops  and  met  with  an  enthusiastic  reception. 
On  the  7th  of  the  same  month  the  streets  were  thronged  to 
welcome  the  entrance  of  General  Prim.  A  provisional  gov- 
ernment was  immediately  formed,  and  was  recognized  by  the 
representatives  of  various  powers  on  the  25th  of  October. 

On  the  10th  of  October  1868,  while  these 
insinxBetion  in  Cabs,  events  were  taking  place  in  Spain,  but  without 

any  concert  of  action,  an  insurrection  broke 
out  at  Yara,  in  the  Island  of  Cuba,  and  was  quickly  followed 
by  risings  at  Manzanillo,  Tunas,  and  Manibio.  The  forces  of 
the  government  were  immediately  called  into  service  by  Cap- 
tain-General Lersundi,  but  in  spite  of  announcements  of  insur- 
gent defeat,  the  movement  rapidly  spread  in  the  eastern  and 
central  departments  of  the  island,  where  the  insurgents,  though 
deficient  in  arms  and  in  organization,  were  numerous  and  wer6 
favored  by  the  wildness  of  the  country.  On  the  11th  of  Feb- 
ruary 1869  Marshal  Serrano,  the  president  of  the  provisional 
government  at  Madrid,  in  his  speech  at  the  opening  of  the 
Constituent  Cortes,  referred  to  the  insurrection  in  Cuba  in  the 
following  terms:  "The  Revolution  is  not  responsible  for  this 
rising,  which  is  due  to  the  errors  of  past  governments;  and 
we  ho|)e  that  it  will  speedily  be  put  down  and  that  tranquillity, 
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based  upon  liberal  reforms,  will  then  be  durable.  Slavery  will 
be  abolished,  but  without  precipitation  and  without  compro- 
mising the  prosperity  of  the  Antilles."* 

Early   in    January  1869    a   new  captain- 
*^^^  ^^       general,  Domingo  Dulce,  who  represented  the 

ideas  of  the  liberal  movement  in  Spain,  arrived 
in  Havana.  On  the  12th  of  that  month  he  issued  a  decree 
which  began  with  the  words  "  Oblivion  of  the  past  and  hope 
for  the  future."  In  this  decree  he  declared  that  he  was  inspired 
by  a  desire  to  enter  on  a  course  which  should  unite  all  causes 
and  conciliate  all  ambitions.  With  reference  to  the  insurrec- 
tion that  began  at  Yara,  he  proclaimed  an  amnesty  to  all 
political  offenders  and  the  termination  of  all  prosecutions  for 
political  offenses;  and  he  extended  the  benefits  of  this  procla- 
mation to  all  who  should  lay  down  their  arms  within  forty 
days.* 

The  liberal  policy  of  Captain-General  Dulce 
The  Spanwh  •*  Volnn-  encountered  an  obstacle  which  he  did  not  fully 

anticipate.  The  leaders  in  the  insurrection 
represented  the  native  Cuban  or  creole  element  of  the  popu- 
lation, and  aimed  at  independence.  On  the  other  hand,  there 
was  a  large  Spanish  and  loyal  element,  of  which  the  most  con- 
spicuous and  most  powerful  comjionent  was  the  local  militia 
organization  known  as  the  Spanish  or  <^  Catalan "  volunteers. 
This  organization,  which  was  first  formed  early  in  the  fifties 
for  the  defense  of  the  island  against  the  Lopez  filibustering 
movements,  was  composed  of  Spanish  residents,  who,  coming 
thither  to  secure  their  fortune  by  industry  and  commerce,  fur- 
nished an  unusually  large  proportion  of  young  and  able-bodied 
men  fit  for  military  duty.  When  the  insurrection  broke  out  in 
1868  the  volunteer  organization  had  dwindled  to  comparatively 
small  dimensions,  but  Captain-General  Lersundi,  who  had  only 
about  five  thousand  regular  Spanish  troops,  extended  it  by  the 
creation  of  new  regiments,  until  he  had  ten  thousand  volun- 
t>eers  in  Ilavana  and  upwards  of  thirty  thousand  outside,  in 
the  haste  of  its  augmentation,  a  different  material  from  that 
of  which  it  was  originally  composed  was  incor[>orated  into  the 
organization.  Instead  of  the  elite  of  the  young  Spanish  resi- 
dents, who  formerly  composed  the  body  of  it,  there  was  incor- 


»Ann.  Reg,  1869,255. 

3  A  copy  of  this  decree  forms  part  of  the  record  in  the  case  of  Miguel 
Zaldivar  v.  Spain,  No.  127,  Span.  Com.  1871. 
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porated  a  large,  reckless,  turbulent,  and  sanguinary  element, 
over  whom  their  oflficers,  who  were  men  of  position  and  wealth, 
confessed  that  they  could  exert  but  little  control.*  Of  this 
element  Mr.  Hall,  consul  of  the  United  States  at  Mantanzas, 
said  that  it  was  composed  of  ^^  the  worst  elements  of  the  Span- 
ish (peninsular)  part  of  the  population — men  of  brutal  and 
sanguinary  instincts,  that  would,  if  left  to  themselves,  riot  in 
fire  and  blood."* 

Between  forces  so  antagonistic,  so  radically 
**  ^     "    diverse  in  their  aims,  and  at  the  same  time  so 


little  subject  to  authority,  the  contest  natu- 
rally developed  great  intensity  of  feeling  and  gave  rise  to  fre- 
quent acts  of  cruelty  and  destruction.  While  many  persons 
charged  with  disloyalty  to  Spain  were  shot,  the  insurgents 
destroyed  towns  and  private  dwellings  and  burned  the  crops 
on  the  plantations.^  Under  such  conditions,  Captain-General 
Dulce's  attempt  at  conciliation,  made  three  months  after  the 
insurrection  began,  utterly  failed  of  its  intended  effect.  In  this 
predicament  he  found  himself  unable  longer  to  resist  the  loud 
and  urgent  demands  that  were  made  upon  him  for  the  adoption 
of  rigorous  measures  of  repression ;  and  on  the  12th  day  of 
1*  ebruary  1869  he  issued  a  decree  in  which  it  was  declared 
that  the  crime  of  infidencia^  as  well  as  all  aggressions  by  word 
or  act  against  any  of  the  representatives  of  the  government, 
would  be  tried  by  court-martial.  This  proclamation  was  next 
day  followed  with  another,  denouncing  as  infidencia  various 
acts  tending  to  disturb  public  order  and  tranquillity,  or  to 
attack  the  national  integrity. 

On  the  24th  of  March  Captain-General  Dulce 
BcnimoUtioii  of  In-  iggxied  another  decree,  in  which  it  was  declared 
toramnewi       -  ^j^^^  vessels  captured  in  Spanish  waters,  or  on 


the  high  seas  near  the  Island  of  Cuba,  having 
on  board  men,  arms,  and  munitions  of  war,  or  articles  that  could 
in  any  manner  contribute  to  promote  or  foment  the  insurrection, 
whatever  their  derivation  and  destination,  should,  after  exam- 
ination of  their  papers  and  register,  de  facto  be  considered 
as  enemies  of  the  integrity  of  the  territory,  and  be  treated  as 
pirates  in  accordance  with  the  ordinances  of  the  navy;  and  that 
all  persons  captured  in  such  vessels  would,  without  regard  to 


» S.  Ex.  Doc.  7, 41  Cong.  2  sess.  $3-86. 

«Id.26. 

'  Id.  10, 64-66 J  Appleton'8  Ann.  Cyc.  1869,  pp.  210, 211, 214, 216. 
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numbers,  immediately  be  executed.^  Eeferring  to  this  decree 
Mr.  Fish,  who  was  then  Secretary  of  State,  said  tiiat  the  cap- 
tain-general of  Cuba  seemed  to  have  "overlooked  the  obliga- 
tions of  his  government  pursuant  to  the  law  of  nations,  and 
especially  its  promises  in  the  treaty  between  the  United  States 
and  Spain  of  1795."  Under  "  that  law  and  treaty,"  said  Mr.  Fish, 
the  United  States  expected  "for  their  citizens  and  vessels  the 
privilege  of  carrying  to  the  enemies  of  Spain,"  whether  those 
enemies  were  "Spanish  subjects  or  citizens  of  other  countries, 
subject  only  to  the  requirements  of  a  legal  blockade,  all  mer- 
chandise not  contraband  of  war."  Articles  contraband  of  war, 
"when  destined  for  the  enemies  of  Spain,"  were  "liable  to 
seizure  on  the  high  seas,"  but  the  right  of  seizure  was  "limited 
to  such  articles  only,  and  no  claim  for  its  extension  to  other 
merchandise,  or  to  persons  not  in  the  civil,  military,  or  naval 
service  of  the  enemies  of  Spain,"  would  be  "acquiesced  in  by 
the  United  States."  The  United  States  could  not,  Mr.  Fish 
declared,  "assent  to  the  punishment  by  Spanish  authorities  of 
any  citizen  of  the  United  States  for  the  exercise  of  a  privilege'^ 
to  which  he  might  be  "entitled  under  public  law  and  treaties;" 
and  in  conclusion  he  expressed  the  hope  that  the  decree  would 
be  recalled,  or  that  such  instructions  would  be  given  as  would 
prevent  "its  illegal  application  to  citizens  of  the  United  States 
or  their  property."^ 

On  the  16th  of  April  a  decree,  dated  the 
"ti^orp^^^r^  1st  of  that  month,  was  published  in  the  Official 
Gazette  at  Havana,  by  which  the  alienation  of 
property  was  forbidden,  except  under  the  supervision  of  cer- 
tain officials,  and  all  sales  not  so  made  were  declared  to  be 
null  and  void.  Mr.  Fish  asked  that  this  decree  also  might 
be  modified  so  that  it  should  not  be  applicable  to  the  property 
of  citizens  of  the  United  States.' 


I  S.  Ex.  Doc.  7, 41  Cong.  2  sess.  12. 

3  Mr.  Fish  to  Mr.  Lopez  Roberts,  April  3,  1869,  S.  Ex.  Doc.  7,  41  Cong. 
2  sess.  12. 

3  8.  Ex.  Doc.  7, 41  Cong.  2  sess.  19-20.  In  a  note  to  General  Sickles,  of 
September  12,  1870,  Mr.  Sagasta,  then  Spanish  niininster  of  state,  said 
thafc  this  decree,  while  it  offered  no  obstacle  to  lawful  transactions,  and 
all  manner  of  dealing  had  been  carried  on  since  its  publication  withont 
hindrance,  was  a  regulation  demanded  by  the  condition  of  affairs  in  the 
island,  which  made  it  important  to  prevent  those  in  rebellion,  including 
not  only  persons  who  had  taken  up  arms,  but  also  the  cmigrvs  who  fomented 
the  strife  in  foreign  countries,  from  making  simolated  sales  and  contracts 
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On  the  4th  of  April  Coant  Yalmaaeda,  the 
^o^tY^i^^  commander  of  the  Spanish  volunteers  at  Bay- 
amoy  issued  a  proclamation  by  which  it  was 
declared  that  every  man  irom  the  age  of  fifteen  years  npward, 
fonnd  away  from  his  habitation  and  not  showing  a  justifiable 
motive  therefor,  would  be  shot;  that  every  unoccupied  habita- 
tion would  be  burned  by  the  troops,  and  that  every  dwelling 
not  fiying  a  white  flag,  as  a  sign  that  its  occupants  desired 
peace,  would  be  reduced  to  ashes.  Mr.  Fish,  in  the  name  of 
the  President,  protested  <<  against  such  a  mode  of  warfare," 
and  asked  that  such  steps  be  taken  that  no  person  having  the 
right  to  claim  the  protection  of  the  United  States  should  ^*be 
sacrificed  or  injured  in  the  conduct  of  hostilities  on  this  basis."! 
Besides  the  decrees  and  proclamations  that  have  been 
described,  there  were  yet  other  measures  adopted  by  the 
authorities  in  Cuba  at  this  time,  which,  though  they  did  not 
at  once  becoYne  the  subject  of  diplomatic  correspondence,  have 
an  imiM)rtant  bearing  on  the  agreement  of  arbitration  subse- 
quently concluded,  and  may  now  be  referred  to  in  their  chrono- 
logical order. 

Soon  after  the  outbreak  of  the  insurrection  in 
^*ii«tt^Ju^^^  Cuba,  a  large  number  of  natives  of  the  island, 
some  of  them  representing  the  wealthier  part 
of  the  Creole  population,  came  to  the  United  States;  and  in  the 
gloomy  state  of  affairs  that  prevailetl  early  in  1869,  when  all 
hopes  of  concilation  disappeared,  *Hhe  emigration  of  Cubans 
greatly  increased."'  On  the  5th  of  April  Mr.  Roberts,  the 
Spanish  minister  at  Washington,  attracted  attention  to  the 
efforts  which  <<  disloyal  Spaniards  of  Cuba"  were  making  in 
the  United  States,  not  only  to  mislead  public  opinion,  but  also 
to  fit  out  ^< piratical  expeditions"  against  the  legitimate  govern- 
ment of  the  island.    In  this  relation  he  particularly  referred  to 

by  which  they  might  continue  in  the  possession  of  their  property,  while 
they  used  tbe  revenne  from  it  for  the  support  of  the  insurrection.  (For. 
Rel.  1871,  710.)  This  decree  was  not  withdrawn,  nor  was  it  modified,  bnt 
it  was  followed  by  two  circulars,  presoribing  the  formalities  of  super- 
vision and  extending  them  to  mortgages.  The  consul-general  of  the 
United  States  at  Havana,  nearly  four  months  after  the  decree  was  issued, 
reported  that,  its  execution  being  prompt,  it  gave  to  transactions  an  offi- 
cial character  and  countenance  which,  in  those  times,  the  merchants  con- 
sidered a  desirable  thing.    (S.  Ex.  Doc.  7, 41  Cong.  2  sess.  62. ) 

>  8.  Ex.  Doc.  7, 41  Cong.  2  sess.  20-21. 

•  Appleton's  Ann.  Cyc.  1869,  p.  210. 
5627— Vol.  2 3 
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the  proceedings  of  the  organization  known  as  the  Central 
Bepublican  Junta  of  Oiiba  and  Puerto  Bico,  which  had  its 
headquarters  in  the  city  of  New  York,  and  which  had  "dared 
to  send  an  agent  to  Washington''  in  the  "vain  hope''  that  he 
would  be  received  by  the  government  "as  the  representative 
of  the  rebels."  "The  rebels,"  said  Mr.  Roberts,  "have  no 
communication  with  each  other  ;*they  occupy  no  place  as  a 
center  of  operations,  nor  have  they  in  the  whole  island  a 
single  city,  a  single  town,  a  single  village  or  hamlet,  nor  even 
a  point  on  the  coast,  where  they  might  collect  their  forces  and 
date  their  orders  and  proclamations;  ♦  ♦  ♦  and  their  only 
mode  of  warfare  is  to  apply  the  incendiary  torch  to  estates, 
thus  reducing  to  ashes  and  ruins  the  whole  wealth  of  the 
island,  if  not  i)revented  by  Spanish  soldiers."  In  view  of  these 
circumstances,  Mr.  Roberts  suggested  that  the  time  was  oppor- 
tune for  the  issuance  by  the  President  of  a  proclamation  simi- 
lar to  that  published  by  President  Fillmore  on'  the  25th  of 
April  1851  in  relation  to  Lopez's  proceedings  against  Cuba,  in 
which  it  was  declared  that  all  persons  who  should  connect 
themselves  with  a  hostile  expedition,  in  violation  of  the  laws 
and  neutral  obligations  of  the  United  States,  would  not  only 
subject  themselves  to  the  heavy  penalties  denounced  against 
such  offenses,  but  would  "forfeit  their  claim  to  the  protection" 
of  the  government,  or  to  "any  interference  on  their  behalf, no 
matter  to  what  extremities"  they  might  be  "reduced  in  conse- 
quence of  their  illegal  conduct."  * 

Replying  on  the  17th  of  April  to  the  note  of  Mr.  Roberts, 
Mr.  Fish  adverted  to  the  fact  that  when  President  Fillmore's 
proclamation  was  issued  in  1851  the  internal  peace  and  quiet 
of  Cuba  were  undisturbed,  and  that  the  movement  then  on 
foot  in  the  United  States  was  designed  to  incite  an  insur- 
rection. At  the  present  time,  said  Mr.  Fish,  a  portion  of  the 
people  of  Cuba  had  for  more  than  six  months  been  in  arms 
against  the  government  of  Spain  in  the  island,  and  they  were 
seeking,  as  they  alleged,  relief  from  oppression.  How  just 
their  complaints  might  be,  it  was  not  his  purpose  to  discuss; 
he  adverted  to  the  fact  merely  with  a  view  to  illustrate  the 
entire  difference  between  exfsting  circumstances  and  those 
that  existed  when  President  Fillmore  issued  his  proclamation, 
and  while  the  sympathy  of  the  people  of  the  United  States 

^S.  Ex.  Doo.  7, 41  Cong.  2  seas.  13-16. 
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had  ever  manifested  itself  in  favor  of  another  people  striving 
to  secure  for  itself  more  liberal  institations  and  the  right  of 
self-government,  and  was,  no  doubt,  strongly  enlisted  in  favor 
of  a  more  liberal  government  in  Cuba,  and  while  there  per- 
vaded the  whole  American  people  a  special  desire  to  see  the 
right  of  self-government  established  in  every  region  of  the 
American  hemisphere,  so  that  it  should  be  independent  of 
transatlantic  control,  the  Government  of  the  United  States 
did  not  intend  to  depart  from  its  traditional  policy,  but  would 
execute  in  good  faith  the  laws  that  had  been  enacted  for  the 
observance  of  its  international  duties  of  neutrality  and  friend- 
ship.^ 

Meanwhile  the  authorities  in  Cuba,  urged 
Xmbaigo  of  Sbtatee.  on  by  the  more  strenuous  partisans  of  Spain, 
were  adopting  measures  to  bring  under  their 
control  the  property  of  the  island  and  to  cut  off  the  sources  of 
insurgent  supplies.  The  representative  of  the  insurgents  in 
the  United  States,  to  whom  Mr.  Boberts  referred,  was  Jos6 
Morales  Lemus,  who  was  also  the  president  of  the  Republican 
Jnnta  in  New  York.  On  the  15th  of  April  1869  a  decree  was 
l)ublished  by  Oaptain-General  Dulce  in  the  Official  Gazette  at 
Havana,  by  which  an  embargo  was  placed  on  the  property  of 
the  insurgent  representative  and  fifteen  other  persons  who 
were  named  in  the  decree.  On  the  17th  another  decree  was 
published,  by  which  an  administrative  council  was  created  for 
the  custody  and  management  of  embargoed  property.  But  of 
more  far-reaching  importance  was  a  decree  issued  on  the  20th 
of  April,  by  which  it  was  declared  that,  in  view  of  the  losses 
caused  by  the  insurgents,  and  in  accordance  with  a  system 
which  it  was  indispensable  to  follow  in  order  at  once  to  termi- 
nate the  insurrection,  there  should  be  comprehended  in  the 
decree  of  the  15th,  relating  to  the  embargo  of  the  property  of 
Jos^  Morales  Lemus  and  others,  all  persons  against  whom  it 
might  be  proved  'Hhat  they  had  taken  part  in  the  insurrec- 
tion, within  or  without  the  island,  whether  with  arms  in  the 
hand  or  by  aiding  it  with  arms,  munitions,  money,  and  articles 
of  subsistence."^ 

^  8.  Ex.  Doc.  7, 41  Cong.  2  seas.  16-18. 

<  For  text  of  this  decree  see  infra.  Digest :  S.  Ex.  Doc.  106, 41  Cong.  2  sess., 
223-229 ;  Circalars  and  Decrees  of  the  Captain-General  of  the  Island  of 
Cuba:  New  York,  1869. 
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AgaiDst  this  decree  the  Government  of  the 
Froponia  for  Cuban  United  States  did  not  at  once  protest.  A  more 
comprehensive  policy  was  then  in  contempla- 
tion, which,  if  it  had  been  snccessfal,  would  probably  have 
resulted  in  the  speedy  incorporation  of  Caba  into  the  American 
Union.  Not  only  was  Spain  at  this  time  withoat  a  ]>ermanent 
government,  but  the  Oarlist  conspiracies  and  republican  up- 
risings in  the  peninsula  caused  many  persons  to  believe  that 
she  would  be  unable  to  subdue  the  insurrection  in  her  colony; 
and  it  was  understood  that  there  were  persons  in  power  at 
Madrid  who  did  not  regard  the  concession  of  Cuban  independ- 
ence as  an  impossibility. 

In  the  spring  of  1869  Mr.  Paul  S.  Forbes,  a 
_  ^^  citizen  of  the  United  States,  had  an  interview 

with  Marshal  Prim,  then  president  of  the 
council  of  ministers  and  commander-in-chief  of  the  army,  as 
well  as  with  ^^  other  leading  personages  in  the  Spanish  capital," 
which  led  President  Grant  to  send  him  as  a  special  and  con- 
fidential agent  to  Madrid,  with  a  view  to  secure  the  termina- 
tion of  hostilities  in  Cuba  and  the  independence  of  the  island, 
Mr.  Forbes's  instructions  were  substantially  the  same  as  those 
subsequently  given  in  the  same  year  to  General  Sickles,  the 
new  minister  of  the  United  States  to  Spain,  who  was  directed 
to  offer  to  the  cabinet  at  Madrid  the  good  ofiices  of  the  United 
States  on  the  following  basis:  (1)  The  acknowledgment  by 
Spain  of  Cuban  independence.  (2)  The  payment  by  Cuba  to 
Spain  of  a  sum  of  money  as  an  equivalent  for  the  relinquish- 
ment by  the  latter  of  all  her  rights  in  the  island,  including 
public  property  of  every  description,  such  payment  to  be 
secured  by  a  pledge  of  the  Cuban  customs.  (3)  The  abolition 
of  slavery.  (4)  An  armistice  pending  negotiations.  General 
Sickles  was  also  instructed,  if  the  Spanish  cabinet  should  make 
it  a  sine  qua  non  that  the  United  States  guarantee  the  pay- 
ment of  the  sum  promised  by  Cuba,  to  say  that  the  President 
would  not  object  to  the  assumption  of  such  a  liability,  should 
Congress  assent  to  it.  In  the  event  of  the  good  oflSces  of  the 
United  States  being  accepted,  General  Sickles  was  directed  to 
propose  an  early  conference  in  Washington  between  the  duly 
authorized  representatives  of  Spain  and  Cuba,  and  in  this 
relation  it  was  intimated  that  the  condition  of  the  contest  in 
Cuba  might  not  justify  a  much  longer  withholding  from  the 
revolutionary  party  of  the  rights  of  belligerency.* 


t  H.  Ex.  Doc.  160, 41  Cong.  2  seas.  13-17. 
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When  (General  Sickles  arrived  at  Madrid 

BieUes  in  Xadxid     *^^*^^   *^®  ®^^  ^^  ^^^y^  ^^  found  that   Mr. 

Forbes  had  acquainted  Marshal  Prim  with 
the  purport  of  his  instractions,  and  that  the  latter  had  not 
received  them  with  favor.  General  Sickles  therefore  deemed 
it  pmdent  to  postpone  formal  action  upon  them;  bat  he  soon 
learned,  in  an  interview  with  Marshal  Prim,  that  Spain  wcnld 
not  entertain  the  question  of  an  armistice.  Prim  declared  that 
he  was  disposed  to  meet  the  question  frankly  and  practically, 
and  that  he  was  perhaps  somewhat  in  advance  of  the  views  of 
his  colleagues;  but  he  also  declared  that  Spain  would  not  con- 
sider the  question  of  independence  while  the  insurgents  were 
in  arms,  and  that  Cuba  could  be  heard  only  through  deputies 
elected  to  the  Cortes.^ 

The  conditions  on  which,  if  offered  by  the 
X^^J^omT*  United  States,  Marshal  Prim  was  willing  to 

treat,  were:  (1)  That  the  insurgents  should 
lay  down  their  arms.  (2)  That  Spain  should  grant  a  full  and 
free  amnesty.  (3)  That  the  people  of  Cuba  should  vote  by 
universal  suffrage  on  the  question  of  their  independence.  (4) 
That  the  majority  having  declared  for  independence,  Spain 
should  grant  it,  the  Cortes  consenting,  and  that  Cuba  should 
pay  an  equivalent,  guranteed  by  the  United  States.*  These 
conditions  were  not  regarded  by  the  United  States  as  afford- 
ing an  acceptable  basis  of  negotiation.  The  proposition  that 
the  insurgents  should  lay  down  their  arms  was,  said  Mr.  Fish, 
"  incapable  of  attainment  as  a  preliminary."    Nor  was  it  prac- 

'  H.  Ex.  Doc.  160, 41  Cong.  2  sess.  19, 21. 

^  Id.  22-24.  In  a  subsequent  interview  with  General  Sickles  Marshal 
Prim  said  that  some  of  his  colleagnes  did  not  appreciate  as  he  did  the  cost 
of  carrj'ing  on  the  war  in  America;  that  they  were  greatly  inflnenced  by 
popular  sentimeut  in  Spain,  which  took  no  account  of  any  sacrifice  of  life 
or  money  when  the  honor  of  the  nation  was  believed  to  be  involved ;  that 
Mr.  Silvela,  the  minister  of  state,  being  a  lawyer  and  a  parliamentary 
leader,  waa  naturally  iuclined  toward  a  purely  legal  and  legislative  solu- 
tion, while  he  himself,  if  he  were  alone,  would  say  to  the  Cubans:  "  Go, 
if  yon  will;  make  good  the  treasure  you  have  cost  us,  and  let  me  bring 
home  our  army  and  fleet,  and  consolidate  the  liberties  and  resources  of 
Spain."  He  declared,  however,  that  the  great  difficulty  in  the  way  was 
the  defiant  attitude  of  the  insurgents,  and  that  the  United  States  made  a 
mistake  in  proposing  an  armistice  and  asking  Spain  to  treat  with  them  on 
the  basis  of  independence  while  they  had  arms  in  their  hands.  He  was 
sure  that  no  human  power  could  obtain  from  the  Spanish  people  the 
smaUest  oonceesion  bo  long  as  the  rebellion  maintained  its  footing.    (Id. 

Digitized  by  VjOOQIC 


1028        INTERNATIONAL  ARBITRATIONS. 

ticable,  owing  to  the  disorganization  of  society  in  Cuba,  the 
terrorism  that  prevailed,  and  the  violence  and  insubordination 
of  the  volunteers,  to  ascertain  the  will  of  the  Oubans  by  a  vote. 
As  to  the  will  of  the  majority,  he  declared  that  there  coald  be 
no  qaestion;  it  had  been  recognized  and  admitted;  and  an 
armistice  should  immediately  be  agreed  upon  to  arrest  carnage 
and  the  destruction  of  property.* 

For  a  month  negotiations  proceeded  inform- 

^^^^TSatioT^'  ^^y^  ^^*  *®  ^^®y  yielded  no  result  General 
Sickles,  acting  upon  telegraphic  instructions 
that  the  proposals  of  the  United  States,  unless  accepted  by 
the  1st  of  October,  would  be  withdrawn,  on  the  3d  of  Septem- 
ber formally  communicated  them  to  the  Spanish  Government 
and  asked  for  an  early  decision.^  For  several  weeks  the  sub- 
ject of  Cuban  independence  had  been  mooted  in  the  public 
press,  and  although  General  Sickles  said  he  had  reasons  for 
suspecting  that  the  discussion  was  <^  stimulated  by  agents  of 
American  parties,"  who  had  '^undertaken  to  purchase  Cuba 
from  Spain  as  a  private  enterprise,"  it  could  not  be  asserted 
that  the  prospects  of  the  detachment  of  the  island  had  im- 
proved. After  the  communication  of  General  Sickles's  note 
of  the  3d  of  September  they  rapidly  declined.  It  seems  that 
intimations  of  the  purport  of  the  note  were  given  out,  and 
that  they  were  received  by  the  public  as  indicating  the  pur- 
pose of  the  United  States  to  recognize  the  insurgents  as  bel- 
ligerents unless  the  offer  of  mediation  was  at  once  accei)ted.^ 
Great  excitement  followed.  The  tone  of  the  press  became 
distinctly  hostile,  and  the  Spanish  funds  exhibited  a  sudden 
fall.  Loud  demands  were  heard  on  every  hand  that  the  forces 
in  Cuba  should  be  augmented.  The  Spanish  cabinet,  without 
in  terms  rejecting  the  good  offices  of  the  United  States,  asked 
that  the  offer  of  mediation  be  withdrawn.  On  the  2dth  of 
September  General  Sickles,  acting  under  the  instructions 
of  his  government,  comx)lied  with  this  request,  at  the  same 
time  saying  that  if  occasion  should  thereafter  arise  when  the 
United  States  might  contribute  by  their  friendly  cooperation 
to  the  settlement  of  the  strife  in  Cuba,  the  President  would 
be  happy  to  assist  in  promoting  a  result  so  conducive  to  the 
interests  both  of  Spain  and  of  America.^    It  has  been  said  that 


1 H.  Ex.  Doc.  160, 41  Cong.  2  Bess.  25.        » Id.  37. 

•  Id.  25, 32-36.  *  Id.  33, 37, 41, 42, 46, 48»  63, 56. 
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there  is  reason  to  believe  that  Prim's  subsequent  assassina- 
tion was  due  to  the  enmities  excited  by  his  views  concerning 
Cuba.' 

On  the  28th  of  November  1869  General 
'^^*°^^,lr***  ^  Sickles  reported  that  the  minister  of  the  colo- 
nies had  informed  him  that  the  government 
was  about  to  adopt  measures  for  Puerto  Kico,  which  would 
include  self-government,  freedom  of  the  press,  public  schools, 
and  the  gradual  abolition  of  slavery,  and  that  these  reforms 
would  in  good  faith  be  extended  to  Cuba  when  hostilities 
ceased  and  deputies  were  elected  to  the  Cortes.  In  subse- 
quent dispatches  he  stated  that  since  the  beginning  of  Novem- 
ber 1868,  34,500  troops  had  been  sent  to  the  island,  and  that 
the  army  there  numbered  107,400  men,  including  the  40,000 
volunteers  on  garrison  duty.* 

The  tender  of  its  good  offices  having  been 
u^" tad  states.  unproductive  of  any  result,  the  Government 
of  the  United  States  was  left  to  pursue  the 
various  complaints  to  which  the  contest  in  Cuba  had  continued 
to  give  rise.  It  has  been  seen  that,  after  the  quick  collapse  of 
Captain -General  Dulce's  policy  of  conciliation,  the  fierceness 
of  the  conflict  was  greatly  intensified.  On  the  2d  of  June 
1869  Captain-General  Dulce,  because  of  his  too  liberal  views, 
was  forced  by  the  volunteers  to  resign  his  post  in  favor  of  his 


J  Mr.  CuBhing  to  Mr.  Fish,  November  4, 1874,  For.  Rel.  1875,  II.  1078. 

•H.  Ex.  Doc  160^41  Cong.  2  seas.  64.  When  Mr.  Fish  read  this  account 
of  the  "army  of  Cnba"  he  said:  ''The  public  interest  felt  in  the  United 
States  in  the  Cnban  struggle  has  decreased  since  the  flagrant  violations 
of  law  by  the  agents  of  the  insurgents  became  known  and  alienated  the 
popular  sympathy.  Had  the  Cuban  Junta  expended  their  money  and 
energy  in  sending  to  the  insurgents  arms  and  munitions  of  war,  as  they 
might  have  done  consistently  with  our  own  statutes  and  with  the  law  of 
nations,  instead  of  devoting  them  to  delil)erate  violation  of  the  laws  of  the 
United  States;  and  had  they,  in  lieu  of  illegally  employing  persons  within 
the  dominion  of  the  United  States  to  go  in  armed  bands  to  Cuba,  proceeded 
thither  unarmed  themselves  to  take  personal  part  in  the  struggle  for 
independence,  it  is  possible  that  the  result  would  have  been  different  in 
Cuba,  and  it  is  certain  that  there  would  have  been  a  more  ardent  feeling 
in  the  United  States  in  favor  of  their  cause  and  more  respect  for  their  own 
sincerity  and  personal  courage.  Yon  are  yourself  a  personal  witness  of 
the  strength  of  the  sympathy  which  the  President  and  all  the  members 
of  the  Cabinet  felt  for  them  before  they  made  these  unlawful  demonstra- 
tions." Mr.  Fish  to  General  Sickles,  January  26,  1870,  H.  Ex.  Doc.  160,  41 
Cong.  2  f 
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second  in  command,  General  Espinar.  The  example  set  at 
Havana  was  quickly  followed  by  the  volunteers  at  Matanzas, 
who  on  the  3d  of  June  required  Brigadier-General  Lopez  Pinto, 
the  governor  of  the  jurisdiction  appointed  by  the  provisional 
government  of  Spain,  who  was  a  friend  of  Captain-General 
Dulce,  to  surrender  his  command  to  Colonel  Domingo  Leon, 
of  the  regular  cavalry.  General  Espinar  was  soon  succeeded 
by  General  Caballero  de  Eodas,  who  had  figured  in  the  sup- 
pression of  republican  uprisings  at  Cadiz,^  and  who  retained 
the  post  of  captain-general  till  December  1870,  when  he  in 
turn  was  succeeded  by  Count  Valmaseda.  These  changes 
foreshadowed  a  continuance,  rather  than  an  amelioration,  of 
the  condition  of  afifairs  against  which  the  United  States  had 
protested. 

On  the  9th  of  June  1870,  Mr.  Fish  invited  the  earnest 
attention  of  Mr.  Roberts  "  to  the  irregular  and  arbitrary  man- 
ner in  which  the  'persons  and  properties  of  citizens  of  the 
United  States"  were  *Haken  and  held  by  the  Spanish  author- 
ities in  the  Island  of  Cuba."  He. said  that  the  Government  of 
the  United  States  was  informed  that  the  sweeping  decrees 
of  April  1869  had  been  put  in  operation  against  the  property 
of  citizens  of  the  United  States,  in  violation  of  the  seventh 
article  of  the  treaty  of  1795,  which  provided  that  such  prop- 
erty "should  not  be  subject  to  embargo  or  detention  for  any 
public  or  private  purpose  whatever."*  It  was  understood, 
said  Mr.  Fish,  that  by  arbitrary  and  unusual  proceedings,  not 
prosecuted  by  order  and  authority  of  law,  but  *'in  the  exer- 
cise of  extraordinary  functions  vested  in"  or  employed  "for 


» Appleton's  Ann.  Cyc.  1869,  p.  214. 

^The  provisions  of  this  article  are  as  follows:  ''And  it  is  agreed  that 
the  Bubjectn  or  citizens  of  each  of  the  contracting  parties,  their  vessels  or 
effects,  shall  not  be  liable  to  any  eiubart^o  or  det<;ntion  on  the  part  of  the 
other,  for  any  military  expedition  or  other  public  or  private  purpose  what.- 
ever,  and  in  all  cases  of  seizure,  detention,  or  arrest  for  debts  contracted 
or  offences  committed  by  any  citizen  or  subject  of  the  one  party  within 
the  jurisdiction  of  the  other,  the  same  shall  be  made  and  prosecuted  by 
order  and  authority  of  law  only,  and  according  to  the  regular  coarse  of 
proceeding  usual  in  such  cases.  The  citizens  and  subjects  of  both  parties 
shall  be  allowed  to  employ  such  advocates,  solicitorn.  notaries,  agents^ 
and  factors,  as  they  may  judge  proper,  in  all  their  affairs,  and  in  all  their 
trials  at  law,  in  which  they  may  be  concerned,  before  the  tribunals  of  the 
other  party;  and  such  agents  shall  have  free  access  to  be  present  at  the 
proceedings  in  such  causes,  and  at  the  taking  of  all  examinations  and 
eyidence  which  may  be  exhibited  in  the  said  trials.'' 
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the  occasion  by  the  sapreme  political  aathority  of  the  island,'^ 
citizens  of  the  United  States  had  been  deprived  of  their  prop- 
erty forcibly  and  without  notice,  and  "  without  opportunity  to 
them  or  their  agents  to  be  present  at  any  proceedings  in  regard 
thereto,  or  at  the  taking  of  examination  or  evidence;"  that 
they  had  not  been  allowed  "  to  employ  such  advocates,  solic- 
itors, notaries,  agents,  and  factors,  as  they  might  judge  proper," 
and  that,  although  in  many  instances  their  property  had  been 
taken  when  they  neither  were  in  the  island  nor  had  been 
within  the  jurisdiction  of  Spain  since  the  outbreak  of  the  in- 
surrection, it  was  notorious  that  by  going  to  Cuba  ^^  after  the 
official  denunciation  of  their  alleged  conduct,  they  would  sub- 
ject themselves  to  arbitrary  arrest  and  summary  military  trial, 
if  not  to  the  uncontrolled  violence  of  i)opular  prejudice." 

Mr.  Fish  also  presented  to  Mr.  Roberts  a  list  of  citizens  of 
the  United  States  who  had  preferred  complaints  ^' of  arbitrary 
arrest,  and  of  close  incarceration  without  permission  to  com- 
municate with  their  friends,  or  with  advocates,  solicitors, 
notaries,  agents,  and  factors,  as  they  might  judge  proper." 
In  some  of  these  cases,  he  said,  the  parties  had  been  released; 
in  others,  they  were  understood  to  be  still  in  custody.  In 
some  cases,  also,  arrest  had  "been  followed  by  military  trial 
without  the  opportunity  of  access  to  advocates  or  solicitors  or 
of  communication  with  witnesses,  and  without  those  personal 
rights  and  legal  protections  which  the  accused  should  have 
enjoyed;"  and  these  "summary  trials"  when  ending  in  con- 
viction, had  "  been  followed  by  summary  execution."  "What 
has  been  already  done  in  this  respect,"  said  Mr.  Fish,  in  con- 
cluding his  specification  of  complaints,  "is  unhappily  past 
recall,  and  leaves  to  the  United  States  a  claim  against  Spain 
for  the  amoant  of  the  injuries  that  their  citizens  have  suffered 
by  reason  of  these  several  violations  of  the  treaty  of  1795 — a 
claim  which  the  undersigned  presents  on  behalf  of  his  gov- 
ernment with  the  confident  hope  that  the  Government  of  Spain, 
recognizing  its  justice,  and  making  some  proper  and  suitable 
provision  for  ascertaining  the  amount  which  should  rightfully 
come  to  each  claimant,  will  also  order  the  immediate  restora- 
tion to  the  citizens  of  the  United  States  of  their  properties 
which  have  been  thus  embargoed,  and  the  release  of  those  cit- 
izens of  the  United  States  thus  held,  or  their  immediate  trial 
under  the  guaranties  and  with  the  rights  accorded  by  the 
treaty."  * 

>  &  £x.  Doc.  108, 41  Cong.  2  aetw.  239;  Fur.  Rei.  1871, 698. 
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When  Mr.  Fish  addressed  this  note  to  Mr. 
^^  "  Roberts,  he  supposed  that  the  latter  was  still 
possessed  of  certain  extraordinary  powers  with 
which  he  was  invested  by  tlie  Spanish  Government  in  1869,  in 
relation  to  matters  arising  in  Cuba;  and  when  he  found  that 
these  powers  had  been  withdrawn,  in  view  of  the  "favorable 
situation^'  in  the  island,  he  sent  a  copy  of  the  note  to  General 
Sickles,  with  instructious  *Ho  bring  the  whole  subject  to  the 
notice  of  the  Spanish  Government."  General  Sickles  was 
particularly  instructed  (1)  to  say  that  the  President  hoped 
that  immediate  steps  would  be  taken  *'for  the  release  of  all  the 
citizens  of  the  United  States  •  •  ♦  held  in  custody  in 
Cuba  in  violation  of  the  provisions  of  the  treaty  of  1795,  or 
for  their  immediate  trial  under  guaranties,  and  with  the  rights 
secured  by  the  treaty;"  (2)  to  "ask  for  the  restoration  to  the 
citizens  of  the  United  States  of  their  i)roperties  and  estates,*' 
so  far  as  they  had  "been  arbitrarily  embargoed  in  violation  of 
the  provisions  of  the  treaty;"  (3)  to  "endeavor  to  secure  some 
mode  for  the  early  indemnification  and  satisfaction  to  the  sev- 
eral parties  *  *  *  of  the  amounts  which  should  rightfully 
come  to  each  claimant  for  the  illegal  detention  of  his  property 
or  his  person;  "and  (4)  to  say  thatit  was  "extremely  desirable'' 
to  have  the  investigation  c(niducted  in  the  United  States.  The 
President  had,  said  Mr.  Fish,  "respected  the  Si)anish  claim  of 
sovereignty  over  the  Island  of  Cuba,"  during  the  pending  con- 
test, "against  a  strong  synii)athetic  pressure  from  without;" 
and  Spain  owed  it  to  the  United  States,  as  well  as  to  her  own 
traditional  sense  of  justice,  that  her  sovereignty  should  not 
be  used  "for  the  oppression  and  injury  of  the  citizens  of  the 
United  States."^ 


^S.  Ex.  Doc.  108,  41  Cong.  2  sess.  242-245;  For.  Rol.  1871,  697.  In  re- 
ferring to  the  ^'strong  sympathetic  presAare  from  without,"  Mr.  Fish 
doubtless  had  in  mind  the  efforts  that  were  made  to  induce  the  President 
to  recognize  the  independence  of  the  insurgent  government.  The  insur- 
gents looked  to  the  United  States  for  such  recognition  (Appleton's  Ann. 
Cyc.  186«,  70i);  id.  1869,  212;  S.  Ex.  Doc.  7,  41  Cong.  2  sess.  101-118); 
and  an  evidence  of  the  "sympathetic  pressure  from  without"  may  he 
seen  in  the  fact  that  the  House  of  Kepresentativos,  on  April  9,  1869,  by 
a  vote  of  98  to  25,  adopted  a  resolution,  which  was  offered  by  General 
Banks  of  Massachusetts,  declaring  that  the  people  of  the  United  States 
sympathized  with  the  people  of  Cuba  "  in  their  patriotic  efforts  to  secure 
their  independence  and  establish  a  republican  form  of  government,"  and 
pledging  the  support  of  the  House  to  the  President  whenever,  in  his 
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General  Sickles  executed  his  instmctions  in 
'^^wOfi^i,^*"  a  note  to  Mr.  Sagasta,  Spanish  minister  of 
stat€,  of  the  26th  of  July  1870J  Eeferring 
in  the  course  of  this  note  to  the  various  proceedings  of  which 
Mr.  Fish  had  complained  as  violations  of  the  treaty  of  179."), 
General  Sickles  observed  that  there  was  no  allegation  on  the 
part  of  Spain  ^Hhat  the  courts  of  law  were  closed  in  the  Ha- 
vana, where  most  of  these  proceedings  occurred,  or  that  the 
functions  of  the  civil  authority  could  not  be  performed  in  any 
of  the  principal  towns  of  the  island."  He  declared  that  by 
the  seventh  article  of  the  treaty  each  of  the  contracting  par- 
ties had  "expressly  renounced  all  right  to  embargo  or  detain 
the  property  of  the  citizens  or  subjects  of  the  other,"  and  that 
this  renunciation  included  "every  possible  case  in  which  the 
power  could  be  exercised;"  that  "no  exigency  of  war,  no  re- 
quirement of  the  public  service,  no  civil  disorder"  was  "per- 
mitted by  the  stipulations  of  the  treaty  to  sanction  or  excuse 
these  prohibited  acts  of  spoliation,"  and  that  it  was  the  plain 
purpose  of  the  contracting  parties  to  secure  for  their  citizens 


opinion,  a  republican  goYemment  shonld  in  fact  be  established,  and  he 
shoald  ''deem  it  expedient  to  recognize  the  independence  and  sover- 
eignty of  such  government/'  (Appleton's  Ann.  Cyc.  1869,  202;  Ann.  Reg. 
1869,  282.)  The  President  not  only  declined  to  take  this  step,  but  ho  also 
refrained  from  recognizing  the  insurgents  as  belligerents.  At  this  time 
the  controversy  as  to  the  Alabama  claims  was  still  pending,  and  one  of  the 
questions  involved  in  it  was  that  of  Great  Britain's  recognition  of  the 
lielligerency  of  the  Confederate  States.  The  views  of  Mr.  Fish  on  this  sub- 
ject are  set  forth  in  this  work,  «Mpra,  1. 513.  As  to  his  attitude  on  the  ques- 
tion of  reco^niizing  a  state  of  belligerency  in  Cuba,  Mr.  J.  C.  Bancroft  Davis, 
who  was  then  Assistant  Secretary  of  State,  has  made  the  following  impor- 
tant historical  statements:  ''There  was  a  brief  time  when  the  President 
contemplated  the  possibility  of  such  a  solution.  It  was  then  that,  taking 
a  vacation  from  Washington,  he  left  behind  him  such  a  proclamation,  with 
his  signature,  but  without  directions  to  affix  the  great  seal  and  the  attest 
of  the  Secretary  of  State.  Mr.  Fish,  while  conceding  that  such  a  solution 
might  become  necessary,  was  of  opinion  that  it  was  not  so  at  that  time. 
He  regarded  it  as  losing  up  to  the  acquisition  of  Cuba,  to' which  he  was 
opposed.  Its  inhabitants  were  one-half  Spaniards,  or  of  Spanish  origin, 
not  speaking  our  language  and  not  familiar  with  our  laws.  The  other  half 
added  to  the  disqualification  of  alienage  and  ignorance  of  our  laws  the 
fact  that  they  were  still  in  bondage,  and  would  oome  to  us  freshly  enfran- 
chised, to  increase  the  difficulties  which  the  work  of  reconstruction  was 
then  imposing  on  the  country."  (Tie  Atlantic  Monthly,  February,  1894* 
217-218.) 
'  For.  Rel.  1871,  701. 
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or  sabjects  ^Hhe  protection  of  the  laws  of  the  land  and  of  the 
courts  of  law,  and  of  the  essential  safeguards  for  the  adminis- 
tration of  justice  in  all  prosecutions  for  any  offense  alleged  to 
have  been  committed  against  the  good  order,  peace,  and  dig- 
nity of  the  commonwealth.'' 

To  this  note  Mr.  Sagasta  on  the  12th  of 
****toMrta!  ^  September  made  an  extended  reply.  While 
adverting  to  the  fact  that  no  complaint  had 
ever  been  made  to  the  Spanish  Government  of  any  foreigner 
having  been  injured  by  the  enforcement  of  the  earlier  decrees 
against  which  the  United  States  had  protested — and  particu- 
larly by  the  enforcement  of  the  proclamation  of  Count  Valma- 
seda  of  the  4th  of  April  1869,  which  was,  said  Mr.  Sagasta, 
"doubtless  a  stratagem  of  war'' — he  declared  that  the  Spanish 
Government  was  convinced  that  in  the  contest  in  Cuba  it  had 
not  exceeded  nor  even  fully  made  use  of  the  rules  laid  down 
in  the  instructions  for  the  armies  in  the  field  issued  by  the 
Government  of  the  United  States  during  the  civil  war.^ 

1  Mr.  Sagasta  particularly  referred  to  articles  15  and  85,  which  are  as 
follows : 

''15.  Military  necessity  admits  of  all  direct  destruction  of  life  or  limb 
of  armed  enemies  and  of  other  persons  whose  destruction  is  incidentally 
unavoiddble  in  the  armed  contests  of  the  war;  it  allows  of  the  capturing 
of  every  armed  enemy  and  every  enemy  of  importance  to  the  hostile  gov- 
ernment or  of  peculiar  danger  to  the  captor;  it  allows  of  all  destruction 
of  property  and  obstruction  of  the  ways  and  channels  of  traffic,  travel,  or 
communication,  and  of  all  withholding  of  sustenance  or  means  of  life  from 
the  enemy."    •    •    • 

''85.  War-rebels  are  persons  within  an  occupied  territory  who  rise  in 
arms  against  the  occupying  or  conquering  army  or  against  the  authorities 
established  by  the  same.  If  captured,  they  may  suffer  death,  whether  they 
rise  singly,  in  small  or  large  bands,  and  whether  called  upon  to  do  so  by 
their  own,  but  expelled,  government  or  not.  They  are  not  prisoners  of 
war;  nor  are  they,  if  discovered  and  secured  before  their  conspiracy  has 
matured  to  an  actual  rising,  or  to  armed  violence.'' 

General  Sickles,  in  his  note  of  the  14th  of  October,  replied  to  Mr. 
Sagasta's  observations  on  these  articles  as  follows : 

"The  citations  given  by  your  excellency  from  the  'Instructions  for  the 
Armies  in  the  Field,'  issued  by  Mr.  Stanton,  Secretary  of  War  during  the 
conflict,  do  not  in  any  manner  justify  the  style  of  war  embodied  in  Count 
Valmaseda's  order.  The  fifteenth  article  *  *  *  is  a  concise  statement 
of  the  rights  of  armies  in  the  field  in  time  of  war,  which  each  party  to  the 
contest  may  lawfully  exercise,  subject  to  the  reclamations  of  other  nations 
when  the  persons  of  neutrals  suffer  injury  or  their  property  is  appropriated 
or  destroyed.    The  eighty-fifth  article    *    *    •    applies  to  the  inhftbitants 
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As  to  the  protest  against  the  embargoes^ 
^bl^i^^utM^  Mr.  Sagasta  complained  that  claims  had  been 
presented  by  the  United  States,  without  its 
first  having  been  ascertained  in  each  case  whether  the  claim- 
ant was  entitled  to  the  privileges  of  a  foreigner;  but  he  also 
contended  that  Article  VII.  of  the  treaty  of  1795  was  inappli- 
cable to  the  subject.  It  consisted,  as  he  maintained,  of  three 
clauses,  the  first  of  which  related  only  to  the  embargo  or  de- 
tention of  vessels  or  efiects,  for  the  use  of  a  military  expedition, 
or  for  other  public  or  for  private  purposes — in  a  word,  the 
embargo  commonly  known  by  the  name  of  angaria^  The  second 
clause  did  not  relate  to  estates  or  property,  but  only  to  the  citi- 
zen himself,  when  apprehended  or  arrested  either  for  debts  or 
for  offenses;  and  the  third  merely  specified  the  rights  of  de* 
fense  which  should  be  guaranteed  to  him  in  that  case.  Mr. 
Sagasta  argued  that  the  embargoed  estates  had  not  been  taken 
for  any  of  the  objects  expressed  in  the  first  clause  of  the  arti- 
cle, but  solely  for  the  purpose  of  preventing  their  proceeds 
from  being  applied  to  the  sustenance  and  encouragement  of 
the  insurrection;  and  that  the  provisions  of  the  treaty  did  not 
limit  the  right  of  either  contracting  party  to  take  measures 
against  those  who  were  engaged  in  hostility  and  conspiracy 
against  its  security  and  public  peace.  By  the  fifth  section  of 
the  act  of  July  17, 1862,*  the  Government  of  the  United  States, 
said  Mr.  Sagasta,  made  it  the  duty  of  the  President,  in  order 
to  insure  the  speedy  termination  of  the  rebellion,  to  cause  the 
seizure  of  all  the  estates  and  property,  money,  stocks,  and 
credits,  of  certain  specified  classes  of  persons,  and  to  apply 
the  proceeds  of  what  was  seized  to  the  support  of  the  army  of 
the  United  States;  and  on  the  22d  of  July  1862  the  Secre- 
tary of  War  of  the  United  States,  by  authority  of  the  Presi- 


of  conquered  territory,  occupied  by  an  invading  army,  wbo  rise  in  arms 
against  it  or  against  the  authorities  it  has  established.  If  the  American 
compilation  is  entitled  to  the  honor  your  excellency  accords  to  it  of  being 
the  first  codification  of  the  laws  of  war.  Count  Valmaseda's  order  muHt 
have  found  its  inspiration  in  another  epoch,  when  public  opinion  had  not 
imposed  upon  belligerents  the  amenities  of  civilization/'  (For.  Rel.  1871, 
724-725.) 

'Hautefenille's  Des  Droits  et  des  Devoirs  des  Nations  Neutres  (Paris, 
1868),  chap,  de  TAngarie;  Block's  Dictionnaire  G^ndral  dela  Politique,  art. 
L'Angarie;  Lawrence's  Wheaton  (1863),  512. 

*  12  Stats,  at  L.  590. 
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dent,  issaed  an  order  directing  the  military  commanders  of 
Virginia,  South  Carolina,  Georgia,  Alabama,  Mississippi, 
Louisiana,  and  Arkansas,  to  seize  and  appropriate  all  personal 
and  real  property  in  the  districts  under  their  command  which 
might  be  necessary  for  the  supply  of  their  troops  and  for  any 
other  military  purpose.^ 


^  The  act  of  1862  applied  to  civil  and  military  officers  of  the  Confederacy, 
and  to  '*  any  person  who,  owning  property  in  any  loyal  State  or  Territory 
of  the  United  States,  or  in  the  District  of  Columbia,  shall  hereafter  assist 
and  give  aid  and  comfort  to  such  rebellion."  Replying  to  Mr.  Sagasta'a 
argument,  General  Sickles,  In  his  note  of  October  14,  1870,  said:- 

'' Your  excellency,  in  the  course  of  some  general  observations  on  the  sub- 
ject of  embargoes,  appears  to  find  an  analogy  between  the  de<Tee  promul- 
gated by  the  Captain  General  of  Cuba  and  the  act  of  Congress  approved 
July  17,  1862,  for  the  confiscation  of  the  property  of  ])erson8  in  rebellion 
against  the  United  States.  To  analyze  these  meiisures  and  point  out  the 
very  numerous  and  essential  pai-ticulars  in  which  they  differ  as  well  in 
substance  as  in  procedure,  would  extend  this  note  to  an  inrovenient  length, 
and  it  is  believed  that  a  brief  reference  to  two  or  three  of  the  many  fea- 
tures which  distinguished  theni  will  be  sufficient.  The  act  of  Congress  is 
a  law,  and  is  based  on  the  precedents  found  in  the  legislation  of  constitu- 
tional governments;  the  decree  of  the  superior  political  governor  is  the 
arbitrary  act  of  an  executive  officer  whose  authority  seems  to  be  unde- 
fined. The  act  of  Congress  is  executed  only  by  the  courts  of  justice,  in 
conformity  with  the  maxim  of  a  humane  code  which  declares  that  no  per- 
son can  be  deprived  of  life,  liberty,  or  i)ro]>erty  without  the  judgment 
of  a  Judicial  tribunal;  tlie  decree  is  enforced  at  pleasure,  ex  parte,  by  the 
governor  and  even  by  subordinate  executive  officers  of  districts,  without 
the  intervention  of  a  court.  The  act  of  Congress  applies  only  to  the 
property  of  persons  who  commit  within  the  teiTitory  of  the  United  States 
the  offenses  denounced  by  the  act ;  the  decree  is  executed  indiscriminately, 
as  well  for  acts  done  beyond  as  within  Spanish  jurisdiction.  And,  finally, 
not  to  make  the  enumeration  tedious,  the  act  of  Congress  applies  only  to 
offenses  committed  after  the  enaetment  of  the  law,  while  the  Spanish 
decree  declares  on  its  face  that  its  peniilties  shall  be  visited  retrospec- 
tively for  acts  done  before  its  promiilgution.  Nor  am  I  able  to  see  the 
coincidence  your  excellency  discovers  between  the  decree  of  embargo  and 
the  order  of  the  American  Secretary  of  War  dated  June  22, 1862,  directing 
the  commanders  of  the  armies  to  appropriate  within  the  theater  of  o{)era- 
tions  whatever  they  found  necessary  for  military  purposes.  This  necessity 
of  war  is  recognized  by  the  usage  of  nations,  and  when  the  property  of 
aliens  is  taken  under  such  circumstances  the  right  of  ideinnity  is  never 
denied.  At  the  beginning  of  the  American  war  the  parties  in  the  contest 
were  formally  recognized  by  Spain  as  belligerents,  and  in  the  order  your 
excellency  cites  the  United  States  Government  only  exercised  a  right 
belonging  to  a  belligerent.  When  the  contlict  in  Cuba,  which  began  two 
years  ago,  shall  acquire  the  same  character,  the  parties  to  it  may  appeal 
to  the  laws  and  precedents  of  war  to  justify  their  acts.'^  (For.  Bel.  1871, 
726-727). 
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As  to  tbe  cases  of  arrest  and  military  trial. 
Cams  of  Airest  Mr.  Sagasta  asserted  that  there  was  not  a  sin- 
gle case,  except  where  persons  were  appre- 
hended with  arms  in  their  hands  and  shot,  in  which  the  penalty 
had  not  been  commuted  and  the  accused  turned  over  to  his 
consul,  to  be  sent  out  of  the  country. 

In  conclusion,  Mr.  Sagasta  said  that,  in  order 
^^'^^^f^^  ®'  that  the  Si)anish  Government  might  do  justice 
to  the  claims  of  American  citizens,  it  would  be 
indispensable,  (1)  "that  they  should  prove  their  citizenship 
before  the  Spanish  authorities,"  and  "present  their  demands 
in  due  form  in  each  particular  case,''  and  (2)  that  they  should 
show  that  they  had  "appeared  before  some  tribunal,  or  that 
the  consul  had  made  the  proi)er  reclamation  in  their  name,  and 
that  the  Spanish  authorities  liad  failed  in  making  reparation." 

Replying  to  Mr.  Sagastii's  note.  General 
**^^L^«^*^*'*^  Sickles  argue<l  that  in  the  removal  of  the  em- 
bargees  in  certain  ciises  there  was  an  admis- 
sion of  a  right  to  indemnity;  that.  In  these  cases  at  least,  as 
well  as  in  those  in  which  persons  had  been  released  on  proof 
of  their  citizenship,  the  formalities  suggested  by  Mr.  Sagasta 
had  already  been  complied  with;  that  if,  as  Mr.  Sagasta  had 
observed,  property  was  embargoed  in  Cuba  not  pursuant  to 
any  law,  but  by  the  superior  political  authority  as  a  military 
expedient,  adopted  for  the  purpose  of  diminishing  the  resources 
of  a  seditious  combination,  it  was  difficult^to  see  on  what  ground 
or  with  what  hope  a  citizen  of  the  United  States  could  appeal 
to  the  courts.  The  case  seemed  to  be  one  requiring  the  action 
of  the  United  States  and  Spain.  He  therefore  stated  that  the 
conditions  of  arbitration  proposed  by  Spain  were  objectionable 
to  his  government,  which  could  address  no  other  autliority  than 
that  of  His  Highness  the  Prince  Kegent.  The  procedure  indi- 
cated by  Mr.  Sagasta  would,  said  General  Sickles,  require  the 
President  to  inform  the  claimants  that  they  could  not  be  heard 
through  their  government — a  conclusion  that  might  be  regarded 
as  a  rejection  of  the  amicable  means  on  which  the  President  had 
relied  for  the  arrangement  of  the  pending  differences.  In  con- 
elusion,  General  Sickles  said : 

"  I  have,  therefore,  to  submit  for  the  further  consideration 
of  your  excellency  the  proposition,  that  the  representative  of 
Spain  in  Washington  be  authorized  to  agree  with  the  Secre- 
tary of  State  of  the  United  States  upon  the  several  cases, 
together  with  the  papers  and  proofs  relating  to  them,  that 
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shall  be  submitted  to  the  arbitrators;  that  the  said  arbitra- 
tors, one  to  be  chosen  on  the  part  of  the  United  States  by  the 
Secretary  of  State,  and  the  other,  on  the  part  of  Spain,  by  the 
Spanish  minister  in  Washington,  shall  first  select  an  umpire, 
to  decide  questions  upon  which  they  may  differ,  and  thereupon 
proceed  to  determine  the  amount  of  indemnity  to  be  paid  to 
each  claimant;  and  that,  to  facilitate  the  disposition  of  the 
business,  the  arbitrators  be  named  on  the  part  of  the  two  gov- 
ernments without  delay."  ^ 

In  his  annual  message  to  Congress  of  De- 
Urgent  PiopoMis  for  cember  5, 1870,  the  President  stated  that  he 
^.  had  made  proposals  to  Spain  for  an  arbitra- 

tion, and  that  if  the  pending  negotiations 
should  unfortunately  and  unexpectedly  be  without  result  it 
would  then  become  his  duty  to  communicate  the  fact  to  Con- 
gress and  invite  its  action  on  the  subject  On  the  12th  of 
December  Mr.  Fish  transmitted  to  General  Sickles  full  poweis 
to  conclude  a  convention  for  a  mixed  commission,  and  in  so 
doing  mentioned  the  following  points  as  being  of  importance: 
(1)  That  the  convention  should  be  received  in  Washington 
not  later  than  the  1st  of  February,  in  order  that  it  might  be 
submitted  to  the  Senate  before  adjournment.  (2)  That  the 
commissioners  should  sit  at  Washington;  that  they  should 
have  fiill  power  to  make  rules  as  to  the  presentation  and  proof 
of 'claims,  and  that  they  should,  before  making  such  rules, 
agree  upon  an  umpire,  to  whom  all  questions  of  difference 
should  be  referred.  (3)  That  the  commissioners  should  not 
have  jurisdiction  of  claims  growing  out  of  contract.  (4)  That 
a  reasonable  time  should  be  allowed  for  the  presentation  of 
proofs.  (5)  That  claims,  as  well  as  the  proofs  in  su))port  of 
them,  should  be  presented  to  the  commission  only  through  the 
Government  of  the  United  States,  and  that  each  government 
might  employ  one  person  as  agent  or  counsel  to  represent  it 
before  the  commission.  (6)  That,  as  all  the  claims  were  against 
Spain,  that  government  should  be  responsible  for  the  expenses 
of  the  commission;  but  that  if  persistent  objection  should  be 
made  to  this  course  the  expenses  might  be  defrayed  by  a  per- 
centage to  be  deducted  from  the  amount  awarded.' 

The  chief  point  of  difficulty  in  the  negotia- 
tM^Tribmaii.  '  *^^^^^  related  to  the  recognition  which  Mr. 
Sagasta  sought  to  obtain  for  the  military  tri- 
bunals in  Cuba.    On  one  occasion  he  suggested  that  there 


1  General  Sickles  to  Mr.  Sagasta,  October  14,  1870,  For.  Sel.  1871,  726. 
•For.  Eel.  1871,  740. 
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sbonld  be  two  comniissionSy  one  to  pass  npon  legal  qaestions 
and  the  other  to  assess  damages  in  cases  in  which  the  Spanish 
aathorities  should  be  adjudged  to  be  in  fault.^  This  sugges- 
tion, while  it  was  not  considered  by  the  United  States  as  insu- 
I>erably  objectionable,  was  thought  to  involve  a  course  of  pro- 
cedure that  was  unnecessary,  expensive,  and  dilatory;^  and  it 
was  not  renewed.  But  Mr.  Sagasta  insisted  that  no  indem- 
nity should  be  allowed  either  where  the  injuries  complained  of 
resulted  from  the  judgment  of  a  civil  or  military  court  or  from 
other  judicial  proceedings  prosecuted  agreeably  to  Spanish 
law  and  procedure,  or  where  the  claim  of  American  citizenship 
had  been  disallowed  by  a  Spanish  civil  or  military  tribunal.' 
These  conditions  were  regarded  by  the  United  States  as  entirely 
inadmissible.^  General  Sickles,  while  assuring  Mr.  Sagasta 
that  the  United  States  did  not  exx>ect  the  Spanish  Gh>vernment 
to  submit  the  adjudications  of  its  courts  to  the  review  of  a 
<^ foreign  tribunal,"  maintained  that  the  jurisdiction  of  an  inter- 
national commission  rested  upon  a  different  principle.  He 
argued  that  it  was  the  daty  of  every  nation  to  see  that  justice 
was  done  to  its  citizens  by  foreign  nations;  that  if  the  foreign 
authorities  failed  to  do  justice  in  a  particular  case  it  was  com- 
petent for  the  government  of  the  party  aggrieved  to  demand 
indemnity  from  the  government  in  fault,  and  that  if  the  two 
governments  failed  to  agree  it  was  the  better  practice  of  mod- 
ern times,  instead  of  resorting  to  reprisals,  to  refer  the  ques- 
tions at  issue  to  an  international  tribunal  for  final  adjustment. 
He  also  objected  to  placing  the  a^udications  of  the  civil  and 
military  tribunals  on  the  same  footing,  saying  that  it  coald 
scarcely  be  exx>ected  that  the  decrees  of  courts-martial  and 
military  commissions  proceeding  summarily  would  be  accepted 
by  the  United  States  as  a  compliance  with  the  provisions  of 
the  seventh  article  of  the  treaty  of  1795. 

Mr.  Sagasta  replied  that  military  courts  had  always  held  a  rec- 
ognized place  in  Spanish  jurisprudence,  and  that,  when  acting 
within  legal  limitations,  their  jurisdiction  should  be  recognized 
as  valid.  He  admitted,  however,  that  he  would  not  claim  for 
the  acts  of  a  military  court,  proceeding  summarily  and  with- 
out regard  to  judicial  forms,  the  same  respect  as  was  accorded 
to  those  of  the  regular  tribunals;  and  he  said  that  the  judg- 
ments of  the  tiibunals  in  Cuba,  confiscating  the  property  of 

» For.  Rel.  1871,  735,  741.  »Id.  748. 
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citizens  of  the  United  States  who  were  not  at  the  time  within 
the  jurisdiction,  were  not  considered  in  Spanish  law  as  final, 
and  would  not  be  deemed  to  exclude  the  matter  involved  from 
the  action  of  the  commission. 

These  views  were  expressed  by  Mr.  Sagasta 
ciiAag6  in        pan-  ^  ^  conference  with  General  Sickles  on  De- 
idi  Ctovemment. 

cember  23.^    On  the  28th  Marshal  Prim,  while 

driving  in  his  carriage  from  the  palace  of  the  Gortes,  was 
fired  upon  and  dangerously  wounded  by  a  party  of  armed 
men  who  had  placed  themselves  near  the  palace  of  the  min- 
ister of  war,  where  Prim  resided.*  He  died  on  the  30th  of 
December.'  On  the  2d  of  January  1871  the  Duke  of  Aosta 
reached  Madrid  and  took  the  oaths  of  office  as  Amadeo  II.  On 
the  5th  of  January  the  formation  of  a  new  cabinet  was  an- 
nounced, in  which  Senor  Don  Gristino  Martos  succeeded  Mr. 
Sagasta  as  minister  of  state,  General  Serrano  succeeding 
Marshal  Prim  as  president  of  the  council,  and  Mr.  Sagasta 
becoming  minister  of  the  home  department.* 

The  negotiations  now  proceeded  rapidly  to 

nfLonof  an    ^  conclusion.    In  an  interview  with  General 
Agreement 

Sickles  on  the  25th  of  January  Mr.  Martos 

suggested  that  inasmuch  as  a  formal  treaty  or  convention 
would  have  to  be  laid  before  the  Spanish  as  well  as  the  Ameri- 
can Senate,  an  arrangement  might  sooner  be  completed  by 
following  the  plan  adopted  in  the  case  of  the  Colonel  Lloyd 
Aspinwall,  As  to  the  jurisdiction  of  the  arbitrators  he  ex- 
pressed certain  views,  which  on  the  30th  of  January  he 
embodied  in  a  formal  note.  In  this  note  Mr.  Martos  said  that 
the  puri>ose  of  the  Spanish  Government  "  was  solely  to  save 
the  independence  of  the  judicial  power  in  all  matters  relating 
to  the  essential  features  of  its  judgments  and  the  ordinary 
formalities  of  legal  proceedings,"  but  that  if  it  appeared  that 
the  latter  had  not  been  observed,  and  especially  that  *^  the 
guarantees  and  stipulations  in  favor  of  the  two  contracting 
parties  in  the  treaty  of  1795  '*  had  been  infringed,  the  decisions 
of  the  tribunals  were  "  undoubtedly  subject  to  arbitration," 
and  would  "have  to  be  adjudged  by  the  commission."  "So 
that,"  said  Mr.  Martos,  "  if  by  chance  any  American  citizen 


I  General  Sickles  to  Mr.  Fish;  December  23, 1870,  For.  Bel.  1871, 74^-749. 
«For.  Bel.  1871,750. 
»Id.  751. 
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shonld  present  a  reclamation  against  the  sentence  or  decision 
pronounced  by  a  tribunal  or  military  commission  of  the  Island 
of  Cuba  arising  from  the  insorrection,  and  if  it  shall  appear 
that  in  his  case  any  of  the  ordinary  proceedings  were  not 
observed  in  the  jndgment,  or  that  the  guarantees  enumerated 
in  the  seventh  article  or  in  any  other  of  the  treaty  were  in- 
fringed, the  arbitrators  shall  have  power  to  invalidate  such 
decision  and  to  award,  in  consequence,  the  indemnity  that 
may  be  equitably  due."  As  to  the  effect  of  the  decisions  of 
the  tribunals  in  Cuba  on  the  question  of  citizenship,  he  declared 
that  all  the  Gk>vemment  of  Spain  required  was  that  American 
citizens  against  whom  proceedings  had  been  instituted  or 
decisions  pronounced  by  the  authorities  should  at  the  time 
have  alleged  ^Hheir  quality  as  foreigners"  against  the  enforce- 
ment of  such  proceedings  or  decisions,  and  that  those  who, 
after  having  had  the  necessary  opportunity,  had  omitted  to 
comply  with  that  requirement,  should  have  no  standing  before 
the  commission.^ 

With  the  communication  of  this  note  the  essential  differ- 
ences between  the  two  governments  disappeared,  and  on  Feb- 
ruary 12, 1871,  an  agreement  was  formally  and  finally  concluded 
by  executive  authority  for  a  mixed  commission  to  sit  in  Wash- 
ington, and  to  consist  of  two  commissioners,  one  to  be  appointed 
by  the  Secretary  of  State  of  the  United  States  and  the  other 
by  the  minister  of  Spain  in  Washington,  and  an  umpire  to  be 
chosen  by  the  commissioners. 

In  the  digest  of  the  decisions  rendered  by 
a  flrtum  *^®  commission  that  was  organized  under  this 
agreement  it  will  be  found  that  in  the  course 
of  its  proceedings  the  power  of  the  commission  to  inquire  into 
the  validity  of  the  naturalization  of  various  claimants  of  Span- 
ish origin  who  appeared  before  it  as  naturalized  American 
citizens  became  a  subject  of  serious  controversy.  It  is  there- 
fore a  matter  of  interest,  as  bearing  upon  the  views  of  the  con- 
tracting parties,  to  examine  the  prior  corresx)ondence  touching 
the  stipulations  that  related  to  the  determination  of  the  ques- 
tion of  citizenship. 

Mr.  Sagasta,  in  his  note  of  the  12th  of  September,  written 
in  answer  to  General  Sickles^s  first  presentation  of  the  claims, 
declared  that  the  good  faith  of  the  United  States  had  been 
imposed  upon.    He  said  that  many  of  the  persons  whose 

» For.  Eel.  1871, 761, 76&-768. 
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claims  had  been  laid  before  Mm  had  ^^neyer  possessed  a  right 
to  foreign  nationality;"  that  a  large  proportion  of  the  natives 
of  Cuba  who  had  given  their  allegiance  to  the  United  States 
had  ^'done  so  with  the  studied  intention  of  making  use  of  it 
at  some  fatore  day  as  a  shield  for  their  criminal  designs," 
and  that  numerous  instances  might  be  cited  of  individuals 
who  had  ^4ived  in  the  Island  of  Cuba  as  Spanish  citizens  and 
did  not  remember  their  American  citizenship  until  affairs 
went  against  them."  And  in  order  that  Spain  might  be  pro- 
tected against  improper  claims  he  proposed  to  require  that  the 
claimants  ^'should  prove  their  citizenship  before  the  Spanish 
authorities." ' 

General  Sickles,  in  his  reply  of  the  14th  of  October,  rejected 
this  condition,  but  he  said  that  the  Government  of  the  United 
States  would  not  be  disposed  to  extend  its  protection  to  x>er- 
sons  who  had  not  the  right  to  invoke  it.  It  was,  he  declared, 
to  be  presumed,  until  the  presumption  was  '<  overcome  by 
proof,"  that  aliens  who  had  ^<  deliberately  renounced,  after 
an  uninterrupted  residence  of  five  or  more  years  within  the 
territory  of  the  Union,  all  allegiance  to  any  other  govern- 
ment," and  had  '^hereupon  become  citizens  of  the  United 
States,"  were  "sincere  in  their  solemnly  avowed  purpose;" 
and  if  it  should  be  made  to  appear  that  any  claimant  in  whose 
behalf  the  United  States  had  intervened  was  not  a  citizen 
thereof,  or  "having  been  naturalized  in  conformity  with  its 
laws"  had  by  Ms  own  act  forfeited  or  relinquished  his  acquired 
nationality,  Ms  case  would  be  dismissed  by  the  American 
government.* 

In  an  instruction  to  General  Sickles  of  the  18th  of  Novem- 
ber Mr.  Fish,  referring  to  this  corresi)ondence,  observed  that 
Mr.  Sagasta  might  have  misapprehended  one  point  in  the  offer 
of  the  United  States.  It  was,  said  Mr.  Fish,  contemplated 
that  every  claimant  would  be  required  "to  make  good  before 
the  commission  his  injury  and  his  right  to  indemnity;"  natur- 
alized citizens  of  the  United  States  would,  if  Spain  insisted 
on  it,  "be  required  to  show  when  and  where  they  were  natural- 
ized;" it  would  "be  open  to  Spain  to  traverse  this  fact,  or  to 
show  that  from  any  of  the  causes  named"  in  his  "circular  of 
October  14, 1869,"  which  related  to  the  forfeiture  of  adopted 
citizenship  by  various  acts  inconsistent  with  its  retention,  the 
applicant  had  "forfeited  his  acquired  rights,"  and  it  would  be 

1  For.  Eel.  1871, 708.  « Id.  720. 

Digitized  by  VjOOQ  IC 


SPANISH  CLAIMS   COMMISSION.  1043 

"for  the  commission  to  decide"  whether  ^^each  applicant  had 
e8tabli3hed  his  claim."  I 

The  substance  of  this  instruction  was  communicated  by 
General  Sickles  to  the  Spanish  G-ovemment.' 

In  a  note  of  the  30th  of  January  1871,  Mr.  Martos,  Mr. 
Sagasta's  successor  as  minister  of  state,  submitted  to  General 
Sickles  six  bases  for  a  convention,  of  which  the  second,  relat- 
ing to  naturalized  citizens,  was  as  follows: 

'^  Second.  The  commission  of  arbitration  shall  also  take 
cognizance  of  the  reclamations  of  those  Spaniards  naturalized 
as  American  citizens  who,  having  asserted  their  acquired 
nationality  before  the  tribunals  or  military  commissions,  have 
had  their  allegations  disallowed.  In  these  cases  the  commis- 
sion of  arbitration  shall  have  full  powers  to  decide  whether  the 
claimants  possess  the  qualificatious  of  American  citizens  or 
not.  The  commission  having  recognized  the  quality  of  Ameri- 
can citizenship  in  the  claimants,  they  will  possess  all  the  rights 
,to  which  the  first  paragraph  (the  first  basis)  refers."^ 

All  the  bases  proposed  by  Mr.  Martos  were  communicated 
by  General  Sickles  to  Mr.  Fish  by  telegraph  on  the  day  on 
which  they  were  submitted.^ 

As  to  the  second  basis,  the  only  suggestion  Mr.  Fish  made 
was  that  it  seemed  to  exclude  naturalized  citizens  who  had  not 
**  asserted  their  nationality  before  Spanish  tribunals."*  It  is 
obvious  that  this  suggestion  related  to  the  first  clause,  which 
purx>orted  to  invest  the  arbitrators  with  jurisdiction  of  the 
claims  of  naturalized  citizens  only  where  such  citizens  had 
"asserted  their  acquired  nationality  before  the  tribunals  or 
military  commissions,"  and  not  to  the  second  clause,  conferring 
on  the  arbitrators  ^^ftill  powers"  to  decide  whether  the  claim- 
ants x>ossessed  ^'  the  quality  of  American  citizenship,"  or  to 
the  last  clause,  referring  to  the  rights  of  the  claimants  when 
the  arbitrators  had  '^  recognized  "  that  quality  in  them.  On  the 
7th  of  February  General  Sickles  communicated  to  Mr.  Martos 
a  draft  of  articles  of  agreement,  in  which  it  was  proposed 
that  the  arbitrators  should  have  jurisdiction  <<of  all  claims 
presented  to  them  by  the  Government  of  the  United  States 


» For.  ReL  730. 

<  General  Sioklee  to  the  Minister  of  State,  January  S,  1871:  For.  Bel. 
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for  injoriea  done  to  citizens  of  the  United  States  by  the 
aathorities  of  Spain  in  Gaba  since  the  1st  day  of  October 
1868;''  and,  in  regard  to  the  determination  of  the  question  of 
citizenship,  there  was  the  following  provision: 

"  No  judgment  of  a  Spanish  tribunal  disallowing  the  aflftr- 
mation  of  a  party  that  he  is  a  citizen  of  the  United  States 
shall  prevent  the  arbitrators  from  hearing  a  reclamation  pre- 
sented in  behalf  of  said  party  by  the  United  States  Govern- 
ment; nevertheless,  in  any  case  heard  by  the  arbitrators,  the 
Spanish  Government  may  traverse  the  allegation  of  American 
citizenship,  and  thereupon  competent  and  sufficient  proof 
thereof  will  be  required."  ^ 

In  a  subsequent  conference  Mr.  Martos  informed  General 
Sickles  that  he  had  found  his  draft  '<  entirely  satisfactory  in 
all  essential  particulars,"  but  that  he  had  ^^noted  a  few  slight 
amendments,"  to  which  he  had  no  doubt  General  Sickles  would 
assent.^  One  of  these  amendments  was  the  insertion,  after 
the  sentence  above  quoted,  of  the  words :  ^<  The  commission 
having  recognized  the  quality  of  American  citizens  in  the 
claimants,  they  will  aoquire  the  rights  accorded  to  them  by 
the  present  stipulations  as  such  citizens."^ 

All  Mr.  Martos's  amendments  were  accepted,^  and  on  the 
11th  of  February  General  Sickles  communicated  to  him  the 
final  text  of  the  agreement,*  which  was  formally  concurred  in 
by  Mr.  Martos  on  the  following  day.^  The  stipulation,  as  thus 
finally  established  and  as  it  stood  in  the  agreement,  was  as 
follows: 

<<  No  judgment  of  a  Spanish  tribunal  disallowing  the  affirma- 
tion of  a  party  that  he  is  a  citizen  of  the  United  States  shall 
prevent  the  arbitrators  from  hearing  a  reclamation  presented 
in  behalf  of  said  party  by  the  United  States  Government. 
Nevertheless,  in  any  case  heard  by  the  arbitrators,  the  Spanish 
Government  may  traverse  the  allegation  of  American  citizen- 
ship, and  thereupon  competent  and  sufficient  proof  thereof 
will  be  required.  The  commission  having  recognized  the 
quality  of  American  citizens  in  the  claimants,  they  will  ac- 
quire the  rights  accorded  them  by  the  present  stipulations  as 
such  citizens.'^ 

It  thus  appears  that  in  the  development  of  these  stipulations 
no  proposition  was  maiie  for  the  limitation  or  abridgment  of 
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the  power  of  the  arbitrators  to  require  '^  competent  and  saffi- 
cient  proof,"  not  merely,  as  Mr.  Fish  in  his  instruction  of 
l^ovember  18  suggested,  of  the  ^'fact"  of  naturalization,  but, 
as  provided  in  the  final  agreement,  of  the  allegation  of  <^  Ameri- 
can citizenship,''  whether  such  citizenship  was  claimed  by  birth 
or  by  naturalization. 

From  the  preceding  review  it  will  have  been 
^^"^^l^^""  seen  that  the  agreement  of  February  12, 1871, 
is  to  be  considered,  historically,  as  an  incident 
of  the  Cuban  insurrection  of  1868.  That  character  is  yet  more 
clearly  indicated  by  the  fact  that  the  agreenment,  while  com- 
prehending all  claims  for  injuries  inflicted  since  the  1st  of 
October  in  that  year,  fixed  no  day  beyond  which  claims  might 
not  be  presented.  It  was  evidently  the  intention  of  the  con- 
tracting parties  to  establish  a  tribunal  which  should  afford  the 
means  of  settling  the  controversies  continually  arising.  On 
January  12,  1877,  Mr.  Gushing,  then  minister  of  the  United 
States  at  Madrid,  and  Mr.  Galderon  y  Oollantes,  Spanis)i  min- 
ister of  state,  signed  a  protocol  concerning  judicial  procedure 
in  the  United  States  and  in  Spain,  by  which  it  was  declared 
that  no  citizen  of  the  United  States  residing  in  the  Spanish 
dominions  *' charged  with  acts  of  sedition,  treason,  or  conspir- 
acy against  the  institutions,  the  public  security,  the  integrity 
of  the  territory,  or  against  the  supreme  government,  or  any 
other  crime  whatsoever,^'  should  be  "subject  to  trial  by  any 
exceptional  tribunal,  but  exclusively  by  the  ordinary  jurisdic- 
tion, except  in  the  case  of  being  captured  with  arms  in  hand ; " 
and  that  those  who  might  be  taken  with  arms  in  hand  should 
be  tried  by  an  ordinary  council  of  war,  under  the  provisions 
and  guaranties  of  the  law  of  April  17,  1821.'  On  the  7th  of 
June  1878  Mr.  Mantilla,  the  Spanish  minister  at  Washington, 
announced  that  the  insurgent  chiefs  in  Cuba  had  accepted 
terms  of  i>eace,  and  that  the  pacification  of  the  island  was  com- 
plete.* On  the  23d  of  February  1881  an  additional  article  to 
the  agreement  of  1871  was  concluded  at  Washington,  by  which 
it  was  provided  that  no  claims  should  be  presented  to  the  com- 
mission after  the  period  of  sixty  days  from  that  date  unless 
reasons  for  delay  should  be  established  to  the  satisfaction  of 
the  arbitrators,  who  might  in  that  case  extend  the  x)eriod  by 

>  Treaties  and  Conventions  of  the  United  States,  1776-1887,  1031. 
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not  more  than  thirty  days.  It  was  also  provided  that  the  com- 
mission should  determine  all  claims  within  a  year  from  May 
12, 1881,  unless  in  a  particular  case  justice  should  require  an 
extension.  In  consequence  of  the  death  of  the  arbitrator  as 
well  as  of  the  advocate  of  the  United  States,  it  became  neces- 
sary for  the  two  governments,  by  a  protocol  of  May  6, 1882,  to 
extend  the  existence  of  the  commission  till  the  1st  of  the  fol- 
lowing January,  though  it  wa^  agreed  that  decisions  rendered 
by  the  umpire  after  that  date  should  be  respected.  The  umpire 
found  it  necessary  to  avail  himself  of  this  stipulation.  A  final 
agreement  for  the  closing  up  of  the  business  of  the  commission 
was  signed  June  2, 1883. 

The  commission  was  organized  on  May  31, 
Orga^ca^^the  ^g^j^  ^y  William  T.  Otto  and  Seuor  Don  Luis, 
afterward  the  Marquis,  de  Potestad,  as.  arbi- 
trators, respectively,  for  the  United  States  and  Spain.*  Prior 
to  his  appointment  as  arbitrator  on  May  3, 1871,  Judge  Otto 
was  Assistant  Secretary  of  the  Interior.  His  commission  as 
arbitrator  was  signed  by  Mr.  Fish  as  Secretary  of  State.  The 
commission  of  Senor  de  Potestad,  who  was  at  that  time  secre- 
tary of  the  Spanish  legation,  bore  date  May  5,  1871,  and  was 
given  by  Mr.  Roberts,  the  Spanish  minister  at  Washington. 
Judge  Otto  held  the  post  of  arbitrator  for  the  United  States 
till  March  20,  1877,  when  he  relinquished  it  for  the  position  of 
reporter  of  the  Supreme  Court  of  the  United  States.  He  was 
succeeded  on  April  18,  1877,  by  Kenneth  Rayner,  of  North 
Carolina,  who  had  been  a  member  of  Congress  and  a  judge  of 
the  first  Alabama  Claims  Court.  Mr.  Rayner  resigned  on  the 
30th  of  June  1877,  to  accept  an  appointment  as  Solicitor  of  the 

'The  arbitrators  made  and  subscribed  the  declaration  reqaired  by  the 
convention,  as  follows: 

"We  the  undersigned  Arbitrators,  one  appointed  by  the  Secretary  of 
State  of  the  United  States,  and  one  by  the  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Spain  at  Washinjirton,  in  pursaance  of  an 
arrangement  of  arbitration  between  the  two  Governments  of  Febraary 
12th,  1871,  for  the  settlement  of  certain  claims  of  citizens  of  the  United 
States  against  Spain,  do  solemnly  declare  that  we  will  impartially  hear 
and  determine,  to  the  best  of  our  jnd^j^ent,  and  according  to  public  law 
and  the  Treaties  in  force  between  the  two  countries,  and  the  stipulations 
of  said  arrangement,  all  such  claims  ns  shall,  in  conformity  therewith,  be 
laid  before  ns  on  the  part  of  the  Government  of  the  United  States. 

"May  31, 1871.  Wiluam  T.  Otto, 

''Arbitrator  on  the  Part  of  ike  Untied  Staiee. 
"Luis  de  Potestad, 
'* Arbitrator  on  the  Pari  of  Spam," 
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Treasury,  and  was  sacceeded  by  Joseph  Segar,  of  Virginia, 
who  had  been  a  Unionist  member  of  Congress  from  that  State, 
as  well  as  an  nnsucoessfol  contestant  for  a  seat  in  the  United 
States  Senate.  Mr.  Segar  died  suddenly  on  the  30th  of  April 
1880,  and  his  place  was  filled  on  the  17th  of  the  following 
month  by  the  appointment  of  Joseph  J.  Stewart  Mr.  Stewart 
died  on  the  20th  of  Jannary  1882,  and  was  immediately  suc- 
ceeded by  Mr.  James  Lowndes,  of  the  District  of  Columbia 
bar,  who  appeared  and  subscribed  the  necessary  declaration  on 
February  4,  and  who  continued  in  the  discharge  of  the  fhnc- 
tious  of  arbitrator  for  the  United  States  till  the  commission 
was  dissolved. 

On  the  27th  of  May  1880  the  Marquis  de  Potestad,  owing 
to  ill  health,  resigned  his  i>ost.  He  was  succeeded  on  the  5tli 
of  the  following  month  by  Count  Jos6  Brunetti  y  Gayoso.  On 
the  29th  of  January  1881,  however,  the  latter  resigned,  and  on 
the  5th  of  February  the  Marquis  de  Potestad  again  appeared 
as  the  arbitrator  for  Spain.^ 

The  first  umpire  of  the  commission  was  Baron  Lederer, 
envoy  extraordinary  and  minister  plenipotentiary  of  Austria 
Hungary  at  Washington,  who  was  appointed  by  the  arbitra- 
tors at  their  first  meeting.  He  appeared  on  the  10th  of  June 
1871,  signified  his  acceptance  of  the  post,  and  subscribed  the 
necessary  declaration.'  His  recall  compelled  him  on  April  24, 
1874,  to  resign.  His  successor  was  M.  Bartholdi,  the  envoy 
extraordinary  and  minister  plenipotentiary  of  France,  who 


I  May  29, 1880,  SeHor  Don  Felipe  Mendez  de  Vigo,  Spanish  minister,  in  a 
note  to  Mr.  Evarts,  Secretary  of  State,  proposed  the  appointment  of 
Coont  Bmnetti  y  Gayoso  as  arbitrator  ad  interim,  daring  the  absence  of 
the  Marquis  de  Potestad  on  account  of  ill  health.  Mr.  Evarts,  replying 
on  June  7,  1880,  took  the  gronnd  that  the  agreement  of  1871  made  no  pro- 
Tision  for  temporary  appointments,  bnt  only  for  filling  a  complete  vacancy 
wheneTer  it  might  occar.  This  position  Mr.  Evarts  maintained  in  another 
note  of  Jnne  14, 1880.  Jnly  4, 1880,  Mr.  Mendez  de  Vigo  reported  that  his 
government  had  anthorized  him  to  appoint  Count  Bmnetti  permanently 
as  arbitrator  on  the  part  of  Spain.  January  25,  1881,  Mr.  Mendez  de  Vigo 
informed  Mr.  Evarts  that  the  King  of  Spain  had  appointed  Count  Bm- 
netti as  charge  d'affaires  to  Bolivia,  and  had  designated  the  Marquis  de 
Potestad  to  succeed  him  as  arbitrator.  Mr.  Evarts  acknowledged  the 
reception  of  this  note  January  27,  1881 ;  and  the  Marquis  de  Potestad 
resumed  the  post  of  arbitrator,  as  above  stated. 

*"I  the  undersigned  Umpire  appointed  by  the  Arbitrators  assembled  at 
Washington  in  pursuance  of  an  arran.i^ement  of  arbitration  between  the 
GoremmentH  of  the  United  States  of  America  and  Spain,  of  February 
12th,  1871,  for  the  settlement  of  certain  claims  of  citizens  of  the  United 
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held  the  post  of  umpire  from  July  11, 1874,  till  January  10, 
1877,  on  which  date,  having  then  ceased  to  hold  his  diplomatic 
office  at  Washington,  he  sent  to  the  arbitrators  from  Paris  his 
resignation  of  his  position  in  the  commission.  M.  Bartholdi 
was  succeeded  as  umpire  by  Baron  A.  Blanc,  envoy  extraordi- 
nary and  minister  plenipotentiary  of  Italy,  who,  after  retaining 
the  post  from  February  20, 1878,  till  April  27, 1880,  was  sue. 
ceeded  on  May  27, 1880,  by  Count  Carl  Lewenhaupt,  the  envoy 
extraordinary  and  minister  plenipotentiary  of  Sweden  and 
!N"orway. 

The  advocates  for  the  United  States  were  as  follows:  Caleb 
Cushing,  appointed  May  3, 1871,  resigned  November  22,  1871; 
Thomas  J.  Durant,  appointed  November  22, 1871,  died  Feb- 
ruary 3, 1882;  Charles  C.  Suydam,  appointed  February  7, 1882. 

The  advocates  for  Spain  were:  James  M.  Carlisle,  appointed 
May  5, 1871,  died  May  19, 1877 ;  John  D.  McPherson,  appointed 
February  8, 1878. 

The  secretaries  of  the  commission  were:  George  O.  Moore, 
May  31, 1871,  to  July  12, 1873,  when  he  resigned;  George  A. 
Matile,  July  15, 1873,  to  April  27, 1876,  when  he  also  resigned; 
Eustace  CoUett,  May  1, 1876.  Mr.  Collett  was  also  disbursing 
agent  of  the  commission.^ 

In  order  to  facilitate  the  business  of  the 
Taking  of  Testimony  c^ninaission,  the  advocate  for  the  United  States 
in  Cnba.  ' 

on  December  16, 1871,  suggested  the  formation 

of  a  subcommission  to  take  testimony  in  Cuba.  On  June  8, 1872, 
this  suggestion  was  approved  by  the  commission,  and  was  then 
duly  communicated  to  the  governments  of  the  United  States 
and  Spain.  The  subcommission  was  organized  at  Havana  on 
the  30th  of  January  1873,  as  follows:  Commissioner  for  the 
United  States,  Henry  C.  Hall,  consul-general  of  the  United 
States  at  Havana;  commissioner  for  Spain,  Don  Antonio 
Batanero,  who  resigned  December  31, 1881,  and  was  succeeded 
by  Don  Juan  Llasera  y  Garrido ;  secretary,  Don  Jos6  Amor. 

States  against  Spain  do  solemnly  declare  that  I  will  impartially  hear  and 
determine,  to  the  best  of  my  judgment,  and  according  to  pnblic  law  and 
the  Treaties  in  force  between  the  two  conntries  and  the  stipulations  of 
said  arrangement,  all  snch  matters  as  shall,  in  conformity  therewith,  be 
laid  before  me  for  determination  by  the  said  Arbitrators  on  behalf  of  the 
respective  Governments. 

(Signed)  **  Ledrrer." 

See  Mr.  Fish  to  Mr.  Jay,  MS.  Instniotions  to  Austria,  II.  22,  as  to  Baron 
Lederer's  acceptance  of  the  post  of  umpire. 

>  Mr.  Fish,  8ec.  of  State,  to  Messrs.  Otto  and  Potestad,  May  13^  1876,  MS. 
Dom.  Let.  CXIII.  386. 
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On  the  10th  of  November  1874  the  Department  of  State  of 
the  United  States  notified  the  commisBion  that  Eamon  O. 
Williams  had  been  appointed  an  acting  member  of  the  sab- 
commission  daring  the  temporary  absence  of  Mr.  Hall. 

Farther  information  in  relation  to  this  snbcommission  and 
its  proceedings  will  be  found  in  the  collection  of  rules  govern- 
ing procedure  under  the  agreement  of  February  12, 1871. 

•    It  has  heretofore  been  stated  that  the  arbi- 

A^joimiiiiMit  trators  first  met  on  the  3l8t  of  May  1871;  and 
after  effecting  an  organization  they  directed 
the  secretary  to  inform  the  Secretary  of  State  of  the  United 
States  and  the  Spanish  minister  that  they  were  ready  to  receive 
any  communication  from  the  respective  governments.  They 
adjourned  December  27,  1882,  Hne  die.^  The  last  awards  of 
the  umpire  were  filed  on  February  22, 1883. 

Out  of  forty-two  i>ersons  whose  claims  were 

**^cL!r^"  presented  by  Mr.  Fish  in  his  note  to  Mr. 
Boberts  of  June  9, 1870,  the  names  of  eleven 
do  not  apx)ear  in  the  proceedings  of  the  commission.  Out  of 
the  remaining  thirty-one  who  appeared  before  it,  personally  or 
by  representatives,  the  claims  of  Keven — Emilio  F.  Oabada, 
Kafael  Estrado,  Gregorio  Oonzales,  Manuel  Ponce  de  Leon, 
Martin  Mueses,  Aagustin  Santa  Bosa,  and  Emilio  de  Silva — 
were  dismissed  by  the  arbitrators  without  assignment  of 
reasons.  Another  claim — that  of  Danford,  Knowlton  &  Co. — 
was  dismissed  on  the  ground  that  a  denial  of  justice  was  not 
shown.  Two  claims — those  of  A.  T.  Simons  and  Moses  Taylor 
&  Co. — were  dismissed  for  noncompliance  with  the  rales.  Two 
other  claims — ^those  of  M.  C.  Speakman  and  Albert  Wyeth — 
were  dismissed  by  the  umpire  on  the  ground  that  the  claimants 
were  engaged  in  a  hostile  expedition.  One  claim — that  of  Jos^ 
Govin  y  Pinto — was  dismissed  by  the  arbitrators  because  no 
damage  was  shown;  but  the  good  faith  of  the  claimant's 
naturalization  was  attacked.  The  arbitrator  for  the  United 
States  said  that  the  evidence  raised  a  suspicion  of  fraud,  but 
did  not  establish  it;  the  arbitrator  for  Spain  held  that  fraud 
was  established.  The  evidence  showed  that  the  claimant 
declared  his  intention  on  August  2,  1852,  and  that  he  was 
naturalized  August  12, 1867;  it  was  not  shown  that  he  resided 
in  the  United  States  before  his  naturalization,  though  in  the 

>  8.  Ex.  Doo.  86,  46  Cong.  2  sess.,  gives  a  detailed  report  of  the  ses- 
sions and  work  of  the  commission  from  May  31,  1871,  to  January  24,  1880. 
In  1871  there  were  5  sessions;  1872,  15;  1873,23;  1874,23;  1875,  34;  1876 
10;  1877,  3;  1878,  6;  1879,  21;  in  January,  1880,  np  to  January  24,  3. 
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summer  he  was  accustomed  to  visit  Saratoga.  He  lived  in 
Cuba,  where  his  property  was.  Three  cases — ^those  of  Jos^  G. 
Angarica,  Ramon  F.  Griado  y  Gomez,  and  Jos^  Maria  Ortega — 
were  dismissed  on  the  ground  of  illegal  or  fraudulent  natural- 
ization. In  fifteen  cases — those  of  Joaquin  Garcia  Angarica, 
Jos6  Vicente  Brito,  Teodoro  Gabias,  Ynocencio  Casanova,  J.  M. 
Delgado,  James  M.  Edwards,  Henry  Fritot,  Charles  Jemot, 
John  A.  Machado,  Cristobal  Madan,  Fausto  Mora,  Juan  F. 
Portuondo,  John  E.  Powers,  Bamon  Bivas  y  Lamar,  and 
John  C.  Bosas — awards  were  made  in  favor  of  the  claimants. 
But  in  three  of  the  cases  the  following  facts  may  be  noted:  In 
the  case  of  J.  M.  Delgado  the  naturalization  was  contested, 
but  was  admitted  by  tbe  umpire;  the  evidence  tended  to  show 
that  Delgado  was  absent  from  the  United  States  most  of  the 
time  from  1861  to  1866,  the  five  years  preceding  his  naturaliza- 
tion. In  the  case  of  Cristobal  Madan  the  umpire,  .Count 
Lewenhaupt,  admitted  the  claimant  to  appear  as  an  American 
citizen,  but  it  appeared  that  he  was  naturalized  under  the  law 
relating  to  minors,  without  having  resided  in  the  United  States 
the  three  years  preceding  his  majority.  Ramon  Bivas  y  Lamar 
was  charged  with  contributing  money  to  aid  the  insurgents. 
There  were  various  entries  of  money  under  his  name  in  the 
books  of  the  Cuban  Junta  in  New  York,  but  the  umpire  held 
that  this  was  not  enoagh  to  prove  that  the  money  was  con- 
tributed by  the  claimant,  though,  if  it  were,  it  would  be  fatal 
to  his  claim. 

The  final  report  of  Mr.  Collett,  the  secre- 
^S^s  w^"  ^^^  ^^  ^^^  commission,  of  March  31,  1883, 
gives  the  following  summaiy  of  its  work: 


Dat4M. 


Frbruary  12. 1871,  to  .1  iiue  30. 1872 

J  uiie  :iO,  1872.  to  J  une  30,  1873 

June  30,  1873.  to  June  30,  1874 

June  30,  1874,  to  June  30,  1875 

June  30,  1875.  to  J  une  30,  1870 

June  30,  187A,  to  June  30,  1877 

June  30,  1877.  to  June  30,  1878 

June  30,  1878,  to  June  30,  1879 

June  30,  1879.  to  June  30,  1880 

J  une  30,  1880,  to  June  :h).  1881 

June  30,  1881,  to  J  une  30.  1882 

June  30,  1882,  to  June  30,  1883 


Total. 


Number  of 
claims. 


06 


10 

81 

1 

3 

3 

2 

2 

8 

7 


r 


140  , 


43 

1 
9 
5 
9 
2 

S' 

14 


AmountH  (exclusive  of 
intereat). 


Claimed. 


Awarded. 


105     35 


140 


$1,»47,788.03  I 
772,  932. 50 

3. 216. 832. 39 
476^  348. 89  I 

1, 147,  092.  98 
154. 719. 47 
416.  258. 24 

1. 6!9,  257. 00 

8, 038, 910. 10 
12, 823, 442. 82 


$6,200.00 

117,6;<S.OO 

766,180.00 

5,585.60 

600.00 

60,000.00 

16.100.00 

155,600.33 

84,ooaoo 

142.660.62 


30.318.58L32 


1.203,460.66 
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The  whole  number  of  cases,  as  appears  from  the  docket  of 
the  commission,  was  140,  of  which  35,  or  .25  per  cent,  were 
allowed,  and  105,  or  .75  per  cent,  were  dismissed.  Bat,  of 
these  140  cases,  3  (Nof^.  51,  60,  122)  were  withdrawn  by  the 
advocate  of  the  United  States,  and  7  (Nos.  3, 12, 33, 53, 70, 07, 
100),  after  a  first  dismissal,  were  refiled  under  new  numbers 
(Nos.  129, 125, 130, 115, 126, 131, 139),  leaving  thus  130  original 
cases,  35  of  which,  or  .27  x>er  cent,  were  allowed,  and  95,  or  .73 
per  cent,  were  dismissed. 

Of  the  35  cases  allowed,  11,  or  .31  x>er  cent  (.085  x>er  cent  of 
the  total),  were  allowed  by  the  commission,  and  24,  or  .69  per 
cent  (.185  i>er  cent  of  the  total),  by  the  umpires,  as  follows: 

Baron  Lederer 1  or  .03 

M.Bartholdi 5  or  .14 

Baron  Blanc 2  or  .06 

Connt  Lewenhaupt 16  or  .46 

Of  the  95  cases  dismissed,  67,  or  .70  per  cent  (.515  per  cent 
of  the  total),  were  dismissed  by  the  commission,  and  28 j  or  .30 
per  cent  (.215  per  cent  of  the  total),  by  the  umpires,  as  follows : 

Baron  Lederer 2  or  .02 

M.Bartholdi 11  or  .12 

Baron  Blanc 5  or  .06 

Connt  Lewenhanpt 10  or  .11 

Of  the  67  cases  dismissed  by  the  commission,  37  were  dis- 
missed for  ^^noncompliance  with  the  rules  of  the  commission;^ 
that  is  to  say,  on  account  of  being  entirely  abandoned  by  the 
claimants  from  the  first,  and  no  effort  made  to  prosecute  them 
from  the  time  they  were  filed.  The  remaining  30  cases  were 
dismissed  on  various  grounds  after  being  completed  and  sub- 
mitted to  the  commission. 

Of  the  whole  amount  claimed  ($30,313,581.32,  exclusive  of  . 
interest),  the  sam  of  $1,293,450.55,  or  .0426  per  cent,  was 
allowed;  $38,785.60,  or  .03  per  cent,  being  allowed  by  the  com- 
missioners, and  $1,254,664.95,  or  .97  per  cent,  by  the  umpire, 
as  follows: 

Baron  Lederer $1,200. 00  or  .001 

M.  Bartholdi 865,315.00or  .669 

Baron  Blanc 73, 600. 00  or  .057 

Count  Lewenhanpt 314, 549. 95  or  .243 

1, 254, 664. 95  or    .970 
BythecommissioneiB 38,785.60or   .030 

Total 1,293, 450. 55  or  1.000 
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All  analysis  of  a  full  tabular  statement,  given  In  Mr.  Col- 
lett's  report,  of  the  dispositiou  of  each  of  the  140  cases  that 
were  filed,  shows  that  the  105  that  were  dismissed  were  rejected 
on  the  following  grounds: 

Want  of  prosecution  under  the  rules,  40;  want  of  jurisdic- 
tion, 14;  no  title  to  recover,  13;  identity  with  another  claim,  7; 
forfeiture  of  citizenship,  6;  citizenship  denied,  4;  no  proof  of 
injury,  4;  want  of  evidence,  3;  no  proof  of  damage,  3;  with- 
drawn, 3 ;  not  a  citizen  at  time  of  iujury ,  3 ;  no  denial  of  justice, 
1;  citizenship  not  proved,  1;  contract  claim,  1;  claim  diplo- 
matically settled,  1;  noncompliance  with  order  of  commission,  1. 
Immediately  after    the  conclusion  of  the 
EzpenMi.        agreement  of  February  12, 1871,  Congress  pro- 
vided for  its  execution  by  appropriating  $15,000 
for  the  payment  of  the  share  of  the  United  States  in  the 
expenses  of  the  commission.^     Appropriations  were  thereafter 
regularly  made  for  that  purpose.'    The  whole  sum  contributed 
by  the  United  States  for  expenses  was  $126,324.59.^ 

The  agreement  stated  that  the  expenses  of  the  arbitration 
would  be  defrayed  by  a  percentage  to  be  added  to  the  amount 
awarded ;  that  the  compensation  of  the  arbitrators  and  umpire 
should  not  exceed  $3,000  each,  and  that  the  same  allowance 
should  be  made  to  the  advocate  of  each  government.  These 
stipulations  were  not  adhered  to.  The  allowances  actually 
made  were  sometimes  more  and  sometimes  less  than  those 
stated,  according  to  the  necessities  of  the  case. 

Spain  began  to  pay  the  awards  in  1877,^  and 
Payment  of  Awaids.  when  the  money  was  distributed  to  the  claim- 
ants 5  per  cent  was  provisionally  reserved  by 
the  Department  of  State  till  the  commission  should  take  the 
final  step  of  adding  a  percentage  to  the  amount  of  the  awards 
in  order  to  meet  the  expenses  of  the  arbitration.    The  sums 

1  Act  of  March  3, 1871, 16  Stats,  at  L.  495. 

«Acte  of  February  22, 1873, 17  Stats,  at  L.  474 ;  February  18, 1875, 18  Id.  327 ; 
February  26,  1877,  19  Id.  238;  June  4,  1878, 20  Id.  98;  January  27, 1879,  Id. 
274;  May  14,  1880,  and  February  24,  1881,  21  Id.  140,  345;  July  1,  1882,  22 
Id.  134. 

3  See  Mr.  Frelinghuysen  to  Mr.  Reed,  December  15, 1882;  same  to  Mr. 
Foster,  June  22,  1883;  MS.  Inst,  to  Spain.  The  Coo^essioDal  printer 
printed  numerous  documents  for  the  commission,  the  cost  of  which  print- 
ing was  borne  equally  by  the  United  States  and  Spain.  (Bir.  Fish  to  Mr. 
Durant,  January  21, 1873,  MS  Dom.  Let.  vol.  97,  p.  369.) 

*  For.  BeL  1877, 497-603, 521-525, 777. 
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80  reserved  were  invested  in  United  States  bonds  and  were 
eventually  paid  to  the  claimants  without  interest.  The  claim- 
ant in  one  case  demanded  interest,  and  sought  by  mandamus 
to  compel  the  Secretary  of  State  to  pay  it.  The  writ  was 
refiised  on  the  ground  that  the  sum  withheld  by  the  Secretary 
of  State  must  be  considered  as  withheld  by  the  United  States, 
and  that  the  government  was  not  liable  for  interest.^ 

By  an  agreement  of  June  2, 1883,  concluded 
Cteeinding  Detaiii.  by  the  Acting  Secretary  of  State  and  the 
Spanish  minister,  provision  was  made  for  the 
winding  ap  of  the  business  of  the  commission  ard  the  dispo- 
sition of  its  records.^  In  accordance  with  this  agreement,  the 
sum  of  $9,000  was  appropriated  by  Congress  for  the  purpose 
of  uniting  with  Spain  in  the  presentation  of  testimonials  to 
the  three  umpires  who  successively  served  with  the  commis- 
sion.^ 


1 U.  S.  ex  rel  Angarica  v.  Bayard,  Secretary  of  State,  127  U.  S.  251,  S  Sup. 
Coart  Reporter,  1156. 

^23  Stats,  at  L.  732. 

'Act  of  .July  7, 1884, 23  Stats.  atL.  236.  This  appropriation  was  based  upon 
the  expenditure  of  $6,000  for  each  testimonial,  Spain  cootribating  half 
that  amoant  in  each  case.  The  agreement  was  duly  carried  into  effect. 
(Mr.  Bayard,  Secretary  of  State,  to  Mr.  Carry,  minister  to  Spain,  June  26, 
1886,  MS8.  Dept.  of  State.) 
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CHAPTER  XXII. 


Seimreof  the 


CASE  OF  THE  "MASONIC^ 

Ou  May  16, 1878,  the  American  bark  Masonic^ 
Nichols,  master,  sailed  from  Few  York  for 
^N'agasaki,  Japan,  with  a  cargo  of  16,500  cases 
of  petroleum.  On  the  5th  of  the  following  November  she  put 
into  Manila,  in  the  Philippine  Islands,  in  distress;  but  on  the 
12th  of  December,  her  sails  and  rigging  having  been  repaired, 
she  sailed  for  her  destination.  She  again  encountered  heavy 
seas  and  was  obliged  to  put  back  to  Manila,  where  she  arrived 
January  12, 1879;  and  as  she  was  too  badly  damaged  to  con- 
tinue on  her  voyage,  permission  was  obtained  from  the  customs 
authorities  to  transfer  her  cargo  to  the  British  schooner  Mt»  Leb- 
anauj  for  Nagasaki.  The  transfer  was  made  while  the  vessels 
were  anchored  at  a  considerable  distance  from  the  shore  and 
in  rough  water.  The  local  officials  who  were  put  on  board  to 
supervise  the  transfer  claimed  that  the  cargo  turned  out  to  be 
22  cases  short  of  the  16,500  packages  specified  in  the  manifest, 
and  for  this  deficiency  a  fine  of  $100  a  case,  amounting  to 
$2,200,  was  imposed  on  the  captain  and  denounced  against  the 
vessel.  Having  no  funds,  and  deeming  the  fine  to  be  wrongful, 
the  captain  made  a  protest  to  the  chief  officer  of  the  customs. 
He  was  informed,  in  reply,  that  his  protest  could  not  be  received 
till  his  fine  was  paid.  The  vessel  was  then  seized  and  held  in 
custody  by  five  customs  officers,  though  the  American  flag  was 
kept  flying  at  her  mizzenmast.  In  course  of  time  orders  were 
received  from  her  owners  in  New  York  to  sell  her,  and  the 
United  States  vice-consul  informed  the  customs  authorities 
that  the  bark  would  be  sold  at  auction,  at  the  same  time  hand- 
ing them  an  inventory  of  everything  on  board.  At  first  the 
customs  authorities  claimed  a  prior  right  to  sell  the  vessel,  but 
they  subsequently  informed  the  vice-consul  that  they  would 
permit  him  to  make  the  sale,  holding  him  responsible  for  the 
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proceeds.  The  vice-consul  declined  to  assume  any  responsi- 
bility to  the  Manila  officials,  and  on  February  24  postponed  the 
sale  indefinitely,  at  the  same  time  protesting  to  the  governor- 
general  against  the  whole  proceeding.  The  authorities  then 
sold  the  vessel  themselves.  On  the  unloading  of  the  Mt 
Lebanon  at  Nagasaki  it  was  found  that  the  Manila  authorities 
had  in  reality  made  a  mistake,  and  that  there  was  no  shortage 
in  the  number  of  cases. 

When  the  Department  of  State  was  informed 
Diplomatio  Protests,  of  these  facts,  it  laid  them  before  the  Spanish 

minister  at  Washington  with  a  view  to  effect 
a  prompt  adjustment  of  the  case.  The  minister,  after  reading 
the  papers,  replied  that  the  certificate  made  at  Nagasaki  of  the 
unloading  of  the  Mt  Lebanon  merely  stated  that  there  had 
been  discharged  from  her  16,500  cases,  and  that  it  was  to  be 
supposed  that  the  cases  missing  at  Manila  had  been  added  after 
the  transshipment  of  the  Masonic's  cargo  at  that  port.  There 
was  no  evidence,  however,  that  the  Mt.  Lebanon  had  touched 
at  any  port  between  Manila  and  Nagasaki ;  and  under  the  cir- 
cumstances the  Department  of  State  instructed  the  minister  of 
the  United  States  at  Madrid  at  once  to  bring  the  case  to  the 
attention  of  the  Spanish  Government,  and  to  express  an  earn- 
est desire  for  its  early  consideration  and  settlement.^  Soon 
afterward  he  was  informed  that  the  United  States  consular 
officer  at  Manila  had  been  directed  to  protest  against  all  the 
proceedings;^  and  he  was  instructed  to  impress  upon  the  Span- 
ish Government  not  only  the  groundlessness  of  the  particular 
prosecution,  but  also  the  principle  "that  vesvsels  driven  by 
stress  of  weather  to  seek  refuge  in  Spanish  harbors  •  •  • 
should  be  exempted  from  the  operation  of  the  Spanish  customs 
law  except  in  so  far  as  it  is  strictly  necessary  for  the  preven- 
tion of  smuggling  and  the  enforcement  of  sanitary  regulations."*-' 
To  the  representations  of  the  United  States, 
^^^g°^d6noe"*^  the  Spanish  Government  replied    that,  the 

governor  of  the  Philippines  having  determined 
the  case  to  be  a  proper  one  for  legal  proceedings,  an  investi- 
gation had  been  instituted  by  royal  order  before  the  council  of 


»Mr.  Hay,  Acting  Sec.  of  State,  to  Mr.  Fairchild,  July  6,  1880,  MSS. 
Dept.  of  State. 

2 Mr.  Evarts,  Sec.  of  State,  to  Mr.  Roed,  October  18,  1880,  MSS.  Dept.  of 
State. 

3  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Fairchild,  .January  6, 1881,  MSS.  Dept. 
of  State. 
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administratioD,  and  was  then  pending,  and  that  the  continned 
delay  in  the  disposition  of  the  case  was  due  to  the  refusal  of 
the  representatives  of  the  Masonic  to  file  a  bond  with  sureties 
for  the  payment  of  any  expenses  which  might  be  incurred  by 
the  board  of  examination.^  The  United  States  protested 
against  the  requirement  of  such  a  bond  under  the  circum- 
stances; aud  asked,  besides,  that  the  judicial  proceedings  in 
the  Philippines  be  discontinued,  and  that  the  case  be  disposed 
of  by  the  authorities  at  Madrid.^  The  Spanish  Government, 
while  waiving  the  execution  of  the  bond,  on  legal  grounds 
declined  to  order  the  discontinuance  of  tUe  judicial  proceedings, 
but  directed  the  Manila  authorities  to  hasten  their  conclu- 
sion.^ The  Government  of  the  United  States  expressed  appre- 
ciation of  this  action,^  but  instructed  its  minister  at  Madrid 
to  say  that  an  adverse  decision  by  the  authorities  at  Manila, 
after  the  incontrovertible  evidence  of  innocence  which  had 
been  produced  by  the  United  States,  "would  be  regarded  as 
so  far  a  denial  of  justice  to  an  American  citizen  as  to  require 
us  to  present  an  ultimate  appeal  in  the  premises  directly  to 
the  supreme  government  at  Madrid,  claiming  to  be  heard 
thereon,  without  prejudice,  however,  to  such  rights  as  the 
owner  of  the  Masonic  may  have  before  the  Consejo  de  Estada.^^ 
On  June  9, 1883,  tbe  section  of  contentious 
AdminiftratiTe  and  litigation  at  Manila  pronounced  a  final  sen- 
Jndioiai  -  teuce.    The  parties  to  the  suit  were,  as  stated 

in  the  sentence,  the  administration  of  the 
customs  on  the  one  hand  and  the  Messrs.  Ker  &  Co.,  of  Manila, 
representing  Captain  Nichols,  on  the  other.  The  sentence  re- 
cited that  the  Masonic  arrived  at  Manila  in  January,  1879,  in 
distress;  that  on  the  10th  of  the  month  the  Messrs.  Ker  &  Co., 
as  agents  of  the  bark,  solicited  from  the  board  of  the  treasury 
authority  to  transfer  the  cargo  without  observing  the  usual 
formalities;  that  the  board,  deeming  itself,  after  consultation 
with  the  customs  authorities,  incompetent  to  grant  the  request, 
resolved  on  the  11th  of  January  to  transmit  it  to  the  central 

'BiT.  Reed  to  Mr.  Blaioe,  April  7,  1881,  MSS.  Dept.  of  State. 

2  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Hamlin,  November  23, 1881,  MSS.  Dept. 
of  State. 

>Mr.  Hamlin  to  Mr.  Blaine,  August  5,  1882,  MSS.  Dept.  of  State. 

^Mr.  Hunter,  Acting  Sec.  of  State,  to  Mr.  Hamlin,  Novembers,  1882, 
MSS.  Dept.  of  State. 

«Hr.  Frelinghnysen,  Sec.  of  State,  to  Mr.  Reed,  November  17,  1882,  MSS. 
l^pt.  of  State. 

Digitized  by  VjOOQIC 


1058  INTERNATIONAL   ARBITRATIONS. 

administration  of  cnstoms;  that  on  the  15th  of  January  the 
Messrs.  Ker  &  Go.  presented  a  new  petition,  accompanied 
with  a  protest  of  the  captain  of  the  Masonic  as  to  her  enforced 
arrival,  and  with  the  report  of  two  experts  as  to  her  ausea- 
worthy  condition,  and  asked  for  permission  to  transfer  her 
cargo  to  the  Mt  Lebanon  by  means  of  boats;  that  on  January 
17  the  collector  of  customs  authorized  the  transshipment  under 
the  supervision  of  a  clerk  of  the  customs  and  an  officer  of  car- 
bineers; that  when  on  January  30  the  transfer  was  complete 
it  appeared  by  the  report  of  those  officials  and  the  receipt 
of  the  master  that  22  cases  were  missing;  that  on  the  6th  of 
February  a  fine  of  $2,200  was  in  accordance  with  the  customs 
regulations  imposed  on  the  captain  or  agents  of  the  vessel; 
that  on  the  next  day  the  captain  gave  notice  of  an  inten- 
tion to  appeal  to  the  general  board  of  the  treasury ;  that,  the 
time  for  the  payment  of  the  fine  having  passed,  the  vessel 
was  embargoed;  that  on  the  11th  of  February  the  captain 
entered  an  appeal  in  due  form  to  the  central  administration  of 
customs,  praying  for  the  revocation  of  the  fine  and  embargo 
and  for  indemnity  for  any  losses  which  he  had  suff'ered  or 
might  sufi'er  in  consequence  of  those  measures;  that  the  case 
was  then  sent  by  the  center  of  customs,  with  an  adverse  re- 
port, to  the  treasury  board,  and  that  on  the  26th  of  March  a 
decree  was  issued  by  the  general  superintendent  of  the  treas- 
ury confirming  the  a<*.tion  of  the  customs  administration. 

The  sentence  recited  that  the  Messrs.  Ker  4&  Co.,  as  the  rep- 
resentatives of  Captain  Mchols,  presented  a  petition  to  the 
section  of  contentious  litigation,  praying  for  the  judicial  annul- 
ment of  the  decree  of  March  26,  for  the  removal  of  the  fine, 
and  for  indemnity.  On  this  petition  the  court,  as  stated  in 
the  sentence,  held  that,  although  the  customs  laws  of  the 
Philippines  (articles  161  and  176)  exacted  of  all  vessels  com- 
pliance with  the  formalities  therein  prescribed,  the  require- 
ment properly  applied  only  to  vessels  destined  for  the  ports  of 
the  archipelago;  that  it  was  clearly  shown  that  the  Masonic 
was  not  destined  for  Manila,  but  was  forced  in  by  stress  of 
weather;  that  to  ascribe  the  reported  absence  of  22  out  of 
16,500  cases  of  petroleum  to  the  wrongdoing  of  the  captain, 
which  also  implied  negligence  on  the  part  of  the  authorities, 
rather  than  an  error  in  the  count,  was  under  the  circumstances 
of  the  case  unreasonable,  and  that  the  provisions  of  the  gen- 
eral laws  of  the  peninsula  (articles  207  and  217)  to  which  the 
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general  superintendent  of  the  treasury  had  appealed  in  his 
decree  of  March  26, 1879,  were  not  in  force  in  the  islands.  On 
these  grounds  the  court  revoked  the  decree,  ordered  restitu- 
tion of  the  iine,  and  directed  an  indemnity  to  be  paid  to  Cap- 
tain Nichols  for  any  loss  and  damage  which  he  might  prove 
that  he  had  suffered.^ 

On  September  25, 1883,  Mr.  Frelinghuysen 
^*"^J^  *^  inclosed  a  copy  of  this  sentence  to  Mr.  John 
W.  Foster,  then  minister  of  the  United  States 
at  Madrid,  with  an  expression  of  the  hope  that  in  view  of  the 
completion  of  the  judicial  proceedings  at  Manila  the  case 
would  be  speedily  adjusted.  The  matter  was  duly  presented 
to  the  Spanish  Government,  but  the  authorities  in  the  Philip- 
pines had  sought  to  obtain  a  review  of  the  sentence  at  Madrid, 
and  the  diplomatic  consideration  of  the  case  was  again  delayed. 
On  the  19th  of  September  1884,  however,  Mr.  Foster  informed 
Mr.  Eldnayen,  then  Spanish  minister  of  state,  that  he  had  been 
instructed  to  insist  that  the  position  originally  assumed  by  his 
government  might  be  accepted,  and  that  steps  might  at  once 
be  taken  to  adjust  the  claim  diplomatically,  and  he  adverted  to 
the  fact  that  the  case  bad  been  twice  presented  by  the  Presi- 
dent to  Congress.*  On  the  16th  of  October  the  council  of 
state,  having  completed  the  examination  of  the  case,  rendered 
a  definitive  decision  in  favor  of  the  vessel.^  Mr.  Elduayen 
thought  that  this  should  be  accepted  as  a  sufficient  protection 
of  the  rights  of  the  American  claimants.  They  had,  he  said, 
been  charged  with  violating  the  laws  of  Spain,  to  which  they 
became  subject  on  touching  Spanish  territory;  the  proceedings 
had  followed  the  regular  legal  course,  except  that  as  a  special 
favor  to  the  United  States  the  complainant  was  dispensed  from 
giving  bonds,  and  the  case  bore  from  the  beginning  to  the  end 
no  indication  of  outrage. 

1 MSS.  Dept.  of  state.. 

^For  Rel.  1885,  679.  President  Arthnr,  in  bis  annual  message  of  Decem- 
ber 6,  1881,  referred  to  the  case  as  one  of  great  hardship,  but  expressed 
the  expectation  that  the  whole  matter  wonld  be  adjusted  in  a  friendly 
spirit.  Again,  in  his  annual  message  of  December  4,  1883,  he  referred 
to  the  fact  that  the  Manila  court  had  decided  in  favor  of  the  vessel,  and 
expressed  the  hope  that  the  Spanish  Government  would  not  withhold  the 
speedy  reparation  which  its  sense  of  justice  should  impel  it  to  offer  for 
the  nnnsnal  severity  of  its  subordinate  colonial  officials. 

'The  sentence  of  the  council  of  state  was  published  in  the  Gaceta  of 
Cktober  27, 1884. 
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Mr.  Foster  replied  that  he  coald  neither  con- 
**to!ti  *  "  ^^^  ^  ^^^  accept  these  conclasions,  bnt  that 
instead  of  attempting  an  argamentative  an- 
swer to  them  he  would  sabmit  a  suggestion  in  the  interest 
both  of  justice  and  of  harmony.  The  Fnited  States  had 
awaited  for  nearly  six  years  the  result  of  the  judicial  proceed- 
ings, in  which  it  had  finally  been  decided  that  the  authorities 
of  the  Philippines  had  acted  without  law  or  justice.  It  would 
add  another  wrong  to  the  original  injustice  if  the  American 
citizen  whose  property  had  been  seized  and  confiscated  should 
be  required  to  go  to  Manila  and  follow  up  the  judgment  by 
seeking  to  recover  from  those  authorities  the  losses  and  inju- 
ries sustained  by  him.  Uis  means  had  been  taken  from  him. 
Mr.  Foster  therefore  suggested  that  as  the  decisions  of  the 
Spanish  courts  had  established  the  injustice  which  had  been 
done,  the  mode  of  settlement  originally  suggested  by  the 
United  States  should  be  adopted.  Responding  to  this  sugges- 
tion, Mr.  Elduayen  obtained  irom  the  minister  of  ultramar 
authority  to  settle  the  case  in  accordance  with  the  decision  of 
the  council  of  state,  leaving  the  amount  of  damages  to  be 
determined  by  an  arbitrator  named  by  common  accord.  Mr. 
Elduayen  proposed  that  six  months  should  be  allowed  for  the 
rendering  of  a  decision,  and  that  the  amount  awarded  should 
be  paid  at  Washington  within  six  months,  with  interest  at  6 
per  cent  from  the  day  of  the  decision  to  the  day  of  payment. 
The  United  States  accepted  this  proposition,  with  the  qualifi- 
cation that  the  award  should  be  payable  in  American  gold. 
This  qualification  was,  however,  subsequently  waived,  it  being 
left  to  the  arbitrator  to  determine  in  what  money  the  award 
should  be  paid.' 

For  the  post  of  arbitrator  Mr.  Elduayen  pro- 
^  ^toato*'^  '  posed  Baron  Blanc,  then  Italian  minister  at 
Madrid,  who  had  at  one  time  served  as  umpire 
in  the  then  recent  Spanish  claims  commission  at  Washington. 
This  proposal  the  United  States  promptly  accepted;*  and  on 
the  28th  of  February  1885  the  Spanish  minister  of  state  and 
the  charge*  d'affaires  ad  interim  of  the  United  States  addressed 
to  Baron  Blanc  the  following  note:^ 

'<  Ministry  of  State, 

'^ralace,  February  J28j  1885. 
"BxoBLLENOY:  The  Government  of  His  Majesty  the  King, 
my  august  sovereign,  and  the  Government  of  the  United  States 


»  For.  Rel.  1885,  678,  687,  696.  » Id.  1885, 699. 

Ud.  678-683, 687. 
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of  America  have  agreed  to  submit  to  the  decision  of  an  arbi- 
trator the  sum  which,  as  indemnification,  the  Spanish  treasury 
must  pay  to  the  owner  of  the  North  American  bark  Masanic^ 
in  virtue  of  the  decreed  sentence  of  the  council  of  state  of  the 
16th  of  October  1884,  and  both  Governments,  recognizing  the 
gifts  of  rectitude  and  justice  which  adorn  your  excellency, 
have  not  hesitated  a  moment  in  indicating  you  as  the  most 
proper  person  for  the  discharge  of  that  delicate  commission. 

"  We  therefore  have  the  honor  to  invite  your  excellency  to  be 
pleased  to  accept  the  power  which  the  Governments  of  Spain 
and  of  the  United  States  grant  you  in  order  that,  in  a  period 
which  cannot  exceed  six  months,  you  may  examine  tlie  damages 
and  injuries  duly  proved  by  the  owner  of  the  Masonic^  and 
determine  the  pecuniary  indemnification  which  you  justly  and 
equitably  believe  ought  to  be  assigned  to  him,  in  view  of  the 
liquidation  of  the  interested  party  and  of  the  antecedents  of 
the  question,  which  will  be  furnished  to  your  excellency  in  the 
ministries  of  ultramar  and  of  state  and  in  the  legation  of  the 
United  States  at  this  court. 

"  We  avail  ourselves,  &c., 

"J.  Eldtiaybn, 

"  DWIGHT  T.  Ebed." 

To  this  communication  Baron  Blanc  made  the  following 
response :  * 

"Leoation  of  Italy, 
'^Madridy  March  2y  1885. 

"Mr.  GiLAJBLGfa  d'Affaibes  :  I  have  the  pleasure  to  acknowl- 
edge the  receipt  of  your  communication  dated  the  28th  of  Feb- 
ruary last,  in  which  you  inform  me  that  the  Government  of 
His  Majesty  the  King  of  Spain  and  the  Government  of  the 
United  States  of  America,  having  agreed  to  submit  to  the  de- 
cision of  an  arbitrator  the  amount  which  the  Spanish  treasury 
must  pay  as  indemnification  to  the  owner  of  the  2Torth  Ameri- 
can bark  Masonic,  in  virtue  of  the  decreed  sentence  of  the 
council  of  state,  dated  the  16th  of  .October  1884,  the  two  gov- 
ernments had  done  me  the  honor  to  invite  me  to  accept  their 
X)Owers  in  order  that  within  a  period  which  cannot  exceed  six 
months,  I  might  examine  the  damages  and  injuries  duly  proved 
by  the  owner  of  the  3fasonic,  and  determine  the  pecuniary 
indemnification  which  injustice  and  equity  I  believe  ought  to 
be  assigned  to  him  in  view  of  the  liquidation  of  the  interested 
party,  and  of  the  antecedents  which  will  be  furnished  me  by 
the  ministries  of  ultramar  and  of  state  and  by  the  legation  of 
the  United  States  in  Madrid. 

"  Believing  it  my  duty  to  ask  the  Government  of  the  King, 
my  august  sovereign,  authorization  to  accept  so  honorable  a 
charge,  and  it  having  conceded  such  authorization,  I  put 
myself  at  the  disposition  of  the  governments  of  Spain  and  of 

» For.  Rel.  1885, 700. 
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the  United  States  to  fulfill  in  the  most  faithful  manner  possible 
the  commission  mentioned  in  the  cited  communication. 

"In  giving  to  you  my  sincere  thanks  for  the  flattering 
phrases  with  which  you  were  pleased  to  inform  me  of  a  confi- 
dence for  which  I  am  profoundly  obliged,  I  avail  myself,  &c., 

*<  Blanc. 

"  I  have  directed  a  similar  communication  to  the  minister  of 
state.'' 

On  the  27tli  of  June  1885  Baron  Blanc 
The  Award.  communicated  to  Mr.  Foster  and  to  the  Span- 
ish minister  of  state  a  copy  of  his  decision. 
In  acknowledging  its  receipt  Mr.  Foster  expressed  his  high 
appreciation  of  the  promptness  and  impartiality  with  which 
Baron  Blanc  had  discharged  his  trust;^  and  on  the  20th  of  July 
Mr.  Bayard,  then  Secretary  of  State,  sent  to  Mr.  Foster  for 
delivery  to  Baron  Blanc  a  letter  in  which  he  said :  "  I  take 
great  pleasure  in  assuring  you  of  the  President's  high  appre- 
ciation of  your  services  in  this  matter,  which,  as  on  a  former 
well-remembered  occasion,  have  been  so  efllective  in  bringing 
to  a  prompt  and  satisfactory  conclusion  questions  of  contro- 
versy between  the  two  governments."  ^ 

The  award  was  as  follows: 

"Royal  Legation  of  Italy. 

"The  undersigned,  requested  by  a  collective  note  of  his 
excellency  the  minister  of  state  of  His  Majesty  the  King  of 
Spain  and  of  the  charge  d'affaires  of  the  United  States  at 
Madrid,  dated  28th  February  ultimo,  in  the  name  of  the  respec- 
tive governments,  to  decide  in  justice  and  equity,  as  arbiter, 
within  a  period  not  exceeding  six  months,  the  amount  of  the 
pecuniary  indemnity  to  be  paid  by  the  Spanish  treasury  to 
the  owner  of  the  North  American  vessel  Masonic  in  virtue  of 
the  decreed  sentence  of  the  council  of  state  of  Spain  of  Octo- 
ber 16,  1884,  and  in  accordance  with  the  damages  and  injuries 
duly  proved  by  the  claimant,  has  received  from  the  high  parties 
to  form  his  decision  the  following  documents: 

"From  his  excellency  the  minister  of  state  of  Spain  the 
note  of  30th  May  ultimo,  containing  estimates  in  support 
of  which  are  produced  as  proofs  three  documents,  among 
which  is  an  account  of  losses  and  damages  claimed  by  the 
owner  of  the  Masonic  by  way  of  compromise  and  without 
proofs,  the  6th  August  1883,  and  amounting,  including  interest, 
calculated  up  to  August  7,  1883,  to  $49,256.59;  which  claim 


1  For.  Rel.  1885,  725-726. 

^  Baron  Blanc  duly  acknowledged  the  reception  of  this  letter  Angnst  7, 
1885.    (For.  Bel.  1885;  748.) 
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his  excellency  the  minister  of  state,  in  the  same  note  of  30th 
May,  taking  as  a  basis  the  two  other  docnments  prodaced  by 
him  as  proofs,  that  is  to  say,  the  expediente  prepared  in  the 
ministry  of  state,  and  the  sentence  of  the  council  of  state  of 
October  16, 1884,  answers  by  an  offer  which  he  agrees  to  accept 
by  way  of  equity,  and  notwithstanding  the  omission  up  to 
that  time  by  the  claimant  of  legal  proofs  with  regard  to  the 
value  and  profits  of  the  vessel,  an  offer  amounting  to  $9,354.32, 
including  interest  calculated  up  to  August  7, 1883. 

"From  his  excellency  the  minister  of  the  IJnited  States  the 
notes  of  April  20,  May  30,  and  June  11,  containing  estimates 
in  support  of  which  are  produced  as  proofs  seventeen  docu- 
ments, the  knowledge  of  which  has  been  offered  at  the  same 
time  to  the  Spanish  Government;  documents  recapitulated 
besides  in  a  memorandum  which  concludes  with  an  account 
of  the  losses  and  damages  claimed  in  strict  right  as  being 
proved  to  have  been  suffered  by  the  owner  of  the  Masonic 
through  the  seizure  and  embargo  of  his  vessel,  this  latter 
account  amounting  in  all,  with  interest  calculated  up  to  the 
15th  June  instant,  to  $64,639.78. 

<'  From  the  conviction  which  the  undersigned  has  acquired 
after  a  careful  examination,  the  differences  of  estimate  mani- 
fested in  an  equal  spirit  of  equity  and  justice  by  the  high  par- 
ties, as  to  the  amount  of  indemnity  to  be  granted,  originate 
almost  entirely  from  the  fact  that  by  reason  either  of  the  dis- 
tance or  of  the  different  jurisdictions  through  which  the  pro- 
cedures and  negotiations  have  been  followed,  the  documents 
produced  as  proofs  were  not  in  their  totality  in  the  possession 
of  each  one  of  the  high  parties  when  their  respective  estimates 
were  formed. 

"  The  undersigned,  to  discharge  in  its  entire  integrity  the 
commission  with  which  both  governments  have  honored  him, 
had  therefore  to  solve  these  differences  of  estimate  by  basing 
his  decision  upon  the  documents  produced  by  both  parties  as 
proofs. 

"The  undersigned,  having  enlightened  his  conscience  in  the 
best  possible  way  by  the  scrupulous  verification  of  the  proofs 
submitted  in  the  arbitration,  in  virtue  of  the  powers  which 
have  been  conferred  upon  him  by  both  governments,  declares 
in  justice  and  equity  that  in  conformity  with  the  letter  and 
spirit  of  the  decreed  sentence  of  the  council  of  state  of  Spain 
of  16  October  1884,  according  to  his  personal  knowledge  and 
estimation,  the  sum  to  be  paid  as  an  indemnity  by  the  Spanish 
treasury  to  the  owner  of  the  Masonic,  both  as  capital  and 
interest  up  to  the  date  of  the  present  decision,  is  $51,074.07. 

"Done  at  Madrid  June  27, 1885. 

"Blajtc" 
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The  grounds  of  his  decision  were  set  forth 
^"^^'*^®     by  Baron  Blanc  in  a  memoir  which  he  sent  to 
his  own  government.    He  afterward  gave  a 
copy  of  the  paper  to  Mr.  Foster,  with  permission  to  communi- 
cate it  to  the  Government  of  the  United  States.    The  paper, 
translated,  is  as  follows :  ^ 

^^  Memoir  concerning  the  reasons  for  the  decision  rendered  by  the 
arbiter  as  to  the  indemnity  to  be  paid  by  Spain  to  the  oicner  of 
the  ^Masonic.^ 

'^l, — Value  op  the  Vessel. 

"  In  the  account  presented  in  1883  by  the  claimant,  without 
proofs  and  by  way  of  amicable  compromise,  $14,500  are  claimed 
as  the  value  of  the  Masonic  when  seized. 

"  In  the  offers  made  by  way  of  equity  by  his  excellency  the 
minister  of  state  (note  memorandum  of  May  30),  the  value  of 
the  Masonic  is  fixed  at  $6,000. 

"In  the  account  presented  at  the  arbitration  on  the  same 
date,  of  30th  May  ultimo,  by  his  excellency  the  minister  of  the 
United  States,  by  way  of  strict  right  and  the  proofs,  $22,000 
are  claimed  as  the  value  of  the  Masonic  when  seized. 

"Among  the  documents  in  due  form,  according  to  the  laws 
of  the  United  States,  presented  to  arbitration,  those  of  disin- 
terested origin  in  the  claim  i)rove  that  the  building  of  the 
Masonic,  done  in  1864,  cost,  rigging  and  accessories  not  in- 
cluded, $41,000;  that  the  ship,  on  her  departure  from  Kew 
York,  was  worth  from  $23,000  to  $25,000,  and,  according  to  the 
most  precise  estimate,  $45  per  register  ton  539.80,  viz,  $24,291, 
the  rigging  and  ett'ects  being  by  themselves  worth  $6,838.45, 
and  the  copper  sheets  covering  the  bottom,  $2,000;  that  her 
conditions  as  to  solidity  were  certified  as  good  on  the  lOth  of 
May  1878,  on  her  departure  from  New  York,  by  the  Bureau 
Veritas,  which  classed  her  Al.l,  the  register  of  the  American 
Shipmasters^  Association  classing  her  on  its  own  part  Al.lJ. 

"But  after  her  forced  detention  at  Manila  (January,  1879) 
the  Masonic  had  experienced  damages  which  diminished  her 
value.  The  cost  of  rei)airs  of  those  damages  was  estimated 
by  Captain  Nichols  (BlanchardI)  and  by  the  Mate  Genu,  in 
their  affidavits,  and  without  other  proof,  at  $3,000,  having 
reference  to  the  current  prices  in  the  Hong-Kong  docks;  and 
by  official  information  not  produced  at  the  arbitration,  but 
stated  by  his  excellency  the  minister  of  state  to  have  been 
given  by  the  comandancia  de  ingenieros  of  marine  at  Manila, 
where,  according  to  the  documents  produced  by  the  claimant, 
the  repairs  are  more  difficult  and  expensive,  at  $20,000. 

"  It  appears  that  the  vice-consul  of  the  TTnited  States  at 
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Manila  proposed  to  sell  the  ship,  bat  that  this  proposition  was 
expressly  occasioned,  not  by  the  seriousness  of  the  damages, 
but  by  the  wish  to  avoid  her  cbnfiscation  with  the  total  loss  of 
the  value,  on  account  of  the  refusal  of  the  customs  authorities 
to  admit  any  protest  or  appeal  before  the  fine  should  be  paid, 
and  on  account  of  the  inability  on  the  part  of  the  captain  to 
pay  the  fine  for  want  of  money;  besides,  the  proposition  was 
not  accepted  by  the  captain,  who  affirmed,  and  the  mate  also, 
that  there  was  no  authority  to  sell. 

''As  to  the  appraisement  of  damages,  the  fact  does  not  seem 
conclusive  that  after  the  seizure  and  the  order  of  sale  issued  by 
the  administration  of  the  Philippines,  and  against  which  the 
consulate  of  the  United  States,  supported  by  his  government, 
openly  presented  a  protest  of  nullity,  the  ship  did  not  find  a 
bidder  at  any  price  in  the  public  auction  which  took  place; 
besides,  in  regard  to  this  transaction,  no  document  was  pre- 
sented at  the  arbitration,  nor  were  any  documents  so  exhibited 
relative  to  the  final  sale  by  the  Spanish  administration  of  the 
ship  as  wreck  for  $1,141.90. 

"An  official  report,  not  produced  at  the  arbitration,  but 
declared  by  his  excellency  the  minister  of  state  as  having  been 
given  by  the  comandanda  de  ingenieros  of  marine  at  Manila, 
appraises  the  ship  at  $6,000,  that  is  to  say,  less  than  a  third 
of  the  sum  appraised  by  the  same  comandanda  for  the  repairs; 
however,  this  appraisemen  t  is  exiwressly  based  upon  the  affirma- 
tion that  the  damages  were  not  caused  by  bad  weather,  but  by 
a  condition  of  radical  and  actual  dec^y  of  the  vessel. 

"The  undersigned,  in  view  of  the  above,  unavoidably  con- 
siders the  offer  of  $6,000  as  one  of  those  which  the  Spanish 
Government  makes  upon  general  grounds  and  before  the  pro- 
duction of  the  contrary  proofs  which  were  subsequently  pre- 
sented at  the  arbitration. 

"  On  the  other  hand,  with  respect  to  the  claim  of  $22,000, 
based  on  the  appraisement  of  the  damages  at  $3,000,  the 
opinion  of  the  undersigned  is  that  the  proofs  furnished  by  the 
claimant,  not  being  unimpeachable  as  to  the  latter  figure,  and 
the  claimant  being  liable  to  be  considered  as  bound  by  the  claim 
of  $14,500  made  by  him  in  1883,  the  only  one,  according  to  the 
declaration  of  his  excellency  the  minister  of  state,  of  which  the 
Spanish  Government  is  officially  aware,  the  appraisement  of 
$14,500  made  upon  the  investigation  at  the  time  the  seizure 
took  place,  presented  by  the  claimant  in  1883  to  the  Spanish 
Government,  and  produced  at  the  arbitration  by  his  excellency 
the  minister  of  state,  remains  a  document  for  the  benefit  of 
Spain  against  the  appraisement  exceeding  that  amount. 

"  In  view,  therefore,  of  the  principles  of  equity  and  of  the 
sense  of  conciliation  which  ought  to  prevail  in  an  arbitral 
decision,  the  undersigned  reduces  the  indemnity  for  the  value 
of  the  ship  to  $14,500.  He  <loes  not  adjudge  any  interest  on 
that  amount,  for  reasons  to  be  set  forth  below. 
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"11. — LVALUE  OF  THE  EARNINGS  OF  THE   ^MASONIC' 

"The  claimant  appraises  them  at  $5,000  annually  net. 
Whilst  refusing:  that  indemnity,  in  consequence  of  the  reporta 
which  represented  the  ship  as  not  being  worth  being  repaired 
and  unable  to  render  profitable  service,  yet  the  Spanish  Gov- 
ernment recognizes  in  principle  the  admissibility  of  proofs  of 
ordinary  and  reasonable  earnings  of  a  vessel  in  good  condition 
and  ready  to  go  to  sea. 

"The  proofs  produced  in  the  arbitration  having  established 
that  the  Masonic  was  in  a  normal  state,  in  good  condition  of 
service,  and  ready  to  go  to  sea  after  repairs  which  it  has  not 
been  shown  would  have  exceeded  an  ordinary  character,  the 
undersigned  considers  himself  bound  to  determine  the  proba- 
ble value  of  the  earnings  lost  by  the  claimant  on  account  of 
the  seizure.  It  is  certified  by  witnesses  not  interested  in  the 
claim  that  from  1874  to  1877  the  net  profits  of  the  Masonic  had 
not  been  less  than  $5,000  a  year. 

"The  same  valuation  presented  by  the  claimant  has  been 
incidentally  discredited  by  the  Spanish  Government  as  exag- 
gerated, noting  that  the  rates  of  freight  at  the  time  of  the 
seizure  were  lower  than  ever  before,  a  remark  which  would 
give  to  the  earnings  of  the  Masonic  in  1871)  a  decisive  impor- 
tance in  the  valuation  of  probable  profits  for  subsequent  years. 

"The  charter  party,  produced  in  authentic  form  by  the 
claimant,  proves  that  for  the  transportation  by  tlie  Masonic 
from  New  York  to  Nagasaki,  whither  it  was  bound,  of  7,500 
(16,600!)  cases  of  petroleum,  there  was  i)aid  47  J  cents  per  case, 
say  $7,837.50.  It  is  alleged,  but  not  i)roved,  that  the  claimant 
would  have  received,  besides,  a  supplementary  fee  of  5  i)er  cent, 
the  customary  commission,  say  $391.87. 

"It  is  proved  that  Bursley,  a  New  York  merchant,  declar- 
tug  that  he  considered  the  Masonic  as  a  ship  of  good  service, 
was  negotiating  to  charter  the  Masonic  back  from  the  Philip- 
pines to  New  York,  offering  $8  per  ton  of  freight  (50  per  cent 
greater  than  the  register  tonnage),  say  about  $(>,50();  it  is 
alleged,  but  not  proved,  that  t4)e  claimant  would  be  entitled  to 
the  same  5  per  cent  customary  coimnission. 

"Tlie  voyage  of  the  Masonic  from  New  York  to  Nagasaki 
and  back,  feasible  in  one  year,  would  therefore  have  paid,  if 
the  seizure  had  not  intervened,  from  $14,000  to  S15,000, 

"The  valuation  of  the  expenses,  for  a  sailing  vessel  of  540 
tons  register,  it  does  not  seem  ought  to  exceed  two-thirds  of 
that  amount. 

"  The  documents  produced  do  not  furnish  the  undersigned 
with  data  to  modify,  by  reason  of  the  oscillations  of  the  prices 
of  freights  after  the  year  tlie  seizure  took  place,  the  valuation 
which  would  result  from  the  above  of  the  probable  earnings 
for  the  following  years. 

"  In  general,  it  does  not  appear  unreasonable  to  admit  that 
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a  well-classed  vessel,  which  has  not  reached  the  end  of  her 
uormal  daration,  produces  annually  12  per  cent  of  her  cost  of 
construction. 

'^  The  undersigned  must  therefore  admit  the  annual  payment 
of  $5,000  as  net  earnings  lost  from  the  7th  of  May  1879,  that 
is  to  say,  two  months  after  the  seizure,  which  took  place  on 
the  7th  of  March,  a  time  deemed  necetiisary  for  the  repairs  to 
be  made  at  Hong-Kong,  up  to  the  date  of  the  arbitral  decision. 

'^  With  regard  to  the  interest  on  the  annual  earnings  asked 
by  the  claimant  from  the  date  of  the  expiration  of  each  year, 
it  is  stated,  in  opposition  to  this  demand  among  others,  in  the 
note  memorandum  of  the  Spanish  (xovernment  of  30th  May 
ultimo,  that  the  delays  which  have  occurred  in  the  settlement 
of  this  matter  are  chargeable  to  the  claimant,  who,  bound  to 
submit  himself  in  his  petitions  to  the  administrative  jurisdic- 
tion to  the  Spanish  laws,  refused  at  first  to  give  the  legal  bond 
required  for  the  proceeding  instituted  by  Kerr  &  Co.,  at  Manila, 
in  the  name  of  the  captain  of  the  vessel,  before  the  council  of 
administration  of  the  Philippines. 

<<Od  the  other  hand,  it  is  established  by  the  documents  Nos. 
1  and  2,  produced  by  his  excellency  the  minister  of  state — 

*'  That  the  decision  of  the  council  of  state  of  October  10, 1884, 
confirms  entirely  the  decision  given  on  the  9th  of  June,  1882, 
by  the  section  of  contentions  of  the  council  of  administration 
of  the  Philippines,  which  had  decided  that,  as  the  fact  upon 
which  the  fine  and  seizure  had  been  based,  that  is  to  say,  the 
missing  on  board  of  22  cases  of  petroleum  mentioned  in  the 
manifest,  should  have  been  correctly  ascertained,  which  was 
not  the  case  (the  cargo  having  been  afterwards  prove<l  to  be 
complete),  the  fine  imposed  and  the  seizure  effected  were  in 
every  case  illegal,  and  that  the  owner  of  the  jl/a«anic  was  enti- 
tled to  an  indemnity  for  the  damages  and  losses  which  he 
should  duly  prove  to  have  been  suflered  by  him. 

*'That  the  grounds  ujwn  which  the  two  decisions  above  men- 
tioned are  based  imply  the  entire  confirmation  of  the  proofs  of 
the  facts  and  reasons  of  right  furnished  through  a  diplomatic 
channel  since  1879  by  the  Government  of  the  United  States 
against  the  fine  and  the  seizure. 

"That  in  1882  the  governor- general  of  the  Philippines  had 
officially  acknowledged  the  reasons  for  the  seizure  to  be  un- 
founded; that  excessive  severity  had  been  exercised  towards 
a  ship  of  a  friendly  nation  bound  to  a  port  of  a  third  power, 
and  arrived  by  stress  of  weather  without  any  intention  of  or 
attempt  at  a  commercial  operation  at  Manila. 

"That  an  indemnity  was  unavoidable,  which  could  but 
increase  with  the  delays;  that  an  immediate  solution  was 
desirable,  which  was  within  the  power  of  the  government; 
finally,  that  the  refusal  of  the  claimant  to  give  a  bond  in  the 
pending  administrative  procedure  was  admissible. 

"That,  in  fact,  by  rdyal  order  of  19  July,  1882,  the  claimant 
was  excused  firom  famishing  the  bond. 
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"That  by  the  resolution  of  the  council  of  ministers  of  the 
same  period,  the  minister  of  ultramar  was  authorized  finally  to 
settle  the  question  as  he  might  deem  most  opportune. 

"In  consequence,  the  undersigned — 

*' Considering  the  just  regard  due  to  the  position  of  the 
claimant,  represented  by  the  Goverumentof  the  United  States 
as  being  a  respectable  citizen,  almost  ruined  by  the  loss  of  his 
means  of  livelihood,  who,  however,  does  not  ask  for  compen- 
sation  for  losses  which  are  not  correcctly  appraisable  during 
the  past  six  years. 

"In  conformity  with  the  spirit  of  impartiality  which  has 
characterized  the  opinions  of  the  governmeut  of  the  Philip- 
pines and  of  the  two  administrative  councils  which  have  given 
their  decision  in  the  matter  in  a  contentious  way; 

"In  conformity  with  the  sense  of  high  equity  of  the  declar- 
ations of  his  excellency  the  minister  of  state,  inasmuch  as  he 
admits  in  principle  the  6  per  ieent  interest  from  the  7th  March, 
1879,  on  the  cash  capital  which  in  equity  and  justice  may  bear 
interest,  and  inasmuch  as  in  the  offer  of  total  indemnity  made 
by  the  note  of  30th  May  he  includes  the  interest  on  the  total 
capital  which  he  found  then  proved ; 

"Adjudges  the  interest  asked  on  the  net  earnings  capital- 
ized at  the  end  of  each  year  from  the  7th  May,  and  therefore 
does  not  adjudge  the  supplementary  interest  "for  the  value  of 
the  ship. 

"III. — Expenses  of  Telegrams. 

"  The  sum  of  $250,  admitted  by  the  Spanish  Government,  is 
adjudged,  besides  the  interest  for  six  years  at  6  per  cent. 

"IV. — Payments  made  to  Captain  Kiohols. 

"The  claimant  asks  $3,443.41. 

"  The  accounts  signed  by  Nichols  prove  payments  made  of 
$1,967.20,  of  which  $484  are  for  expenses  of  return  from  Manila 
to  New  York,  which  the  undersigned  acknowledges  ought  to 
be  admitted,  and  $09  for  wages,  which  must  be  excluded,  as 
already  embraced  in  the  calculation  of  the  net  annual  earnings. 
Neither  does  the  undersigned  deem  recoverable  an  account 
signed  Nichols,  amounting  to  $1,258.20,  for  Nichols's  journey 
from  New  York  to  Manila,  made  previous  to  the  seizure,  when 
Nichols  was  sent  to  take  the  phxce  of  the  deceased  captain. 

"Finally,  the  balance  of  the  amount  claimed  on  this  item  is 
rejected,  as  it  is  not  established  by  proofs,  the  claimant  declar- 
ing he  has  lost  the  vouchers. 

"On  the  other  hand,  the  Spanish  Government  offers  $500; 
but  the  undersigned,  inasmuch  as  the  Spanish  Government 
embraces  in  that  amount  salary  which  becomes  inadmissible 
after  the  adjudication  by  the  arbiter  of  the  net  earnings,  does 
not  think  he  ought  to  allow  the  claimant  the  benefit  of  said 
offer,  and  reduces  the  indemnity  for  this  item  to  $484,  in  addi- 
tion to  interest  for  six  years  at  6  per  cent. 
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"Y.— Expenses  paid  to  Captain  Genn. 

''The  claimant  asks  $294  for  wages  and  exi>enses  incnrred 
as  a  consequence  of  the  seizure. 

''The  wages  cannot  be  admitted  as  recoverable;  but  the 
seizure  having  prevented  Genn  from  returning  to  New  York 
on  board  the  MasoniCj  the  sum  of  $250,  admitt^  by  the  Span- 
ish Government  for  the  journey  back  of  Nichols,  is  adjudged 
by  the  undersigned  for  the  return  expenses  of  Genn ;  in  addi- 
tion 6  per  cent  interest  during  six  years. 

"  VL— Consular  Fees  Paid. 

"The  claimant  asks  $83,  an  amount  estimated  by  the  minis- 
ter of  the  United  States  not  to  be  excessive,  the  consuls  of  the 
United  States  being  authorized  in  such  cases  to  charge  for 
their  services  as  notaries.  However,  as  there  is  no  proof  that 
the  whole  of  that  amount  was  paid  for  the  two  consular  docu- 
ments produced  before  the  arbitration,  the  indemnity  is  reduced 
by  the  undersigned  to  the  $25  oflfered  by  the  Spanish  Govern- 
ment, in  addition  to  6  per  cent  interest  during  six  years. 

"VII.— Fees  to  the  Lawyers  of  New  York. 

"The  proof  not  being  produced,  the  indemnity  asked  of 
$1,500  is  reduced  to  the  $500  offered  by  the  Spanish  Govern- 
ment.   No  interest  has  been  asked. 

"  VIIL — Traveling  Expenses  Between  New  York  and 
Washington. 

"  In  spite  of  the  likelihood  and  moderation  of  the  amount  of 
$360  asked,  of  the  difficulty  of  the  proofs  for  such  expenses,  and 
of  the  assurance  given  by  the  Government  of  the  United  States 
as  to  the  honesty  of  the  claimant,  the  undersigned  does  not 
think  that  he  can  deviate  from  the  principle  not  to  admit  what 
is  not  x)roved  by  formal  documents.  For  this  item,  as  it  is  not 
admitted  by  the  Spanish  Government,  the  undersigned  does 
not  adjudge  any  reimbursement. 

"IX.— Expenses  of  Stamped  Paper  at  Manila. 

"  The  demand  of  $25,  admitted  by  the  Spanish  Government, 
is  adjudged.    No  interest  has  been  claimed.^ 

July  20,1885,  Mr.  Elduayen  formally  notified 

^^iT^ld.  ^^  ^^'  ^^^^^^  *^*^  *^®  Spanish  Government,  con- 
sidering the  decision  of  the  arbitrator  as  bind- 
ing and  without  appeal,  would  take  the  necessary  measures  to 
pay  the  sum  awarded  in  the  manner  agreed  upou.^  The  money 
was  duly  paid.  It  was  distributed  by  the  Department  of 
State.* 

» For,  R«1.  1885, 733. 

•  Mr.  Bayard,  Sec.  of  State,  to  Mr.  MiUiken,  May  6, 1886,  MS.  Dom.  Let. 
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CHAPTER  XXIII. 


CASE  OF  THE  BRIG  "GENERAL  ARMSTRONG'^: 
CONVENTION  BETWEEN  THE  UNITED  STATES 
AND  PORTUGAL  OF  FEBRUARY  26,  1851. 

About  noon  on  the  26th  of  September  1814 
Hostuitles  at  Fayal.  the  brig  General  Armstrong^  an  American  pri- 
vateer, Samuel  O.  Reid,  commander,  having 
seven  guns  and  a  crew  of  ninety  men,  put  into  the  port  of 
Fayal,  in  the  Azores,  within  the  jurisdiction  of  Portugal.^ 
The  object  of  the  brig's  entrance  was  to  obtain  a  supply  of 
fresh  water,  and  for  that  purpose  the  governor  of  the  islands, 
Elias  Jose  Ribeiro,  readily  granted  permission,  at  the  same 
time  ordering  the  privateer  to  depart  before  noon  of  the  fol- 
lowing day.  The  crew  were  therefore  employed  during  the 
afternoon  in  taking  in  fresh  water,  when,  between  the  hours 
of  7  and  8  o'clock,  as  the  sun  was  setting,  a  British  squadron, 
consisting  of  the  74'gun  ship  Plantagenet^  Gapt.  Robert  Lloyd, 
the  38- gun  frigate  Eotay  Capt  Philip  Somerville,  and  the  18-gun 
brig-sloop  Carnation^  Gapt.  George  Bentham,  appeared  in  the 
roads.  Of  these  vessels  the  Carnation  was  the  first  to  enter 
the  i)ort.    She  anchored  within  pistol  shot  of  the  privateer,  and 

^  Some  of  the  English  puhUcations  give  the  commander's  name  as 
Champlin.  In  fact,  the  hrig  was  on  a  former  cruise  commanded  hy  Guy 
R  Champlin.  Captain  Reid  was  a  native  of  Connecticut;  he  died  in  New 
York  City  in  1861.  Lossing  (Field  Book  of  the  War  of  1812,  p.  1001)  gives 
an  appreciative  account  of  his  life.  Roosevelt  (Naval  War  of  1812,  p.  338) 
Ht;it4*8  that  the  brig  had  at  Fayal  one  long  24  and  8  long  98.  According  to 
Captain  Reid's  report  she  had  only  seven  guns.  Guernsey  (New  York  City 
and  Viciuity  During  the  War  of  1812-1815,  II.  300)  states  that  on  her  first 
cmise  she  carried  nineteen  guns  and  a  hundred  and  fifty  men,  hut  on  her 
second  only  seven  guns — six  long  9s  and  one  "Long  Tom,*'  a  "42-pounder" — 
and  ninety  men.  The  ''42-pounder''  seems  to  have  been  a  24.  It  was 
delivered  hy  the  Portuguese  Government  in  1892  into  the  custody  of  the 
United  States.  (Mr.  Adee,  Acting  Secretary,  to  Mr.  Reid,  June  16, 1892, 
Mas.  Dept.  of  State.) 
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was  soon  followed  by  tlie  Plantagenet  and  Rota.  Escape  being 
thus  rendered  impracticable,  Captain  Beid  deemed  it  prudent 
to  remain  qniet,  relying  on  the  protection  of  a  neutral  x>ort. 
His  suspicions  were  however  soon  aroused  by  the  exchange  of 
signals  between  the  ships,  and  in  apprehension  of  an  attack 
he  cleared  for  action  and  ordered  the  privateer  to  be  warped 
inshore,  close  under  the  guns  of  the  castle.  While  he  was 
thus  employed  be  saw  four  boats  approaching  <<well  manned 
and  apparently  as  well  armed."  Believing  that  they  intended 
to  board  the  brig,  he  hailed  them  and  warned  them  to  keep 
off,  but  as  they  continued  on  their  course  he  ordered  his  men 
to  fire,  which  they  did,  killing  aud  wounding  a  number  of  the 
men  in  the  boats.  On  the  privateer  a  seaman  was  killed  and 
the  first  lieutenant  wounded.  In  his  account  of  the  afGair,  on 
which  the  foregoing  narrative  is  based,  Captain  Beid  states 
that  the  enemy,  having  met  with  a  "warmer  reception"  than 
they  expected,  "^oon  cried  out  for  quarters  and  hauled  off."^ 

Governor  Bibeiro  did  not  witness  what  haMl 
InterventiaiiandSe-  taken  place;  but  soon  after  9  o'clock  in  the 
^  *  veraor  ^y^^jj^g  jj^  received  a  communication  from 
Mr.  Dabney,  the  American  consul  at  Fayal, 
stating  that  an  attempt  had  been  made  by  "  four  or  five  armed 
boats  to  surprise  and  carry  off"  the  privateer;  that  the  boats 
had  been  repulsed,  but  that  a  new  and  more  formidable  attack 
was  feared.  "  I  therefore  pray  your  excellency,"  said  Mr.  Dab- 
ney, "to  protect  this  American  vessel,  as  far  as  possible,  either 
by  force  or  by  representations  to  the  British  commanders,  to 
the  effect  that  they  should  abstain  from  a  conduct  so  reprehen- 
sible; and  I  also  pray  your  excellency  to  allow  the  Americans 
on  shore  to  go  on  board  to  aid  in  the  defense  of  the  said  vessel 
in  a  contest  so  unequal,  if  the  English  should  persist  in  attack- 
ing the  vessel  again."  Governor  Bibeiro  refused  to  allow  the 
force  of  the  privateer  to  be  increased,  but  he  at  once  wrote 
to  the  commander  of  the  British  squadron,  requesting  him  to 
abstain  from  any  hostilities.  lie  then  repaired  to  the  castle, 
where,  as  he  reported  to  his* government,  he  "learned  that  a 
boat  had  been  sent  from  the  British  ships  of  war  to  examine 
the  privateer,  and  on  its  return  three  others  had  been  sent 
armed;  and  that,  the  captain  of  the  privateer  not  wishing  to 
allow  them  to  come  on  board  of  his  vessel,  a  fire  was  begun  on 


>  8.  Ex.  Doc.  14,  29  Cong.  1  seas. ;  Am.  State  Papers,  Naval  Affain,  496, 
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both  sides,  the  result  of  which  was  that  the  second  officer  of 
the  privateer  was  wounded,  and  two  English  were  killed  and 
seven  wonnded."  He  then  considered  the  affair  terminated, 
and  supposed  his  letter  would  receive  the  attention  of  the 
British  commander.  But  about  11  o'clock  he  perceived  by  the 
light  of  the  moon  that  the  latter  was  ^<  preparing  new  attacks 
and  insults."  About  ten  minutes  past  12  o'clock  a  great  num- 
ber of  boats,  of  which  he  could  count  twelve^  attacked  the 
privateer  and  a  fight  ensued^  lasting  twenty-eight  minutes. 
The  British  forces,  numbering  about  three  hundred  men,  were 
<^  almost  entirely  destroyed."  The  British  consul  told  him  that 
the  loss  in  killed  and  wounded  amounted  to  a  hundred  and 
sixteen  men,  and  it  was  generally  believed  to  have  been 
greater.  He  himself  saw  three  of  the  boats  without  a  single 
person  in  them.  The  total  loss  on  the  privateer  was  two  killed 
and  seven  wounded. 

Ten  minutes  after  the  fight  was  ended  Governor  Bibeiro 
received  from  the  commander  of  the  British  squadron  a  note, 
whichy  though  it  did  not  mention  the  former's  communication, 
evidently  was  written  in  reply  to  it.  In  this  note  the  British 
commander  declared  that  one  of  the  boats  of  the  Plantagenei 
*' was,  without  the  slightest  provocation,  fired  on  by  the  Ameri- 
can schooner  General  Armstrong^  in  consequence  of  which  two 
men  were  killed  and  seven  wounded;"  that  '^the  neutrality  of 
the  x)ort,"  which  he  had  '<  determined  to  respect,"  had  thereby 
been  violated;  that  <^in  consequence  of  this  outrage"  he  was 
'<  determined  to  take  possession  "  of  the  vessel,  and  that  he  hoped 
the  governor  would  order  the  fort43  ^'to  protect  the  force  em- 
ployed for  that  purpose."  At  1  o'clock  on  the  morning  of  Sep- 
tember 27  Governor  Bibeiro  answered  that,  from  the  accounts 
which  he  had  received,  the  British  boats  made  the  first  attack, 
and  that  the  commander  of  the  British  forces  should  give  pub- 
lic evidence  of  the  good  understanding  existing  between  his 
sovereign  and  the  Prince  Kegent  of  Portugal  by  putting  an 
end  to  the  hostilities  begun  at  8  o'clock  on  the  preceding  even- 
ing. At  2  o'clock  in  the  morning  Governor  Bibeiro,  no  response 
to  this  letter  having  been  received,  wrote  again,  asking  the 
British  commander  '<to  suspend  hostilities"  till  he  should  have 
had  a  conference  with  him  on  the  subject.  He  received  a  reply 
through  the  British  consul  to  the  effect  that,  as  the  Americans 
had  been  "the  first  to  violate  the  neutrality"  of  the  port,  the 
commander  of  the  British  squadron  would  "  send  a  brig  to  fire 
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on  the  American  schooner,"  and  that  if  this  brig  <<  should  en- 
counter any  hostilities  from  the  castle,"  or  the  governor  ^^shoold 
allow  the  masts  to  be  taken  from  that  schooner,"  he  woald 
<< regard  the  island  as  an  enemy"  and  ''would  treat  the  town 
and  castle  accor<lingly."  Pursuant  to  this  threat,  an  attack 
upon  the  privateer  was  begun  at  a  quarter  past  6  by  the  Car- 
nation, At  first  it  was  repulsed,  but  Captain  Eeid,  who  had 
been  informed  by  Mr.  Dabuey  of  the  purport  of  the  British 
commander's  communication  to  Governor  liibeiro,  perceived 
that  further  resistance  was  useless,  and  at  half  past  7,  having 
scuttled  the  privateer,  he  and  his  crew  went  ashore,  taking 
with  them  their  baggage  and  part  of  the  ship's  provisions  and 
rigging.  At  8  o'clock  the  Cavitation  returned,  and  after  can- 
nonading the  privateer,  which  was  then  fast  on  the  rocks,  for 
a  quarter  of  an  hour,  sent  boats  to  sack  and  burn  her.  At  9 
o'clock  her  destruction  was  practically  complete.  On  land 
some  houses  were  damaged  and  three  persons  wounded  by  the 
British  tire. 

Such,  in  substance,  was  the  report  of  Governor  Bibeiro,  made 
to  his  government  on  the  28th  of  December,  of  what  he  de- 
scribed as  ''  a  horrible  and  bloody  combat,  occasioned  by  the 
madness,  pride,  and  haughtiness  of  an  insolent  British  officer, 
who  would  not  respect  the  neutrality  maintained  by  Portugal 
in  the  existing  contest  between  His  Britannic  Majesty  and  the 
United  States  of  America." 

The  report  of  Mr.  Dabney,  made  to  his  own 
Seport  of  Mr.  Dabuey.  government  October  5,  1814,  was  to  the  same 
effect.  "  In  the  face  of  the  testimony  of  all 
Fayal  and  a  number  of  respectable  strangers  who  happened 
to  be  in  this  place  at  the  moment,  the  British  commander,"  said 
Mr.  Uabney,  '*  endeavors  to  throw  the  odium  of  this  transaction 
on  the  American  ciiptain,  Reid,  alleging  that  he  sent  the  boats 
merely  to  reconnoiter  the  brig,  and  without  any  hostile  inten- 
tions. The  pilots  of  the  port  did  inform  them  of  the  privateer 
the  moment  they  entered  the  port.  To  reconnoiter  an  enemy's 
vessel  in  a  friendly  port  at  night  with  four  boats,  carrying,  by 
the  best  accounts,  one  hundred  and  twenty  men,  is  certainly  a 
strange  proceeding."^ 


»The  French  journals  of  October  22,  1814,  pnhlNhed  extracts  from 
Mr.  Dabney^B  report.  A  letter  published  by  Cobbeit,  which  was  signed 
"H.  K.  v.,"  and  was  said  to  be  from  "an  Kuglish  gentleman  at  Fayal/' 
gave  an  account  somewhat  similar  to  that  of  Mr.  Dabney.     (Cobbett's 
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September  27  Captain  Reid  entered  before 
***Md*^^*^  ^^^'  Dabney  a  protest,  which  was  sworn  to 
by  himself  and  by  the  tirst  and  third  lieuten- 
ants and  the  sailing  master,  sargeon,  captain  of  marines,  and 
four  prize  masters  of  the  brig.    This  protest,  after  describing 
the  arrival  of  the  brig  at  Fayal,  runs  as  follows: 

"That  during  the  said  afternoon  his  crew  were  employed  in 
taking  on  board  water,  when  about  sunset  of  the  same  day, 
the  British  brig  of  war  Carnation^  Captain  Bentbam,  api)eared 
suddenly  doubling  round  the  northeast  point  of  this  port. 
She  was  immediately  followed  by  the  British  ship  Rota^  of  38 
guns.  Captain  P.  Somerville,  and  the  seventy-four  gun  ship 
Plant/xgenetj  Captain  Robert  Lloyd,  which  latter,  it  is  under- 
stood, commanded  the  s(]uadron;  they  all  anchored  about 
seven  o^clock,  p.  m.,  and  soon  after,  some  suspicious  move- 
ments on  their  part  indicating  an  intention  to  violate  the 
neutrality  of  the  port,  induced  Captain  Reid  to  order  his  brig 
to  be  warped  in  shore,  close  under  the  guns  of  the  castle;  that, 
in  the  act  of  doing  so,  four  boats  approached  his  vessel,  filled 
with  armed  men.  Captain  Reid  repeatedly  hailed  them,  and 
warned  them  to  keep  off,  which  they  disregarding,  he  ordered 
his  men  to  fire  on  them,  which  was  done,  and  killed  and 
wounded  several  men.  The  boats  returned  the  fire,  and  killed 
one  man,  and  wounded  the  first  lieutenant;  they  then  fled  to 
their  ships,  and  prepared  for  a  second  and  more  formidable 
attack.    The  American  brig,  in  the  meantime,  was  placed 


Letters  on  the  Late  War  between  the  United  States  and  Great  Britain 
[New  York,  1815],  286.)  Mr.  Dabney's  report  appeared  in  the  New  York 
Evening  Post  of  December  12,  1814.  The  first  news  of  the  affair  seems  to 
have  been  brought  to  New  York  by  a  passenger  on  the  ship  Isaac  Chauncey, 
which  arrived  November  25.  {Evening  Post,  November  26, 18 14. )  The  most 
satisfactory  historical  account  is  that  given  in  Adams's  History  of  the 
United  States,  VIH.  202,  in  which  the  report  of  Captain  Lloyd  is  repro- 
duced from  the  manuscript  in  the  British  archives.  Accounts  may  be  found 
in  Co^geshairs  History  of  American  Privateers,  370;  Roosevelt's  Naval 
War  of  1812,  338;  McMasters  History  of  the  People  of  the  United  States, 
IV.  1 18;  Perkins's  History  of  the  Political  and  Military  Events  of  the  Late 
War  between  the  United  States  and  Great  Britain,  356;  Ingersoll's  History 
of  the  Second  War  between  the  United  States  and  Great  Britain,  second 
serit  B  (Philadelphia,  1852),  I.  43,  44.  Ingersoll  says:  *'The  privateer  cer- 
tainly fired  first  and  drew  the  first  blood.  But  who  was  the  aggressor 
became  a  question  which  is  not  yet  determined.  Trnth,  always  difficult 
of  ascertainment,  is  hardly  ever  discovered  by  human  testimony  where 
passions  are  excited  by  bloodshed  between  armed  foes."  The  arbitration 
was  pending  when  this  statement  was  published.  In  1833  there  was 
printed  in  New  York  "A  Collection  of  Sundry  Publications  and  Other 
Documents  in  Relation  to  the  Attack  made  During  the  late  War  upon  the 
private  armed  brig  General  Armstrong,*' 
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within  half  cable's  length  of  the  sbore,  and  within  half  pistol 
shot  of  the  castle.  Soon  after  midnight,  twelve,  or,  as  some 
state,  fourteen  boats,  supposed  to  contain  nearly  four  hundred 
men,  with  small  cannon,  swivels,  blunderbusses,  and  other 
arms,  made  a  violent  attack  on  said  brig,  when  a  severe  con- 
flict ensued,  which  lasted  near  forty  minutes,  and  terminated 
in  the  total  defeat  and  partial  destruction  of  the  boats,  with 
an  immense  slaughter  on  the  part  of  the  British.  The  loss  of 
the  Americans  in  the  actions  was,  one  lieutenant  and  one  sea- 
man killed,  and  two  lieutenants  and  live  seamen  wounded. 
At  daybreak  the  brig  Carnation  was  brought  close  in,  and 
began  a  heavy  cannonade  on  the  American  brig,  when  Captain 
Reid,  finding  further  resistance  unavailing,  abandoned  the 
vessel,  after  partially  destroying  her,  and  soon  after  the  Brit- 
ish set  her  on  fire.  The  said  Captain  Reid,  therefore,  desires 
me  to  take  his  protest,  as  he  by  these  presents  does  most  sol- 
emnly protest  against  the  said  Lloyd,  commander  of  the  said 
squadron,  and  against  the  other  commanders  of  the  British 
ships  engaged  in  this  infamous  attack  on  his  said  vessel,  when 
lying  in  a  neutral,  friendly  port;  and  the  said  (3aptain  Beid 
also  protests  against  the  Government  of  Portugal,  for  their 
inability  to  protect  and  defend  the  neutrality  of  this  their 
port  and  harbor,  as  also  against  all  and  any  other  State  or 
States,  person  or  persons,  whom  it  now  doth  or  may  concern, 
for  all  loi^ses,  costs,  and  damages  that  have  arisen,  or  may 
arise,  to  the  owners,  officers,  and  crew  of  the  said  brig  General 
Armstrong,  in  consequence  of  her  destruction  and  the  defeat 
of  her  cruise,  in  the  manner  aforesaid."  ^ 

In  a  report  to  Rear- Admiral  Brown,  made 
^^'iJo  ^*^***^  on  the  day  after  the  destruction  of  the  priva- 
teer. Captain  Lloyd  gave  the  following  version 
of  the  beginning  of  hostilities : 

"On  the  evening  of  the  26th  instant  I  put  into  this  i)ort  for 
refreshments,  previous  to  my  return  to  Jamaica.  In  shore  was 
discovered  a  suspicious  vessel  at  anchor.  I  ordered  Captain 
Bentham  of  the  Carnation  to  watch  her  movements,  and  sent 
the  pinnace  and  cutter  of  this  ship  to  assist  him  on  that  serv- 
ice ;  but  on  his  perceiving  her  under  way,  be  sent  Lieut.  Robert 
Faussett  in  the  pinnace,  about  eight  o'clock,  to  observe  her 
proceedings.  On  his  approaching  the  schooner,  he  was  ordered 
to  keep  oft*  or  they,  would  fire  into  him,  upon  which  the  boat 
was  immediately  backed  of!';  but  to  his  astonishment  he  re- 
ceived a  broadside  of  round,  grape,  and  musketry,  which  did 
considerable  damage.  He  then  repeatedly  requested  them  to 
leave  oft'  firing,  as  he  was  not  come  to  molest  them;  but  the 
enemy  still  continued  his  destructive  fire  until  they  had  killed 


■  S.  £x.  Doc.  14, 29  Cong.  1  sess. 
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two  men  and  woanded  seven,  witbont  a  musket  being  returned 
by  the  boat."* 

In  an  affidavit  made  before  the  British  con- 
'  sul  at  Fayal  September  27, 1814,  and  confirmed 
by  the  oaths  of  the  master  and  first  seaman  of 
the  pinnace,  Lieutenant  Faussett  declared : 

<^That  on  Monday,  the  26th  instant,  about  eight  o'clock  in 
the  evening,  he  was  ordered  to  go  in  the  pinnace  or  guard- 
boat,  unarmed,  on  board  Her  Majesty's  brig  Carnation^  to 
know  what  armed  vessel  was  at  anchor  in  the  bay,  when  Gap- 
tain  Bentham  of  said  brig  ordered  him  to  inquire  of  said  vessel 
(which,  by  information,  was  said  to  be  a  privateer).  When 
said  boat  came  near  the  privateer,  they  hailed  (to  say  the 
Americans),  and  desired  the  English  boat  to  keep  off,  or  they 
would  fire  into  her;  upon  which  Mr.  Faussett  ordered  his  men 
to  back  stern,  and  with  a  boat-hook  was  iii  the  act  of  so  doing, 
when  the  Americans,  in  the  most  wanton  manner,  fired  into 
said  English  boat,  killed  two  and  wounded  seven,  some  of 
them  mortally;  and  this  notwithstanding  said  Faussett  fre- 
quently called  out  not  to  murder  them;  that  they  struck  and 
called  for  quarters.  Said  Faussett  solemnly  declared  that  no 
resistance  of  any  kind  was  made,  nor  could  they  do  it,  not  hav- 
ing any  arms,  nor,  of  course,  sent  to  attack  said  vessel.  Also, 
several  Portuguese  boats,  at  the  time  of  said  unprecedented 
attack,  were  going  ashore,  which,  it  seems,  were  said  to  be 
armed.''* 

Both  the  report  of  Captain  Lloyd  and  the  affidavit  of  Lieu- 
tenant Faussett  confirmed  the  statement  of  Mr.  Dabney  that 
information  had  been  obtained  from  the  pilots  as  to  the  char- 
acter of  the  privateer;  and,  although  the  affidavit  seems  to 
imply  that  this  intelligence  had  not  reached  Captain  Lloyd, 
the  latter's  report  refutes  the  implication.  His  situation  after 
the  fight  was  one  of  great  difficulty.  Deprived  of  the  support 
which  success  even  in  wrongdoing  often  brings,  and  forced  to 
explain  a  disastrous  defeat  incurred  in  what  the  friendly 
Portuguese  governor  as  well  as  the  enemy  denounced  as  a 
flagrant  breach  of  neutrality,  he  would  hardly  have  omitted 
by  inadvertence  what  was  not  only  an  obvious  proof  but  an 
almost  essential  condition  of  innocence ;  and  his  failure  to  state 
that  he  was  ignorant  of  the  character  of  the  privateer  may 
therefore  be  accepted  as  an  admission  that  he  knew  it.  All  he 
could  say  was  that  on  putting  into  port  a  ^'suspicious  vessel" 


» Captain  Lloyd's  Report,  Adams's  History  of  the  United  States,  Vol.  II. 
202. 
•Br.  and  For.  State  Papers,  XLV.  494. 
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was  "discovered."  Nor  did  he  explain  why  it  was  necessary 
to  reinforce  the  boats  of  the  Carnation  with  two  from  his  own 
ship  in  order  to  ''watch"  the  privateer;  nor  why  one  of  those 
boats,  if  their  only  object  was  merely  to  "observe  her  proceed- 
ings," was  so  near  when  last  warned  off  as  to  be  able  to  back 
astern  with  a  boat  hook.  It  does  not  imply  any  doubt  of  the 
trnth  of  Lieutenant  Fanssett's  statement  as  to  the  object  of 
his  approach,  to  say  that  the  information  he  sought  to  obtain 
evidently  was  of  a  very  accurate  kind,  and  precisely  such  as 
would  have  been  useful,  not  to  the  Portuguese  boats  which 
were  goiug  ashore,  but  to  the  British  armed  boats  which  were 
close  by  "observing  the  proceedings"  of  the  privateer.  The 
privateer  was  seeking  to  avoid  a  conflict,  not  to  provoke  one. 
It  was  a  natural  supposition  on  the  part  of  Captain  Eeid  that 
the  British  boats  were  engaged  in  an  attempt  to  board  him; 
and,  being  indisposed  to  submit  without  resistance  to  capture, 
he  fired. 

Captain   Lloyd   stated   in   his  report  that 

Captain  Lloyd's  Ao-  u^i^ig  conduct"  on  the  part  of  the  privateer,  in 

D^diOT^'*'  "violating  the  neutrality"  of  the  port,  left  him, 

as  he  conceived,  "no  alternative  but  that  of 

destroying  her,"  and  that  he  ordered  that  step  to  be  taken 

immediately.    His  report  narrates  what  ensued: 

"Finding  the  privateer  was  warping  under  the  fort  very 
fast.  Captain  Bentham  judged  it  prudent  to  lose  no  time,  and 
about  twelve  o'clock  ordered  the  boats  to  make  the  attack.  A 
more  gallant,  determined  one  never  was  made,  led  on  by  Lieu- 
tenants Matterface,  of  the  Rota^  and  Bowerbank  of  this  ship; 
and  every  officer  and  man  displayed  the  greatest  courage  in 
the  face  of  a  heavy  discharge  of  great  guns  and  musketry. 
But  from  her  side  being  on  the  rocks  (which  was  not  known  at 
the  time),  and  every  American  in  Fayal,  exclusive  of  part  of  the 
crew,  being  armed  and  (concealed  in  these  rocks,  which  were 
immediately  over  the  privateer,  it  unfortunately  ha])peDed 
when  these  brave  men  gained  the  deck  they  were  under  the 
painful  necessity  of  returning  to  their  boats,  from  the  very  des- 
tructive tire  kept  up  by  those  above  them  from  the  shore,  who 
were  in  complete  security, — and  I  am  grieved  to  add,  not 
before  many  lives  were  lost  exclusive  of  the  wounded." 

According  to  some  reports  at  the  time  the  British  loss  was 
63  killed  and  110  wounded.  According  to  the  official  report, 
it  was  34  killed  and  8t>  wounded.^ 


^  James,  Naval  HiBtory  of  Great  Britain  (Chamfer's  ed.),  VI.  349;  AUen, 
Battles  of  the  British  Navy  (ed.  1S53),  11.  487.  JielVs  Weekly  Messenger, 
Loudon,  Octol>er  23,  1814,  p.  343,  announced  that  ''the  Amerioan  privateer 
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We  have  seen  that  Mr.  Dabney,  in  his  first 
tion  onPaJ^  '  commonication  to  Governor  Eibeiro,  requested 
him  to  protect  the  privateer  ^<  as  far  as  imssi- 
ble,  either  by  force,  or  by  representations  to  the  British  com- 
manders." In  his  report  of  the  5th  of  October  he  stated  that 
the  governor,  '<  indignant  at  what  had  passed,  but  feeling  him- 
self totally  unable,  with  the  slender  means  he  possessed,  to 
resist  such  a  force  "  as  that  of  the  British,  ^'  took  the  part  of 
remonstrating,  which  he  did  in  forcible  but  respectful  terms.'' 
Governor  Bibeiro,  in  his  report  of  the  28th  of  September,  said 
that  although  he  was  ^<  perfectly  aware  that  force  should  be 
repelled  by  force,"  and  that  this  was  "  permitted  by  right," 
yet  ^'the  unfortunate  and  miserable  condition"  of  the  island's 
defenses  prevented  him  from  protecting  its  neutrality  by  arms. 
On  the  27ih  of  September  Captain  Beid  protested  '^  against 
the  Government  of  Portugal  for  their  inability  to  defend  the 
neutrality  of  this  their  port  and  harbor,"  and  for  the  resulting 
loss  of  the  privateer.  It  was  conceded  on  all  sides  that  the 
authorities  of  the  island  were  not  in  a  position  to  make  effect- 
ive resistance  to  the  force  of  the  British  squadron,  not  only 
because  the  number  of  soldiers  on  the  island  was  small,  but 
also  because  the  artillery  in  the  castle  of  Santa  Cruz  and  the 
other  forts  was  in  a  ruinous  condition. 

The  agents  of  the  privateer,  Messrs.  Havens 
^^^^^  tMsO**  ^""  *^^  Jenkins,  of  New  York,  on  December  19, 
1814,  transmitted  to  Mr.  Monroe,  then  Secre- 
tary of  State,  a  copy  of  Captain  Beid's  protest  and  certain 
other  papers,  and,  saying  that  they  believed  themselves  to 
have  "  an  equitable  claim  on  the  Government  of  Portugal  for 
the  damages  sustained"  by  the  loss  of  the  vessel,  stated  that 
her  cost  and  outfit  amounted  at  the  time  of  her  sailing  to 
$.30,000.  They  expressed  the  hope  that  the  United  States 
would  ^'demand  compensation  for  the  damage."    They  also 

General  Armstrong ,  of  eighteen  guns,  was  destroyed  at  Fayal  the  end  of 
last  month  by  the  boats  of  His  Majesty's  ships  Plantagenet,  RotUf  and  Car- 
nation, after  a  great  resistance,  in  which  oar  loss  was  135  men  killed  and 
wounded.''  An  extract  from  a  Kingston,  Jamaica,  newspa}>er,  published 
in  the  New  York  Evening  Post,  December  12,  1814,  stated  that  the  tight 
was  began  by  the  firing  on  a  boat  that  was  'Agoing  ashore/'  Marshall,  in 
his  Boyal  Naval  Biography,  III.  243,  says  of  Captain  Lloyd:  "During  the 
late  war  with  tiie  United  States  we  find  him  commanding  the  Plantagenei, 
74,  on  the  American  station,  where  he  captured  a  great  number  of  coast- 
ing veeaels.  He  has  not  been  employed  since  the  peace."  This  is  all;  the 
affair  at  Fayal  is  not  mentioned. 
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inclosed  Mr.  Dabney's  account  of  expeuditares  for  the  brig, 
amoauting  to  $700,  chiefly  for  supplies  for  the  crew  and  for 
their  passage  to  the  United  States. 

At  this  time  the  Portuguese  Court,  temporarily  driven  firom 
Europe,  was  at  Bio  de  Janeiro.  Mr.  Monroe  therefore  ad- 
dressed to  Mr.  Thomas  Sumter,  then  minister  of  the  United 
States  at  that  capital,  the  following  instruction : 

"Department  of  State, 

"  Washmgton,  January  .?,  1815. 
"  Sir:  You  will  receive  herewith  a  protest  and  certain  other 
documents  (Kos.  1  to  5)  concerning  the  destruction  of  the 
American  private  armed  vessel  General  Armstrong^  which  was 
efi'ected,  after  a  gallant  resistance,  by  a  vastly  superior  British 
naval  force,  in  the  port  of  Fayal,  in  violation  of  the  neutrality 
of  Portugal.  The  growing  frequency  of  similar  outrages  on 
the  part  of  Great  Britain  renders  it  more  than  ever  necessary 
for  the  Government  of  the  United  States  to  exact  from  nations 
in  amity  with  them  a  rigid  fulfillment  of  all  the  obligations 
which  a  neutral  character  imposes.  The  President  does  not, 
however,  entertain  a  doubt  of  the  promptitude  which  the 
Prince  Regent  will  manifest,  particularly  when  he  is  informed 
of  the  aggravated  nature  of  this  case,  to  maintain  the  rela- 
tions of  justice  between  the  two  countries,  by  asserting  the 
rights  of  his  own  dominion,  and  those  of  a  belligerent  power 
in  friendship  with  him,  founded,  as  they  are,  on  the  plain  and 
acknowledged  principles  of  public  law.  You  are  requested  to 
bring  all  the  circumstances  of  the  transaction  distinctly  to  the 
view  of  the  Portuguese  Government,  and  to  state  the  claim 
which  the  injured  party  has  to  immediate  indemnification.''  ^ 
Ten  days  before  this  instruction  was  sent 
Com^mdenoe  at  ^j^^  Portuguese  Government,  having  received 
Governor  Eibeiro's  report,  to  which  was 
annexed  his  correspondence  with  Mr.  Dabney  and  the  British 
commander,  had  voluntarily  entered  into  correspondence  with 


^  S.  Ex.  Doc.  14,  29  Cong.  1  seas.  20.  In  an  instruction  to  Mr.  Sumter 
of  November  13, 1815,  Mr.  Monroe  said :  "  It  is  hoped  that  a  sense  of  what 
is  due  to  their  own  dignity,  as  well  as  a  sense  of  justice  to  the  citizens  of 
the  United  States  who  have  suffered  by  the  lawless  capture  and  destruc- 
tion of  their  vessels  and  property  by  British  cruisers  within  the  territorial 
jurisdiction  of  Portugal,  will  induce  the  Portuguese  Qovernment  to  adopt 
effectual  measiirt^s  to  cause  reparation  to  be  made.  This  point  should  bo 
pressed  as  far  as  It  may  be  useful  or  proper  to  do  so.  I  shall  cause  a 
statement  of  the  various  cases  transmitted  to  this  Department  to  be  made 
out  and  forwarded  to  you,  and  I  will  take  that  occasion  to  write  you  more 
fully  on  the  subject."  (Mji.  InsUuctious  to  United  States  Ministers, 
VIII.  2.) 
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Mr.  Snmter  on  the  sabject.  In  oommanicating  to  the  latter 
on  the  23cL  of  December  1814  a  copy  of  Governor  Kibeiro's 
report  and  its  accompaniments,  the  Marqais  d'Agniar,  then 
minister  for  foreign  affairs,  said  that  His  Royal  Highness  the 
Prince  Begent,  having  adopted  a  system  of  strict  neatrality 
in  the  contest  unhappily  raging  between  the  Unites  States 
and  Great  Britain,  had  heard  with  tfae  greatest  grief  ^*of  an 
occurrence  so  repugnant  to  his  sentiments  and  so  contrary  to 
established  principles,"  but  that  he  flattered  bimself  that  the 
citizens  of  the  United  States  would  <^not  have  reason  to  com- 
plain of  the  Portuguese  governor  in  that  conflict,  having  used 
his  utmost  xK)wer  to  prevent  the  evil  that  occurred."  His 
Boyal  Highness  could  not,  said  the  Marquis  d'Aguiar,  '^  avoid 
viewing  this  affair  in  the  light  it  is  represented,  as  attacking 
his  sovereignty  and  index)endence,  by  the  manifest  violation 
of  his  territory  in  the  infringement  of  its  neutrality;"  and  he 
had  therefore  immediately  caused  a  note  on  the  subject  to  be 
addressed  to  the  British  minister  at  Bio  de  Janeiro,  and  had 
at  the  same  time  <'  directed  his  minister  in  London  to  make  the 
reclamation  so  serious  an  offence  requires."  ^ 

Besides  giving  Mr.  Sumter  a  copy  of  the  report  of  Governor 
Bibeiro,  the  Marquis  d'Aguiar  also  communicated  to  him, 
confidentially,  a  copy  of  his  note  to  Lord  Strangford,  the 
British  minister.  In  this  note  the  Marquis  d'Aguiar  com- 
mented npon  <^the  outrageous  manner"  in  which  the  com- 
mander of  the  British  squadron  had  violated  the  neutrality 
of  the  port  of  Fayal  by  "  audaciously  attacking"  the  General 
Armstrong  under  the  guns  of  the  castle,  notwithstanding  the 
remonstrance  of  the  governor;  upon  the  '^base  attempt"  of 
that  commander  to  ascribe  his  violent  measures  to  the  Amer- 
icans, by  pretending  with  '^  the  most  manifest  duplicity  "  that 
the  latter,  in  *«  repelling  the  British  armed  barges,"  "were  con- 
sequently the  aggressors ;"  and  upon  his  "  arrogance  "  in  threat- 
ening to  consider  the  port  as  enemy's  territory  if  the  governor 
should  attempt  to  prevent  him  from  taking  possession  of  the 
American  privateer.  The  "  censurable  moderation  "  of  the  gov- 
ernor daring  these  outrages  would,  said  the  Marquis  d'Aguiar, 
have  induced  His  Boyal  Highness  to  punish  him  if  it  had  not 
appeared  that  he  was  governed  by  a  wish  to  save  the  inhab- 
itants of  the  island  from  the  ravages  which  the  British  com- 


^  S.  Ex.  Doo.  14, 29  Cong.  1  seas.  22. 
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mander  had  threatened  to  commit.  In  conclusion,  the  note 
stated  that  the  Prince  Regent  had  directed  the  Portuguese 
minister  at  London  '<to  require  satisfaction  and  indemnifica- 
tion not  only  for  his  subjects,  but  for  the  American  privateer, 
whose  safety  was  guarantfied  by  the  protection  of  a  neutral 
port."* 

In  1818  Mr.  John  Quincy  Adams,  then  Secretary  of  State, 
addressed  a  note  to  the  Portuguese  minister  concerning  the 
claim,  concluding  as  follows:  "It  is  hoped  that  your  govern- 
ment will,  without  further  delay,  grant  to  the  sufferers  by  that 
transaction  the  full  indemuit|r  to  which  they  are  by  the  law  of 
nations  entitled." 

With  this  communication  the  diplomatic 
^^ci  '^  ^  correspondence  was  closed  for  a  period  of 
nearly  twenty  years;  and  in  the  meantime 
claims  in  behalf  of  the  owners,  officers,  and  crew  of  the 
privateer  were  presented  to  Congress.  On  June  30,  1834,  an 
appropriation  was  made  of  $10,000  to  be  distributed  as  prize 
money  among  the  officers  and  crew  and  the  legal  representa- 
tives of  such  as  might  be  dead,*  Shortly  before  this  appro- 
priation was  made  Captain  lieid  presented  a  memorial  to  the 
Department  of  State  touching  the  claim  against  Portugal ;  but 
Mr,  McLane,  who  was  then  Secretary  of  State,  replied  that 
the  situation  of  that  country  was  <'  such  as  to  render  the  pres- 
ent an  unsuitable  time  for  presenting  any  claim,  however  just, 
upon  the  government."  Mr.  McLane  added,  however,  that 
when  the  political  affairs  of  Portugal  became  settled  the 
memorial  would  ''receive  all  proper  attention,"  and  that  such 
measures  would  be  adopted  '^  as  the  circumstances  of  the  case 
may  appear  to  justify."^ 

In  the  following  year  Mr.  Asbury  Dickins,  as  Acting  Secre- 
tary of  State,  writing  to  Mr.  Kavanagh,  minister  of  the  United 
States  at  Lisbon,  in  relation  to  claims,  said  that  "another 
claim"  which  "appeared  to  the  Department  of  State,  upon 
the  statement  submitted  in  behalf  of  the  parties  interested,  to 
be  well  founded,"  and  which  he  was  "accordingly  instructed 
to  present  to  the  Government  of  Portugal,"  was  that  of  the 


» The  Marquis  d'Aguiar  to  Lord  Strangford,  December  22,  1814,  S.  Ex. 
Doc.  14,  29  Cong.  1  seas.  21. 

'-'6  Stats,  at  L.  603. 

3  Mr.  McLane,  Sec.  of  State,  to  Captain  Reid,  June  2, 1834,  8.  £x.  Doc.  14, 
29  Cong.  1  seas.  23. 
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brig  General  Armstrong.  ^^The  Portagaese  authorities  at  that 
place  having  failed/'  said  Mr.  Dickins,  ^^  to  afford  to  this  vessel 
the  protection  to  which  she  was  entitled  in  a  friendly  port, 
which  she  had  entered  as  an  asylum,  the  government  is  unques- 
tionably bound  by  the  law  of  nations  to  make  good  to  the  suf- 
ferers all  the  damages  sustained  in  consequence  of  the  neglect 
of  so  obvious  and  acknowledged  a  duty.  Captain  Beid,  who 
ooDunanded  the  privateer,  and  who  represents  himself  to  be 
the  agent  for  the  parties  concerned,  will  be  requested  to  trans- 
mit to  yon  the  necessary  documents  to  establish  the  claim  and 
to  show  the  amount  of  damages  to  which  the  persons  interested 
are  entitled.  The  opinion  given  by  the  Department  has  no 
reference  to  the  amount  demanded,  but  only  the  principle  upon 
which  the  claim  is  asserted."*  On  May  26, 18.35,  Mr.  Forsyth, 
who  was  then  Secretary  of  State,  acquainted  Captain  lieid 
with  the  purport  of  these  instructions,  and  informed  him  that 
any  papers  which  he  might  wish  to  send  to  Mr.  Kavanagh  as 
evidence  in  the  case  would  be  forwarded  by  the  Department, 
if  he  should  prefer  that  mode  of  transmission.  In  response 
to  this  invitation  Captain  Reid  sent  to  the  Department  of  State 
certain  documents  which  Mr.  Forsyth,  on  October  22, 1835, 
transmitted  to  Mr.  Kavanagh  "without  examination,"  at  the 
same  time  observing  that  the  Department  was  not  to  be  under- 
stood "as  expressing  any  opinion  in  respect  to  their  sufficiency 
for  the  puri)ose  for  which  they  were  designed''  or  as  to  "the 
amount  of  the  claim"  which  he  was  to  make;  and  that  it  was 
not  thought  necessary  to  add  anything  to  the  instructions 
already  given. 

Mr.  Kavanagh  duly  acknowledged  the  receipt  of  the  docu- 
ments, but  after  examining  them  decided,  before  presenting  the 
claim,  to  ask  for  further  instructions.  He  observed  that  the 
estimate  of  the  value  of  the  brig  and  her  outfit  rested  solely 
on  the  testimony  of  Mr.  Havens,  one  of  her  agents;  that  on 
January  23,  1817,  a  committee  of  the  Senate  reported  ad- 
versely a  x>etition  in  behalf  of  the  owners,  officers,  and  crew 
for  remuneration  for  the  brig's  destruction;  that  on  March  4, 
1818,  the  Committee  on  Naval  Aifairs  of  the  House  reported  a 
bill  to  grant  the  officers  and  crew  $10,000,  but  that  it  did  not 
appear  why  it  did  not  pass;  and  that,  while  the  affidavit  of 
Mr.  Havens  valued  the  brig  and  her  outfit  at  $42,000,  Captain 

>  S.  Ex.  Doc.  14,  29  Cong.  1  seas.  23-24. 
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Keid's  estimate  of  the  loss  and  damage  to  the  owners,  officers, 
and  crew  was  $200,800.  He  had  therefore  delayed  the  pres- 
entaion  of  the  claim  for  the  reason  (1)  that  he  desired  to  ob- 
tain sach  instractions  as  the  Department  of  State  might  deem 
it  proper  to  give  on  a  full  view  of  all  the  evidence  which  the 
parties  had  transmitted;  (2)  that  it  appeared  that  a  correspond- 
ence took  place  at  Rio  de  Janeiro  in  1814,  bnt  that  there  was 
nothing  in  his  legation  to  show  the  result;  and  (3)  that  he  was 
fearful  that  the  presentation  of  the  claim  under  these  circum- 
stances might  afford  a  pretext  for  postponing  the  settlement 
of  other  claims  "  the  validity  of  which  had  been  already  ad- 
mitted before  the  receipt  of  Captain  Beid's  documents.^  The 
Department  of  State  refrained  however  from  giving  further 
instructions,  beyond  directing  Mr.  Kavanagh  to  use  his  best 
judgment.  "As  it  is  well  understood,"  said  Mr.  Forsyth,  "that 
after  asking  the  interference  of  their  government  to  procure 
redress  for  the  injuries  they  suppose  themselves  to  have  sus- 
tained, the  parties  must  abide  by  such  settlement  as  that  gov- 
ernment may  make,  you  will,  after  a  careful  examination  of 
the  evidence,  demand  from  the  Portuguese  authorities  the 
highest  amount  of  damages  which  in  your  judgment  a  prudent 
and  conscientious  man  would  feel  himself  justified  in  asking 
were  he  prosecuting  his  own  claim."^ 

February  17, 1837,  Mr.  Kavanagh  presented  the  claim  to  the 
Portuguese  Government,  inclosing  with  his  note  three  docu- 
ments, marked  A,  B,  and  C,  consisting,  respectively,  of  Mr. 
Dabney's  letter  to  Governor  Bibeiro  of  Sept^ember  26,  1814, 
requesting  his  interposition ;  Captain  Beid's  protest  of  Sep- 
tember 27, 1814,  and  Mr.  Dabney's  letter  to  Governor  Bibeiro 
of  September  30,  1814,  inclosing  a  copy  of  the  protest.  On 
the  4th  of  September  1837  Mr.  Kavanagh  reported  that,  while 
he  had  had  no  written  answer  to  his  note,  the  minister  for 
foreign  affairs  had  told  him  that,  although  he  was  not  yet  pre- 
pared to  give  a  definite  decision,  the  claim  appeared  to  be 
"inadmissible;  that  the  Portuguese  force  at  Fayal  was  at  the 
time  of  the  destruction  of  the  privateer  totally  incompetent  to 
resist  the  assailing  British  squadron ;  and  that  the  commander 
of  the  fort  had  done  all  in  his  power  to  dissuade  the  assailants 
from  their  threatened  attack."  Mr.  Kavanagh  also  stated  that 
the  minister  for  foreign  affairs  had  on  two  or  three  occasions 
referred  "  to  the  great  damages  sustained  by  Portuguese  com- 


1  Mr.  Forsyth,  Sec.  of  State,  September  21, 1836,  S.  Ex.  Doc.  14, 29  Cong. 
1  sees.  31. 
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merce  from  armed  vessels  sailing  under  the  flag  of  Artigas, 
whose  prizes  were  all  alleged  to  have  been  taken  into  the  ))orts 
of  the  United  States,  and  there  wasted  or  destroyed  without 
any  indemnity  to  the  sufferers." 

In  March  1840  a  letter  was  addressed  by  a  representative  of 
the  claimants  to  President  Van  Buren.^  It  was  answered  by 
Mr.  Forsyth  with  the  statement  that  the  case  had  been 
repeatedly  presented  to  the  Portuguese  Government,  but 
without  success,  '<  the  claim  having  been  deemed  inadmissible, 
on  various  grounds;"  but  that  the  instructions  of  the  charge 
d'affaires  of  the  United  States  at  Lisbon  required  him  to  urge 
the  matter  whenever  there  was  room  to  expect  a  favorable 

result 

In  March  1841  Mr.  Webster  succeeded  Mr. 
^"'^'^J^'^-  Forsyth  as  Secretary  of  State,  but,  although 
letters  in  regard  to  the  claim  were  addressed 
to  him  in  the  ensuing  June  and  November,  it  was  not  till  Jan- 
nary  15,  1842,  that  he  sent  instructions  to  the  legation  at 
Madrid  on  the  subject.  In  these  instructions  he  directed 
Mr.  Barrow,  who  had  succeeded  Mr.  Kavanagh  as  charge 
d'affaires  at  Lisbon,  to  make  himself  ^^  acquainted  with  the 
circumstances,  and  address  a  note  to  the  minister  of  foreign 
affairs  on  the  subject."    Continuing,  he  said: 

"The  amount  of  the  claim  the  department  will  not  attempt 
to  fix;  but  its  justness,  I  believe,  has  not  been  denied.  If,  in 
the  course  of  your  discussion  of  the  claim,  there  should  arise 
a  disposition  on  the  part  of  the  Portuguese  Government  to 
compromise  the  claim,  you  will  inform  this  department  imme- 
diately of  it.  If  the  inadmissibility  of  the  claim  is  made  to 
depend  upon  the  defect  of  evidence,  or  upon  any  other  cause, 
you  will  ascertain  precisely  what  further  evidence  is  required 
in  addition  to  that  which  has  already  been  communicated  by 
Captain  Beid,  and  will  be  found  on  file  in  your  legation;  or  in 
what  manner  the  difficulties,  whether  real  or  assumed,  that 
have  so  long  delayed  the  settlement  of  what  appears  to  be  a 
just  demand,  may  be  removed."^ 

Mr.  Barrow  duly  executed  his  instructions  and  received  from 
the  minister  for  foreign  affairs  a  promise  of  consideration;  but, 
owing  to  a  change  in  the  foreign  office,  the  fulfillment  of  the 
promise  was  delayed.  On  August  3, 1843,  however,  Mr.  Gomes 
de  Castro,  who  had  then  become  minister  for  foreign  affairs, 
made  a  formal  reply.    After  expressing  surprise  that  the  claim 

1  Samuel  C.  Beid,  Jr.,  to  President  Van  Baren,  March  29,  1840,  8.  Ex. 
Boc.  14,  29  Cong.  1  seas.  37. 
•8.  Kx.  Doc,  14,  29  Cong.  1  seas.  40.  r^  1 
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should  have  been  revived  after  a  silence  of  so  many  years,  he 
said  that  all  accounts  agreed  that  the  American  brig,  under 
the  pretext  that  four  boats  from  the  British  vessels  were  ap- 
proaching her,  fired  upon  them,  killing  some  of  the  men  and 
wounding  others.  The  United  States  alleged  that  the  boats 
contained  armed  men  who  had  a  hostile  intention.  Great  Brit- 
ain affirmed  that  they  carried  only  inoffensive  men,  who  were 
going  ashore  from  their  shi]>8  on  dnty,  and  that  they  casually 
met  the  American  brig  when  she  was  preparing  to  leave  the 
port  of  Fayal.  It  was  undeniable,  said  Mr.  Gomes  de  Castro, 
that  the  first  shot  came  from  the  privateer,  thus  constituting 
her  the  aggressor.  Nevertheless,  although  the  Portuguese 
authorities  were  utterly  unable  to  prevent  hostilities,  the  gov- 
ernor had  employed  every  means  of  persuasion  to  attain  that 
end.  The  British  Government  had  subsequently  apologized 
to  that  of  Portugal  for  the  rashness  of  its  officers,  and  had 
indemnified  the  inhabitants  of  Fayal  for  the  damages  inflicted 
upon  them  by  the  British  fire;  although,  by  the  course  of  rea- 
soning employed  by  the  United  States,  the  British  Government 
might  rather  have  expected  an  apology  for  the  attack  made 
by  the  privateer  in  the  Portuguese  territory.  In  conclusion 
Mr.  Gomes  de  Castro  expressed  the  hope  that  the  United  States 
wouhl  perceive  that  no  just  ground  existed  for  demanding  an 
indemnity  from  Portugal.^ 

When  the  note  of  Mr.  Gomes  de  Castro  was 
DeeUions  of  Mr.  Up-  received  in  Washington,  Mr.  Upshur,  who  had 
ADran  -  ijhen  become  Secretary  of  State,  communicated 

a  copy  of  it  to  Mr.  Samuel  C.  Beid,  jr.,  a  son 
of  Captain  Reid,  who  had  succeeded  the  latter  as  the  active 
agent  of  the  claimants.  Mr.  Reid  in  reply  contested  the 
conclusions  of  the  note,  and  expressed  confidence  that  the  gov- 
ernment of  the  United  States  would  "feel  it  incumbent  and 
due  to  its  own  honor  to  make  a  i>eremptory  demand  for  sat- 
isfaction in  the  premises."  Mr,  Upshur,  answering  this  solici- 
tation, said:* 

"Department  of  State, 

"  Washington  J  January  10^  1844, 

"  Sir  :  At  the  repeated  instance  of  yourself  and  others  inter- 
este<i  in  the  case  of  tlie  privateer  General  Armntrong^  this  gov- 
ernment has  again  and  again  instructed  its  repiesentatives  at 
Lisbon  to  bring  the  claim  to  the  notice  of  the  Government  of 


1 S.  Ex.  Doc\  14, 29  Cong.  1  sess.  48.  «Id.  54. 
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Portagal.  This  has  been  done,  and  every  argament  has  been 
employed  toindace  Portagal  to  acknowledge  the  justice  of  the 
claim,  and  to  make  dae  reparation.  All  these  efforts,  of  which 
you  are  well  aware,  have  proved  unavailing,  and  the  Depart- 
ment of  State  is  nn willing,  under  all  the  circumstances,  to 
renew  the  application,  having  every  reason  to  believe  that  all 
future  applications  will  prove  as  fruitless  as  those  that  are 
past.  Argument  and  importunity  have  been  exhausted,  and 
this  government  can  see  nothing  in  the  circumstances  to  justify 
or  warrant  it  in  having  recourse  to  any  other  weapons. 
"  I  am,  sir,  respectffily,  your  obedient  servant, 

"A  P.  TJPSHTTB, 

"Samuel  O.  Reid,  Jr.,  Esq.,  N^&w  Orleans.^ 

Of  this  decision  the  agent  of  the  claimants  sought  to  obtain 
a  reconsideration  both  by  Mr.  Upshur  and,  after  his  death,  by 
Mr.  Calhoun,  but  without  success.  Mr.  Calhoun,  in  a  letter 
to  Senator  Johnson  of  Louisiana  of  August  4,  1844,  said: 

"The  case  of  the  General  Armstrong  was  disposed  of  by  my 
predecessor  upon  grounds  which  appeared  to  me  to  be  judicious 
and  proper.  Of  this  Mr.  Beid  had  been  duly  informed;  and  I 
can  see  no  good  reason  under  the  circumstances  for  renewing 
the  claim  or  for  continuing  a  correspondence  on  the  subject." 

In  consequence  of  this  action  of  the  execu- 
Aetion  of  the  BoiAte.  tive  department  of  the  government  the  mat- 
ter was  brought  by  the  claimants  to  the 
attention  of  the  Senate,  by  which  a  resolution,  offered  by  Mr. 
Johnson,  was  on  January  8,  1845,  adopted  requesting  the 
President  "to  cause  to  be  communicated  to  the  Senate  copies 
of  all  the  correspondence,  evidence,  and  papers  on  file  in  the 
State  Department  in  the  case  of  the  brig  General  Armstrong 
against  the  Government  of  Portugal,  and  to  communicate  to 
the  Senate  the  causes  which  have  retarded  an  adjustment  of 
the  said  claim,  and  of  the  proceedings  still  in  progress  to 
effect  the  object."  President  Polk,  December  16,  1845,  com- 
mnuicated  to  the  Senate  the  "  correspondence,  evidence,  and 
papers"  embraced  in  the  resolution.^  On  the  19th  of  the  fol- 
lowing May  Mr.  Atherton,  from  the  Committee  on  Foreign 
Relations,  to  whom  the  President's  message  was  referred,  sub- 
mitted a  report,  which,  after  describing  the  engagement  at 
Fayal  and  particularly  referring  to  the  communication  of  Mr. 
Dabney,  the  report  and  correspondence  of  Governor  Ribeiro, 
the  diplomatic  correspondence  of  the  United  States,  the  note 


^S.  Ex.  Doc.  14,  29  Cong.  1  seas. 
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of  Mr.  Gomes  de  Castro,  and  the  decision  of  Mr.  Upshar  as 
affirmed  by  Mr.  Galhoau,  concluded  as  follows:^ 

"The  committee,  as  has  been  previously  intimated,  do  not 
suppose  it  is  expected  that  they  should  express  an  opinion  on 
the  decision  of  the  State  Department,  as  indicated  in  the  let- 
ters of  Mr.  Upshur  and  Mr.  Calhoun.  They  suppose  this  deci- 
sion must  be  founded  rather  on  the  inability  of  the  Portuguese 
force  at  Fayal  to  protect  themselves  and  others  against  British 
insolence  and  aggression,  and  an  unwillingness  on  the  part  of 
the  United  States  Government  to  interrupt  friendly  relations 
with  a  government  like  that  of  Portugal,  by  pressing  a  claim 
to  extremity,  however  abstractly  just,  which  arose  under  cir- 
cumstances like  those  attending  this  case,  than  on  any  facts  or 
arguments  contained  in  the  letters  of  Sefior  de  Castro.  •    •  • 

"The  subject  has  only  during  the  present  'session  been 
brought  to  the  notice  of  the  committee.  Taking  into  view  the 
assumptions  contained  in  the  letter  of  Seiior  de  Castro,  which 
they  cannot  but  regard  as  entirely  gratuitous  and  unfounded, 
and  adverting  to  the  fact  that  no  reply  has  been  made  to  that 
letter,  the  committee  would  suggest  the  subject  for  the  consid- 
eration of  the  Department  of  State  to  decide  whether  further 
proceedings  may  not  be  called  for  in  the  case. 

"2d.  Although  no  memorial  or  petition  has  been  referred  to 
the  committee,  written  arguments  and  statements  having  been 
submitted  in  behalf  of  those  interested,  the  committee  infer 
that  the  main  object  of  the  call  for  the  documents  under  con- 
sideration was  to  make  them  the  foundation  of  a  claim  against 
the  United  States. 

"In  entering  on  the  second  aspect  of  the  case,  it  is  proper  to 
remark  that  the  gallantry  of  Captain  Beid  and  bis  crew  are 
duly  estimated  by  the  committee.  Their  heroic  conduct  has 
received  the  meed  of  their  country's  approbation.  So  highly 
has  it  been  appreciated  by  Congress,  that  an  act  passed  in 
1834  to  distribute  ten  thousand  dollars  among  the  officers  and 
crew  of  the  General  Armstrong.  This  donation  is  believed  to 
be  without  precedent  in  similar  circumstances,  and  marks  the 
peculiar  sense  entertained  by  Congress  of  their  deserts.  But 
in  relation  to  the  claim  of  the  owners  of  the  General  Armstrong 
on  the  Government  of  the  United  States,  the  committee  concur 
in  the  report  of  the  naval  committee  of  the  Senate,  made  Jan- 
uary 20,  1817,  and  are  not  aware  of  any  principle  on  which  it 
can  be  allowed.  If  such  a  precedent  were  admitted,  all  claims, 
by  our  citizens,  against  foreign  nations  for  spoliations  must,  at 
once,  be  satisfied  from  our  national  treasury.  When  indemnity 
for  spoliations  is  obtained  by  our  government  from  a  foreign 
nation,  the  government  becomes  liable  to  the  citizens  who  are 
interested,  but  not  before.  And  although  it  is  undoubtedly 
the  duty  of  government  to  prosecute  the  claims  of  its  citi- 
zens against  foreign  nations,  and  to  seek  redress  by  all  prudent 


1 S.  Report  349,  29  Cong.  1  Hess. 
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and  proper  meiins,  yet  it  must  be  left  to  its  discretion  to  judge 
what  those  means  shall  be.  Nor  does  their  failure  impose  any 
obligation  on  the  government  to  assume  the  office  of  redressing 
the  wrong  by  recompense  from  its  own  coflfers. 

<'  Besides,  this  is  a  claim  on  the  United  States,  not  on  account 
of  spoliation  committed  by  Portugal,  but  on  account  of  a  viola- 
tion by  Great  Britain  of  the  neutral  rights  of  Portugal,  which 
Portugal,  a  third  party,  failed  to  enforce.  And  whether  this 
violation  of  neutral  rights  arose  from  the  weakness  or  the  con 
nivance  of  the  Portuguese  authorities,  the  Government  of  the 
United  States  must  decide  as  to  the  time  and  the  method  of  de- 
manding, and  especially  as  to  the  propriety  of  enforcing  redress. 
In  no  event — neither  by  the  probability  nor  improbability  of 
obtaining  redress  from  Portugal — can  the  duty  be  imposed  on 
the  Government  of  the  United  States  of  indemnifying  the 
claimants  out  of  our  own  treasury. 

^^The  committee,  therefore,  recommend  the  adoption  of  the 
following  resolution : 

^"Resolved^  That  the  Committee  on  Foreign  Relations  be  dis- 
charged from  the  further  consideration  of  the  message  and 
Accompanying  documents  in  the  case  of  the  General  Armstrong^ 
and  that  the  same  be  laid  upon  the  table.'^ 

The  adverse  rulings  of  Mr.  Upshur  and  Mr. 
^^^ytai^  Calhoun  remained  undisturbed  till  1849,  when 
Mr.  Clayton  became  Secretary  of  State.  Mr, 
Clayton  reopened  the  case,  and  on  the  28th  of  April  instructed 
Mr.  G.  W.  Hopkins,  the  new  charge  d'affaires  at  Lisbon,  to 
give  it  his  *' earliest  attention.''  In  obedience  to  this  command 
Mr.  Hopkins,  on  Jnne  28,  1849,  addressed  to  the  Conde  de 
Tojal,then  Portuguese  minister  for  foreign  affairs,  an  extended 
note  in  which  he  reviewed  the  whole  case.  He  quoted  at  length 
from  Governor  Kibeiro's  report,  and  from  the  notes  of  the  Mar- 
quis d'Aguiar  to  Lord  Strangford  and  Mr.  Snmter,  and,  after 
repelling  by  these  evidences  the  charge  that  the  privateer 
was  the  aggressor,  maintained  that  Portugal  was  bound  to 
make  indemnity  for  her  destruction,  both  on  the  ground  that 
the  government  was  under  a  positive  obligation  either  to  en- 
force its  neutrality  or  to  afford  compensation  for  any  injury 
resulting  from  its  failure  to  do  so,  as  well  as  on  the  ground  that 
the  governor  had  not  used  all  the  means  he  possessed  for  re- 
quiring the  neutrality  of  the  port  to  be  respected.  Mr.  Hop- 
kins also  argued  that  the  liability  of  Portugal  was  recognizeil 
in  the  note  of  the  Marquis  d- Aguiar  to  Lord  Strangford.^  In 
conclusion,  Mr.  Hopkins  said  that,  unless  further  negotiation 
should  promise  something  else  than  delay,  he  must  insist  on 
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being  informed  of  the  Portugaese  Government's  final  decision 
at  least  as  early  as  the  1st  of  the  next  October,  in  default  of 
which  the  President  woald  be  justified  in  regarding  further 
delay  as  a  denial  of  justice  and  in  taking  such  steps  '^as  the 
rights  of  his  injured  fellow-citizens  may  require." 

The  Portuguese  Government's  reply  was  made  on  the  29th 
of  September.  The  Ooude  de  Tojal,  referring  to  the  occur- 
rences at  Fayal  in  1814,  argued  that  Governor  Ribeiro  wrote 
his  report  under  great  excitement;  that  he  was  not  present  at 
the  commencement  of  the  hostilities,  but  based  his  statements 
on  the  information  given  him  by  the  American  consul;  and 
that  the  note  of  the  Marquis  d'Aguiar  to  Lord  Strangford 
could  not  have  any  greater  force  than  the  report  on  which  it 
was  founded.  He  also  pointed  out  that,  according  to  the  gov- 
ernor's report,  the  British  barge  which  approached  the  Ameri- 
can privateer  was  unarmed;  and  he  declared  that  this  fact  was 
affirmed  by  Captain  Lloyd,  and  supported  by  the  deposition 
of  Lieutenant  Faussett.^ 

The  argument  of  the  Conde  de  Tojal  was  reenforced  by  Mr. 
De  Figaniere,  the  Portuguese  minister  at  Washington,  who  on 
the  9th  of  November  1849  presented  to  Mr.  Clayton  an  argu- 
mentative memorandum  in  which  he  contended  that  Captain 
Eeid's  allegation  that  the  movements  of  the  British  vessels 
were  suspicious  did  not  justify  his  beginning  hostilities,  nor 
overcome  the  unqualified  allegation  of  the  British  commander 
that  his  boat  had  no  hostile  intention.  Portugal  was,  declared 
Mr.  De  Figaniere,  the  victim  of  both  belligerents.  She  was 
not  bound  to  have  every  place  in  her  dominions  so  fortified  as 
to  enforce  her  neutrality  upon  any  belligerent  who  might  dis- 
regard it.  Moreover,  after  1843,  the  Portuguese  Government 
had  reason  to  think  that  the  claim  would  not  be  renewed. 

The  Portuguese  Government  afterward  offered  to  arbitrate 
all  the  claims  of  the  United  States. 

^In  a  subsequent  note  the  Conde  de  Tojal  stated  that  in  1814  Lord 
Bathurst  directed  the  British  minister  at  Lisbon  '*  to  give  the  Portugnese 
Government  a  verbal  satisfaction  "  for  the  destniction  of  the  General  Jrm- 
strong^  ''justifying  at  the  same  time  the  conduct  of  Commodore  Lloyd,  in 
regard  to  the  provocation  given  by  the  Anierican  privateer,  which  was  the 
first  to  fire  upon  the  English ; ''  and  that  finally  I^ord  Castlereagh,  in  1817, 
sent  £319  to  the  inhabitants  of  the  village  of  Horta,  ''refusing,  at  the 
same  time,  in  the  most  positive  manner  to  indemnify  the  owners  of  the 
privateer,  on  the  ground  that  the  lattt-r  had  been  the  aggreiisor.'*  (Br. 
and  For.  State  Papers^  XLV.  505.) 
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On  March  8, 1850,  Mr.  Clayton  instructed  Mr*  James  B.  Glaj, 
who  had  saceeeded  Mr.  Hopkins  at  Lisbon,  that  the  President 
would  not  refer  the  claims  to  arbitration.  He  further  in- 
structed Mr.  Clay  that  this  answer  would  be  sent  by  a  man-of- 
war,  and  that  if,  after  waiting  a  reasonable  time  for  an  adjust- 
ment of  the  claims  of  the  United  States,  none  should  be  made, 
he  would  demand  his  passports;  but  that  he  might  await  the 
decision  of  the  Portuguese  Government  for  twenty  days,  or 
even  longer  if  necessary.' 

^  Upon  the  receipt  of  these  instructions,  which 

teofArtitratiaii'  ^®^®  borue  to  him  on  a  man-of-war,  Mr.  Clay 

at  ODce  renewed  his  correspondence  with  the 

Portuguese  Government;  and  on  the  6th  of  July  1850  the 

Conde  de  Tojal,  after  several  notes  had  been  exchanged,  said 

that— 

"yielding  to  the  force  of  circumstances,  and  without  enter- 
ing anew  into  the  question  of  the  justice  or  injustice  of  the 
claims  presented  by  the  Government  of  the  United  States,  and 
solely  for  the  preservation  of  peace,  the  Government  of  Her 
Most  Faithful  Majesty  is  ready  to  pay  the  mentioned  claims  to 
the  amount  of  91,727  dollars,  according  to  the  account  of  Sen- 
hor  Clay,  with  the  sole  exception  of  the  first  to  which  he 
alludes — ^that  of  the  privateer  General  Armstrong,  As  to  this 
claim,  the  undersigned  cannot  depart  from  the  proposition 
which,  in  this  respect,  he  has  already  made  to  Sen  hor  Clay, 
that  so  important  a  claim  should  be  submitted  to  a  third 
Power."* 

On  the  11th  of  July  Mr.  Clay  replied  that  all  the  claims 
were  "  believed  by  his  government  to  be  entirely  just,  and  none 
more  so  than  that  of  the  privateer  General  Armstrong^^^  and 
that  his  instructions  did  not  allow  him  to  entertain  any  propo- 
sition which  had  not  for  its  object  ^^  the  adjustment  and  final 
settlement  of  every  claim,  without  exception."  He  therefore 
demanded  his  passports,  which  were  sent  to  him  on  the  13th 
of  July,  with  an  expression  of  regret  that  the  offer  of  arbitra- 
tion had  been  declined.  **No  government,"  said  the  Conde  de 
Tojal,  "could  pretend  to  infallibility  in  respect  of  its  own  opin- 
ions, and  the  refusal  to  submit  the  case  of  the  privateer  to 
arbitration,  as  proposed  by  the  weaker  party,  was  calculated 
to  produce  the  impression  that  there  were  doubts  as  to  the  jus- 
tice of  the  claim  presented  by  the  stronger."^ 
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When  this  correspondence  was  received  In 
Mr.  Wobrter'8  Ac-  Washington  President  Taylor  was  dead,  and 
^T^  ""'  ^^'  ^^'  Webster  had  succeeded  Mr.  Clayton  as 
Secretary  of  State.  On  September  6,  1850, 
Mr.  Webster  wrote  to  Mr.  De  Figaniere,  and  after  quoting  the 
offer  contained  in  the  note  of  the  Gonde  de  Tojal  to  Mr.  Clay 
of  the  0th  of  July,  said  that  the  President,  sincerely  wishing  to 
preserve  relations  of  amity  with  Portugal  and  to  bring  pend- 
ing questions  to  an  immediate  close,  accepted  it.'  In  execution 
of  the  agreement  thus  concluded,  Mr.  Webster  and  Mr.  De 
Figaniere  signed,  February  26,  1851,  a  treaty  by  which  provi- 
sion was  made  for  the  settlement  of  all  the  claims  but  that  of 
the  General  Armstrong  by  the  payment  of  $91,727,  the  sum 
offered  by  the  Conde  de  Tojal,  and  for  the  submission  of  that 
claim  to  arbitration.  The  stipulations  in  regard  to  the  arbi- 
tration were  as  follows : 

'^Art.  II.  The  high  contracting  parties,  not  being  able  to 
come  to  an  agreement  upon  the  question  of  public  law  involved 
in  the  case  of  the  American  privateer  brig  General  Arm- 
Mtrong,  destroyed  by  British  vessels  in  the  waters  of  the  island 
of  Fayal,  in  September,  1814,  Her  Most  Faithful  Majesty  has 
proposed,  and  the  United  States  of  America  have  consented, 
that  the  claim  presented  by  the  American  Government,  in  behalf 
of  the  captain,  officers,  and' crew  of  the  said  privateer,  should 
be  submitted  to  the  arbitrament  of  a  sovereign,  potentate,  or 
chief  of  some  nation  in  amity  with  both  the  high  contracting 
parties. 

"Art.  III.  So  soon  as  the  consent  of  the  sovereign,  potentate 
or  chief  of  some  friendly  nation,  who  shall  be  chosen  by  the 
two  high  contracting  parties,  sball  have  been  obtained  to  act 
as  arbiter  in  the  aforesaid  case  of  the  privateer  brig  General 
Armstrong^  coi)ies  of  all  correspondence  which  has  passed  in 
reference  to  said  claim  between  the  two  Governments  and  their 
respective  rei)resentative8  shall  be  laid  before  the  arbiter,  to 
wbose  decision  the  two  high  contracting  parties  bind  them- 
selves to  submit.''* 

As  arbitrator  under  this  agreement  the  con- 
^^"^tratOT*  ^^'  tracting  i)arties,  on  the  suggestion  of  the  Uni- 
ted States,  chose  the  President  of  the  French 
Republic,  Louis  Napoleon.    On  April  3,  1852,  Mr.  William  0. 
Rives,  then  minister  of  the  United  States  at  Paris,  and  the 
Count  Azanhaga,  Portuguese  minister  at  the  same  capital, 

» Br.  and  For.  State  Papere,  XLV.  552. 
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commanicated  to  the  Marquis  de  Tnrgot,  minister  of  foreign 
aflairS;  twenty-one  documents,  embracing  the  correspondence 
referred  to  in  the  treaty.'  November  30, 1852,  the  arbitrator 
rendered  the  following  award: 

"Nous  Louis  Napoleon,  President  de  la  B^publique  Fran- 
9aise: 

"  Le  Gouvernement  des  Etats  Unis  et  celui  de  Sa  Majesty  la 
Beine  du  Portugal  et  des  Algarves,  nous  ayant,  aux  termes 
d^nne  Convention,  signee  {\  Washington,  le  26  F^vrier,  1851, 
demande  de  prononcer  comme  arbitre  sur  une  reclamation  rela- 
tive au  corsaire  Americain,  le  General  Armstrong^  d^truit  dans 
le  port  de  Fayal,  le  27  Septembre,  1814: 

"  Apres  nous  etre  fait  rendre  un  compte  exact  et  circonstan- 
ci^  des  faits  qui  ont  caus^  le  diff^rend  et  apr^s  avoir  miirement 
examine  les  documents  duement  paraph^s,  au  nom  des  deux 
Pai-ties,  qui  ont  6t6  mis  sous  nos  yeux  par  les  Bepr^sentants 
de  Tune  et  de  Tautre  Puissance: 

"Consid^rant  qu'il  est  constant,  en  fait^  que  les  Etats  Unis 
etant  en  gaerre  avec  Sa  Majesty  Britanniqne,  et  Sa  Majesty 
Tr^s  Fiddle  conservant  la  neutrality,  le  26  Septembre,  1814,  le 
brick  Americain,  le  OenSral  Armstrong^  command^  par  le  Gapi- 
taine  Beid,  l^galement  pourvu  de  lettres  de  marque,  et  arme 
en  course,  etant  sorti  du  port  de  New  York,  jeta  Pancre  dans 
le  port  de  Fayal,  Tune  des  iles  Agores,  faisant  partie  des  Etats 
de  Sa  Majeste  Tres  Fiddle: 

"Qu'il  est  egalement  constant  que,  le  soir  du  meme  jour,  une 
escadre  Anglaise  command^e  parle  Commodore  Lloyd,  entra 
dans  le  mi^me  i>ort: 

"Qu'il  n'est  pas  moins  certain  que,  durant  la  nuit  suivante, 
sans  respect  pour  les  droits  do  souverainete  et  de  neutralite  de 
Sa  Majeste  Tres  Fiddle,  une  collision  sanglante  ^clata  entre 
les  Am^ricains  et  les  Anglais,  et  que,  le  lendemain,  27  Septem- 
bre, un  des  vaisseaux  de  I'escadre  Anglaise  vint  se  placer 
aupres  du  corsaire  Americain  pour  le  cannoner;  que  cette 
demonstration,  accompagnee  d'effet,  d^termina  le  Capitaine 
Keid,  suivi  de  son  Equipage,  ^  abandonner  son  navire  et  ^  le 
d^truire : 

"Consid^rant  que,  s'il  parait  constant  que,  dans  la  nuit  du 
26  Septembre,  des  chaloupes  Anglaises  commandees  par  le 
Lieutenant  Kobert  Fausset  de  la  marine  Britanuique,  s'ap- 
procherent  du  brick  Americain,  le  Gen&t^al  Armstrong ;  il  ne 
Pest  pas  que  les  hommes  qui  les  montaient  fussent  pourvus 
d'armes  et  de  munitions: 

"Qu'il  rdsulte,  en  effet,  des  documents  produits  que  ces 
chaloapes  s'etant  approchees  du  brick  Americain,  Pequipage 
de  ce  brick,  apr^s  les  avoir  helves  et  sominees  de  s^loigner,  tit 
feu  incontinent  et  que  des  hommes  furent  tues  sur  les  chaloupes 
Anglaises,  et  d'autres  bless^^s,  dont  quelques  uus  mortellement, 


I S.  Report  347^  46  Cong.  2  seas.  24. 

Digitized  by  VjOOQ  IC 


1094        INTERNATIONAL  ARBITRATIONS. 

sans  que  I'^qnipage  de  ces  chaloupes  ait  tent^  de  reponsaer 
imm^diatement  la  force  par  la  force: 

"  Consid^rant  que  le  rapport  da  Gouvemeur  de  Fayal  ^tablit 
que  le  Oapitaine  Americain  ne  recourut  'k  la  protection  du 
Oouvernement  Portugais  qu'apr^s  que  le  saug  avait  d^yk  cool^, 
et  lorsque  le  feu  ayant  cess^,  le  brick  le  Omieral  Armstrong 
vint  se  mettre  k  Tancre  sous  le  chateau,  k  la  distance  d'un  jet 
de  pierre;  que  ce  Gouverneur  affirme  n'avoir  6t6  informe 
qu'alors  de  ce  qui  se  passait  dans  le  port: 

"  Qu'il  est  intervenu  k  plusieurs  reprises  aupr^s  du  Commo- 
dore Lloyd  pour  obtenir  la  cessation  des  hostilit^s  et  se  plain- 
dre  de  la  violation  du  territoire  neutre: 

^' Qu'il  s'est  efficacement  oppos^  k  ce  que  des  matelots 
Am^ricains  qui  ^taient  k  terre  s'embarquasseut  dans  le  brick 
Americain  pour  prolonger  une  lutte  contraire  aux  lois  des 
nations: 

"  Que  la  faiblesse  de  la  gamison  de  llle  et  le  d^labrement 
constant  de  I'artillerie  qui  garnissait  les  forts  rendaient  impos- 
sible de  sa  part  toute  intervention  arm^e: 

'^  Consid^rant,  en  cet  ^tat  de  cboses,  que  le  Gapitaine  Beid, 
n'ayant  pas  recouru,  des  le  principe,  k  I'intervention  du  souve- 
rain  neutre,  et  ayant  employ^  la  voie  des  armes  pour  repousser 
une  injuste  agression  dont  il  pr^'tendait  ^tre  Pobjet,  a  aiiisi 
m<§connu  la  neutrality  du  territoire  du  souverain  Stranger,  et 
d^gage  ce  souverain  de  I'obligation  oil  il  se  trouvait  de  Ini 
assurer  protection  par  toute  autre  voie  que  celle  d'une  inter- 
vention paciflque 

'*D'ou  il  suit  que  le  Gouvernement  de  Sa  Majesty  Trfes 
Fiddle  ne  saurait  6tre  responsable  des  r^snltats  d'une  collision 
qui  a  eu  lieu,  au  mdpris  de  ses  droits  de  80uverainet<^,  en  viola- 
tion de  la  neutrality  de  son  territoire,  et  sans  que  les  officiers 
ou  lieutenants  locaux  eussent  ^t<^  requis  en  temps  utile  et  mis 
en  deineure  d'accorder  aide  et  protection  k  qui  de  droit: 

'^Pourquoi,  nous  avons  decid6  et  nous  di^clarons  que  la 
reclamation  formee  par  le  Gouvernement  des  Etats  XJnis  centre 
Sa  Majesty  Trfes  Fidele  n'est  pas  fondee,  et  qu'aucune  indem- 
nity n'est  due  par  le  Portugal,  k  Foccasion  de  la  pertedu  brick 
Americain,  arm6  en  course,  le  General  Armstrong, 

<'Fait  et  sign^  en  double  expedition,  sous  le  sceau  de  I'Etat, 
au  Palais  des  Tnileries,  le  30  jour  du  mois  de  Kovembre  de 
ran  de  Grace  1862. 

[l.  s.]  L.  Napoleon." 

" Par  le  Prince  President: 
"Drouyn  de  l'Huys.'' 

[Translation.] 

"We,  Louis  Napoleon,  President  of  the  French  Eepublic: 
"The  Government  of  the  United  States  and  that  of  Her  Ma- 
jesty the  Queen  of  Portugal  and  of  the  Algarves,  having,  by 
the  terms  of  a  Convention  signed  at  Washington  on  the  26th 
of  February,  1851,  asked  us  to  ])ronounee  as  arbiter  upon  a 

Digitized  by  V3KJK.JV  IC 


THE   BRIG   '^GENEBAL  ARMSTRONG."  1095 

claim  relative  to  the  American  privateer  General  Armstrongj 
which  was  destroyed  in  the  port  of  Fayal^  on  the  27th  of  Sep- 
tember, 1814. 

"After  having  caused  ourseli  to  be  correctly  and  circum- 
stantially informed  in  regard  to  the  facts  which  have  been  the 
caase  of  the  difference,  and  after  having  maturely  examined 
the  documents  duly  signed,  in  the  name  of  the  two  parties, 
which  have  been  submitted  to  our  inspection  by  the  represent- 
atives of  both  Powers: 

"Oonsidering  that  it  appears  as  a  fact  that,  the  United 
States  being  at  war  with  Her  Britannic  Majesty,  and  Uer 
Most  Faithful  Majesty  preserving  neutrality,  the  American 
brig  Oeneral  Armstrong^  commanded  by  Captain  iteid,  legally 
provided  with  letters  of  marque,  and  armed  as  a  privateer, 
having  sailed  from  the  port  of  New  York,  did,  on  the  26th 
September,  1814,  cast  auchor  in  the  port  of  Fayal,  one  of  the 
Azores  Islands,  constituting  part  of  Her  Most  Faithful  Ma- 
jesty's dominions; 

^^That  it  is  equally  clear  that,  on  the  evening  of  the  same 
day,  an  English  squadron  commanded  by  Commodore  Lloyd, 
entered  the  same  port; 

^^That  it  is  no  less  certain  that,  during  the  following  night, 
without  respect  for  the  rights  of  sovereignty  and  of  neutrality 
of  Her  Most  Faithful  Majesty,  a  bloody  encounter  took  place 
between  the  Americans  and  the  English,  and  that,  on  the  27th 
September,  one  of  the  vessels  belonging  to  the  English  squad- 
ron ranged  herself  alongside  the  American  Privateer,  for  the 
purpose  of  cannonading  her;  that  this  demonstration,  accom- 
panied by  the  act,  caus^  Captain  Eeid,  together  with  his  crew, 
to  abandon  his  vessel  and  destroy  her; 

"  Considering  that,  if  it  be  clear  that,  on  the  night  of  the  26th 
of  September,  some  English  longboats,  commanded  by  Lieu- 
tenant Bobert  Fausset,  of  the  British  Navy,  approached  the 
American  brig,  the  Oeneral  Armstrong,  it  is  not  clear  that 
the  men  who  manned  the  boats  were  provided  with  arms  and 
ammunition; 

^<That  it  appears  as  a  fact,  from  the  documents  which  have 
been  produced,  that,  those  longboats  having  approached  the 
American  brig,  the  crew  of  the  latter,  after  having  hailed 
them  and  summoned  them  to  haul  off,  immediately  fired  upon 
them,  and  that  some  men  were  killed  on  board  the  English 
boats,  and  others  wounded,  some  of  them  mortally,  without  any 
attempt  having  been  made  on  the  part  of  the  crew  of  the  boats 
to  repel,  immediately,  force  by  force; 

"  Considering  that  the  report  of  the  Governor  of  Fayal  proves 
that  the  American  Captain  did  not  apply  to  the  Portuguese 
GU>vemment  for  protection  until  blood  had  already  been  shed, 
and  that  when  the  lire  had  ceased  the  brig  General  Armstrong 
came  to  anchor  under  the  castle,  at  the  distance  of  a  stone's 
throw;  that  the  governor  affirms  that  it  was  only  then  that  he 
was  informed  of  what  was  passing  in  the  port; 

*^Ihat  he  several  times  interr)osed  with  Commodore  Lloyd,  t 
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with  a  view  to  obtain  a  cessation  of  hostilities  and  to  complain 
of  the  violation  of  neutral  territory; 

^'That  he  effectively  prevented  some  American  sailors,  who 
were  on  land,  from  embarking  on  board  the  American  brig,  for 
the  purpose  of  prolonging  a  conflict  which  was  contrary  to  the 
law  of  nations; 

^<  That  the  weakness  of  the  garrison  of  the  island,  and  the 
undoubted  decay  of  the  guns  in  the  forts,  rendered  all  armed 
intervention  on  his  part  impossible; 

^'  Considering,  in  this  state  of  things,  that  Captain  Keid, 
not  having  applied,  in  the  beginning,  for  the  intervention  of 
the  Neutral  Sovereign,  and  having  had  recourse  to  arms  for 
the  purpose  of  repelling  an  unjust  aggression  of  which  he 
claimed  to  be  the  object,  thus  failed  to  respect  the  neutrality 
of  the  territory  of  the  foreign  sovereign,  and  released  that 
sovereign  from  the  obligation  to  afford  him  protection  by  any 
other  means  than  that  of  a  pacific  intervention; 

**  From  which  it  follows  that  the  Government  of  Her  Most 
Faithful  Majesty  cannot  be  held  responsible  for  the  results  of 
a  collision,  which  took  place  in  contempt  of  her  rights  of  sov- 
ereignty, in  violation  of  the  neutrality  of  her  territory,  and 
without  the  lociil  officers  or  lieutenants  having  been  requested 
in  proper  time  and  warned  to  grant  aid  and  protection  to  those 
to  whom  it  was  due; 

•*  Therefore,  we  have  decided  and  we  declare  that  the  claim 
presented  by  the  Government  of  the  United  States  against 
Her  Most  Faithful  Majesty  has  no  foundation,  and  that  no 
indemnity  is  due  by  Portugal,  in  consequence  of  the  loss  of 
the  American  brig,  the  privateer  General  Armstrong. 

^^  Done  and  signed  in  duplicate,  under  the  seal  of  the  State, 
at  the  Palace  of  the  Tuileries,  on  the  thirtieth  day  of  the 
month  of  November,  in  the  year  of  grace  one  thousand  eigh( 
hundred  and  fifty  two. 

[SEAi..]  "  L.  Napoleon. 

**  By  the  Prince  President : 
Dkouyn  de  l'Huys.^' 

It  has  generally  been  stated  that  by  this  award  the  arbitra- 
tor found  that  the  privateer  was  the  aggressor.  This  under- 
standing does  not,  however,  appear  to  be  correct,  though  it 
derives  much  support  from  a  very  literal  or  rather  alliterative 
English  version  of  the  award,  which  was  used  as  the  basis  of 
most  of  the  subsequent  discussions,  judicial  as  well  as  legisla- 
tive. In  this  version  the  arbitrator  is  represented  as  saying 
that  Captain  Reid  resorted  to  force  to  repel  an  aggression  of 
which  he  "pretended"  to  be  the  object.  But  the  use  of  the 
word  "pretended"  as  the  equivalent  of  the  French  "|>rc- 
tendmt^  misrepresented  the  arbitrator's  meaning.  The  arbi- 
trator said,  merely  as  a  matter  of  fact,  that  Captain  Beid 
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^^pretendait/' i.  e.y  "claimed,"  "alleged,"  or  "stated,"  himself 
to  be  the  object  of  aa  anjast  aggression.  The  arbitrator  did 
not  discredit  this  allegation,  bat  he  held  that  Captain  £eid,  by 
resorting  to  force,  without  having  "at  the  beginning"  invoked 
the  protection  of  the  neatral  sovereign,  released  that  sovereign 
from  the  obligation  to  protect  him  otherwise  than  by  good 
offices.^  What  was  meant  by  the  phrase  "at  the  beginning" 
the  award  does  not  explain,  but  it  evidently  referred  either  to 
the  arrival  of  the  British  squadron  or  to  the  time  when  sus- 
picions first  arose  as  to  its  intentions.  It  could  not  have 
referred  to  the  moment  when  the  attack  was  made,  for  then 
there  would  have  been  no  opportunity  to  apply  to  the 
authorities.' 

On  August  17, 1852,  the  Senate  adopted  a 
^'^bTci^m^to'^'  resolution  requesting  the  President  to  lay  be- 
fore it  all  correspondence  touching  the  case  of 
the  General  Armstrong  since  President  Polk's  message  of  1845. 


^Hally  while  be  does  not  comment  npon  the  decision,  discloses  by  qnota- 
tionsy  made  with  his  nsaal  inteUigent  discrimination,  the  real  ground  of 
the  award.     (Int.  Law,  4th  Ed.  648-649.) 

'The  view  that  a  belligerent  by  failing  to  observe  neutrality  forfeits 
his  claim  to  neatral  protection  is  sustained  by  a  dictum  of  the  United 
states  Supreme  Court.  Early  in  1815  the  British  ship  Anne  was  captured 
near  the  Spanish  port  of  Santo  Domingo  by  the  American  privateer  Ultor, 
before  the  close  of  hostilities  between  the  United  States  aud  Great 
Britain  in  that  quarter.  The  ship  was  brought  to  New  York  and  libeled, 
and  the  Spanish  consul  put  in  a  claim  for  restitution.  A  question  was 
raised  aa  to  the  place  of  capture,  but  the  court  thought  that  it  was 
within  territorial  waters.  The  demand  for  restitution  was,  however, 
rejected  on  the  ground  that  the  Spanish  consul  had  not,  rirtute  officii, 
authority  to  make  it.  But  the  court  observed  that  there  was  another 
point  in  the  case:  "It  is  a  fact  that  the  captured  ship  first  commenced 
hostilities  against  the  privateer ;  *  *  «  and  it  is  no  excuse  to  assort 
that  it  was  done  under  a  mistake  of  the  national  character  of  the  priva- 
teer, even  if  this  were  entirely  made  ont  in  the  evidence.  While  the  ship 
was  lying  in  neutral  waters  she  was  bound  to  abstain  from  all  hostilities 
except  in  self-defense.  *  *  »  When,  therefore,  she  commenced  hostili- 
ties she  forfeited  the  neutral  protection,  aud  the  capture  was  no  injury  for 
which  any  redress  could  be  rightfully  sought  from  the  neutral  sovereign.'' 
(The  Anne,  3  Wheaton,  435,  447.) 

A  Portuguese  armed' merchant  vessel,  having  on  the  high  seas  mis- 
takenly attacked  as  a  piratical  cruiser  a  United  States  man-of-war,  was 
captured  by  the  latter  and  libeled  under  the  act  of  March  3,  1819,  for  a 
piratical  aggression.  She  was  restored,  but  the  American  commander  was 
held  exempt  from  costs  and  damages  for  subduing  her  and  bringing  her 
in  for  adjudication.  (The  Marianna  Flora,  11  Wheaton,  1.)  See  Calvo, 
Le  Droit  Int.  (4th  ed.),  IV.  635. 
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Owing  to  the  pendency  of  the  arbitration  no  answer  to  this 
resolution  was  made,  bat  on  January  24, 1853,  the  President 
communicated  to  the  Senate  a  copy  of  the  award.^  On  the  23d 
of  February,  however,  the  Senate  made  another  request  for 
the  correspondence.  President  Pierce  on  the  12th  of  the  next 
December  answered  it  by  transmitting  a  report  of  Mr,  Marcy, 
Secretary  of  State,  saying  that  it  was  not  deemed  necessary 
"to  make  a  formal  reply."  "The  decision  of  the  arbiter," 
declared  the  report,  "was  unfavorable  to  the  claim,  and  there- 
fore it  is  clear  that  all  liability  on  the  part  of  Portugal  to  pay 
the  same  is,  by  the  stipulations,  express  and  implied,  of  the 
convention,  entirely  at  an  end."* 

The  Secretary  of  State,  in  advising  the  President  to  with- 
hold the  correspondence,  and  in  insisting  on  the  finality  of  the 
award,  acted  upon  the  assumption  that  the  proceedings  in 
Congress  were  due  to  the  renewal  in  that  quarter  of  an  effort 
which  had  previously  been  made  before  the  Department  of 
State  by  Mr.  Samuel  0.  Reid,  jr.,  to  have  the  award  set  aside. 
On  January  8, 1853,  Mr.  Reid,  having  seen  a  notice  of  the 
award  in  the  public  press,  addressed  to  Mr.  Everett,  who  was 
then  Secretary  of  State,  a  protest  with  a  view  to  have  the 
award  rejected,  or,  if  that  should  not  be  done,  to  lay  the  foun- 
dation for  a  claim  against  the  United  States.  "  This  case  was," 
declared  Mr.  Reid,  "submitted  to  arbitration  by  treaty  stipu- 
lations between  the  governments  of  the  United  States  and  Por- 
tugal, without  the  knowledge  or  consent  of  the  claimants,  after 
a  peremptory  demand  for  the  claim  had  been  made,  and  I  wish 
this  protest  to  appear  patent  on  the  records  of  the  Department 
of  State  of  the  United  States,  so  that  the  rights  of  the  claim- 
ants against  their  own  government  shall  not  be  prejudiced  or 
compromised."  Mr.  Everett  replied  that  the  award  "  must  be 
considered  as  decisive." 

In  January  1864  Mr.  Samuel  C.  Reid,  jr.,  pre- 
Appeai  to  Congress,  sented  to  Congress  a  memorial  praying  for  an 
appropriation  to  pay  to  the  owners,  officers, 
and  crew  of  the  Oeneral  Armstrong^  or  their  legal  represent- 
atives, the  amount  of  their  losses.'  This  memorial  was  re- 
ferred to  the  Committee  on  Foreign  Relations,  from  which 
Mr.  Slidell,  on  the  lOth  of  March  1854,  made  a  favorable  re- 


1 S.  Ex.  Doc.  24,  32  CoDg.  2  sess. 
«S.  Ex.  Doc.  7, 33  Cong.  1  sess. 
3  S.  MiB.  Doc.  14, 33  Cong.  1  sees. 
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port,  accompanied  with  a  bill  to  direct  the  Secretary  of  State 
to  examine  and  adjust  the  claims  growing  oat  of  the  destruc- 
tion of  the  privateer  and  settle  them  on  principles  of  justice 
and  equity.  The  report  proceeded  upon  the  ground  (1)  that 
the  claim  against  Portugal  was  just^  (2)  that  Mr.  Webster 
refused  to  transmit  to  the  arbitrator  an  argument  by  Mr. 
Samuel  G.  Beid,  jr.,  on  the  ground  that  the  terms  of  the  treaty 
did  not  allow  it;  (3)  that  the  decision  was  made  without  con- 
sultation with  the  minister  of  the  United  States  at  Paris,  and 
without  inviting  him  at  any  time  to  make  any  explanation  or 
argument  on  the  part  of  the  claimants;  (4)  that  to  accord  an 
iDdemnity  would  stimulate  citizens  to  emulate  the  conduct  of 
Captain  Beid;  (5)  that  if  the  United  States  acted  on  the  prin- 
ciple that  its  citizens  were  always  to  be  compensated  for  any 
injuries  they  might  suffer  from  the  violation  by  belligerents  of 
the  law  of  nations,  other  countries  would  be  more  earnest  in 
maintaining  the  Inviolability  of  their  territory. 

May  29, 1854,  Mr.  Perkins  from  the  Committee  on  Foreign 
Affairs  presented  to  the  House  of  Eepresentatives  a  report 
expressing  the  same  conclusions  as  that  of  Mr.  Slidell. 

June  23, 1854,  the  Senate  proceeded  to  con- 
BebftteintheSaiftte.  sider  the  bill  as  in  Committee  of  the  Whole.^ 
The  debate  was  opened  by  Mr.  Slidell,  who 
argued  that  the  submission  to  arbitration  was  made  without 
the  knowledge  or  consent  of  the  claimants;  that  they  had  no 
opportunity  to  plea<l  their  rights  before  the  arbitrator;  and 
that  the  decision  was  made  in  disregard  of  the  facts.  He 
maintained  that  the  government  had  no  right  to  submit  the 
claim  to  arbitration  unless  with  the  consent  of  the  parties. 

Mr.  Clayton  thought  that  the  claim  should  be  paid  '^  on  high 
principles  of  state  policy.''  There  was  nothing  in  the  history 
of  the  war  of  1812  to  equal  the  daring  and  courage  of  Captain 
Reid  and  his  men.  The  governor  of  Fayal  enforced  his  neu- 
trality against  the  Americans,  but  not  for  their  protection. 
The  claim  was  submitted  to  arbitration  without  the  claimants' 
consent,  and  even  if  the  government  had  the  power  to  do  such 
a  thing,  it  was  bound  at  least  to  give  the  claimants  an  oppor- 
tunity to  be  heard.  But,  without  reference  to  any  technicali- 
ties, he  thought  that  the  money  paid  to  the  claimants  would 
be  well  disposed  of. 

Mr.  Toombs  declared  that  there  was  ^^not  a  single  principle" 


»Cong.  Globe,  XXVIU.,  part  2,  p.  1486. 
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on  which  the  government  was  bound  to  pay  the  claim.  He 
considered  it  clear  tliat  the  attack  was  made  on  the  privateer 
by  the  British ;  but  as  there  appeared  to  be  some  doubt  on  the 
point  he  did  not  wish  to  pass  upon  it.  He  thought  it  exceed- 
ingly doubtful  whether  Portugal  was  liable  for  the  damage,  even 
assuming  that  Great  Britain  was  the  aggressor.  Arbitration 
was  a  proper  mode  of  deciding  the  case.  The  United  States 
had  done  its  full  duty.  If,  in  the  war  then  raging  between 
Russia  on  the  one  side  and  Turkey  and  her  allies  on  the  other,  a 
Eussiau  vessel  should  be  attacked  and  destroyed  by  the  other 
belligerent  in  a  place  in  the  Chesapeake  Bay  where  the  United 
States  had  no  armaments  and  no  vessels  of  war,  he  could  not 
consider  the  United  States  bound  to  pay  for  it.  Portugal  had 
a  right  to  make  war  against  England  for  the  wrong  done  to 
her,  but  there  was  no  justice  in  making  her  pay  damages  for 
an  act  done  in  violation  of  her  rights. 

Mr.  Pratt  expressed  the  opinion  that  the  argument  made  on 
behalf  of  the  claimants  amounted  to  placing  in  their  bands 
the  war-making  power,  or  imposing  on  the  government  the 
obligation  to  pay  their  claim. 

Mr.  Seward  took  the  view  that  the  question  was  not  so  much 
whether  the  United  States  was  "bound"  to  pay  the  claim,  but 
whether  it  was  "  right"  to  pay  it.  It  would  have  been  just  to 
make  good  the  damage  to  the  claimants  even  before  seeking 
reparation  from  Portugal. 

Mr.  Bayard  said  his  sympathies  led  him  to  vote  for  the 
claim.  Moreover,  while  he  had  no  doubt  as  to  the  power  of 
the  government  to  submit  the  claim  to  arbitration,  he  thought 
the  treaty  was  misconstrued  and  an  injustice  done  to  the  claim- 
ants when  an  opportunity  to  be  heard  was  denied  them. 

Mr.  Chase  coincided  with  the  opinion  expressed  by  Mr.  Pratt, 
and  observed  that  Mr.  Seward,  seeming  to  feel  the  weakness 
of  the  arguments  drawn  from  law  and  usage,  had  defended  the 
claim  "upon  the  sim])le  ground  of  some  general  equity." 

Mr.  Bell  considered  the  argument  against  the  obligation  of 
the  government  sound,  save,  perhaps,  as  to  the  exception  Uikeu 
by  Mr.  Bayard ;  but  he  thought  it  good  policy  in  a  case  of  such 
extraordinary  daring  and  gallantry  to  bestow  some  bounty. 
The  case  could  not  form  a  precedent. 

Mr.  Clay  commented  adversely  upon  Mr.  Seward's  argument 
that  there  was  no  obligation  to  pay  the  claim,  but  that  it  was 
"right"  to  do  it. 
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The  vote  on  the  bill  resulted  as  follows: 

Yeas:  Messrs.  Atchison,  Bayard,  Bell,  Brown,  Clayton, 
Dodge  of  Iowa,  Foot,  Gwin,  James,  Pettit,  Seward,  and 
Slidell— 12. 

Naj's:  Messrs.  Allen,  Chase,  Dawson,  Dixon,  Dodge  of  Wis- 
consiu,  Evans,  Fessenden,  Fitzpatrick,  Geyer,  Gillette,  Ham- 
lin, Pratt,  Bockwell,  Stnart,  Snmner,  Thompson,  of  Kentucky, 
Toombs,  Toucey,  Wade,  Walker,  and  Williams — ^21. 

The  bill  was  rejected. 

On  July  28,  1854,  however,  the  Senate,  on  motion  of  Mr. 
Geyer,  agreed  to  reconsider  its  vote,  and  the  bill  went  to  the 
calendar.' 

January  26, 1855,  the  bill  was  again  taken  up  in  the  Senate 
and  a  substitute  was  offered  by  Mr.  Weller,  of  California,  limit- 
ing the  amount  that  might  be  allowed  by  the  Secretary  of 
State  to  $131,^00.  The  Senators  who  had  participated  in  the 
previons  debate  urged  the  same  reasons  as  before  for  and 
against  the  passage  of  the  bill. 

Mr.  Stuart,  in  opx>osition  to  the  claim,  inquired  whether  the 
government  was  prepared  to  adopt  the  principle  that  a  private 
claimant  against  a  foreign  government  should  have  control  over 
the  mode  of  negotiation  for  the  adjustment  of  the  claim.^ 

Mr.  Brown  supported  the  bill  on  the  ground  that  the  govern- 
ment had  ** mismanaged"  the  case. 

Mr.  Fessenden  denied  any  legal  liability  on  the  part  of  the 
government.  The  idea  that  the  claimant  had  a  right  to  insist 
that  the  government  should  go  to  war  on  account  of  his  claim, 
and  should  not  resort  to  any  of  the  modes  of  amicable  adjust- 
ment pointed  oat  by  the  law  of  nations,  was,  he  declared, 
"preposterous." 

Mr.  Jones  briefly  spoke  against  the  bill,  saying  that  it-s 
advocates  seemed  to  differ  among  themselves  as  to  the  facts  on 
which  they  supported  it. 

Mr.  Weller  thought  that  the  claim  should  ''by  every  princi- 
ple of  justice'^  be  paid;  he  did  not  "stand  upon  technicalities." 

Mr.  Dawson  did  not  consider  the  claim  in  its  origin  just 
against  Portugal,  since  she  was  unable  to  protect  the  privateer. 

Mr.  Cass  maintained  the  liability  of  Portugal,  and  thought 
that  there  were  also  "equitable  subjects"  connected  with  the 
case  that  justified  a  grant  by  the  government  for  the  losses 
sustained. 


»Cong.  Globe,  XXVIIl.,  part  3,  p.  1987. 
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Mr.  Butler  considered  that  it  was  competent  for  tbe  govem- 
meutto  submit  the  claim  to  arbitration,  and  that  thegovemment 
could  not  be  put  into  the  position  of  an  insurer  against  an 
adverse  decision. 

Mr.  Houston  took  the  view  that  the  government  had  "com- 
promised "  the  rights  of  the  claimants  "  without  their  full  assent 
and  acquiescence." 

The  vote  being  taken,  it  stood — 

Yeas:  Messrs.  Bayard,  Bell,  Benjamin,  Brown,  Cass,  Clay- 
ton, Cooper,  Dodge  of  Iowa,  Douglas,  Foot,  Houston,  Jones, 
of  Iowa,  Morton,  Pettit,  Eeid,  Rockwell,  Knsk,  Seward,  Thom- 
son, of  New  Jersey,  Weller,  Wells,  and  Wright — 22. 

Nays:  Messrs.  Allen,  Brainerd,  Bright,  Brodhead,  Butler, 
Chase,  Clay,  Dawson,  Evans,  Fessenden,  Fitzpatrick,  Gillette, 
Hunter,  Pearce,  Stuart,  Sumner,  and  Wade — 17. 

The  bill  therefore  passed  the  Senate;  but  it 

Conrt  of  Claims.  ^^®  afterward  referred  to  the  Court  of  Claims 
for  a  report.  The  case  was  argued  before  that 
tribunal  by  Messrs.  Charles  O'Conor,  P.  Phillips,  and  Samuel 
C.  Reid,  jr.,  on  behalf  of  the  claimants,  and  by  Mr.  Montgomery 
Blair,  Solicitor-General,  for  the  government;  and  on  March  17, 
1856,  Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court, 
Blackford,  J.,  dissenting,  sustaining  the  claim  and  directing 
that  testimony  be  taken  as  to  damages.'  The  testimony  estab- 
lished damages  to  the  amount  of  $70,739;  but  on  a  rehearing 
of  the  case  Scarburgh,  J.,  who  had  previously  concurred  with 
Chief  Justice  Gilchrist,  changed  his  view  and  delivered  an 
opinion  concurring  with  Judge  Blackford.  Thus  the  court 
finally  rejected  the  claim,  Gilchrist,  C.  J.,  dissenting.* 

.  The  arguments  for  and  against  the  claim 

BUoWord*    ^®'®>  ^^^^  ^°®  exception,  fully  discussed  in 

the  opinion  of  Judge  Blackford.    They  are 

sufficiently  disclosed   in  the  following  passages  from  that 

opinion : 

on        to  FiMt      "  '^^^  ^^®*  inquiry  to  be  made  is  relative  to 
unetuon  at  to  nnt  ^^^  nature  of  the  demand  of  the  claimants 


against  Portugal. 
'*  There  is  no  absolute  certainty,  from  the  evidence,  as  to 
whether  the  privateer  or  the  British  vessels  were  the  aggres- 
sors.   The  first  gun  was  fired  by  the  i)rivateer,  but  that  firing 

'The  Case  of  the  Private  Armed  Brig  of  War  General  ArtMirong* 
Reported  by  Samuel  C.  Reid,  jr.,  New  York,  1857. 

°  Report  of  the  Court  of  Claims,  February  1, 1858,  S.  Mis.  Doc.  142,  35 
Cong.  1  sess.  106-116.  ^  . 
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may  have  been  jastiliable  in  self-defeuse.  Whether  it  was  so 
or  not,  is  a  question  upon  which  there  is  contradictory  evi- 
dence.   •    •    • 

'^  It  appears  to  me,  from  an  examination  of  the  evidence  of 
those  persons  having  any  personal  knowledge  of  the  affair, 
which  evidence  is  contradictory,  and  none  of  which  is  im- 
peached, that  the  question  of  fact  in  controversy  as  to  whether 
the  privateer  or  the  British  ships  were  the  aggressors,  was  a 
fair  one  for  negotiation  between  the  United  States  and  Portu- 
gal, and  to  be  referred,  if  they  could  not  agree,  to  some 
proper  tribunal  for  adjudication. 

"There  is  another  inquiry  relative  to  the 
liabUityofPortogaL  demand  of  the  claimants  against  Portugal, 
and  that  is  whether,  supposing  the  British 
vessels  to  have  been  the  aggressors,  the  laws  of  nations  ren- 
dered Portugal  liable  for  the  loss  of  the  privateer  t 

"  Had  the  privateer,  instead  of  being  dcvstroyed,  been  cap- 
tured only  by  the  British,  and  had  afterwards  come  into  the 
possession  of  Portugal,  there  is  no  doubt  but  that  Portugal 
would  have  been  bound  to  restore  the  vessel  to  the  original 
owners;  nor  is  there  any  doubt  but  that  the  governor  of  Fayal, 
if  he  had  had  the  power,  would  have  been  bound  to  endeavor 
by  force  to  prevent  the  disaster.  But  the  difficulty  as  to  these 
matters  is,  that  the  privateer  having  been  destroyed  could  not 
be  restored,  and  that  the  governor  had  no  means  by  which  he 
could  have  prevented,  by  force,  the  destruction  of  the  priva- 
teer. The  above  stated  question,  therefore,  whether,  suppos- 
ing the  British  to  have  been  the  aggressors,  Portugal  was 
liable  by  the  laws  of  nations  to  pay  for  the  privateer,  is  not 
entirely  free  from  doubt.  And  the  cause  of  the  doubt  is,  that 
the  privateer  was  never  in  the  possession  of  Portugal,  and 
there  was  no  neglect  of  duty  by  the  governor  of  Fayal.  Chan- 
cellor Kent,  in  one  part  of  his  commentaries,  says:  '  It  is  not 
lawful  to  make  neutral  territory  the  scene  of  hostility,  or  to 
attack  an  enemy  while  within  it;  and  if  the  enemy  be  attacked, 
or  any  capture  made  under  neutral  protection,  the  neutral  is 
bound  to  redress  the  injury  and  effect  restitution.'  (1  Kent's 
Com.  117.)  But  on  a  subsequent  page  his  language  is  as  fol- 
lows: *A  neutral  has  no  right  to  inquire  into  the  validity  of  a 
capture,  except  in  cases  in  which  the  rights  of  neutral  juris- 
diction were  violated;  and  in  such  cases  the  neutral  power 
will  restore  the  property,  if  found  in  the  hands  of  the  offender, 
and  within  its  jurisdiction,  regardless  of  any  sentence  of  con- 
demnation by  a  court  of  a  belligerent  captor.  It  belongs 
solely  to  the  neutral  government  to  raise  the  objection  to  a 
capture  and  title,  founded  on  the  violation  of  neutral  rights. 
The  adverse  belligerent  has  no  right  to  complain  when  the 
prize  is  duly  libelled  before  a  competent  court.  If  any  com- 
plaint is  to  be  made  on  the  part  of  the  captured,  it  must  be  by 
his  government  to  the  neutral  government,  for  a  fraudulent, 
or  unworthy,  or  unnecessary  submission  to  a  violation  of  its 
6627— VoL  2 8 
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territory;  and  sueli  submission  will  naturally  provoke  retali- 
ation.' (1  Kent's  Oom.  121.)  If  this  last  cited  passage  from 
Kent  be  the  law,  Portugal  was  not  liable,  because  it  is  certain 
that  the  governor  of  Fayal  did  not  submit  to  the  outrage 
fraudulently,  or  unworthily,  or  unnecessarily.  But,  on  the 
contrary,  he  endeavored,  as  soon  as  he  had  noticed  of  the  hos- 
tile acts,  to  prevent,  by  peiiceable  means,  the  further  violation 
of  the  neutrality  of  the  port;  and  he  had  no  other  means  by 
which  it  could  be  prevented.  Wheaton's  language  is  as  fol- 
lows: 'Where  a  capture  of  enemy's  property  is  made  within 
neutral  territory,  or  by  armaments  unlawfully  fitted  out  within 
the  same,  it  is  the  right  as  well  as  the  duty  of  the  neutral 
state,  where  the  property  thus  taken  comes  into  its  possession, 
to  restore  it  to  the  original  owners.'  (Wheaton's  International 
Law,  494.)  This  doctrine  of  Wheaton  agrees  with  that  laid 
down  by  Kent  in  the  passage  last  above  cited  from  his  Com- 
mentaries. Kent  there  says,  that  in  cases  in  which  the  rights 
of  neutral  jurisdiction  are  violated  *  the  neutral  power  will 
restore  the  property  if  found  in  the  hands  of  the  offender  and 
within  its  Jnrisdictiim.'  This  doctrine  of  these  eminent  Ameri- 
can authors  is  decidedly  in  favor  of  Portugal ;  for  if  her  liabil- 
ity depended  on  her  having  possession  of  tlie  privateer,  she 
certainly  was  not  liable,  the  vessel  having  been  destroyed  by 
the  British  ships. ^ 


>  The  question  of  a  secondary  liability  on  the  part  of  the  offending  bel- 
ligerent is  referred  to  in  the  following  letter : 

"  Department  of  Statk,  July  SOj  1815. 
"John  Quincy  Adams,  Esq. 

"Sir:  In  the  absence  of  the  Secretary  of  State,  but  by  his  order,  I  have 
the  honor  to  enclose  the  protest  of  the  master  of  the  schooner  Baltimore, 
hy  which  it  appears  that  the  vessel  was  captured  in  a  very  unjustifiable 
manner  by  the  boats  of  several  British  men-of-war  within  the  jurisdic- 
tion of  Spain.  The  Secretary  of  State  is  aware  that  in  the  first  instance 
Spain  ought  to  be  held  accountable  for  this  outrage  upon  our  rights  and 
her  neutrality;  but  in  the  present  deranged  state  of  our  diplomatic  rela- 
tions with  that  power,  he  thinks  an  attempt  ought  to  be  miido  to  procure 
redress  to  the  suflorers  directly  from  the  British  Government.  You  will 
be  pleased,  therefore,  to  lay  the  case  before  that  government,  in  the  man- 
ner and  at  such  time  which  you  may  deem  best  calculated  for  that  purpose. 

■'I  have  the  honor  to  be,  &c., 

"John  Graham.*' 

(MS.  Instructions  to  United  States  Ministers,  VIII.  5S.) 
In  the  case  of  the  schooner  Ilope^  ca])tured  within  Buenos  Ayrean  juris- 
diction, Mr.  Seward,  in  a  letter  to  Mr.  Kirk,  United  States  minister,  of 
January  30,  18<>-i,  said  that,  in  view  of  the  fact  that  the  claim  which  had 
been  made  against  the  Argentine  Republic  on  account  of  the  capture 
originated  in  events  that  occurred  prit)r  to  the  recognition  of  Buenos 
Ayres  as  an  independent  State,  the  grecit  lapse  of  time  which  ha<l  since 
taken  place  rendered  the  "official"  prosecution  of  the  claim  inexpedient, 
though  friendly  representations  might  be  made.  (MS.  Instmctions  to  the 
Argentine  Reiiublic.) 
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^^  The  question  respecting  the  liability  of  Portugal,  under  the 
circumstances  of  the  case,  does  not  appear  to  be  settled  by 
foreign  writers  on  the  laws  of  nations.  Bynkershoek  may  be 
considered  to  be  against  the  Portuguese  side  of  the  question. 
(Bynkershoek  on  the  Law  of  War,  59,  60.)  But  Kliiber,  who 
IS  a  much  later  writer,  is  in  favor  of  Portugal.  This  last 
named  author  says  Hhat  the  neutral  Js  not  to  allow,  volunta- 
rily, that  either  of  the  belligerent  parties  shall  commit,  upon 
its  neutral  territory,  either  continental  or  maritime,  any  hostile 
acts.'  (KliLber's  Law  of  Nations,  page  86,  section  284.)  Por- 
tugal was  not  accountable  for  the  outrage,  according  to  the  au- 
thority of  Kliiber,  becaase  it  is  clear  that  the  governor  of 
Fayal  did  not  allow,  voluntarily j  the  breach  of  the  neutrality  of 
the  x>ort.  This  doctrine  of  Kliiber  is  substantially  the  same 
with  that  of  Kent  last  referred  to ;  the  latter  author  saying,  that 
the  complaint  against  the  neutral  government  must  be  for  < a 
fraudulent,  or  unworthy,  or  unnecessary  submission  to  a  viola- 
tion of  its  territory.'  That  there  was  no  such  submission  in 
this  case  is  shown  by  the  correspondence  between  the  governor 
and  the  British  commander  during  the  night  of  the  26th  of 
September  aforesaid.  Indeed,  Captain  Keid's  protest  confines 
his  complaint  to  the  inability  of  Portugal.  That  protest  says: 
'And  the  said  Captain  Beid  also  protests  against  the  govern- 
ment of  Portugal  for  their  inability  to  protect  and  defend  the 
neutrality  of  this  their  i)ort  and  harbor.' 

Pranriirt^  of  Arutn.  "^^  appcars  to  mc,  therefore,  that  the  ques- 
pzopnaty  of  Ar  tra-  ^.^^^  ^^  public  law  involved  in  the  present 

case,  as  well  as  the  question  of  fact  before  re-   . 
ferred  to  was  a  very  proper  subject  to  be  submitted  by  the 
governments  of  the  United  States  and  Portugal  to  arbitra- 
tion.   ♦    •    • 

'<  Those  questions,  both  of  fact  and  of  law,  had  been  the 
subjects  of  negotiation  for  more  than  thirty  years  previously 
to  1851,  when  the  treaty  between  the  two  governments  was 
entered  into  submitting  the  controversy  to  arbitration,  which 
resulted  in  an  award,  by  the  President  of  the  French  republic, 
against  the  validity  of  the  claim. 

liAMKtv  of  Unitad     "  ^^  couscquence  of  that  award,  the  claim- 
^  ants  have  abandoned  their  claim  against  Por- 

BtatM.  tugal;  but  they  now  turn  round  and  demand 

the  amount,  namely,  one  hundred  and  thirty-one  thousand  six 
hundred  dollars,  against  the  United  States.  The  ground  of 
this  demand  is,  that  the  Secretaries  of  State,  and  the  Presi- 
dent and  Senate  of  the  United  States,  have  lost,  by  misman- 
agement, the  claim  against  Portugal,  and  have  thus  made 
their  own  government  liable  for  the  amount.  There  are  sev- 
eral charges  of  mismanagement  insisted  on  which  will  be  par- 
ticularly noticed. 

Charam  at  Vimman         "  ^^®  ^^  *^^  chargCS,  wMch  is  that  of  UCg- 

cuaxgw  or  Kgnun-  j^^  j^  ^^^  negotiation,  admits  of   a  short 

***"*"  answer.    The  delay  which  occurred,  from  the 

time  the  claim  was  presented  soon  afber  it  originated,  till  1837, 
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is  accounted  for  by  the  disordered  state  of  tlie  government  of 
Portugal  during  that  period.    ♦    ♦    ♦ 

"Another  charge  of  mismanagement  of  the  claim  relates  to 
the  submission  to  arbitration. 

"The  claimants  say  that  our  government  received  a  2»onM« 
from  Portugal  as  a  consideration  for  referring  the  case.  •  ♦  ♦ 
There  is  surely  nothing  in  this  treaty  to  support,  in  the  slight- 
est degree,  the  idea  that  the  submission  of  the  case,  by  the 
President  and  Senate,  was  in  consideration  of  a  bonus^  or  for 
any  other  purpose  than  that  of  having  the  claim  properly  and 
legally  investigated  and  determined.  The  treaty  provides  for 
the  payment  of  all  the  claims  except  that  of  the  General  Arm- 
strong, and  refers  that  claim  to  arbitration;  and  that  is  the 
whole  of  the  treaty  as  regards  the  submission.  It  is  unnec- 
essary surely  to  notice  any  further  this  extraordinary  charge 
against  the  treaty-making  power  of  the  United  States. 

"Another  charge  is,  that  our  government  had  no  authority 
to  submit  the  case  to  arbitration  without  consulting  the  claim- 
ants. This  position  is  untenable.  ♦  •  •  The  correct  view 
of  this  matter  is,  that  as  soon  as  our  government  was  induced 
by  the  claimants  to  interfere,  the  controversy  became  an  affair 
of  state,  to  be  treated  of  between  the  two  governments  as 
other  differences  between  nations  are  treated ;  that  is  to  say, 
by  negotiation,  arbitration,  and  such  other  modes  as  are  recog- 
nized by  the  laws  of  nations. 

"Another  charge  of  mismanagement  is  the  refusal  of  the 
Secretary  of  State,  Mr.  Webster,  to  forward  to  the  arbiter  a 
written  argument  of  the  claimants.    •    ♦    ♦ 

"  It  appears  to  me  that  the  language  of  the  treaty  shows 
that  the  arbiter  was  to  determine  the  case  upon  the  correspond- 
ence which  had  taken  place  on  the  subject  between  the  two 
governments.  That  correspondence  had  been  very  extensive, 
and  had  been  conducted  with  great  ability  on  both  sides.  The 
questions  of  fact  and  of  law  belonging  to  the  case  had  been 
fully  investigated  by  the  gentlemen  to  whom  the  business  was 
confided.  It  would  seem  to  have  been  proper,  under  those 
circumstances,  for  the  parties  to  submit  the  case  to  the  arbiter, 
upon  the  correspondence,  without  further  argument  by  either 
of  them.  It  is  proper  also  to  add  that  if,  as  the  claimants 
contend,  Mr.  Webster's  refusal  to  forward  the  argument  was 
improper,  he  was  guilty  of  a  wrong  to  the  claimants.  Now 
the  law  is  settled,  that  for  any  such  wrong  by  a  public  oflScer 
the  government  is  not  liable  to  the  individual  injured.  The 
language  of  Judge  Story  on  this  snbject  is  as  follows:  '  In  the 
next  place,  as  to  the  liability  of  public  agents  for  torts  or 
wrongs  done  in  the  course  of  their  agency,  it  is  plain  that  the 
government  itself  is  not  resjionsible  for  the  misfeasances,  or 
wrongs,  or  negligences,  or  omissions  of  duty  of  the  subordinate 
officers  or  agents  employed  in  the  public  service;  for  it  does 
not  undertake  to  guarantee  to  any  ])ersons  the  fidelity  of  any 
of  the  officers  or  agents  whom  it  employs,  since  that  would 
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involve  it,  in  all  its  operations,  in  endless  embarrassments,  and 
difficulties,  and  losses,  which  would  be  subversive  of  the  pub- 
lic interests;  and,  indeed,  laches  are  never  imputable  to  the 
government.'    (Story  on  Agency,  section  319.) 

'*  To  place  this  charge  in  its  true  light,  I  must  borrow  the 
argument  of  an  eminent  statesman.  Mr.  Webster,  in  his 
refusal  to  forward  the  argument,  was  either  right  or  wrong. 
If  Mr.  Webster  was  right,  there  is  an  end  of  the  charge.  If 
Mr.  Webster  was  wrong,  then  there  is  an  end  of  the  charge 
also;  because  the  government  is  not  liable  for  the  wrong  of  a 
public  officer  in  his  action  respecting  a  private  claim.  So  that 
whether  Mr.  Webster  was  right  or  wrong,  there  is  no  ground 
for  the  charge. 

^^The  claimants  make  one  more  charge  of  mismanngement 
of  their  claim,  namely,  that  the  award  should  have  been 
rejected  as  not  being  within  the  terms  of  the  submission.  • 

'^  The  claimants  say  that  the  arbiter  has  decided  on  the  facts 
of  the  case,  when  he  was  only  antborized  to  decide  a  question 
of  law.  •  •  •  The  second  article  commences  by  saying, 
that  the  parties  disagreed  respecting  tlie  question  of  public 
law;  but  when  the  article  comes  to  state  the  agreement  to 
submit,  it  says,  that  her  Most  Faithful  Majesty  has  proposed, 
and  the  United  States  of  America  have  consented,  that  the 
claim  presented  by  the  American  government  in  behalf,  &c., 
should  be  submitted  to  the  arbitrament,  &c.;  and  the  third 
article,  in  order  to  enable  the  arbiter  to  determine  the  merits 
of  the  claim,  directs  that  copies  of  all  the  correspondence,  in 
reference  to  the  claim,  should  be  laid  before  him.  It  seems 
therefore,  to  be  very  clear  that  the  merits  of  the  claim,  that 
is,  both  the  facts  and  the  law,  were  submitted  to  the  arbiter, 
and  were  to  be  decided  by  him.^ 

"But  there  is  another  and  more  enlarged 

owera  o        em-  ^^^  ^^  ^^^^^  casBj  which  it  is  proper  to  notice. 
"^*"  "  I  consider  when,  at  the  request  of  a  person 

presenting  a  claim  on  a  foreign  nation,  our  government  as- 
sents to  interfere  in  his  behalf,  its  action  may  be  by  nego- 
tiation, compromise,  arbitration,  or  even  by  reprisals  or  war. 
But  in  the  adoption  of  any  such  measure,  the  government, 
by  the  understanding  of  the  parties,  and  by  the  laws  of 

*  When  Mr.  Charles  B.  Ha«ldnck  was  appointed  to  succeed  Mr.  Clay  as 
charg<^  d'affaires  of  the  United  States  at  Lisbon,  Mr.  Webster  on  March 
20,  1851,  transmitted  to  him  a  protocol  in  relation  to  the  snbmission  of  the 
case  to  the  umpire.  Mr.  Webster  observed  ''that  the  points  for  the  con- 
sideration and  decision  of  the  arbiter  have  reference  both  to  the  amount 
of  the  claim  and  its  validity."  (H.  Ex.  Doc.  53, 32  Cong.  1  sess. So.)  The 
protocol  was  accopt<»d  b.v  the  Portuguese  Government  with  ''two  slight 
alterations  in  form,''  one  of  which  merely  substituted  the  word  "dupli- 
cate" for  **  triplicate"  in  respect  of  copies  of  certain  papers,  and  the  other 
of  which  made  it  "appear  mot-e  clearly  that  the  arbiter  was  to  decide  upon 
ike  amount  as  well  as  validity  of  the  claim."    (Id.  87.) 
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nations,  exercises  its  own  judgment  and  discretion.  •  •  • 
The  judgment  and  discretion  of  our  government  in  the 
present  case  were  exercised  by  the  President  and  Senate  in 
referring,  by  a  treaty  with  Portugal,  the  claim  in  question 
to  the  arbitrament  of  the  President  of  the  French  republic, 
and  by  the  executive  department  in  its  negotiations  with 
the  Portuguese  authorities  before  and  after  the  submission. 
This  exercise  of  judgment  and  discretion  by  the  treaty- 
making  power,  and  by  the  executive  department,  was  political 
in  its  nature,  and  is  entirely  independent  of  the  judiciary. 
The  result  was  an  award  of  the  arbiter,  upon  the  merits,  in 
favor  of  Portugal.  The  award  must  be  considered  final  and 
conclusive.    •    •    • 

"  I  have  very  little  more  to  say  in  regard  to 
A  anMtion  of  Bounty,  this  suit.  I  have  showu  that  it  was  upon  the 
repeated  solicitation  of  the  claimants,  that  our 
government  caused  the  claim  to  be  presented  to  the  Portuguese 
Government;  and  that  the  facts  and  the  law  on  which  the 
claim  was  founded  were  disputed  by  Portugal;  that  there  was 
an  able  correspondence  on  the  subject  during  several  years 
between  the  two  governments;  that  the  case  was  far  from 
being  a  clear  one,  either  as  to  facts  or  to  law,  for  either  of  the 
parties;  that  the  parties  not  being  able  to  agree,  referred,  by 
treaty,  the  matters  in  dispute  to  arbitration ;  that  the  evidence 
and  the  law  were  placed  before  the  arbiter  in  conformity  to 
the  terms  of  the  treaty,  and  that  an  award  was  rendered  by 
the  arbiter  in  favor  of  Portugal.  The  reason,  no  doubt,  of  the 
claimants'  application  to  our  government  for  assistance  was, 
that  they  had  no  hope,  by  their  own  efforts,  to  obtain  anything 
from  Portugal.  The  assistance  applied  for  was  given  in  the 
mode  which  our  government  thought  most  advisable,  and 
which  was  in  accordance  with  the  laws  of  nations.  The  fail- 
ure of  the  cause  before  the  arbiter  was  because  the  claim  did 
not  appear  to  him  to  be  well  founded.  I  know  of  no  ground, 
under  those  circumstances,  upon  which  the  United  States  can 
be  held  liable  for  the  claim  in  a  court  of  justice  governed  as 
this  court  is  by  legal  principles.  The  bravery  of  the  officers 
and  crew  of  the  privateer  in  the  conflict  at  Fayal  cannot  be 
too  highly  admired.  For  their  valor  on  that  occasion,  they 
receiv^  from  Congress,  in  1834,  an  appropriation,  as  prize 
money,  of  ten  thousand  dollars.  For  any  further  compensa- 
tion to  which  the  present  claimants  may  believe  themselves 
entitled,  they  must  rely,  in  my  opinion,  not  upon  any  legal 
right,  but  upon  the  liberality  of  Congress.^ 

Judge  Scarburgh  stated  that  it  was  upon 

^hlidSdSlt'*^®  ground  that  the  United  States  received  a 

^^ bonus''  for  referring  the  claim  to  arbitration 

that  he  hard  concurred  in  the  judgment  of  the  court  directing 


1 S.  Mis.  Doc.  14^,  35  Cong.  1  8680. 106-116. 
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the  taking  of  testimony.  But  lie  had  come  to  the  conclusion 
that  while  there  was  "some  plausibility''  in  this  view,  there 
was  ''110  compromise^  and  "no  bonus."  "The  United  States," 
said  Judge  Scarburgh,  "agreed  to  accept  the  proposal  of  Por- 
tugal to  pay  the  other  claims  provided  for  in  the  treaty,  and 
to  refer  this  claim  to  arbitration.  Their  authority  to  do  this 
is  clear  beyond  dispute.  The  act,  therefore,  is  valid.  It  is  not 
only  valid,  but  final  and  conclusive." 

Chief  Justice  Gilchrist  adhered  to  his  former  opinion.  Hav- 
ing argued  the  case  on  the  merits  and  come  to  the  conclusion 
that  the  original  claim  against  Portugal  was  valid,  he  declared 
that  he  was  "unable  to  perceive  what  good  and  sufficient 
reasons  there  were  that  required  the  United  States"  to  submit 
the  claim  to  arbitration;  and  he  therefore  held  that  the  United 
States  ought  to  pay  it.  He  also  maintained  that  an  injustice 
had  been  done  in  not  affording  the  claimants  "an  opportunity 
to  be  heard"  before  the  arbitrator. 

It  has  been  said  that  all  the  arguments  for 
^^  ^  and  against  the  claim  were  discussed  in  Judge 
Blackford's  opinion,  with  one  exception.  That 
exception  was  the  argument  based  on  the  assertion  that  the 
correspondence  exchanged  at  Kio  de  Janeiro  in  1814-15  was 
not  laid  before  the  arbitrator.  By  a  message  of  January  28, 
1852,  President  Fillmore  transmitted  to  the  House  of  Repre- 
sentatives a  mass  of  correspondence  touching  generally  on  the 
subject  of  claims  against  Portugal.*  By  this  correspondence 
it  appeared  that  on  March  20, 1851,  Mr.  Webster  instructed  Mr. 
Hadduck,  who  had  been  chosen  to  succeed  Mr.  Clay  at  Lisbon, 
"to  compare  and  authenticate,  jointly  with  the  Portuguese 
Government,"  copies  of  the  correspondence  to  be  submitted  to 
the  arbiter.  "You  will  understand,  of  course,"  said  Mr.  Web- 
ster, "that  these  copies  are  limited  to  such  communications  as 
have  passed  between  the  American  legation  and  the  Portu- 
guese Government  at  Lisbon,  and  between  this  department 
and  the  Portuguese  legation  at  Washington."*  On  the  12th  of 
the  following  July  however  Mr.  Webster,  in  order  to  provide 
'* against  the  omission  of  any  important  part  of  the  earlier  por- 
tion of  the  correspondence,"  namely,  "that  which  passed  in 
1814  and  1815,  in  Rio  de  Janeiro,  where  the  Court  of  Portugal 
at  that  time  resided,  and  which  it  could  not  have  been  intended 
to  exclude,"  transmitted  to  Mr.  Hadduck  a  "printed  copy"  of 
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President  Polk's  message  of  December  15,  1845,  with  whicli 
the  correspondence  in  question  was  commanicated  to  the 
Senate.  On  the  17th  of  July,  five  days  after  this  supple- 
mentary instruction  was  signed  at  Washington,  Mr.  Had- 
duck,  acting  under  the  instructions  of  March  20,  signed  and 
sealed  at  Lisbon  a  protocol  relating  to  the  submission  of  the 
case  to  the  arbiter.^  The  contents  of  this  protocol  were 
not  disclosed;  but,  on  the  assumption  that  it  specified  the 
papers  which  were  to  be  submitted,  and  that  the  correspond- 
ence transmitted  with  the  supplementary  instruction  was  not 
included  in  it,  it  was  argued  that  the  United  States  had  in- 
curred a  liability  by  failing  to  present  to  the  arbitrator  a  very 
material  part  of  the  evidence  embraced  by  the  convention. 
Mr.  Blair's  reply  to  this  argument  was  twofold.  In  the  first 
place  he  contended  that,  as  the  correspondence  in  question 
was  in  the  archives  at  Lisbon,  it  was  the  merest  assumption 
to  say  that  it  was  not  included  in  the  protocol.  But,  even  if 
it  was  not  included,  he  in  the  second  place  maintained  that 
"no  manner  of  injury"  could  have  resulted  from  its  absence, 
since  every  material  part  of  it  was  supplied  by  the  correspond- 
ence exchanged  at  Lisbon,  in  which  Governor  Ribeiro's  report, 
and  the  notes  of  the  Marquis  d'Aguiar  to  Lord  Strangford 
and  Mr.  Sumter  were  textually  quoted  at  length  and  com- 
mented upon.  Judge  Blackford  did  not  discuss  this  question 
in  his  opinion.  But  Judge  Scarburgh  took  the  ground  that, 
in  the  absence  of  evidence  to  the  contrary,  it  was  proper  to 
assume  that  the  printed  document  sent  with  the  supplement- 
ary instructions  was  presented  to  the  arbitrator,  since  it  did 
not  appciir  that  the  copies  of  the  papers  which  were  submitted 
were  prepared  at  or  before  the  signing  of  the  protocol. 

It  subsequently  transpired,  however,  that  the  printed  docu- 
ment was  not  included  among  the  papers  submitted  to  the 
arbitrator,  and  this  circumstance  was  adopted  as  the  principal 
foundation  of  a  new  rei)ort,  made  by  Mr.  Mason,  from  the 
Committee  on  Foreign  Relations,  in  favor  of  paying  the  claim- 
ants 100,739,  which  represented  the  amount  of  damage  estab- 
lished before  the  Court  of  Claims,  less  the  $10,000  previously 
appropriated  as  prize  money.  Mr.  Mason's  report,  referring 
to  the  findings  of  the  Court  of  Claims,  said : 

"  It  was  contended  in  the  argument  on  the  part  of  the  gov- 
ernment that,  even  conceding  that  this  last-named  correspond- 
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ence  was  not  before  the  arbitrator^  still  no  injury  could  have 
resulted  to  the  claimants,  because  all  the  material  facts  con- 
tained in  it  were  referred  to  or  otherwise  cited  in  so  much  of 
the  correspondence  as  was  exhibited.  Still,  the  committee  are 
of  opinion  that  the  failure  to  exhibit  it,  as  rec[uired  by  the 
convention,  is  a  matter  of  just  complaint  by  the  claimants, 
because,  amongst  other  reasons,  it  cannot  be  known  what  in- 
ference or  conclusions  might  be  drawn  by  the  arbitrator  by 
reason  of  its  absence. 

'^  Nor  do  the  committee  mean  to  say  that,  had  that  evidence 
been  before  the  court,  it  would  have"  made  a  clear  case  of  de- 
mand in  law  against  the  government;  but  they  advert  to  it  as 
a  further  ecinitable  consideration  in  favor  of  the  claimants." '  . 

As  it  was  thus  substantially  conceded  that  <'  all  the  material 
facts"  contained  in  the  Rio  de  Janeiro  correspondence  *'  were 
actually  referred  to  or  otherwise  cited  "  in  the  corresiwndence 
exchanged  at  Lisbon — a  correspondence  embracing  twenty -one 
diplomatic  notes  which  probably  would  fill  upward  of  a  hun- 
dred closely  printed  octavo  pages — it  is  not  6asy  to  conjecture 
what  unfavorable  inference  the  arbitrator  could  have  drawn 
from  the  omission  merely  to  present  in  separate  form  papers 
extensively  quoted  and  elaborately  discussed  in  the  corre 
spondence  submitted  to  him.  For  example,  Mr.  Hopkins  in  a 
note  of  June  28, 1849,  which  fills  over  sixteen  closely  printed 
octavo  pages,  quotes  Governor  Ribeiro's  report,  the  Marquis 
d'Aguiar's  note  to  Lord  Strangford,  the  Marquis  d'Aguiar's 
note  to  Mr.  Sumter,  Mr.  Dabuey's  report,  and  other  early  doc- 
aments.*  Captain  Reid's  protest  formed  an  accompaniment  of 
another  note.  Indeed,  the  report  of  Governor  Ribeiro  and  the 
Bio  de  Janeiro  correspondence  formed  the  subject  of  a  large 
part  of  the  correspondence  exchanged  at  Lisbon.  Neverthe- 
less, the  bill  for  the  relief  of  the  claimants  passed  the  Senate. 
It  was  not  acted  upon  by  the  House. 

In  1878  the  claim  against  the  United  States  was  revived,^ 


'Sen.  Report,  347,  46  Cong.  1  seas.  23. 

-  In  the  printed  list  of  twenty-one  diplomatic  communications  submitted 
to  the  arbiter,  the  fifth  is  described  as  ^'Note  de  Mr.  Hopkins,  do  28  de 
Julho,  de  1847."  (S.  Report  347, 46  Cong.  2  sess.  25. )  Mr.  Hopkins  was  not 
at  Lisbon  in  July,  1847.  The  description  is  erroneous.  The  note  intended 
to  be  described  is,  as  is  shown  by  an  examination  of  the  original  papers, 
the  note  of  June  28,  1849.  (Mr.  Viguaud,  Sec.  of  Embassy,  to  Mr.  Moore, 
March  20, 1897,  inclosing  a  statement  of  M.  Girard  de  Ri^lle,  Director  of 
the  Archives  of  the  French  Foreign  Office.)  Two  other  papers  are  de- 
scribed in  the  printed  list  as  bearing  date  in  1847,  when  in  fact  they  belong 
to  1849. 

»S.  Mis.  Doc.  21,  45  Cong.  3  sess.  ^  j 
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and  in  the  following  year  it  was  laid  by  the  agent  of  the 
claimants  before  the  President.  The  President  referred  it  to 
the  Department  of  State,  where  the  examiner  of  claims  ren- 
dered an  opinion  upon  it,  which  was  communicated  to  the 
chairman  of  the  Committee  on  Appropriations  of  the  Senate 
at  the  chairman's  request.  In  this  opinion  the  examiner  of 
claims  stated  that  the  history  of  the  case  was  ''contained  in 
three  printed  volumes,"  which  he  had  "examined  sufficiently" 
to  enable  him  '^  to  state  with  correctness  "  the  "  few  i)reliminary 
facts  "  essential  to  a  consideration  of  the  claim.  One  of  these 
facts,  which  he  said  was  '^  clearly  established,"  was  that  'Hhis 
British  fleet" — the  three  vessels  at  Fayal — ''intended  for  the 
cai)ture  of  New  Orleans,  was  kept  busy  by  the  Armstrong  long 
enough  to  enable  General  Jackson  to  reach  that  city  and  save 
it."  As  the  British  fleet  when  it  sailed  under  Sir  Edward 
Pakenham  from  Jamaica  for  New  Orleans  on  the  26th  of  No- 
vember 1814  consisted  of  upward  of  fifty  sail  and  a  large 
army,  the  "  preliminary  fact"  thus  stated  seems  to  have  been 
somewhat  misconceived.  Another  "preliminary  fact"  was 
that  the  demand  on  Portugal  for  reparation  "  was  continued 
under  every  administration  from  President  Monroe  to  Fill- 
more." This  statement  quite  overlo«iked  the  second  adminis- 
tration of  Monroe,  the  administration  of  the  younger  Adams, 
the  first  administration  of  Jackson,  and  the  administrations 
of  Tyler  and  Polk,  in  three  of  which  the  claim  was  not  pressed, 
and  in  two  of  which  the  government  refused  to  press  it.  On 
these  and  one  or  two  other  *'  preliminary  facts "  the  opinion 
was  expressed  that  the  United  States  had,  ^'  under  all  the  cir- 
cumstances, incurred  an  obligation  to  their  own  citizen,"  which 
the  government  was  "  bound,  under  the  extraordinary  circum- 
stances of  this  case,  in  equity,  in  morals,  and  in  honor,  to 
discharge."^ 

The  claim  formed  the  subject  of  favorable  reports  in  the  sec- 
ond session  of  the  Forty-sixth  Con^ress.^  In  the  first  session 
of  the  Forty-seventh  Congress  a  bill  was  introduced  in  the 
Senate  to  pay  it,'  and  was  favorably  reported  by  the  Commit- 
tee on  Foreign  Relations.  By  this  bill  the  Secretary  of  State 
was  directed  to  examine  and  adjust  all  claims  of '^  the  captain, 
owners,  officers,  and  crew,"  upon  the  evidence  established  be- 
fore the  Court  of  Claims,  ^^and  to  settle  the  same  on  principles 
•  -  -_    _  __-._,_ 

*  8.  Mis.  Doc.  13,  46  Cong.  1  sess. 

» S.  Report  347,  46  Con^.  2  se&s. ;  H.  Report  1014,  46  Cong.  2  seas. 

3 Cong.  Record;  XIII.  part  1,  p.  22. 
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of  justice  and  equity,"  to  the  amount  of  $70,739  as  proved  be- 
fore the  Court  of  Claims.  The  bill  w^as  taken  up  April  13, 1882, 
and  Mr.  Pendleton  made  some  remarks  upon  it.^  He  stated 
that  in  submitting  the  evidence  to  the  arbitrator  the  corre- 
spondence at  Bio  de  Janeiro  was  ^^  excluded ;''  that  it  '^  never 
was  presented  to  the  arbitrator,"  and  that  the  a(\judicatiou 
was  made  '^ux>on  the  ground  that  there  had  been  no  infraction 
of  the  neutrality  of  Portugal."  He  further  stated  that  in  the 
^^ excluded"  correspondence  Portugal  ^<had  declared  in  the 
strongest  possible  terms,  and  it  was  practically  admitted  by 
Great  Britain,  that  there  had  been  a  breach  of  neutrality  at 
the  time  it  occurred."  <^I  do  not  care  to  place  this  claim," 
said  Mr.  Pendleton  in  conclusion,  ''upon  any  particular  and 
special  legal  ground,  although  I  think  it  is  defensible  upon 
several.  I  wish  gentlemen  to  vote  for  it  either  because  it 
appeals  to  patriotism,  to  good  feeling,  to  an  admiration  of 
the  heroism  of  our  countrymen  which  was  displayed  on  that 
occasion." 

Mr.  Piatt  was  the  only  other  Senator  who  spoke.  He  said 
that  he  had  examined  the  claim  and  must  record  his  vote 
against  it;  that  the  only  ground  on  which  it  could  be  put,  and 
upon  which  it  was  going  to  pass  the  Senate,  was  <'  that  stated 
by  the  Senator  from  Ohio,  that  it  appeals  strongly  to  the  imag- 
ination."   The  vote  was — ^yeas,  41;  nays,  13. 

The  bill  passed  the  House  on  the  17th  of  April  under  a  sus- 
pension of  rules  by  a  vote  of  136  to  36.* 

It  was  i>ermitted  to  become  a  law  May  1, 1882,  without  the 
President's  ai)proval.^ 


»Cong.  Record,  XIII.  part  3,  p.  2843. 

nd.  pp.  2957-2960. 

'22  State,  at  L.  697.  By  an  act  of  March  2, 1895,  Congress  directed  that 
a  balance  of  the  fnnd  remaining  unexpended  under  the  act  of  1882  by  rea- 
son of  the  failure  of  certain  beneficiaries  to  appear  should  be  "  applied  for 
the  liquidation  and  settlement  of  the  claims  of  Samu'  1 C.  Reid,"  on  the 
''vouchers  on  file"  in  the  Department  of  State.  (28  Stats,  at  L.  843.)  By  a 
report  of  Mr.  Ray,  from  the  Committee  on  the  Judiciary  of  the  House,  of 
February  9, 1897  (H.  Report  2848,  54  Cong.  2  sess.),  it  appears  that  no 
money  had  been  paid  to  Mr.  Reid  under  the  act,  on  the  ground  that  the 
necessary  vouchers  had  not  been  filed.  He  was  allowed  under  the  act  of 
18S2  the  sum  of  $32,595.60,  which  represented  one-half  of  the  amount 
airarde<l  to  the  owners  of  the  brig,  and  40  per  cent  of  the  amount  awarded 
to  the  oflScerB  and  crew,  for  his  services  in  prosecuting  the  claim.  From 
the  percentages  allowed  him  assignmt^nts  of  upward  of  $14,000  for  money 
lent,  fees  to  attorneys,  etc.,  were  dedacted. 
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During  the  debates  in  the  Senate  in  1855  a  letter  from  Mr. 
Marcy,  Secretary  of  State,  to  Mr.  J,  M.  Mason,  then  chairmau 
of  the  Committee  on  Foreign  Eelations,  was  read,  in  which  tlie 
former  said:  "I  can  not  coantenance  the  principle  that  where 
this  government  is  called  on  by  a  citizen  of  the  United  States 
to  interpose  for  recovering  claims  against  any  other  govern- 
ment, proceeds  in  good  faith  for  that  purpose  and  fails  in  its 
object,  or  obtains  what  may  be  regarded  as  an  inadequate 
indemnity,  it  places  itself  in  a  situation  to  be  called  on  to  pay 
the  claims  or  to  satisfy  the  expectations  of  the  claimants."  It 
may  fairly  be  maintained,  as  the  result  of  our  investigation  of 
the  records,  that  this  principle  was  not  violated  in  the  present 
instance.  When  those  who  advocated  the  payment  of  the 
claim  attempted  to  argue  it  on  legal  grounds,  they  invariably 
exhibited  such  radical  differences  of  opinion  as  to  render  it 
only  the  more  apparent  that  there  was  no  legal  ground  on 
which  it  could  be  supported.  Till  the  discovery  was  made 
that  the  Rio  de  Janeiro  correspondence  was  not  separately 
presented  to  the  arbitrator,  the  most  effective  legal  argument 
seems  to  have  been  that,  because  an  agent  of  the  claimants 
was  not  allowed  to  submit  a  statement  to  the  arbitrator,  they 
were  "denied  a  hearing."  This  argument,  however,  will  not 
bear  examination.  In  the  first  place,  the  claimants  were  not 
parties  to  the  arbitration ;  the  parties  were  the  governments 
of  the  United  States  and  Portugal.  The  claimants  could  be 
heard  only  through  their  government,  and  it  belonged  to  the 
government,  as  a  necessary  incident  of  its  power  to  conduct 
foreign  intercourse,  to  determine  what  representations  should 
or  should  not  be  made.  In  the  thousands  of  cases  which  the 
United  States  has  submitted  to  arbitration,  it  has  never  in  a 
single  instance  failed  to  exercise  this  essential  right  of  govern- 
ments. In  the  second  place,  there  was  no  denial  of  a  hearing, 
except  in  the  same  sense  as  there  has  been  such  a  denial  in 
hundreds  of  similar  cases.  The  claimants  had  for  years  been 
heard  through  their  government,  the  only  organ  through  which 
they  could  be  heard  at  all,  and  they  were  heard  before  the 
arbitrator  when  the  elaborate  and  able  arguments  of  their 
government,  made  and  reiterated  at  their  instance,  and  em- 
bracing every  point  at  issue,  were  laid  before  him  in  the  dip- 
lomatic correspondence.  As  to  the  omission  separately  to 
present  the  Rio  de  Janeiro  correspondence,  it  is  apparent  that 
it  assumed  in  course  of  time  a  form  quite  distinct  from  that 
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which  it  originally  bore.  From  the  vagae  suggestion  in  1858 
that  it  might  have  created  an  inference,  the  nature  of  which 
it  was  not  attempted  to  define,  it  had  come  to  involve  in  1882 
the  exclusion  from  the  arbitrator  of  a  practical  admission  by 
Great  Britain  that  she  had  violated  the  neutrality  of  the  port. 

The  payment  of  the  claim  was,  in  fact,  an  exercise  by  the 
government  of  the  power  to  reward  by  its  bounty  the  per- 
formance of  acts  which  deserve  public  recognition.  And  such 
was  the  theory  on  which  the  Department  of  State  acted  in  the 
distribution  of  the  fund.  By  a  joint  resolution  of  Maili^h  2, 
1867,  it  was  made  unlawful  to  pay  any  account,  claim,  or 
demand  against  the  United  States  that  accrued  or  existed 
prior  to  April  13, 18G1,  to  any  person  who  in  any  manner  sus- 
tained the  rebellion.^  The  question  having  arisen  whether 
this  provision  applied  to  the  distributees  under  the  act  of 
1882,  Dr.  Francis  Wharton,  then  Solicitor  of  the  Department 
of  State,  held  that  it  did  not,  for  the  reason,  among  others, 
that  they  had  no  claim  against  the  United  Stotes  prior  to  the 
passage  of  that  act,  ^^  which  gave  them  the  fund  in  question 
as  a  gratuity.* 

In  none  of  the  discussions  of  the  case  of 

**OMmitf  *^*^  ^^^  ^^^^^  ^rntstrongj  including  that  before 
the  Court  of  Claims,  w^as  there  an  exhaustive 
examination  of  the  question  of  neutral  obligation.  The  argu- 
ments of  the  agents  of  the  claimants,  as  weU  as  those  of  the 
representatives  of  the  United  States  at  Lisbon,  for  the  most 
part  assumed  that  if  it  were  established  that  the  British  were 
the  aggressors  the  liability  of  Portugal  was  perfect,  and,  from 
the  point  of  view  of  the  claimants,  it  was  not  desirable  to  say 
anythiug  which  might  seem  to  impair  this  position.  Mr.  Hop- 
kius  strongly  maintained  that  the  British  having  been  the 
aggressors,  Portugal  was  bound  to  make  indemnity  for  the 
destruction  of  the  privateer,  without  regard  to  the  question 
whether  the  authorities  possessed  either  the  disposition  or  the 
means  to  afford  protection.  On  the  part  of  Portugal  it  was 
maintained  that  the  duty  of  a  neutral  government  extended  to 
the  employment  of  all  the  means  in  its  power  and  no  further, 
and  It  does  not  discredit  the  communications  of  the  Portuguese 
ministers  for  foreign  affairs  to  say  that  the  most  impressive 
presentation  of  this  view  was  contained  in  a  very  able  note 


'  U.  S.  Rev.  Stat.  sec.  3480. 

!<  Opinion  of  January  1,  1889,  MSS.  Dept.  of  State. 
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of  Mr.  De  Figaniere,  the  Portuguese  minister  at  WashingtoD, 
which  was  not  among  the  papers  submitted  to  the  arbitrator.' 
It  is  admitted  that  the  commission  of  hostile  acts  by  one 
belligerent  against  another  within  the  waters  of  a  friendly 
state  is  a  violation  of  International  law  for  which  the  neutral 
may  demand  reparation.*  Enemies  may,  says  Grotius,^  "law- 
fully be  killed  in  their  own  country,  in  the  enemies'  country, 
in  a  country  that  belongs  to  nobody,  or  on  the  sea.  But  that 
we  may  not  kill  or  hurt  them  in  a  neutral  country  proceeds 
not  from  any  privilege  attached  to  their  persons,  but  from  the 
right  of  that  prince  in  whose  dominions  they  are."  We  are 
informed  by  Livy  that  the  inviolability  of  the  neutral  jurisdic- 
tion was  acknowledged  even  by  the  ancients.  On  a  certain 
occasion,  during  the  Second  Punic  War,  Scipio,  having  con- 
quered the  greater  part  of  Spain,  resolved  to  seek  the  alliance 
of  the  Numidian  King,  Syphax,  with  a  view  to  attack  the 
Carthaginians  in  Africa.  For  this  purpose  he  sailed  from  New 
Carthage  with  two  galleys  only.  It  happened  that  at  the  same 
time  Hasdrubal  Oisgo  was  on  his  way  to  the  dominions  of 
Syphax,  in  order  to  seek  his  alliance  for  the  Carthaginians.* 
When  Scipio  arrived  Hasdrubal  was  at  anchor  with  seven 
galleys,  and  with  this  overwhelming  force  the  temptation  to 
effect  the  capture  of  the  Roman  general  was  very  great.  But 
before  the  Carthaginians  could  weigh  anchor  Scipio  was  borne 
by  a  strong  wind  into  the  port,  and,  as  Livy  says,  "they 
durst  not  attack  him  in  the  King's  haven."*    In  more  recent 


•  Mr.  De  Figaniere  to  Mr.  Clayton,  July  9,  1850,  H.  Ex.  Doc.  53,  32  Cong. 

1  8688.  101. 

'  Haatefenille,  De8  Droits  ct  des  Devoirs  des  Nations  Neutres  en  Temps 
de  Guerre  Maritime  (Paris,  1848),  1. 412-415;  Ortolan  Diplomatie  de  la  Mer, 
11.287;  Upton,  Law  of  Natious  (ed.  1863),  346. 

«De  Jur.  Bel.  ac  Pac,  Lib.  III.  c.  IV.  sec.  VI.  part  1. 

^Liddell,  History  of  Rome,  356. 

6 ''Magnum  in  omnia  momentum  Syphax  affectanti  res  erat  Africie  opu* 
lentissimus  ejus  terrae  rex  bello  jam  expertus  ipsos  Carthaginienses, 
finibns  etiam  regni  apte  ad  Hispaniam,  quod  freto  exi<rno  dirimnntur, 
positis.  Dignam  itaque  rem  Scipio  ratus  qua^,  quoniam  aliter  uou  posset, 
magno  periculo  peteretur,  L.  Marcio  Tarracone,  M.  Silano  Carthngine 
Nova,  quo  pedibus  ab  Terracone  itineribus  magnis  ierat,  ad  praesidium 
HispaniiM  relicitin,  ipse  cum  C.  Laelio  duabus  quinqnerimibus  ab  Car- 
thagine  perfectus  tranqnillo  mari  plurimum  remis,  iuterdum  et  leui  adju* 
vante  vento,  in  Africam  trajecit.  Forte  ita  incidit,  ut  eo  ipso  tempore 
Hasdrubal,  pulsus  Hispania,  septem  triremibus  ]>ortum  invectas,  ancoris 
positis  terrae  applicaret  naves,  cum  conspectno  du;ie  quinqueremes,  hand 
cuiquam  dabio  qnin  hostinm  essent  opprimiqne  a  pluribas,  prinsquam 
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times  the  Venitians  and  Genoese  being  at  war,  their  fleets  met 
at  Tyre,  "and  would  have  engaged  in  the  very  Haven,  but 
were  there  interdicted  by  the  Gouvernour;  but  yet  with  this 
proviso,  that  if  by  consent  they  would  go  out  of  the  protection 
of  the  Port,  and  at  open  Sea  decide  the  cause,  they  had  their 
freedom;  and  accordingly  they  sailed  forth  and  engaged."^ 
Likewise  on  a  certain  occasion  it  happeded  that  *' Cornelius  de 
Wit,  Commander  of  a  Ship  of  War  of  the  States  General,  and 
Captain  Harman,  Commander  of  one  of  His  Majesty's  Frig- 
ates," being  at  Calais,  the  former  sent  a  challcDge  which  was 
"as  briskly  accepted  by  the  latter,  but  both  were  interdicted 
the  esecution  of  the  same  in  the  Port,  but  out  of  the  protec- 
tion of  the  same  they  might  decide  the  question;  which  they 
did  to  the  no  small  Fame  of  the  last;  for  in  that  dispute,  of 
380  men  then  on  board  the  States  Man  of  War  there  were 
scarce  100  whole  Men  in  her,  and  Harman  having  entered  and 
taken  her,  brought  her  at  his  Stern  in  Triumph  to  the  Port 
again.''* 

In  1864  France  claimed  the  right  as  a  neu- 
^  ^  *  tral  to  forbid  the  commission  of  hostile  acts 

by  belligerents  within  such  distance  of  the 
shore  as  would  expose  persons  and  property  there  to  injury. 
In  June  of  that  year  the  United  States  man-of-war  Kearsarge 
arrived  off  Cherbourg  in  quest  of  the  Confederate  cruiser  Ala- 
hamay  which  then  lay  in  that  port.  The  Kearsarge  did  not 
enter,  but  kept  off  at  a  distance  of  three  miles  or  more,  wait- 
ing for  the  Alabama  to  come  out.  On  the  16th  of  June  M. 
Drouyn  de  PHuys,  then  minister  of  foreign  affairs,  informed 
Mr.  Dayton,  the  minister  of  the  United  States,  that  the  Ala- 
bama had  been  notified  to  leave  Cherbourg,  and  that,  as  she 
had  professed  entire  readiness  to  meet  the  Kearsarge^  he  was 
apprehensive  lest  each  might  attack  the  other  "as  soon  as 
they  were  three  miles  off  the  coast."  In  tliis  relation  M. 
Drouyn  de  I'Huys  said  "that  a  sea  fight  would  thus  be  got 


portom  intrarent,  poBsent,  nihil  aliud  quam  tamaltuxn  ac  trepidationem, 
Bimul  militum  ac  naatarum,  nequiquam  armaque  et  naves  expedient um, 
fecernut.  Percussa  euim  ex  alto  vela  paulo  acriori  vento  prius  in  portum 
iotulenint  qninqneremee  qnaui  Poeni  ancoras  molirenttir;  nee  ultra  ta- 
lonltum  ciere  quinquam  in  regie  porta  aadebat/'  (Living,  Ab  Urbe  Cou- 
dita  (ed.  par  Riemann  et  Homolle,  Paris,  1889).  Lib.  XXVIII.  s.  XVII. 
par.  10-16.) 

'MoUoj,  De  Jnre  Maritimo  (5th  ed.),  12. 

abid. 
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up  in  the  face  of  France,  and  at  a  distance  from  their  coast 
within  reach  of  the  guns  used  on  shipboard  in  these  days. 
That  the  distance  to  which  the  neutral  right  of  an  adjoining 
government  extended  from  the  coast  was  unsettled  •  ♦  • 
and  that,  in  a  word,  a  fight  on  or  about  such  a  distance  from 
their  coast  would  he  offensive  to  the  dignity  of  France,  and  they 
would  not  permit  it.^^  Mr.  Dayton  replied  that  he  knew  no 
rule  but  that  of  the  three-mile  limit;  but  that,  if  nothing  would 
be  lost  and  risked  by  having  the  fight  farther  off^  he  had  no 
objection.  In  conmiunicatiug  this  conversation  to  Captain 
Winslow,  of  the  Kearsarge^  Mr.  Dayton  said  that  he  did  not 
suppose  that  the  French  Government  "would  have,  on  princi- 
l)les  of  international  law,"  the  least  right  to  interfere  with  him 
"if  three  miles  off  the  coast j"  but  that  if  he  would  "lose 
nothing''  by  fighting  six  or  seven  miles  off  shore  instead  of 
three,  he  had  better  do  so.^  The  Alabama  was  sunk  on  the 
19th  of  June- about  five  miles  off  Cherbourg.  It  seems  that 
the  fight  began  at  a  greater  distance  from  land,  but  moved 
nearer  as  it  proceeded,  and  that  at  the  end  Captain  Semmes 
tried  to  make  the  shore.  During  the  engagement  a  French 
man-of-war,  which  had  followed  the  Alabama  out  of  Cher- 
bourg, lay  at  least  three  miles  off".  Mr.  Seward,  in  an  instruc- 
tion to  Mr.  Dayton  of  July  2, 1864,  said :  "  I  approve  of  your 
instructions  to  Captain  Winslow.  It  will  be  proper  for  you, 
nevertheless,  while  informing  M.  Drouyn  de  I'Huys  that  I  do 
so  in  a  spirit  of  courtesy  toward  France,  to  go  further  and 
inform  him  that  the  United  States  do  not  admit  a  right  of 
France  to  interfere  with  their  ships  of  war  at  any  distance 
exceeding  three  miles." ^  In  this  case  no  question  arose  as  to 
the  right  or  the  duty  of  a  nation  to  require  the  observance  of 
neutrality  within  its  jurisdiction.  These  were  assumed.  But 
the  remonstrance  of  the  French  Government  seems  to  have 
implied  that  a  distinction  might,  under  the  circumstances,  have 
been  made  between  what  was  due  from  the  neutral  to  the  bel- 
ligerents and  what  was  due  from  the  neutral  to  itself.  It  was 
not  suggested  that  the  neutral  could  be  required  to  protect 
one  belligerent  against  the  hostilities  of  the  other  beyond  the 
three-mile  limit,  or  that  it  had  the  right  to  do  so;  but  it  was 
declared  that  a  fight  within  a  certain  distance  could  not  be 
permitted  because  it  would  be  "offensive  to  the  dignity  of 
France." 


» Dip.  Cor.  1864,  part  3,  i».  104.  ^Id.  121. 
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The  right  of  the  neutral  to  forbid  hostile 
VMofVoQtnlTaii-  ^^^  by  oue  belligerent  against  another  within 

^^  ^  its  jurisdiction  forms  merely  one  aspect  of  the 
general  subject  of  neutral  rights  and  duties. 
As  one  belligerent  can  not  lawfully  attack  another  within  a 
neatral  iK>rt,  so  likewise  he  is  forbidden  to  make  such  a  port 
the  base  of  hostile  operations.  On  December  5, 1665,  Sir  Leo- 
line  Jenkins  gave  an  opinion  to  His  H^jesty  in  council  on  the 
case  of  the  ship  8t.  AnnCj  of  Ostend,  which  was  brought  into 
Dover  by  a  Portuguese  privateer.*  The  privateer,  it  appeared, 
was  a  small  shallop  fitted  out  at  Dover,  and  manned  chiefly  by 
British  subjects,  but  commissioned  by  the  King  of  Portugal, 
who  had  given  his  privateers  leave  to  arm  in  such  port  or  king- 
dom as  should  be  convenient  for  them,  they  to  bring  their 
prizes  into  Portugal  to  be  judged.  Sir  Leoline  Jenkins  said 
there  were  two  questions  in  the  case.  One  was  whether  the 
commission  of  the  privateer  was  good;  the  other  whether  the 
capture  was  in  violation  of  the  protection  due  to  persons  com- 
ing into  British  harbors  or  ports.  It  seems  that  the  ship  was 
not  taken  within  his  Majesty's  '*  chambers,''  though  it  was  cap- 
tured somewhere  in  the  channel.  In  reply  to  the  second  ques- 
tion, Sir  Leoline  Jenkins  said: 

"The  Second  Question  is,  as  I  humbly  conceive,  best  resolved 
out  of  a  Declaration,  which  your  Majesty's  Grandfather  of 
blessed  Memory  published  in  the  Year  1004,  in  lieference  to 
these  Hostilities,  in  these  Words: 

"•Our  Pleasure  is,  that  within  Our  Ports,  Havens,  Boads, 
Creeks,  or  other  Places  of  our  Doniinion,  or  so  near  to  any  of 
our  said  Ports  or  Havens,  as  may  be  reasonably  construed  to 
be  within  that  Title,  Limit,  or  Precinct,  there  shall  be  no 
Force,  Violence,  or  Surprise,  or  Offence  su^ered  to  be  done, 
either  from  Man  of  War  to  Man  of  War,  or  from  Man  of  War 
to  Merchant,  &c.  but  that  all,  of  what  Nation  soever,  so  long 
as  they  shall  be  within  those  Ports  and  Places  of  Jurisdiction, 
or  where  Our  Officers  may  prohibit  Violence,  shall  be  under- 
stood to  be  under  Our  Protection,  and  to  beorder'd  by  Course 
of  Jostice,  &c.  And  that  Our  Officers  and  Subjects  shall  pro- 
hibit, as  much  as  in  them  lies,  all  hovering  of  Men  of  War,  &c. 
80  near  the  Entry  of  any  of  our  Havens  or  Coasts;  and  that 
they  shall  receive  and  succor  all  Merchants  and  others,  that 
shall  fall  within  the  Danger  of  any  such  as  shall  await  our 
Coasts,  in  so  near  Places,  to  the  Hindrance  of  Trade  to  and 
from  our  Kingdoms.' 

"  So  that,  considering  this  Shallop  set  out  of  your  Majesty's 


'Life  of  Sir  Leoline  Jenkins,  by  WiUiam  Wynne,  II.  727,  London,  1724. 
5627— Vol.  2 ^9 
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Port,  where  it  hovered  for  Prey,  since  it  was  mann'd  for  the 
most  Part  with  your  Majesty's  Subjects,  contrary  to  the  Mean- 
ing of  the  4th  and  Gth  Article  of  tiie  Treaty  with  Spain,  made 
in  the  Tear  1G30;  since  the  Surprisal  was  made  in  tbe  Night, 
not  by  Force  of  Arms,  but  by  abusing  your  Majesty's  Name 
and  Authority;  since  the  true  Commission  was  neither  pre- 
tended, shewed,  nor  indeed  on  Board  at  the  Time  of  the  Cap- 
ture; I  am  of  Opinion  that  the  Capture  was  unduly  made, 
and  that  the  Ostender  ought  to  have  his  Ship  and  Goods 
restored  to  him;  and  that  the  Commander  in  the  Shallop, 
and  the  Enligh  on  Board,  deserve  to  be  punish'd.  All 
which  I  do  with  all  Humility  submit  to  your  Majesty's  Royal 
Wisdom." 

On  July  14,  1799,  the  British  frigate  LPEspeigle  was  Ijang  in 
the  Eastern  Ems,  within  Prussian  jurisdiction,  when  four 
Dutch  ships,  among  which  was  the  Twee  Gehroeders^  came 
along.  The  British  frigate  lay  where  she  was,  but  some  of 
her  boats  were  manned  and  sent  out  on  the  high  seas  to  cap- 
ture the  ships,  which  they  did.  Lord  Stowell  said  that  "  the 
very  act  of  sending  out  boats  to  effect  a  cai)ture''  was  "itself 
an  act  directly  hostile — not  complete,  indeed,  but  inchoate,  and 
clothed  with  all  the  characters  of  hostility."  He  directed  the 
vessels  to  be  restored.^ 

It  has  been  suggested  by  Bynkershoek  *  that 
^!!^f*?^v  ^  belligerent  may  pursue  a  vessel  which  he  has 
attacked  on  the  high  seas  into  neutral  waters 
dumfervet  opus.  This  suggestion  has  been  almost  universally 
condemned.  G.  F.  de  Martens^  declares  that  "hostilities 
begun  or  continued  in  neutral  territory  must  violate  the  rights 
of  sovereignty  of  the  neutral  power,  and  therefore  the  law  of 
nations  forbids  the  belligerent  powers  to  begin  or  continue  hos- 
tilities in  the  territory,  or  on  the  parts  of  the  sea,  under  the 
dominion  of  a  neutral  power."  To  the  same  effect  is  Azuni/ 
Bynkershoek  "himself  admits,"  says  Wheaton,  "that  he  bad 
never  seen  it  [the  doctrine  in  question]  mentioned  in  the  writ- 
ings of  the  publicists  or  among  any  of  the  European  nations,  the 
Dutch  only  excepted;  thereby  leaving  the  inference  open  that, 
even  if  reasonable  in  itself,  it  neither  rested  upon  authority 
nor  was  sanctioned  by  general  usage.    There  is,  besides,  some 

1  Twee  (iehroeders  3  C.  Rob.  162, 164, 

2  Juris  Publici,  Lib.  I.  c.  VIII. 

«  Law  of  Nations,  Lib.  VIII,  c.  VI.  sec.  6. 
**  Maritime  Law,  Part  II.  o.  I.  Art.  IV.  sec.  4. 
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reason  to  believe  that  he  meant  to  confine  the  doctrine  within 
narrower  limits  than  have  since  been  sought  to  be  given  to  it. 
Be  this  as  it  may,  it  is  sufficient  to  observe  that  the  extreme 
caution  with  which  he  guards  this  license  to  belligerents  is 
wholly  inconsistent  with  the  exercise  of  it.  For  how  is  an 
euemy  to  be  pursued  in  a  hostile  manner  within  the  jurisdic- 
tion of  a  friendly  power  without  imminent  danger  of  injur- 
ing the  subjects  and  property  of  the  lattert"^  Pistoye  and 
Daverdy  declare  that  belligerents  can  not,  without  violating 
the  rights  of  the  neutral,  ^<  either  pursue  or  light  each  other" 
within  his  waters.'  Phillimore  pronounces  Bynkershoek's 
suggestion  inadmissible.^ 


'  Wheatcm,  Law  of  Maritime  Captures  and  Prizee,  57;  Int.  Law,  Law- 
rence's ed.  of  1863,  p.  721. 
>Trait^  des  Prises  Maritime,  I.  94. 
»Int.  Law  (3rd  ed.).  III.  285. 

"  Dbpartmknt  of  State,  Nov,  S6,  1806, 
"Jambs  Monroe,  Esq. 

Sir:  In  the  month  of  Sept.  last,  the  French  ship  of  war  Ulmpetueux  of 
74  gQQs  bein^  disabled  by  a  gale  of  wind,  and  makinsT  for  an  asylum,  was 
fired  Qpon  and  afterwards  bamt  by  the  British  ship  Melampm  and  two 
others,  on  the  coast  of  North  Carolina,  within  the  limits  of  onr  jurisdiction. 
The  euclosed  communication  from  the  Navy  Department  which  had  insti- 
tnted  an  inquiry  through  Capt.  Barron,  into  the  circumstances  of  the  case, 
proves  that  this  outrage  on  the  sovereignty  and  neutrality  of  the  United 
States,  was  committed  so  near  the  shore,  that  neither  ignorance  nor  even 
donbt  can  be  pleaded  by  the  British  Commander.  I  enclose  also  a  letter 
OD  the  subject  from  Genl.  Turreau,  the  French  Minister  Plenipotentiary 
near  the  United  States. 

"Ton  will  observe,  that  in  the  report  of  Capt.  Barron  no  mention  is 
made  of  the  distance  from  the  shore,  at  which  the  firing  and  pursuit  by 
the  British  ships  commenced.  Should  it  be  alleged,  or  even,  contrary  to 
probability,  be  ascertained  that  the  distance  was  more  than  a  marine 
league,  and  the  authority  of  Bynkershoek  be  cited,  as  justifying  the  con- 
tinuance of  a  combat  or  pursuit,  begun  without,  into  the  waters  of  the 
Aeutral  jurisdiction,  you  will  be  able  to  reply,  1st.  That  he  alone  seems 
to  conntenance  such  a  doctrine  (Quest.  lur.  Pub.  L.  I.  Chap.  VIII. ),  no 
preceding  or  succeeding  authority  on  public  law  being  found  which  makes 
SDj  such  exception  to  the  general  immunity  of  neutral  territory.  2d. 
That  if  the  first  attack  was  not  within  the  neutral  limits,  it  was  pretty 
certainly  so  near  to  them,  that  the  continued  hostility  must  be  regarded  as 
premeditated,  and  not  as  resulting  from  the  heat  of  the  pursuit,  a  condi- 
tion, tho'  not  the  only  one,  required  by  Bynkershoek,  in  favor  of  the 
assailant;  3d.  That  the  destruction  of  the  French  ship,  whilst  aground  at 
80  small  a  distance  from  the  shore,  must  have  been  executed  with  a  delib- 
eration wholly  inconsistent  with  the  plea  countenanced  by  that  writer; 
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From  the  inviolability  of  neutral  territory  it 
^^^BalititatSm^  ^  results  that  a  belligerent  is  legally  bound  to 
restore,  on  the  application  of  the  neutral,  ene- 
mies' property  which  he  may  have  captured  within  the  tatter's 
jurisdiction  or  by  means  of  hostilities  there  committed.^  "The 
sanctity  of  a  claim  of  territory,"  said  Lord  Stowell  in  a  well- 
known  case,  "  is  undoubtedly  very  high.  *  *  •  When  the 
fact  is  established  it  overrules  every  other  consideration.  The 
capture  is  done  away;  the  property  must  be  restored,  notwith- 
standing that  it  may  belong  to  the  enemy;  and  if  the  captor 
should  appear  to  have  erred  willfully,  and  not  merely  through 
ignorance,  he  would  be  subject  to  further  punishment."  *  Act- 
ing upon  this  doctrine.  Lord  Stowell  ordered  the  Spanish  ship 
Annay  which  was  captured  by  a  British  privateer  within  a  mile 
or  two  of  some  of  the  small  mud  islands  at  the  mouth  of  the 
Mississippi,  to  be  restored.^  He  intimated,  however,  that  he 
was  disposed  to  agree  with  Bynkershoek's  suggestion  as  to 


4th.  You  will  be  able  parti cnlarly  to  oppose  to  Hyiikersboek  the  authority 
of  the  Jmlge  of  the  British  High  Court  of  Admiralty  Sir  William  Scott, 
in  his  decisioii  20th  Nov.  1805,  on  the  case  of  the  schooner  Jnnaj  which 
was  captured  within  the  territorial  limits  of  the  United  States.  His 
words  according  to  a  report  authenticated  by  the  proctors,  are,  '  It  is  said 
the  pursuit  began  before,  and  that  altho'  you  may  not  begin  within  the 
neutral  territory,  you  may  pursue  there,  and  I  should  be  inclined  to  coin- 
cide with  thut,  if  the  captor  had  been  out  on  a  legal  cruize,  and  had  legally 
summoned  the  vessel  to  surrender,  and  the  capture  had  been  made  iciihout 
violence.'  You  will  find  also  by  what  succeeds,  that  no  distinction  was 
admitted  by  the  judge  between  a  ship  of  war  and  a  privateer. 

'^The  President  instructs  you  to  represent  this  case  to  the  British  Gov- 
ernment, which  cannot  fail  at  once  to  perceive  the  insult  and  injury  which 
have  been  committed,  and  he  will  not  permit  himself  to  doubt  that  ite 
justice  and  its  friendly  respect  for  the  United  States,  will  be  manifested 
by  exemplary  proceedings  against  the  offenders,  and  by  enabling  this 
Government  otherwise  to  fulfil  the  resymuHibility  under  which  it  has  been 
brought  to  that  of  a  nation  in  amity.  These  just  expectations  of  the  Pres- 
ident are  not  a  little  strengthened,  by  the  tenor  of  the  letter  from  the 
British  Board  of  Admiralty  to  Admiral  Bukley,  written  in  consequence  of 
your  representation  on  the  subject  of  Capt.  Whitby,  and  communicated 
in  your  despatch  of  Sept.  13th  last,  which  has  just  been  received. 
**  I  have  the  honor  to  be  &c., 

"James  Madison." 

(MS.  Instructions  to  United  States  Ministers,  YI.  367.) 
>  Wheaton,  Law  of  Maritime  Captures  and  Prizes,  57. 
s  The  Vraw  Anna  Caiharina,  6  C.  Rob.  15,  16. 
>The  Anna,  5  C.  Bob.  373. 
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hot  piirsait  so  far  as  to  admit  that,  if  a  vessel  should  flee  to 
some  uninhabited  place  in  neutral  territory,  like  the  little  mud 
islets  in  question,  in  order  to  escape  visitation  and  search,  he 
would  not  stretch  the  point  so  far  as,  on  that  account  alone,  to 
hold  the  capture  illegal.  '^  But,''  says  Phillimore,  "  even  in 
thi.s  case  the  neutral  State  itself  would  have  a  clear  right,  if 
it  chose  to  intervene,  to  insist  on  a  restitution  of  the  property. 
The  sound  doctrine  is  thus  stated  by  Lord  Stowell :  '  that  when 
the  fact  [of  neutral  territory]  is  established,  it  overrules  every 
other  consideration.  The  capture  is  done  away;  the  property 
mast  be  restored,  notwithstanding  that  it  may  belong  to  the 
enemy.' " 

On  March  4, 1801,  the  Danish  minister  at  London  demanded 
the  restitution  of  certain  Swedish  ships  which  had  been  cap- 
tared  by  the  English  frigate  Squirrel  in  a  i)ort  of  Norway.  On 
the  18th  he  demanded  restitution  of  a  French  ship  captured 
by  the  Achilles  under  similar  circumstances.  March  24  liord 
Hawkesbury  replied  that  the  complaints,  so  far  as  they  related 
to  the  Swedish  ships,  having  been  ascertained  to  be  well 
founded,  His  Majesty's  government  would  signify  in  the  strong- 
est manner  it«  disapprobation  of  the  conduct  of  the  offending 
officer,  and  would  cause  the  ships  in  question  to  be  released.^ 
Such  being  the  duty  of  the  belligerent,  what 
'^  te?Sw  ^**'^®  the  duty  of  the  neutral!  Mr.  Hopkins,  in 
one  of  his  notes  to  the  Conde  de  Tojal,  referred 
to  the  case  cited  by  VatteP  of  the  Dutch  East  India  fleet 
which,  having  put  into  Bergen,  in  Norway,  in  1666,  in  order  to 
avoid  a  British  squadron,  was  attacked  by  the  English  admi- 
ral. *'  But,'^  says  Vattel,  *•  the  governor  of  Bergen  fired  on  the 
assailants;  and  the  court  of  Denmark  complained,  though  per- 
haps too  faintly,  of  an  attempt  so  injurious  to  her  rights  and 
dignity.'^  The  action  of  the  governor  of  Bergen  was  within 
his  admitted  right;  and  it  is  not  only  the  right  but  the  duty  of 
the  neutral  to  cause  its  neutrality  to  be  respected.  But,  if  its 
neutrality  is  violated  by  the  seizure  or  destruction  of  enemies' 
property  within  its  jurisdiction,  is  it  under  an  absolute  obliga- 
tion to  the  injured  belligerent,  from  which  it  can  relieve  itself 
if  need  be  only  by  going  to  war,  to  compel  the  ofi^ending  bel- 
ligerent to  restore  or  pay  for  the  property,  or  else  to  restore  or 
pay  for  it  itself! 

1  Ortolan,  Dip.  de  la  Mer.  II.  432. 

3  Law  of  Nations,  Lih.  III.  c.  VII.  sec.  132. 
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By  various  early  treaties  it  was  stipulated  that  if  the  prop- 
erty of  either  party  should  be  captured  within  the  jurisdiction 
of  the  other,  the  latter,  being  at  the  time  neutral,  should  do  its 
utmost  to  restore  it,  but  at  the  owner's  expense.^  By ukerahoek 
considered  this  rule  unjust.  If,  for  example,  the  captor  should 
seize  the  property  and  go  away,  was  the  private  person  to 
make  war  to  regain  itt  By  later  treaties,  however,  the  stipu- 
lation as  to  expense  was  omitted,  and  it  was  provided  that  the 
contracting  parties  should  use  "all  the  means  in  their  power" 
to  effect  restitution.  And  "if,"  says  Bynkershoek,  "it  is  the 
duty  of  the  prince  to  do  this,  even  by  all  the  means  in  his 
power,  he  will  do  it  at  his  own  expense,  even  by  war,  if  no 
other  argument  (ratio)  suffices.'^*  MoUoy  refers  to  a  case  in 
which  the  Dutch  "  assaulted,  took,  burnt  and  spoiled,''  some 
English  merchantmen  in  the  neutral  waters  of  Hamburg;  "for 
which  action,"  he  says,  "  and  not  preserving  the  peace  of  their 
Port,  they,  (the  Hamburghers)  were  by  the  Law  of  Nations 
adjudged  to  answer  the  damage,  and  I  think  they  have  paid 
most  or  all  of  it  since."  ^  He  makes  no  statement  of  the  case 
beyond  this  unsatisfactory  version  of  it. 

May  12, 1675,  Sir  Leoline  Jenkins  gave  the 

^,.     ^    "        King  an  opinion  on  a  memorial  of  the  Dutch 
lino  JwDjaoM. 

ambassador  concerning  the  Dutch  ship  Pos- 

tillon.*    It  appeared  that  this  ship,  while  at  anchor  in  the 

English  port  of  Torbay,  on  March  29  discovered  four  French 

ships  making  at  her.    She  cut  her  cable  and  ran  aground  for 

better  security,  but  the  French  ships  then  sent  out  four  boats, 

manned  and  armed,  which  under  the  conduct  of  a  frigate  seized 

the  Postilion  so  near  t.o  the  shore  that  bullets  fell  on  the  land. 


1  ''Art.  XXII.  That  if  any  Ship  or  Ships  belonging  to  the  People  or  Inhab- 
itants of  either  Republick,  or  any  neutral  Power,  be  taken  in  the  Harbours 
of  either  by  any  third  Power,  not  belonging  to  the  People  or  Inhabitants 
of  either  Republick,  they  in  whose  Port,  or  Offings,  or  Jurisdiction  the 
Ships  aforesaid  shall  be  taken,  shall  be  oblig'd  in  like  manner  with  the 
other  Party  to  do  their  utmost  for  pursuing  and  bringing  back  the  said 
Ship  or  Ships,  and  restoring  them  to  their  Owners.  But  all  this  shall  be 
done  at  the  Expence  of  the  Owners,  or  those  whom  it  concerns.''  (Treaty 
of  Peace  and  Union  between  Oliver  Cromwell,  as  Protector  of  England, 
and  the  United  Provinces  of  the  Netherlands.  At  Westminster,  April  5, 
1654.    A  General  Collection  of  Treatys  (London,  1732),  III.  74.) 

*  Qnestionura  Juris  Publici,  Lib.  I.  o.  VIII.,  **An  hottem  nggredi  vel  perseqmi 
in  Amid  ierritorio  vel  portu  f  " 

'De  Jure  Maritimo  (ed.  1701),  12. 

**  The  Pottillon  had  on  board  164  pipes  of  Spanish  wines. 
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The  deputy  vice-admiral  went  on  board  the  French  admiral's 
vessel  and,  in  the  name  of  the  King  of  England,  demanded 
restitution  of  the  ship  and  cargo  as  being  unduly  seized  and 
carried  away  in  a  British  port.  The  French  admiral  refused 
to  give  her  up  and  took  her  away,  saying  that  he  would  leave 
it  to  his  King  to  settle  the  matter. 
Sir  Leoline  Jenkins  said : 

"That  the  Matter  of  Fact  was  thus,  I  have  all  Reasons  to 
believe,  because  it  agrees  with  the  Information  I  have  from 
Sir  John  Fowell  your  Majesty's  Vice  Admiral  in  those  Partsj 
and  I  humbly  conceive  it  to  be  a  Violation  of  that  Security, 
which  All  Parties  in  War  ought,  by  the  Law  of  Nations,  to 
suffer  each  other  to  enjoy  in  your  Majesty's  Ports.  And  as 
your  Majesty's  Vice  Admiral  used  his  Endeavours  to  prevent 
the  said  Violation,  so  the  French  Commander  is  more  deeply 
in  the  Wrong,  in  that  the  Action  here  is  not  of  a  desperate 
Caper,  but  of  a  Commander  of  Note;  who  being  adnionish'd 
by  the  proper  signal,  and  sj^ken  to  by  the  proper  OflBcer  to 
forbear  Hostility,  has  more  violated  the  Reverence  due  to  your 
Majesty's  Ports,  than  I  have  known  hitherto  in  any  case  that 
has  fallen  within  the  Compass  of  my  Observation. 

"That  there  is  a  reparation  most  justly  due  to  your  Majesty, 
and  to  your  Majesty  alone  in  this  Case,  is  my  humble  Opinion ; 
yet  I  know  not  how  that  Reparation  can  be  reputed  a  full  and 
satisfac^tory  one,  unless  the  Ship  and  Goods  that  were  taken 
oat  of  your  Majesty's  Protection  be  restored,  or  else  the  full 
Equivalent  thereof  with  the  Damages;  'tis  true,  the  Dutch  are 
now  in  a  Capacity  to  make  a  direct  Demand  of  such  a  Restitu- 
tion from  the  French,  yet  if  the  wrong  Doer  do  carry  away 
and  enjoy  the  Fruits  of  his  Violences,  and  the  innocent  ally  be 
forced  to  sit  down  by  his  Loss,  the  Rights  of  Ports,  where 
every  Man  promises  to  himself  Safety  from  his  Enemy,  (as  it 
were  upon  the  Pablick  Faith)  will  be  thought  not  assorted  to 
the  full,  since  they  consist  not  only  in  the  Reverence  due  to  the 
Government,  but  in  the  Indemnity  of  All  Parties  for  the  Pun- 
ishment of  an  unjust  Violence,  such  as  this  is;  and  which 
undoubtedly  belongs  to  your  Majesty,  and  to  your  Majesty 
alone  to  punish;  the  Aifront  to  Authority  must  in  the  first 
Place  be  expiated,  but  then  the  Loss  to  the  Party  violated 
ought,  as  I  humbly  conceive,  to  be  fully  made  up.  However, 
the  Time  and  Manner  of  demanding  this  Rei)aration,  is  not 
(cannot  be)  prescribed  by  any  Rule  of  Law  that  I  know  of; 
therefore  I  shall  not  presume  to  speak  any  Thing  in  it;  Your 
Majesty's  Reasons  of  State,  and  your  Royal  Resentment,  being 
the  proper  Measures  for  this  Demand."  ^ 

In  this  opinion  the  measure  of  reparation  due  from  the  bel- 
hgerent  to  the  neutral  for  his  violation  of  the  neutral  territory 

^Life  of  Sir  Leoline  Jenkins,  II.  777. 
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is  clearly  defined,  but  it  is  stated  that  the  <<time  and  manner" 
of  demanding  this  reparation  are  not  prescribed  by  any  law, 
but  mnst  depend  upon  His  Majesty's  <^ Reasons  of  State''  and 
"Royal  Resentment." 

On  the  morning  of  tlie  18th  of  August  1759 
The  AfhiratLagoe.  the  Toulou  fleet  of  seven  vessels,  while  on  its 
way  to  Havre  under  the  command  of  M.  de  la 
Clue,  was  chased  by  a  British  fleet  of  sixteen  ships  of  the  line 
and  two  frigates -under  the  command  of  Admiral  Boscawen. 
A  running  fight  ensued,  and  on  the  following  morning  IM.  De 
la  Clue  had  only  four  vessels  left — the  Oceauy  the  Redoubtable^ 
the  TimSraire^  and  the  Modeste.  His  position  was  then  such 
that  escape  seemed  impossible,  and,  being  near  the  Portuguese 
fortress  of  Lagos,  in  Algarve,  he  determined  to  run  his  ships 
aground  and  burn  them,  trusting  to  the  protection  of  tlie  neu- 
tral territory  for  saving  their  crews.  The  Ocean  was  the  first 
vessel  to  go  ashore.  She  was  beached  near  the  fort  of  Alma- 
dana,  and  an  ofQcer  was  sent  to  the  commandant  to  express 
the  hope  that,  if  the  English  should  attack  her,  he  would 
defend  her.  The  Redoubtable  grounded  near  the  fort  of  Ezaria. 
The  Temiraire  did  not  go  ashore,  but  anchored  near  the  fort 
of  Figueras  and  asked  for  protection.  The  Modeste  anchored 
under  another  fort,  and  likewise  asked  for  protection.  Never- 
theless, the  Temiraire  and  the  Modeste  were  attacked  by  the 
English  and  carried  away,  while  the  Ocean  and  the  Redoubt- 
able^ though  aground,  were  fired  on  and  burnt. 

When  Pitt  first  heard  of  this  incident  he  hastened  to  instruct 
the  British  minister  at  Lisbon  to  express  regret  for  any  viola- 
tion of  territory  which  might  have  been  committed.  He  was 
not  to  attempt  to  justify  what  the  law  of  nations  condemned; 
but,  if  there  had  been  an  actual  violation  of  the  coasts  of 
Portugal,  it  might  be  urged  "in  extenuation"  that  the  action 
was  begun  a  great  way  from  them.  Moreover, "  all  reasonable 
satisfaction"  consistent  with  "honor"  would,  said  Pitt,  be 
given;  but,  he  added,  "any  personal  mark  on  a  great  admiral 
who  has  done  so  essential  a  service  to  his  country,  or  on  any- 
one under  his  command,  is  totally  inadmissible,  as  well  as  the 
idea  of  restoring  the  ships  of  war  taken."  The  King  would 
not  be  averse  even  to  sending  an  extraordinary  mission  to 
Portugal  if  the  circumstances  should  turn  out  to  be  of  suffi- 
cient magnitude.^ 


^Mahon's  History  of  England  (Reed's  ed.),  II.  581. 
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At  this  time  the  prime  minister  of  Portugal  was  the  famous 

CoDde  d'Oeyras,  better  known  as  the  Marquis  de  Pombal.    He  • 

represented  in  strong  terms  the  injury  done  to  Portugal,  and, 

while  refusing  to  accept  as  satisfactory  the  expressions  of  the 

British  minister,  demanded  the  restoration  of  the  vessels  that 

were  carried  away.^    This  demand  seems  to  have  given  Pitt 

mach  annoyance.    The  Earl  of  Kinoul  was  appointed  special 

ambassador  extraordinary  to  Lisbon,  and  in  a  *^most  secret" 

instruction  to  him  Pitt  referred  to  the  demand  for  restitution 

as^unexpected,''  and  said  that  notwithstanding  the  <^  friendly 

anil  confidential"  declaration  of  the  Conde  d'Oeyras  ^Hbat  a 

compliance  therewith  was  not  exx>ected,"  it  was  attended  with 

difficulty  and  inconvenience.    A  refusal  would  be  made  use  of 

both  by  enemies  and  by  neutrals.    A  total  declination  of  dis- 

coasion  would  look  like  peremptoriuess,  and  the  going  far  into 

one  '*  would  open  an  ample  and  litigious  field  for  every  hireling 

and  ill-intentioned  pen  all  over  Europe  to  inveigh  against  the 

naval  pretensions  of  England,  already  too  much  the  common 

object  of  envy  and  calumny."   Under  these  circumstances  Lord 

Kinoal  "was  not  to  enter  into  much  controversial  reasoning," 

bat  to  "touch  lightly"  on  the  continuous  character  of  the  fight, 

and  add  that  English  officers  would  be  admonished  to  be  more 

earefdl  in  the  future.^    It  seems  that  Lord  Kinoul  afterward, 

in  the  presence  of  the  diplomatic  corps  at  Lisbon,  made  a 

speech  in  this  sense,  and  that  the  Portuguese  Government 

investigated  the  conduct  of  the  commandants  of  the  forts  at 

Lagos,  who  were  charged  with  having  made  "a  very  feeble 

resistance"  to  the  English.    It  does  not  appear,  however,  that 

anyone  was  punished.    The  French  Government  demanded 

that  Portugal  procure  restitution  of  the  captured  ohips,  and 

her  failure  to  do  so  was  mentioned  when  in  1762  France  and 

Spain  declared  war  against  her.    But  it  was  not  the  cause  of 

the  hostilities  on  the  part  of  France.^    The  war  was  preceded 

by  a  demand  on  the  part  of  France  and  Spain  that  the  King 

of  Portugal  join  their  alliance  against  England.    They  gave 

him  eight  days  in  which  to  answer.    The  Spanish  declaration 

of  war  recited  that  neither  representations  "founded  injustice 

and  utility  "  nor  "  fraternal  persuasions  "  had  been  able  to  "  alter 

the  King  of  Portugal's  blind  affection  for  the  English."    The 

^^iich  declaration  recited  the  alliance  between  France  and 


I  Ortolan,  Dip.  de  la  Mer.  II.  317. 

>  Mahon'B  History  of  England,  II.  581-582. 

'FlaBaan's  Diplomatie  FranyaiBO,  VI.  179, 467. 
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Spain  "to  curb  the  excessive  ambition"  of  the  English  Crown; 
.their  "invitation"  to  the  King  of  Portugal  to  join  their  alli- 
ance; his  "suspicious  and  dangerous  neutrality;"  Spain's 
"motives  of  the  most  tender  friendship  and  affinity;"  the 
Portuguese  King's  "  blind  devotion  to  the  will  of  England," 
and  the  fact  that  "moderation"  had  been  "thrown  away"  on 
him.  Independently  of  these  common  motives  each  govern- 
ment had,  said  the  French  declaration,  separate  grievances, 
and  it  then  referred  to  the  demand  for  the  restitution  of  the 
ships  and  to  an  attempt  on  the  part  of  the  Portuguese  Court 
to  regulate  the  precedence  of  ambassadors  by  the  date  of  their 
commissions.^ 

In  1781,  during  the  reign  of  Louis  XIV.,  an  English  squad- 
ron commanded  by  Commodore  Johnstone  was,  while  at  an- 
chor at  Porto  Praya,  iii  the  Cape  Verde  Islands,  in  the 
dominions  of  Portugal,  attacked  by  a  French  fleet  under 
the  command  of  M.  De  Suffern.  Neither  side  took  any  prize 
from  the  other,  and  after  the  attack  was  over  M.  De  Sufferu, 
who  had  been  resisted  by  the  Portuguese  forts  as  well  as  by 
the  English  ships,  continued  on  his  course.  He  subsequently 
received  the  approbation  of  his  government;  perhaps,  says 
Ortolan,  in  retaliation  for  the  action  of  the  English  at  Lagos. 
It  seems  that  he  was  a  lieutenant  on  the  Ocean  on  that  occa- 
sion, and  was  carried  a  prisoner  to  England.' 

By  the  foregoing  precedents  it  appears  (1) 
^  ®"   that  the  commission  of  hostilities  by  one  bel- 

ligerent against  another  in  neutral  territory  is 
a  violation  of  the  law  of  nations;  (2)  that  such  violation  in- 

'  Annual  Register,  1762  [218],  [219].  '*  Everyone  knows  the  utmost  and 
violent  attack  made  by  the  Hnglishy  iu  1759,  on  some  of  the  (French)  King's 
ships  under  the  cannon  of  the  Portuguese  forts  at  Lagos.  His  Migesty 
demanded  of  the  most  faithful  king  to  procure  him  restitution  of  those 
ships :  bnt  that  prince's  ministers,  in  contempt  of  what  was  due  to  the 
rules  of  justice,  the  laws  of  the  sea^  the  sovereignty  and  territory  of  their 
master  (all  which  were  indecently  violated  by  the  most  scandal ons  infrac- 
tion of  the  rights  of  sovereigns  and  of  nations),  in  answer  to  the  repeated 
requisitions  of  the  king's  ambassador  on  this  head,  made  only  vague 
speeches  with  an  air  of  indifference  that  bordered  on  derision/'  (The 
French  King^s  declaration  o£  war  against  Portugal,  Versailles,  June  20, 
1762.  Annual  Register,  1762,  p.  [220]. )  See  Flassan,  Diplomatie  Fran^aise, 
VI.  182.  Lord  Mahon,  referring  to  the  French  and  Spanish  declarations, 
remarks:  "Never  was  any  aggression  more  destitute — I  will  not  say  of 
good  reason — but  even  of  plausible  pretext.''   (History  of  England,  II.  457.) 

<Dip.de  la  Mer,  U.  320. 
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volves  an  offense  to  the  neutral  nation ,  and  that  reparation 
from  the  offending  belligerent  is  due  to  that  nation  alone;  (3) 
that,  if  property  was  captured,  it  is  the  duty  of  the  offending 
belligerent  to  restore  it  on  the  demand  of  the  neutral;  (4)  that 
nations  have  by  numerous  treaties  pledged  themselves  as  neu- 
trals to  use  ''all  the  means  in  their  power''  to  protect  or  effect 
tbe  restitution  of  property  in  such  cases;  but  (5)  that  the  man- 
ner in  which  this  obligation  must  be  discharged  was  not 
ascertained  either  by  any  express  rule  or  by  any  general 
understanding. 

Turning  to  the  diplomatic  history  of  the 
^"^tT"^  United  States,  we  find  that  the  character  of 
the  obligation  in  such  cases  has  on  certain 
occasions,  when  that  government  held  the  position  of  a  neutral, 
been  specifically .  discussed  and  defined.  By  early  treaties 
with  France,  the  Netherlands,  and  Prussia,'  the  United  States 
bound  itself  by  a  reciprocal  engagement  to  endeavor  "by  all 
the  means  in  its  i>ower  ^  to  protect  and  defend  in  its  ports  or 
waters,  or  in  the  seas  near  its  coasts,  "the  vessels  and  effects" 
belonging  to  the  citizens  of  the  other  parties,  and  to  "recover 
and  restore"  to  the  right  owners  any  such  vessels  or  effects 
as  should  there  be  taken  from  them.  In  the  first  war  of  the 
French  Revolution  the  Government  of  the  United  States,  being 
neutral,  received  complaints  of  the  seizure  of  British  vessels 
by  French  cruisers  within  its  jurisdiction,  as  well  as  of  the 
sale  within  its  jurisdiction  of  British  vessels  which  were  cap- 
tnrerl  on  the  high  seas  by  French  cruisers  fitted  out  in  viola- 
tion of  its  neutrality.  At  that  time  the  United  States  had  no 
treaty  with  Great  Britain  similar  to  those  with  France,  the 
Netherlands,  and  Prussia,  but  in  a  note  to  the  British  minister 
of  September  5, 1793,  Mr.  Jefferson  said  that  it  was  the  opinion 
of  the  President  that  the  United  States  should  observe  toward 
his  nation  the  same  rule,  and  even  "extend  it  to  captures 
made  on  the  high  seas  and  brought  into  our  ports,  if  done  by 
vessels  which  had  been  armed  within  them."  Continuing,  Mr. 
Jefferson,  referring  to  three  vessels  which,  after  having  been 
captured  near  the  coast,  were  brought  into  the  port  of  Phila- 
delphia, where  they  then  lay,  said: 

"Having,  for  particular  reasons,  forborne  to  use  all  the  means 
in  our  power  for  the  restitution  of  the  three  vessels  mentioned 

» France,  Febrnary  6, 1778,  Art.  VII. ;  Netherlands,  October  8,  1782,  Art. 
v.;  Pnueia,  September  10,  1785,  Art.  VII. 
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in  my  letter  of  August  7th,  the  President  thought  it  incumbent 
on  the  CTnited  States  to  make  compensation  for  them;  and 
though  nothing  was  said  in  that  letter  of  other  vessels  taken 
uuder  like  circumstances,  and  brought  in  after  the  6th  June, 
and  before  the  date  of  that  letter^  yet  where  the  same  forbear- 
ance had  taken  place  it  was,  and  is  his  opiuion,  that  compen- 
sation would  be  equally  due.  As  to  prizes  made  under  the 
same  circumstances,  and  brought  in  after  the  date  of  that  letter^ 
the  President  determined  that  all  the  means  in  our  power 
should  be  used  for  their  restitution.  If  these  fail,  as  we  should 
not  be  bound  by  our  treaties  to  make  compensation  to  the 
other  Powers,  in  the  analogous  case,  he  did  not  mean  to  give 
an  opinion  that  it  ought  to  be  done  to  Great  Britain.  But 
still,  if  any  cases  shall  arise  subsequent  to  that  date,  the  cir- 
cumstances of  which  shall  place  them  on  similar  ground  with 
those  before  it,  the  President  would  think  compensation 
equally  incumbent  on  the  United  States." 

By  this  note  the  obligation  of  the  United 'States  to  use  "  all 
the  means  in  its  power"  was  confined  to  the  exercise  of  those 
means  within  its  own  jurisdiction,  and  such  was  the  construe- . 
tion  given  to  the  note  by  the  board  of  commissioners  under 
Article  VII  of  the  Jay  Treaty.^  By  the  neutrality  act  of  1794 
the  courts  of  the  United  States  were  expressly  invested  with 
power  to  restore  property  brought  within  the  jurisdiction 
under  the  circumstances  which  Mr.  Jefferson  described.' 

During  the  first  administration  of  President  Monroe  a  cor- 
respondence took  place  between  the  United  States  and  Portu- 
gal in  regard  to  depredations  on  Portuguese  commerce  by 
I)rivateers  said  to  have  been  fitted  out  in  the  United  States, 
and  to  have  been  commanded  by  American  captains  and 
manned  by  American  crews.^ 


*  Supra,  Chapter  X. 

>  ''The  (loctriDe  heretofore  asserted  in  this  court  is  that  whenever  a  cap- 
tore  is  made  by  any  belligerent  in  violation  of  our  neutrality,  if  the  prize 
come  Yohintarily  within  onr  jurisdiction,  it  shall  be  restored  to  the  origi- 
nal owners.  This  is  done  upon  the  footing  of  the  general  law  of  nations; 
and  the  doctrine  is  fully  recognized  by  the  act  of  Congress  of  1794."  {La 
Amistad  de  Rues,  5  Wheat.  385,  389,  S.  P.  Arrogante  Barcelones,  7  Wheat.  496.) 

'In  a  note  to  Mr.  Clay  of  March  9,  1850,  the  Conde  de  Tojal,  discussing 
the  case  of  the  General  Armatrongj  said  that  during  the  war  between  the 
United  States  and  (^reat  Britain  of  1812  the  American  privateer  Grampu9 
on  .Tuly  17,  1814,  captured  the  British  ship  Doris  near  the  island  of  Floras 
in  Portuguese  jurisdiction;  and  that  another  American  privateer,  the 
Warriw,  on  March  12,  1815,  captured  the  British  vessels  Nicholson  and 
Dundee ne^x  Fort  San  Antonio,  also  within  Portuguese  jurisdiction;  and 
that  in  none  of  the  cases  did  the  British  Government  exact  any  indemnity. 
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In  this  relation  Mr.  Joliu  Quincy  Adams^  who  was  then  Sec- 
retary of  State,  declared: 

^^The  Government  of  the  United  States  having  used  all  the 
means  in  its  power  to  prevent  the  fitting  oat  and  arming  of 
vessels  in  their  ports  to  cruize  against  any  nation  with  whom 
tbey  are  at  peace,  and  having  faithfully  carried  into  execution 
the  laws  enacted  to  ]>reserve  inviolate  the  neutral  and  pacific 
obligations  of  this  Union,  cannot  consider  itself  bound  to 
iudemnify  individual  foreigners  for  losses  by  captures,  over 
which  the  United  States  have  neither  control  nor  jurisdiction. 
For  such  events  no  nation  can  in  principle  nor  does  in  prac- 
tice hold  itself  responsible.  A  decisive  reason  for  this,  if 
there  were  no  other,  is  the  inability  to  provide  a  tribunal 
before  which  the  facts  can  be  proved. 

*^The  documents  to  which  you  refer  must  of  course  be  ex 
parte  statements,  which  in  Portugal  or  in  Brazil  as  well  as  in 
this  country  could  only  serve  as  a  foundation  for  actions  in 
damages,  and  for  the  prosecution  and  trial  of  the  persons  sup- 
[K)sed  to  have  committed  the  depredations  and  outrages  alleg^ 
in  them.  Should  the  parties  come  within  the  jurisdiction  of 
the  United  States  there  are  courts  of  admiralty  competent  to 
ascertain  the  facts  upon  litigation  between  them,  to  punish  the 
outrages  which  may  be  duly  proved,  and  to  restore  the 
property  to  its  rightful  owners  should  it  also  be  brought 
within  our  jurisdiction,  and  found  upon  judicial  inquiry  to 
have  been  taken  in  the  manner  represented  by  your  letter. 
By  the  universal  laws  of  nations  thi)  obligations  of  the  Amer- 
ican government  extend  no  further."  ^ 

By  the  Treaty  of  Washington  of  1871  the  neutral  is  required 
to  use  "due  diligence"  to  prevent  violations  of  neutrality 
within  its  jurisdiction  by  one  belligerent  to  the  detriment  of 
the  other.  The  tribunal  of  arbitration  held  that  "due  dili- 
gence" must  be  exercised  "in  exact  proportion  to  the  risks" 
to  which  either  belligerent  might  be  exposed  by  the  neutral's 
Mure  to  fulfill  its  obligations — ^in  a  word,  that  "  due  diligence" 
was  a  question  of  circumstances.  And  it  was  only  in  cases  in 
which  the  tribunal  found  that  there  had  been  an  absence  of 
such  diligence— an  absence  of  due  diligence  within  the  neutral 
jurisdiction — ^that  Great  Britain  was  held  liable  to  make  com- 
pensation for  the  consequent  injuries. 

The  principal  authority  for  the  view  that  the  neutral,  if  it 
fail  to  obtain  restitution  or  compensation  from  the  offending 
belligerent  by  peaceful  means,  must  declare  war  at  all  hazards, 
or  else  make  compensation  itself,  seems  to  be  the  expression 


*  Mr.  Adams  to  the  Chevalier  Correa  de  Serra^  March  14,  1818,  H.  £x. 
I>oc.  53,  32  Cong.  1  sess.  166. 
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of  Bynkershoek  that  if  it  is  the  duty  of  the  prince  to  effect 
restitution  "by  all  the  means  in  his  i)Ower,"  he  will  "do  it  at 
his  own  expense,  even  by  war,  if  no  otht^r  argument  suflBee.'* 
It  is  evident,  however,  that  a  declaration  of  war  might,  as  a 
means  of  obtaining  either  restitution  or  compensation,  assume 
the  form  of  a  rednctio  ad  ahsurdtim.  If  Great  Britain  and 
France  should  be  at  war  and  a  fleet  of  ironclads  of  the  one 
should  capture  and  destroy  a  similar  fleet  of  the  other  in  the 
waters  of  some  small  state,  would  the  latter  be  required  to 
make  a  futile  declaration  of  war  in  order  to  discharge  itself 
from  liability  for  an  enormous  damage  which  it  could  neither 
prevent  nor  repair?  Only,  it  would  seem,  on  the  theory  that  a 
belligerent  may,  though  he  has  assumed  the  risk  of  destruc- 
tion, at  any  time  require  a  neutral  to  assure  him  against  it  by 
entering  the  latter's  waters.  It  is  indeed  true,  as  Vattel 
observes,  that  nations  "  are  naturally  equal,  and  inherit  from 
nature  the  same  obligations  and  rights;"  that  "power  or 
weakness  does  not  in  this  respect  produce  any  difference  ;" 
that  "a  small  republic  is  no  less  a  sovereign  state  than  the  most 
jwwerful  kingdom ;"  and  that  "whatever  is  lawful  for  one 
nation  is  equally  lawful  for  any  other,  and  whatever  is  unjus- 
tifiable in  the  one  is  equally  so  in  the  other.'' ^  But  it  is  quite 
consistent  with  all  this  to  take  into  account  a  nation's  resources 
in  determining  whether  it  has,  for  the  purpose  of  discharging 
its  obligations  either  of  protection  or  of  reparation,  in  fact 
employed,  in  an  actual  sense,  "  all  the  means  in  its  power." 


Law  of  NationB,  rreliminaries,  sees.  18,  19. 
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FRENCH   AND  AMERICAN  CLAIMS  COMMISSION: 
CONVENTION  OP  JANUAKY  15,  1880. 

In  a  previous  chapter  an  accouDt  has  been 
CflirtiMBfliiof  the   gi^gjj  Qf  |.jjg  settlement  of  the  claims  of  British 

subjects  against  the  United  States  growing  out 
of  the  civil  war  in  the  latter  country.  On  December  25, 1863, 
Mr.  Dayton,  then  minister  of  the  United  States  at  Paris, 
iuclosed  to  Mr.  Seward  a  copy  of  a  note  of  the  23d  of  that 
month  from  M.  Drouyu  de  THuys,  the  imperial  minister  for 
foreign  affairs,  in  which  the  latter  expressed  regret  that  the 
Cabinet  at  Washington  had  not  given  assurances  in  regard  to 
**tbe  indemnifications,  so  equitably  due  to  so  many  French  res- 
idents, for  injuries  of  all  kinds,  which  they  have  suffered  in  the 
United  States."^  Mr.  Seward  expressed  surprise  at  this  com- 
plaint. He  said  that  most  of  the  claimants  were  believed  to 
have  been  residents  of  the  insurgent  territory,  and  that  France, 
by  recognizing  the  insurgents  as  belligerents,  might  be  expected 
to  have  accepted  all  the  responsibility  of  that  measure,  and  to 
be  content  to  regard  her  subjects  domiciled  in  the  belligerent 
territory  as  identified  with  the  belligerents  themselves.  But, 
waiving*  this  question  for  the  moment,  he  observed  that  the 
United  States  had  long  since  proposed  to  the  French  Govern- 
ment a  convention  for  the  a<ljustment  of  claims  of  its  citizens, 
and  that  this  proposition  was  still  pending;  and  he  also  ad- 
verted to  the  fact  that  the  President  had,  in  his  last  annual 
message,  recommended  the  establishment  of  a  special  tribunal 
for  the  settlement  of  claims  of  foreigners  which  had  originated 
since  the  commencement  of  the  civil  war.*  Mr.  Dayton  brought 
these  instructions  to  the  attention  of  M.  Drouyn  de  PHuys, 

'  Dip.  Cor.  1864,  part  3,  p.  12. 

'Mr.  Seward  to  Mr.  Dayton,  January  12, 1864,  Dip.  Cor.  1864,  part  3,  p.  17. 
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who  made  a  memorandmn  of  the  points  and  promised  to  con- 
sider them  further.^  The  negotiations  thus  begun,  though  for 
long  periods  intermitted,  ended  in  a  convention,  which  was 
signed  January  15, 1880,  by  Mr.  Evarts,  Secretary  of  State,  and 
M.  Outrey,  the  French  minister  at  Washington,  for  the  adjust- 
ment of  the  claims  of  French  citizens  against  the  United 
States  growing  out  of  the  civil  war  in  the  United  States,  and 
of  citizens  of  the  United  States  against  France  arising  during 
the  "late  war  between  France  and  Mexico,"  and  the  Franco- 
German  war  and  the  Insurrection  of  the  Commune. 

The  first   two  articles  of  the  convention, 
Conuniiri**      *  which  define  the  jurisdiction  of  the  commis- 
sion, are  as  follows: 

"Article  I. 

"All  claims  on  the  part  of  corporations,  companies  or  pri- 
vate individuals,  citizens  of  the  United  States,  upon  the  Gov- 
ernment of  France,  arising  out  of  acts  committed  against  the 
persons  or  property  of  citizens  of  the  United  States  not  in  the 
service  of  the  enemies  of  France,  or  voluntarily  giving  aid 
and  comfort  to  the  same,  by  the  French  civil  or  military  author- 
ities, ui)on  the  high  seas  or  within  the  territory  of  France,  its 
colonies  and  dependencies,  during  the  late  war  between  France 
and  Mexico,  and  during  the  war  of  1870-'71  between  France  and 
Germany  and  the  subsequent  civil  disturbances  known  as  the 
^Insurrection  of  the  Commune;'  and  on  the  other  hand,  all 
claims  on  the  part  of  corporations,  companies  or  private  indi- 
viduals, citizens  of  France,  upon  the  Government  of  the  Unit6<l 
States,  arising  out  of  acts  committed  against  the  persons  or 
property  of  citizens  of  France  not  in  the  service  of  the  enemies 
of  the  United  States,  or  voluntarily  giving  aid  and  comfort  to 
the  same,  by  the  civil  or  military  authorities  of  the  (lovernment 
of  the  United  States,  upon  the  high  seas  or  within  the  terri- 
torial jurisdiction  of  the  United  States,  during  the  period 
comprised  between  the  thirteenth  day  of  April,  eighteen  hun- 
dred and  sixty -one,  and  the  twentieth  day  of  August,  eighteen 
hundred  and  sixty-six,  shall  be  referred  to  three  Commission- 
ers, one  of  whom  shall  be  named  by  the  President  of  the  United 
States,  and  one  by  the  French  Government,  and  the  third  by 
His  Majesty  the  Emperor  of  Brazil. 

"Article  II. 

"  The  said  Commission,  thus  constituted,  shall  be  competent 
and  obliged  to  examine  and  decide  upon  all  the  claims  of  the 
aforesaid  character,  presented  to  them  by  the  citizens  of  either 


» Dip.  Cor.  18^4,  part  3,  p.  33. 
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conntry,  except  sach  as  have  been  already  diplomatically,  jadi- 
cially  or  otherwise  by  competent  aathorities,  heretofore  disposed 
of  by  either  Government;  bat  no  claim  or  item  of  damag:e  or 
injury  based  npon  the  emancipation  or  loss  of  slaves  sh^l  be 
entertained  by  the  said  Commission." 

In  order  that  a  claim  might  come  within  the  jurisdiction  of 
the  commission,  it  was  necessary,  under  these  articles — 

1.  That  it  should  be  the  claim  of  a  citizen  of  one  of  the  con- 
tracting parties. 

2.  That  it  should  have  arisen  out  of  acts  committed  by  the 
civil  or  military  authorities  of  the  defendant  government. 

3.  That  such  acts  should  have  been  committed  upon  the 
high  seas,  or  within  the  territory  of  one  of  the  contracting 
parties. 

4.  That  the  claim,  if  against  France,  should  have  arisen  either 
daring  the  late  Franco-Mexican  war,  or  the  Franco-German  war 
of  1870-'71  and  ''the  subsequent  civil  disturbances  known  as 
the  'Insurrection  of  the  Commune'";  or,  if  against  the  United 
States,  between  April  13, 1861,  and  August  20, 1866. 

5.  That  the  claimant  must  not  have  voluntarily  given  aid 
and  comfort  to  the  enemies  of  the  defendant  government. 

6.  That  the  claim  must  not  have  been  disposed  of  by  either 
government  <' diplomatically,  judicially,  or  otherwise  by  com- 
petent authorities.'' 

7.  That  it  must  not  be  for  the  loss  or  emancipation  of  slaves. 

By  Article  IV.  the  commissioners  were  re- 
^■•™*^  ^"^  quired  to  meet  in  the  city  of  Washington  at 
the  earliest  convenient  time  within  six  months 
after  the  exchange  of  the  ratifications  of  the  convention,  and, 
as  their  first  act  in  so  meeting,  to  make  and  subscribe  a  solemn 
declaration  impartially  and  carefully  to  examine  and  decide, 
to  the  best  of  their  judgment  and  according  to  public  law, 
jnstice,  and  equity,  without  fear,  favor,  or  affection,  all  claims 
laid  before  them.  The  concurring  judgment  of  any  two  com- 
missioners was  made  sufficient  for  the  decision  of  any  interme- 
diate question  and  for  every  final  award. 

By  an  act  of  June  16, 1880,^  adopted  for  the 

Bierota    e  purpose  of  carrying  the  convention  into  effect, 

the  President  was  authorized  to  appoint  a 

commissioner  and  an  agent  on  the  part  of  the  United  States, 

at  salaries  of  not  more  than  $8,000  and  $5,000,  respectively. 


i21Stat8.  at  L.  296. 
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and  to  make  such  provision  for  contingent  expenses  and  for 
taking  testimony  for  the  United  States  as  to  him  should  seem 
proper.  For  all  these  purposes  and  for  the  payment  of  half  of 
the  salary  of  the  third  commissioner,  whose  compensation  was 
not  to  exceed  $8,000  a  year,  the  act  appropriated  $100,000. 
The  act  also  authorized  the  commissioner  on  the  part  of  the 
United  States,  in  conjunction  with  the  other  commissioners,  to 
make  rules  and  regulations  for  the  conduct  of  business,  and 
directed  that  at  the  termination  of  the  commission  the  records 
should  be  deposited  in  the  Department  of  State,  except  that 
copies  or  duplicates  of  papers  produced  by  either  government 
might  be  deposited  instead  of  the  originals.  Where  a  witness 
proved  to  be  recalcitrant,  the  commissioners  were  authorized  to 
issue  a  commission  to  take  his  testimony,  and  if  he  happened 
to  be  in  the  United  States,  provision  was  made  for  compelling 
him  to  testify.  ^ 

In  accordance  with  the  provisions  of  the  con- 
Oiguiiiatioiiof  the  ^^^^^^^  ^he  President  of  the  United  States 

Commifnoa. 

appointed  as  commissioner  Mr.  Asa  O.  Aidis, 

who  had  been  a  member  of  the  Southern  Claims  Commission. 

The  French  Government  appointed  M,  L.  de  Geofroy,  who  was 

succeeded  May  24, 1883,  by  M.  A.  A.  Lefaivre.    The  Emperor  of 

Brazil  appointed,  as  third  commissioner,  the  Baron  de  Arinos. 

On  the  part  of  the  United  States  the  Hon.  George  S.  Bout- 
well  appeared  as  agent  and  counsel.  Assistant  counsel  for  the 
United  States  served  as  follows :  Mr.  John  Davis  till  July  6, 
1882;  William  Hay  den  Edwards  from  July  6, 1882;  Hartwell 
P.  Heath  from  November  1, 1883;  Francis  M.  Boutwell  from 
November  19,  1883. 

On  the  part  of  France  the  duties  of  agent  and  counsel  were 
separate.  Tbe  post  of  agent  was  filled  till  April  4, 1881,  by 
Mr,  Arthur  Lanen,  who  was  succeeded  on  that  day  by  M.  Paul 
Dejardin.  M,  Dejardin  was  succeeded  June  16, 1881,  by  M. 
Grimaud  de  Caux,  who  served  till  the  close  of  the  commission* 

As  counsel  on  the  part  of  France  appeared  the  Marquis 
Charles  Adolphe  de  Chambrun.  He  was  assisted  by  Mr.  Alex- 
ander Porter  Morse  from  October  15,  1881,  and  also  by  Mr. 
Albert  C,  Janiu  from  December  16, 1883. 

Mr.  Washington  F.  Peddrick  served  as  secretary  on  the 
part  of  the  United  States  from  the  beginning  to  the  close  of 
tbe  commission.    M.  L^once  Laugel  acted  as  secretary  on  the 
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part  of  France  till  April  26, 1882;  and  from  January  16, 1883, 
Mr.  Jules  Boeufy^  acted  in  a  similar  capacity.' 

December  1,  1880,  Mr.  Peddrick  officially  informed  Mr. 
Evarts  that  the  commissioners  met  at  the  Department  of  State 
in  Washington  on  November  5, 1880,  and  made  and  subscribed 
the  declaration  required  by  Article  IV.  of  the  convention;  that 
they  then  adjourned  to  November  23,  to  meet  on  that  day 
at  the  office  of  the  commission ;  and  that  on  November  23  they 
adopted  rules  for  the  regulation  of  their  procedure.  *'  The  com- 
missioners have  therefore,"  said  Mr.  Peddrick,  ^<  directed  me 
to  further  inform  your  excellency  that  they  are  now  ready  to 
proceed  to  the  transaction  of  the  business  of  the  commission, 
and  that  in  conformity  with  Article  VIII.  of  the  convention, 
which  provides  that  every  claim  shall  be  presented  within  a 
period  of  six  months,  reckoned  from  the  day  of  their  first  meet- 
ing for  business  after  notice  to  the  respective  governments, 
the  commissioners  have  appointed  Wednesday,  the  22d  day  of 
December  1880,  as  the  day  of  their  first  meeting  after  the 
notice  herewith  given."  Mr.  Evarts  duly  acknowledged  the 
receipt  of  this  notice.^  The  commissioners  established  their 
office  at  1518  H  street. 

March  10,  1881,  Mr.  Boutwell  addressed  a 

iDfpaetiimarPapen.  letter  to  Mr.  Blaine,  in  which  he  stated  that 

he  had  information  that  there  were  ^^ papers 

in  the  War  Department  which  relate  to  the  rights  of  claim- 

*  From  time  to  time  otlier  persons  were  employed  in  varions  capacities 
in  comiection  with  the  commission.  £.  C.  Bartlett  was  employed  as 
BtoDographer,  at  a  salary  at  first  of  $1^800,  and  afterward  of  $2,500. 
(H,  Ex.  Doc.  235,  48  Cong.  2  sess.  592.)  June  3,  1881,  Mr.  Peddrick 
wrote  to  Mr.  Blaine  that  the  official  work  of  the  commission  had  so  in- 
creased as  to  render  further  assistance  necessary.  Since  the  22d  of  the 
preceding  December  more  than  450  cases  had  been  filed,  and  the  number 
ineieased  from  day  to  day ;  and  in  all  these  cases  it  was  necessary  to  keep 
a  record  of  the  various  papers,  to  supervise  the  printing  of  them,  to  enter 
notices  and  issue  commissions  for  the  taking  of  testimony,  and  to  perform 
varions  other  duties,  besides  keeping  a  journal  of  the  proceedings  of  the 
coiomission.  Mr.  Peddrick  had  also  been  appointed  disbursing  agent.  In 
the  performance  of  these  duties  he  had  ha<l  one  assistant,  and  he  now 
asked  for  the  appointment  of  another,  which  was  granted.  Hart  well  P. 
Heath  was  appointed  second  assistant  secretary.  On  the  request  of  Judge 
Aldia,  Mr.  Peddrick  was  authorized  March  5,  1883,  to  appoint  an  addi- 
tional clerk  to  the  commission. 

'Mr.  Evarts,  Sec.  of  State,  to  Mr.  Peddrick,  December  9,  1880,  H.  Ex. 
Doe.  235,  48  Cong.  2  sess. 
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ants  before  the  French  and  American  Claims  Commission 
under  the  treaty  of  January  15,  1880,  which  the  agent  and 
connsel  for  the  United  States  Government  and  the  claimants 
may  have  occasion  to  examine."  To  this  end  he  suggested  that 
measures  should  be  taken  by  the  Department  of  State  to  ob- 
.tain  from  the  War  Department  the  custody  of  the  papers  or  an 
opportunity  for  the  examination  of  them  by  the  parties  inter- 
ested. To  this  suggestion,  which  was  duly  conveyed  to  the 
War  Department,  the  Secretary  of  War  replied  that,  as  there 
was  no  separate  record  or  docket  of  claims  in  which  French 
citizens  were  interested,  it  would  not  be  practicable  to  under- 
take to  search  for  and  transfer  to  the  Department  of  State  the 
papers  relating  to  such  claims,  and  that  the  only  practicable 
course  seemed  to  be  "that  which  was  pursued  by  the  British 
and  American  and  the  United  States  and  Mexican  Claims 
Commission,"  which  was  for  the  Department  of  State  at  the 
instance  of  the  agent  of  the  United  States  to  call  upon  the 
War  Department  for  information  or  papers  in  specific  cases, 
giving  the  names  of  the  claimants  in  each  case,  and  such  other 
data  as  might  be  attainable,  so  as  to  enable  the  War  Depart- 
ment to  furnish  certified  copies  of  such  papers  as  might  be 
desired.  In  various  cases  applications  were  made  by  the  agent 
of  the  United  States  to  the  Department  of  State  for  leave  for 
claimants  to  inspect  and  to  obtain  certified  copies  of  papers  in 
that  or  in  the  War  Department.* 

July  11, 1881,  the  president  of  the  commis- 
Ceoatioii  of  Pnno-  gi^^jj^  Baron  de  Arinos,  after  announcing  that 
«"^  .^.  leave  was  granted  to  file  new  memorials  in 

two  cases,  stated  that  he  and  the  American 
commissioner  had  agreed  on  and  signed  a  decision  in  the  case 
of  Pierre  8.  Wiltz,  administrator,  etc.,  r.  The  United  States, 
No.  313,  but  that  as  M.  De  Geofroy,  the  commissioner  on  the  part 
of  France,  had  just  given  them  notice  that  he  had  retired  from 
the  commission  and  that  his  functions  as  commissioner  had 
ceased,  they  did  not  feel  at  liberty  to  pronounce  judgment  in 
the  case  and  had  decided  to  postpone  it  till  a  commissioner 
should  be  appointed  in  M.  De  Oeofroy's  place.  Counsel  for 
France  inquired  whether  the  interruption  of  the  proceedings 
of  the  commission  by  the  retirement  of  M.  De  Geofroy  would 
have  the  effect  of  suspending  the  taking  of  testimony.    By 


1 H.  £x.  Doc.  235,  48  Cong.  2  seas.  273-275. 
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Article  III.  of  the  convention  it  was  provided  that  in  case  the 
office  of  commissioner  became  vacant,  the  vacancy  should  be 
filled  within  three  months  from  the  date  of  its  occurrence. 
With  reference  to  this  provision  the  eighth  article  stipulated 
that,  in  case  '^the  proceedings  of  the  commission"  should  be 
^interrupted  by  the  death,  incapacity,  retirement,  or  cessa- 
tion of  the  functions  of  any  one  of  the  commissoners,"  the 
period  of  two  years  within  which  the  commissioners  were 
reqaired  to  complete  their  labors  should  ^^not  be  held  to 
include  the  time  during  which  such  interruption  may  actually 
exist"  By  another  clause  of  Article  YIII.  the  time  for  the 
presentation  of  claims  was  limited  to  six  months  from  the  first 
meeting  of  the  commissioners  for  business;  but  it  was  also 
provided  that  the  commissioners  might  in  a  particular  case 
extend  the  time  for  presenting  the  claim  '^to  any  time  not 
three  mouths  longer."  Nothing  was  stipulated  as  to  the  effect 
of  an  interruption  of  the  proceedings  upon  the  requirements 
teaching  the  presentation  of  claims  or  the  taking  of  testimony, 
unless  the  term  "proceedings  of  the  commission"  should  be 
held  to  include  those  processes.  Under  these  circumstances 
coansel  for  the  United  States  contended  that  the  commission, 
since  one  of  its  members  had  retired,  should  not  pass  upon 
the  question  raised  by  counsel  for  France  as  to  the  taking 
of  testimony;  but  he  also  contended  that  the  interruption 
caused  by  the  retirement  of  M.  De  Geofroy  was  not  of  such  a 
character  as  to  prevent  the  running  of  the  three  months  in 
the  cases  in  which  the  time  for  filing  memorials  had  been 
extended.  Counsel  for  France,  on  the  other  hand,  maintained 
that  the  retirement  of  M.  De  Geofroy  not  only  prevented  the 
making  of  final  decisions,  but  that  it  also  stopped  the  running 
of  the  additional  time  granted  for  the  filing  of  memorials,  and 
besides  precluded  any  action  on  applications  for  leave  to  file 
memorials.  The  two  commissioners,  after  retiring  and  con- 
ferring with  M.  De  Geofipoy,  announced  that  they  "were  of 
opinion  that  the  retirement  of  M.  De  Geoiroy  would  not  stop 
the  taking  of  evidence  or  the  action  of  the  two  remaining  com- 
missioners on  all  interlocutory  questions,"  and  that  it  could 
not  <<  extend  the  time  of  three  months  allowed  for  filing  memo- 
rials under  Article  VIII.  of  the  treaty."  The  commission  then 
adjourned  to  October  12,  1881,  a  period  of  three  months. 
When  the  commission  met  again  on  that  day,  a  letter  was  read 
from  M.  De  Geofroy  of  October  10,  saying  that  he  was  ready  to 
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take  his  seat  again  on  the  commission.  Baron  de  Arinos,  to 
whom  the  letter  was  addressed,  stated  that  he  had  been  ad- 
vised by  the  Secretary  of  State  of  the  United  States  and  by 
the  French  minister  that  M.  De  Geofroy  was  still  recognized  as 
a  commissioner  by  both  governments.  Baron  de  Arinos  also 
stated  that  M.  De  Geofroy,  who  was  then  necessarily  absent  on 
account  of  the  illness  of  one  of  his  children,  would  probably  be 
present  at  the  next  meeting.  On  these  announcements  being 
made,  counsel  for  the  United  States  stated  that  there  were 
certain  questions  raised  by  the  interruption  of  the  proceedings 
which  he  desired  to  have  discussed  and  considered  when  all 
the  commissioners  were  present.  The  president  said  that  the 
questions  should  be  reduced  to  writing  and  then  submitted. 
Mr.  Aldis  stated  that  numerous  petitions  for  leave  to  file 
memorials  had  been  granted  during  the  three  months  which 
had  just  elapsed,  and  that,  apart  from  the  question  of  M.  De 
Geofroy's  absence,  these  applications  were  considered  by  the 
president  and  himself  separately.  He  suggested  that  counsel 
should  come  to  an  understanding  as  to  what  steps  should  be 
taken  for  ratifying  these  acts.  Ko  affirmative  action  on  the 
subject  appears  to  have  been  taken,  and  the  various  acts  that 
had  been  performed  seem  to  have  been  permitted  to  stand 
without  objection. 

By  the  rules  of  the  commission  provision 
Taking  o  esti-  ^^^  made  for  the  taking  of  testimony  in  the 
United  States  and  in  France.  At  the  sug- 
gestion of  several  parties  who  were  appointed  commissioners 
to  take  testimony  in  Paris,  Mr.  Morton,  the  minister  of  the 
United  States  at  that  capital,  inquired  of  the  French  foreign 
office  whether  there  was  any  means  of  compelling  the  attend- 
ance of  witnesses,  many  of  whom  had  refused  voluntarily  to 
appear,  and  whether  it  was  the  intention  of  the  French  Gov- 
ernment to  be  represented  by  counsel  at  such  examinations. 
The  foreign  office  replied  that  there  was  no  law  in  France  by 
which  witnesses  could  be  compelled  to  answer  a  summons 
unless  it  proceeded  from  a  competent  judicial  authority.  As 
to  being  represented  at  the  examination  of  any  witnesses  who 
might  voluntarily  appear,  the  foreign  office  answered  that  the 
initiative  in  the  matter  was  intrusted  to  the  agent  of  France 
before  the  mixed  commission.^ 


'  H.  Kx.  Doc.  235,  48  Cong.  2  sess. 
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From  time  to  time  during  the  proceedings 
'  malm,  ^^  *^®  commission  correspondence  took  place 

between  the  two  governments  and  their  re- 
spective agents  in  regard  to  the  withdrawal  of  certain  claims 
of  which  it  was  affirmed  that  the  tribunal  had  no  jurisdiction. 
This  question  was  first  raised  in  the  case  of  David  Piaggo  v. 
France,  No.  2  on  the  American  docket.  It  has  been  seen  that 
the  jurisdiction  of  the  commission  was  confined  to  claims  for 
injuries  committed  ''upon  the  high  seas  or  within  the  terri- 
tory  of  France,"  or  "  upon  the  high  seas  or  within  the  territorial 
jurisdiction  of  the  United  States,"  In  the  case  of  David 
Piaggo,  the  agent  of  the  French  Government  requested  the 
agent  of  the  United  States  to  withdraw  the  claim  on  the  ground 
that  the  acts  complained  of  occurred  at  Matamoras,  in  Mexico, 
during  the  French  occupation  of  that  place,  and  therefore 
were  not  committed  within  the  territory  of  France.  "  In  con- 
formity with  the  text  of  the  convention,"  said  the  French 
agent,  "and  by  virtue  of  the  instructions  which  have  been 
given  to  him,  the  French  agent  has  always  taken  scrupulous 
care  to  exclude  claims  founded  either  upon  [the]  loss  or 
emancipation  of  slaves,  or  upon  acts  of  war  which  were  to  be 
imputed  to  the  Confederates.  Convinced  that  you  are  ani- 
mated by  the  same  spirit,  I  ask  you,  Mr.  Agent,  to  withdraw 
the  claim  of  David  Piaggo."  The  question  was  referred  by 
the  agent  of  the  United  States  to  his  government.  On  the 
20th  of  April  1881  Mr.  Blaine  instructed  Mr.  Boutwell  that 
the  view  expressed  by  the  agent  of  France  accorded  with  that 
held  by  the  United  States.  "The  injuries,"  said  Mr.  Blaine, 
'^  upon  which  the  claim  is  founded  did  not  occur  on  the  high 
seas  nor  in  France;  and  the  only  remaining  question  being 
whether  Mexico  was  a  colony  or  a  dependency  of  France,  I  find 
no  difficulty  in  determining  that  it  never  was."^ 

November  18, 1881,  M.  Outrey,  the  French  minister  at  Wash- 
iugton,  asked  Mr.  Blaine  to  cause  the  claim  of  Isaac  Taylor, 
a  citizen  of  the  United  States,  to  be  withdrawn  under  Article 
II.  of  the  convention,  on  the  ground  tbat  it  had  been  dis- 
posed of  by  the  competent  authorities  of  France.  The  claim 
was  for  the  value  of  certain  merchandise  shipped  at  New 
York  in  1870  on  the  M<igdalena^  a  German  vessel,  for  Bremen. 
The  merchandise  was  seized  by  a  French  vessel  of  war,  and 


^  H.  Ex.  Doc.  235,  48  Cong.  2  sess. 
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was  condemDed  by  a  French  prize  court.  On  appeal  to  the 
council  of  state  the  condemnation  was  affirmed.  M.  Oatrey, 
while  observing  that  the  rule  as  to  the  finality  of  the  decis- 
ions of  prize  courts  differed  from  that  generally  applied  to  the 
decisions  of  other  judicial  tribunals,  declared  that  there  did 
not  appear  to  be  any  occasion  for  discussing  that  question, 
since,  even  if  it  were  admitted,  for  the  sake  of  the  argument, 
that  the  case  of  the  Magdalena  was  not  to  be  considered  as 
having  been  judicially  decided,  it  could  not  be  denied  that  it 
had  been  disposed  of  "otherwise  by  competent  authorities." 
Mr.  Blaine  expressed  his  concurrence  in  this  view,  and  said 
that  the  agent  of  the  United  States  would  be  instructed  to 
withdraw  the  claim  from  the  further  consideration  of  the  com- 
mission ;  but,  as  there  were  two  French  claims  the  withdrawal 
of  which  the  American  agent  had  requested,  he  also  observed 
that  it  was  not  doubted  that  the  French  Government  would 
pursue  the  same  course  in  similar  cases;  and  he  further  de- 
clared that  the  withdrawal  of  the  claim  was  not  to  be  consid- 
ered as  an  expression  of  opinion  against  its  justice,  nor  as  a 
bar  to  any  other  remedy  of  which  the  claimant  might  seek  to 
avail  himself.  Mr.  Blaine  wrote  in  this  sense  both  to  M. 
Outrey  and  to  Mr.  Boutwell.  M.  Outrey  at  once  assented  to 
the  terms  of  the  withdrawal.  The  French  agent,  however, 
declined  to  withdraw  the  claims  which  the  American  agent 
had  specified,  and  this  was  treated  by  Mr.  Boutwell  as  a 
refusal  to  accept  the  conditions  on  which  Mr.  Blaine  had  di- 
rected the  withdrawal  of  the  claim  of  Taylor.  The  situation 
with  respect  to  these  cases  remained  practically  unchanged 
till  May  24, 1883,  when  the  claim  of  Taylor,  the  whole  of  one 
of  the  French  claims,  and  a  part  of  the  other  were  simultane 
ously  withdrawn.* 

June  11,  1883,  the  agent  of  France  declined  to  withdraw 
the  claim  of  G.  A.  Le  More,  No.  211,  and  that  of  J.  Perrodin, 
No.  90.  The  latter  was  prosecuted  before  the  United  States 
Court  of  Claims  and,  after  judgment  against  the  claimant, 
was  abandoned  by  him.  This  abandonment,  Mr.  Boutwell 
contended,  was  to  be  considered  as  investing  the  decision  of 

»H.  Ex.  Doc.  235,  48  Cong.  2  sess.  598.  February  7,  1882,  Mr.  Freling- 
huyaen  inclosed  to  M.  Outrey  a  list  of  claims  which  the  United  States 
desired  to  have  withdrawn.  February  22  M.  Outrey  replied  that  it  was 
only  in  rase  the  agents  could  not  a^^ee  that  the  two  governments  were  to 
he  consulted*    To  this  view  Mr.  Freliughuysen  assented. 
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the  Court  of  Claims  with  the  character  of  a  final  disposition 
of  the  claim.  October  3, 1883,  the  agent  of  France  demanded 
the  withdrawal  of  four  claims  against  France— the  Arizona 
Mining  Company,  No.  13;  George  Goodman,  No,  16;  Willustnn 
and  Dattun,  No.  17;  Humphrey  B.  Woodhonse,  No.  7.  On 
the  24th  of  October  Mr.  Bontwell  declined  to  reply  in  regard 
to  cases  Nos.  13, 16,  and  17  till  the  case  of  Le  More  was  dis- 
posed of.  In  the  case  of  Woodhonse,  No.  7,  which  was  a  prize 
case,  be  contended  that  there  had  been  no  decision  that 
tonched  the  subject-matter  of  the  claims  set  forth  in  the 
memoriaL 

.  .  The  claim  of  Le  More  gave  rise  to  a  long  cor- 
^^nlrt^^iThs  despondence.  The  amount  of  the  claim  was 
OwttjQziidiotioiL  •360,726.46,  which  was  alleged  to  represent 
the  value  of  830  bales  of  cotton,  situated  in 
Louisiana,  which  were  seized  by  the  United  States  fleet  under 
Admiral  Porter  and  taken  to  Cairo,  Illinois,  where  they  were 
libeled  in  the  district  court  of  the  United  States  as  prize.  In 
this  court  the  decision  was  adverse  to  the  claimants,  and  it 
was  finally  afi&rmed  by  the  Supreme  Court  of  the  United 
States.^  But,  though  the  proceedings  were  in  rem^  the  claim- 
ants were  at  every  stage  represented  by  counsel.  While  the 
case  was  still  before  the  courts  the  French  legation  at  Wash- 
ington endeavored  to  bring  on  a  diplomatic  discussion  of 
it;  but  in  this  the  Department  of  State  declined  to  concur, 
on  the  ground  that  the  claimant  had  not  exhausted  his  judi- 
cial remedies.  After  the  case  was  decided  by  the  Supreme 
Court  the  claimant's  counsel  moved  for  a  rehearing  on  the 
ground  of  an  alleged  error  in  the  record  prejudicial  to  his 
rights,  but  the  motion  was  denied.  The  case  was  then  again 
laid  before  the  Department  of  State.  That  Department,  how- 
ever, declined  to  reconsider  it,  maintaining  that  the  record  dis- 
closed no  failure  of  justice  such  as  would  justify  a  recourse  to 
diplomacy.  As  to  the  demand  for  the  withdrawal  of  the  claim 
from  the  cognizance  of  the  commission,  Mr.  Frelinghuysen, 
who  had  succeeded  Mr.  Blaine  as  Secretary  of  State,  de- 
clared that  the  case  was  even  more  clearly  disposed  of  by  com- 
petent authority  than  was  Taylor's  case,  and  that  it  should  be 
withdrawn.  Meanwhile  the  commission  had  ordered  the  case 
to  be  submitted,  and  the  French  Government  assumed  the  posi- 
tion that  neither  government  could  interfere  to  cause  the 

16  WaDace,  521. 
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execution  of  that  order  to  be  postponed.*  The  United  States 
then  asked  that  the  agent  of  France  before  the  commission 
be  instructed  to  delay  action  on  the  case  till  the  two  govern- 
ments should  have  disposed  of  the  question  of  withdrawaL^ 
The  French  Goverument,  however,  in  view  of  all  the  circum- 
stances, thought  that  'Hhe  claimant  ought  to  have  the  benefit 
of  the  doubt,"  and  that  the  decision  of  the  question  of  juris- 
diction should  be  left  to  the  commission.  Against  this  position 
the  United  States  protested,  but  the  French  Government  re- 
fused to  abandon  it.  While  the  statements  made  by  the  United 
States  in  regard  to  Taylor's  case  were  fully  admitted,  it  was 
X>ointed  out  that  in  conformity  with  the  action  taken  in  that 
case,  France  had  withdrawn,  prior  to  any  decision  by  the  com- 
mission, several  claims  which  had  been  presented  to  it.  Bat 
in  all  these  cases,  said  the  French  Government,  the  two  gov- 
ernments agreed  that  the  claims  had  previously  been  disposed 
of  by  competent  authority,  a  question  which,  if  the  two  gov- 
ernments had  not  reached  an  understanding  upon  it,  would 
necessarily  have  been  left  to  the  commission  itself.  In  the 
case  of  Le  More  they  had  been  unable  to  reach  an  understand- 
ing, France  maintaining  that  the  point  on  which  the  claimant 
based  his  demand  had  really  never  been  decided.  The  case 
must  therefore  be  left  to  the  commission.^ 

^  M.  Roustan,  French  minister,  to  Mr.  Davis,  Acting  Secretary,  Janaary 
7,1884. 

2  Mr.  Davis,  Acting  Secretary,  to  M.  Ronstan,  French  minister,  Janaary 
7,1884. 

3  Mr.  Morton,  in  reporting  the  decision  of  the  French  Qovemment,  Jan- 
nary  15,  1884,  said:  ''I  wiU  add  confidentially  that  althoogh  the  French 
Government  has  never  made  directly,  or  even  indirectly,  any  complaint  as 
to  the  operations  of  the  commission,  I  have  reason  to  believe  that  it  has 
given  very  little  satisfaction.  The  French  Government  did  not  expect 
that  the  proceedings  of  the  commission  wonld  be  so  elaborate  and 
attended  with  snch  expenses  and  costs  for  the  claimants.  They  were 
under  the  impression,  it  seems,  that  its  judgment  would  be  rendered  more 
in  equity  than  in  law,  and  that  each  claim  would  be  promptly  and  fairly 
disposed  of  without  involving  long  and  costly  pleadings  and  charges.  If 
I  have  well  understood  intimations  made,  I  must  say  in  a  very  discreet 
manner,  the  French  foreign  oflBce  fears  that  when  the  results  obtained  by 
submitting  the  French  claims  to  this  commission  will  be  officially  reported 
to  the  Chambers,  a  great  feeling  of  dissatisfaction  will  prevail.  They 
ascribe  this,  I  am  informed,  to  the  great  influence  of  Mr.  Bout  well,  who, 
they  say,  carries  everything  his  own  way  and  upon  whom  they  look  as  too 
keen  a  lawyer,  one  whose  high  position  overshades  the  plain  and  simple- 
minded  representatives  of  the  French  Government  near  the  commission." 
(H.Ex.  Doc.  235,  48  Cong.  2  sess.) 
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In  March  1884  the  commission  dismissed  the  claim  of  Le 
More,  as  well  as  the  four  American  claims  above  mentioned, 
for  want  of  jurisdiction. 

We  have  seen  that  the  United  States  with- 
QiMtion  at  to  "Tw-  ^rew  the  claim  of  David  Piaggo  against  France 

^j^„  from  the  cognizance  of  the  commission  be- 

cause the  acts  on  which  the  claim  was  based 
were  committed  at  Matamoras^  in  Mexico,  and  not  withiu  the 
"  territory"  of  Prance  or  of  any  of  her  dependencies.  A  simi- 
lar question  arose  in  the  case  of  Joseph  Ohourreau,  a  citizen  of 
France,  against  the  United  States,  No.  43  French  docket, 
though  not  on  a  request  for  withdrawaL  The  claim  of  Ohour- 
reau was  based  on  the  seizure  of  cotton  and  other  personal 
property  by  the  military  authorities  of  the  United  States  on 
December  31, 1863,  in  the  parish  of  Iberia,  in  Louisiana.  In 
the  English  text  of  the  convention  the  language  used  in  re- 
spect of  acts  of  the  authorities  of  the  United  States  was  not 
precisely  the  same  as  that  employed  in  respect  of  acts  of  the 
authorities  of  France.  The  acts  for  which  France  was  to  be 
held  liable  were  described  as  acts  committed  on  the  high  seas 
or  within  the  "  territory  "  of  France.  The  act?  for  which  the 
United  States  was  to  be  held  liable  were  described  as  acts 
committed  on  the  high  seas  or  within  the  "territorial  jurisdic- 
tion" of  the  United  States.  An  effort  was  made  in  the  case  of 
Chourreau  to  give  substantial  effect  to  this  difference  in  phrase- 
ology. Counsel  for  the  United  States,  seeking  to  have  the 
claim  dismissed  by  the  commission,  contended  that  while  the 
"legal  jurisdiction"  of  the  United  States  extended  over  all 
their  territory,  it  was  for  the  time  being  suspended  as  to  the 
territory  in  which  the  Confederacy  bore  sway;  that  the  "ter- 
ritorial" jurisdiction  was  confined  to  that  part  of  the  territory 
which  was  in  the  actual  possession  and  control  of  the  United 
States;  and  that  the  words  "  territorial  jurisdiction,"  in  the 
English  text  of  the  convention,  were  designed  to  exclude  that 
part  of  the  rightful  territory  of  the  United  States  over  which 
the  United  States  Government  had  not  at  that  particular  time 
actual  jurisdiction.  Counsel  for  France  combatted  this  view 
on  principle  as  well  as  upon  the  fact  that  in  the  French  text 
of  the  convention  the  word  '^  territoire^^  was  used  alone  as  the 
equivalent  of  the  words  "  territorial  jurisdiction."  *  A  majority 
of  the  commissioners  went  so  far  as  to  sustain  the  x>osition  of 

1 H.  £x.  Doc.  235, 48  Cong.  2  Bess.  231,  et  seq. 

Digitized  by  VjOOQ  IC 


1146  INTERNATIONAL   ARBITBATI0N8. 

counsel  for  the  United  States.  The  French  agent,  however, 
protested  against  the  decision,  and  requested  the  commission 
to  refer  the  question  to  the  two  governments.  To  this  request 
the  commission  acceded;  and  the  question  was  presented  to 
the  United  States  both  by  the  American  commissioner  and  by 
M.  Outrey,  the  French  minister.  Mr.  Frelinghuysen,  after  ex- 
amining the  texts  of  the  convention  and  the  negotiations  which 
preceded  its  conclusion,  declared  that  the  words  ^'  territorial 
jurisdiction  ^  were  intended  to  have  the  same  force  as  the  word 
"territory,"  which  was  in  fact  used  in  the  French  text;  and 
that,  so  far  as  the  decision  in  Ghourreau's  case  was  based  on  a 
distinction  between  the  words,  it  failed  to  carry  out  the  par- 
pose  of  the  contracting  parties  and  should  be  corrected.  . "  I 
desire,  however,''  Mr.  Frelinghuysen  added,  "  in  order  that 
there  may  be  a  complete  understanding  on  this  point,  to  state 
that  I  do  not  express  any  opinion  as  to  the  validity  of  claims 
which  arose  in  that  part  of  the  United  States  which  was  in 
rebellion  at  the  time  the  claims  are  alleged  to  have  arisen,  but 
leave  such  claims  to  be  decided  in  each  case  by  the  commis- 
sion in  accordance  with  the  rules  of  public  law,  of  justice,  and 
of  equity;  the  interpretation  now  given  to  the  treaty  not  add- 
ing force  to  claims  which,  measured  by  those  rules,  may  be 
invalid."^ 

On  April  15, 1882,  Mr.  Boutwell  communi- 
^  cated  to  Mr.  Frelinghuysen  a  statement  of  the 


condition  of  the  business  before  the  commis- 
sion on  the  13th  of  that  month.^  By  this  statement  it  appeared 
that  the  number  of  claims  then  presented  against  the  United 
States  was  726,  of  which  the  first  was  filed  December  22, 1880, 
and  the  last  September  22, 1881.  The  number  of  claims  against 
France  was  19.  Out  of  all  these  claims  only  108  had  been  dis- 
posed of.  Five  awards  had  been  made  against  the  United 
States,  and  none  against  France.  One  claim  against  France 
had  been  dismissed  and  1  withdrawn.  A  hundred  and  one 
against  the  United  States  had  been  dismissed.  In  only  150  of 
the  claims  against  the  United  States,  and  in  only  1  of  the  claims 
against  France,  had  the  testimony  on  the  part  of  the  claimant 
been  closed,  though  some  testimony  had  been  taken  in  583 
claims  against  the  United  States,  and  in  10  claims  against 
France.    Moreover,  the  work  of  the  "  commissioners^^  observed 

VH.  Ex.  Doc.  235, 48th  Cong.  2  sess.  16.    See,  also,  BoutweU's  report,  134. 
^  H.  Ex.  Doc.  235,  48th  Cong.  2  sem.  589. 
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Mr.  Bontwell,  had  been  saspended  for  three  months  on  acconnt 
of  the  cessation  of  the  fdnctions  of  the  French  commissioner. 
It  was  obvions  that,  as  the  result  of  this  coudition  of  things, 
the  commission  would  be  unable  to  complete  the  busiuess 
before  it  within  the  two  years  allowed  by  the  convention  of 
1880.  On  the  19th  of  July  therefore  a  new  convention  was 
signed  at  Washington  for  the  purpose  of  extending  the  exist- 
ence of  the  commission  till  July  1, 1883.  This  convention  was 
duly  ratified;  and  the  two  governments  by  an  identic  note 
conveyed  to  His  Majesty  the  Emperor  of  Brazil  their  desire 
to  have  the  services  of  the  Baron  de  Arinos  as  third  commis- 
sioner continued  through  the  extended  term.'  The  Baron  was 
permitted  to  serve  to  the  end  of  the  commission. 

The  first  extension  of  the  life  of  the  commis- 
Beoond  SztMBsiim.  sion  did  not,  however,  suffice  for  the  completion 
of  its  labors.    On  February  3, 1883,  the  Ameri- 
can commissioner  advised  Mr.  Frelinghuysen  that  the  commis- 
sioners and  counsel  were  unanimous  in  the  opinion  that  the  term 
of  the  commission  should  be  further  extended.  Of  the  745  claims 
before  the  commission,  2()3  had  been  disposed  of.    Of  the  542 
that  remained,  there  were  94  which  might  be  determined  with- 
out argument,  leaving  448  to  be  decided  on  hearings.    Both 
governments  and  many  of  the  claimants  were  still  taking  tes. 
timony,  and  must  continue  to  take  it  till  April  or  longer.    It 
would  thus  be  impossible  to  finish  the  work  of  the  commission 
by  the  Ist  of  July,  even  if  the  parties  were  deprived  of  their 
right  under  the  convention  of  1880  to  make  oral  arguments. 
If  a  fmrther  extension  of  time  were  refused,  probably  300 
French  claims  and  half  of  the  American  claims  would  fail  for 
that  reason.    It  was  therefore  suggested  that  a  new  conven- 
tion should  be  made,  extending  the  term  of  the  commission  to 
March  1, 1884,  and  that  this  convention  should  also  provide 
that  DO  evidence  or  testimony  should  be  presented  to  or  re- 
ceived by  the  commission  after  July  1, 1883.    Such  a  stipula- 
tion was  deemed  imx>ortant,  in  order  that  a  period  of  eight 
months  prior  to  the  proposed  day  of  adjournment  might  be 
secured  for  the  printing  of  evidence,  the  making  and  print- 
ing of  briefs,  and  the  examination  and  decision  of  eases. 
February  8, 1883,  a  convention  on  these  lines  was  concluded, 
and  it  was  duly  ratified.    It  provided  that  no  evidence  should 
be  presented  to  or  received  by  the  commission  after  July  1, 

*  H.  Ex.  Doo.  235,  48th  Cong.  2  boss.  17. 
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1883;  but  it  extended  the  term  of  the  commission  to  April  1, 
1884. 

March  31, 1884,  the  commissioners  brought 
F^iiT*aTi*    ^Ji^ir  labors  to  a  close,  and  in  so  doing  ren- 
dered the  following  final  award : 

"Office  of  the  Commission, 
"  JSTo.  1518  H  Street^  Monday^  March  31, 1884. 

"Pursnant  to  adjournment,  the  Commission  met  at  12  o'clock 
M. 

"Present:  Baron  de  Arinos,  President;  Monsieur  A,  A.  Le- 
faivre  and  Hon.  A.  O.  Aldis,  Commissioners ;  Monsieur  Gnmaud 
de  Caux,  Agent,  and  Monsieur  Charles  A.  de  Cbambrun,  Coun- 
sel on  the  part  of  the  French  Republic;  Hon.  Geo.  S.  Boutwell, 
Agent  and  Counsel  for  the  United  States,  and  the  Secretaries. 

"By  direction  of  the  President,  the  Secretary  then  read  the 
final  award  as  follows : 

"THE  FINAL   AWARD. 

"We,  the  undersigned  Commissioners  appointed  under,  and 
in  pursuance  of  Article  I.  of  the  Convention  between  the  U  nited 
States  of  America  and  the  French  Republic,  concluded  the 
fifteenth  day  of  January,  1880,  first  stating  that  Monsieur  A. 
A.  Lefaivre,  on  the  twenty  fourth  day  of  May,  1883,  succeeded 
Monsieur  L.  de  Geofroy  as  Commissioner  on  the  part  of  the 
French  Republic,  do  now  make  this  our  final  award  of  and 
concerning  the  matters  referred  to  us  by  said  Convention,  as 
follows: 

"I. 

"We  award  that  the  Government  of  the  United  States  of 
America  shall  pay  to  the  Government  of  the  French  Republic, 
within  twelve  months  from  the  date  hereof,  the  sum  of  six 
hundred  and  twenty  five  thousand  five  hundred  and  sixty-six 
dollars  and  thirty  five  cents  ($025,566.35)  without  interest, 
subject  to  the  deduction  provided  for  by  Article  X.  of  the  Con- 
vention aforesaid,  for  and  in  full  satisfaction  of  the  several 
claims  on  the  part  of  corporations,  companies,  or  private  indi- 
viduals, citizens  of  France,  upon  the  (iovernment  of  the  United 
States  arising  out  of  acts  committed  against  the  persons  or 
property  of  citizens  ot  France,  during  the  period  comprised 
between  the  thirteenth  day  of  Aj)ril,  1861,  and  the  twentieth 
day  of  August,  1866,  said  sum  being  the  aggregate  of  the 
principal  sums  and  interest  allowed  to  certain  claimants  by  the 
several  separate  awards  to  that  effect  made  in  writing  and 
signed  by  us,  or  such  of  us  as  assented  to  said  separate  awards, 
which  are  among  the  records  of  this  Commission,  and  are  hereby 
referred  to,  printed  copies  of  which  are  hereto  annexed. 
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"XL 

<^A11  other  snch  claims  on  the  part  of  citizens  of  France 
against  the  United  States,  which  have  been  presented  and 
prosecuted  for  our  award,  have  been  and  are  hereby  disallowed 
or  dismissed,  in  manner  and  form  as  will  appear  by  the  several 
separate  awards  in  writing  concerning  the  same,  signed  as 
aforesaid,  and  which  are  among  the  records  of  the  Commission. 

"III. 

"We  award  that  the  Government  of  the  French  Bepnblic 
shall  pay  to  the  Government  of  the  United  States  within  twelve 
months  from  the  date  hereof  the  sum  of  thirteen  thousand  six 
hundred  and  fifty-nine  francs  and  fourteen  centimes  (13,659  frs. 
14  cents.,)  without  interest,  subject  to  the  deduction  provided 
for  by  Article  X.  of  the  Convention  aforesaid,  for  and  in  full 
satisfaction  of  the  several  claims  on  the  part  of  corporation, 
companies,  or  private  individuals,  citizens  of  the  United  States, 
upon  the  Government  of  France  arising  out  of  acts  committed 
against  the  persons  or  property  of  citizens  of  the  United  States 
during  the  late  war  between  France  and  Mexico,  or  during  the 
war  of  1870-1871  between  France  and  Germany,  and  the  sub- 
sequent civil  disturbance  known  as  the  "Insurrection  of  the 
Commune,^  said  sum  being  the  aggregate  of  the  principal  sums 
and  interest  allowed  to  certain  claimants  by  the  several  sepa- 
rate awards  to  that  effect  made  in  writing  and  signed  by  us,  or 
such  of  us  as  assented  to  said  separate  awards,  which  are 
among  the  records  of  this  Commission,  and  are  hereby  referred 
to,  printed  copies  of  which  are  hereto  attached. 

"IV. 

"All  other  such  claims  on  the  part  of  citizens  of  the  United 
States  against  the  Government  of  the  French  Eepublic  which 
have  been  presented  and  prosecuted  for  our  award  have  been 
and  are  hereby  disaUowed  or  dismissed  in  manner  and  form  as 
will  appear  by  the  several  separate  awards  in  writing  concern- 
ing the  same^  signed  as  aforesaid,  and  which  are  among  the 
records  of  this  Commission. 

"V. 

"Certain  other  claims  and  parts  of  claims  on  the  part  of  citi- 
zens of  France  against  the  United  States,  and  on  the  part  of 
citizens  of  the  United  States  against  France,  were  also  pre- 
sented, but  were  afterwards,  and  before  any  award  was  made 
thereon,  withdrawn  by  the  Agent  of  the  United  States  or  by 
the  Agent  of  the  French  Eepublic,  as  will  appear  by  the 
records  of  the  proceedings  of  the  Commission,  j)rinted  copies 
of  which,  duly  approved  by  the  Commissioners,  will  be  delivered 
to  each  Government  herewith. 
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"VI. 

<^And  we  refer  to  the  several  separate  awards  made  aud 
signed  as  aforesaid,  as  a  part  of  this,  our  final  award,  and  to  a 
tabulated  statement  hereto  attached,  giving  the  number  of  each 
claim,  the  name  of  the  claimant,  the  character  of  the  claim, 
the  place  where,  and  the  time  when  it  arose,  the  amount  claimed, 
the  disposition  of  the  claim,  and,  where  an  allowance  has  been 
made,  the  principal  sum  and  interest  in  each  case  allowed;  it 
being  our  intent  that  the  proceedings  of  this  Commission  shall 
have  tbe  force  aud  effect  named  and  provided  in  Article  XI.  of 
said  Convention. 

<<  Signed  at  Washington,  this  thirty-first  day  of  March,  A.  D. 
1884. 

"Babon  db  Arinos, 
^^  President  J  and  Commissioner 
appointed  by  the  Emperor  of  Brazil. 
"A.  Lbfaivrb, 
"  Commissioner  on  the  part  of  the  French  Republic. 
"  A.  O.  Aldis, 
"  Commissioner  on  the  part  of  the  United  States. 

^'Although  the  Commissioner  on  the  part  of  the  French 
Kepublic  bigns  this  final  award,  he  solemnly  declares  that  he 
does  it  in  reasserting  the  principles  set  forth  as  well  by  M. 
L.  de  (leofroy,  his  predecessor,  as  by  himself  in  the  dissenting 
opinions  that  were  filed  by  them." 

In  several  cases  a  question  arose  as  to  the 
^*^ciiim^*to***'  jurisdictional  effect  to  be  given  to  a  change  in 
the  nationality  of  interested  parties,  or  as  to 
the  disposition  of  a  claim  where,  the  original  party  being 
dead,  the  interested  parties  were  of  different  nationalitiea. 
The  commission,  holding  that  the  treaty  requirement  as  to  the 
claimant's  citizenship  applied  as  well  to  the  time  when  the 
claim  was  sought  to  be  collected  as  to  the  time  when  it  arose, 
i^uiformly  decided  that  it  had  no  jurisdiction  to  award  any- 
thing against  the  United  States  in  favor  of  a  person  who  was 
not  at  the  time  of  the  award  a  citizen  of  France,  even  though 
he  appeared  as  the  heir  or  successor  of  an  original  French 
claimpnt.  The  same  rule  was  reciprocally  enforced  in  respect 
of  claims  against  France. 

Two  of  the  cases  thus  disposed  of  by  the  commission  sub- 
sequently came  before  the  courts,  and  an  effort  was  made  to 
obtain  the  judicial  rejection  of  the  principle  on  which  they 
were  decided.    In  one  of  these  cases  ^  Jean  Prevot,  a  citizen 


1  BodemUUer  r.  United  States,  39  Fed.  Rep.  437;  January,  18S9, 
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of  Franoe,  had  a  daim  ^gainst  the  United  States  for  cotton 
taken  from  him  daring  the  civil  war,  and  the  United  States 
admitted  its  liability  to  him  to  the  amoont  of  $2,425.15.  Some 
time  after  the  war  he  died,  leaving  a  widow  and  three  chil- 
dren. His  widow  qnalifted  as  his  administratrix,  and  as  sach 
prosecated  the  claim  before  the  commission,  which  allowed  the 
snm  of  $2,020.94,  with  interest  at  5  per  cent  from  May  1, 1863. 
This  som  was,  as  the  commission  stated,  awarded  for  the  valae 
of  the  cotton,  less  one-sixth,  which  represented  the  interest  of 
a  child,  a  Mrs.  Bodemtiller,  whose  hnsband  had  been  nat- 
uralized as  a  citizen  of  the  United  States.  On  the  groand 
that  the  nationality  of  the  wife  followed  that  of  the  husband, 
the  commission  refused  to  allow  anything  on  her  interest  be- 
canse  she  was,  at  the  time  when  the  award  was  rendered,  a 
citizen  of  the  United  States.  Subsequently  Mrs.  BodemtQ- 
ler,  having  become  a  widow,  brought  suit  against  the  United 
States  under  the  act  of  March  3,  1887,  providing  for  suits 
against  the  government  in  certain  cases.^  The  jurisdiction  of 
the  court  was  denied  on  the  ground  (1)  that  the  claim  was  a 
^<war  claim;"  (2)  that  it  had  been  rejected  by  the  commission; 
(3)  that  the  action  of  the  plaintiff,  if  she  had  any,  was  against 
the  French  Government. 

The  court,  Boarman,  J.,  said  that,  although  the  claim  before 
its  allowance  by  the  commission  was  a  ^^  war  claim,"  the  pend- 
ing cause  of  action  did  not  appear  to  be  of  that  character,  and 
that  the  validity  of  the  plaintiff's  demand  depended  on  the 
power  of  the  commission  to  deduct  her  share  of  the  succession. 
This  act  of  the  commission  was,  said  Judge  Boarman,  an  exer- 
cise of  power  ^'  of  the  highest  judicial  kind."    Assuming  that 
Congress  could  constitutionally  vest  such  power  in  the  com- 
mission, it  did  not  appear  that  Mrs.  Bodemiiller  had  ever  sub- 
mitted to  the  commission  the  cause  of  action  which  she  set  up 
in  the  peoding  suit.    In  her  capacity  as  one  of  the  heirs  to  her 
father's  succession,  she  was  not,  said  Judge  Boarman,  so  rep- 
r^esented  by  the  administratrix  *'as  to  make  the  commission's 
award,  and  the  unwarranted  deduction  made  by  it  on  the  sum 
allowed  to  the  succession,  res  ndjudieata  as  to  her."    Judge 
Boarman  accordingly  overruled  the  exception  to  the  jurisdic- 
tion.   He  dismissed  the  suit,  however,  on  the  ground  that  the 
debt  due  by  the  United  States  was  due  to  the  succession,  and 
that,  in  the  absence  of  any  pleading  or  proof  showing  the 

'  24  stats,  at  L.  505. 
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right  of  the  plaintiff,  as  an  heir  to  the  succession,  to  bring  a 
suit  for  herself  under  the  succession  laws  of  Louisiana,  the 
right  to  bring  the  action  remained  in  the  administratrix  of  the 
succession. 

A  suit  was  then  instituted  against  the  United  States  by  the 
administratrix,  but  it  failed  on  a  plea  of  the  statute  of 
limitations.^ 

The  second  case  to  which  we  have  adverted  was  finally 
adjudicated  by  the  Supreme  Court  of  the  United  States.'  In 
this  case  the  original  claimant  was  L.  F.  Foucher,  Marquis 
de  Girc^,  a  citizen  of  France,  who  once  owned  a  plantation  in 
Louisiana.  In  1862  this  plantation  was  occupied  by  Federal 
troops,  who  encamped  upon  it,  used  it  as  a  pasture,  and  built 
on  it  a  hospital.  In  1865  a  military  commission,  sitting  at  New 
Orleans,  recommended  that  Foucher  be  paid  by  the  United 
States  the  sum  of  $36,433.33;  but  the  claim  was  not  settled, 
owing  to  the  act  of  Congress  of  February  21, 1867,  by  which 
the  government  was  forbidden  to  pay  any  claim  for  the  occu- 
pation of  or  injury  to  real  estate  by  the  authorities  of  the 
United  States  during  the  civil  war.^  In  1869  Foucher  died, 
leaving  his  widow  as  universal  legatee;  and  in  1877  the  widow 
died,  leaving  as  joint  universal  legatees  her  nephews  and 
nieces.  Both  estates  were  settled  up,  the  executors  were  dis- 
charged, and  the  successions  were  considered  as  finally  closed. 
No  money  had  ever  been  received  on  the  war  claim,  and  no 
mention  was  made  of  it  in  the  distribution  of  the  estates. 
But  when  the  commission  was  installed  under  the  treaty  of 
1880  the  claim  was  revived.  By  the  rules  of  the  commission 
each  claimant  was  required  to  file  a  memorial,  and,  if  the  orig- 
inal claimant  was  dead,  his  executor  or  administrator,  or  the 
legal  representative  of  his  estate,  was  required  to  appear,  unless 
it  were  shown  that  there  were  no  creditors,  and  that  the  estate 
was  settled.  The  successions  of  Mr.  and  Mrs.  Foucher  were 
opened,  and  Mr.  Arthur  Denis  was  appointed  dative  testamen- 
tary executor  in  both,  in  place  of  those  named  in  the  wills.  In 
due  time  Mr.  Denis  filed  with  the  commission  a  memorial  enti- 
tled ^  ^Arthur  Denis,  dative  testamentary  executor  of  Foucher, 
vs.  The  United  States,"  in  which  he  presented  the  claim  in  the 
right  of  L.  F.  Foucher,  deceased,  and  joined  with  him  as 

^  Mr.  Alex.  Porter  Morse,  of  coansel,  to  Mr.  Moore,  Febmary  9,  1897. 
sBarthe  v.  Denis,  133  U.  S.  614, 10  Sup.  Ct.  Kep.  335;  March  3, 1890. 
n4  Stats,  at  L.  397. 
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claimant  all  parties  interested  in  the  snccessions  of  Mr.  and 
Mrs.  Foacher.  All  these  parties  were  citizens  of  the  United 
States,  except  Panl  Louis  Burthe  and  Dominiqae  Francois 
Bnrthe,  who  were  citizens  of  France;  and  from  these  Denis 
filed  a  power  of  attorney.  Later  they  filed  a  separate  petition 
or  memorial  in  person. 

In  Jane  1883  the  commission  rendered  the  following  award: 

"Abthtjb  Denis     ) 

vs.  [  No.  603. 

The  United  States.  ) 

'^  We  allow  this  claim  at  the  sum  of  nine  thousand  and  two 
hundred  dollars,  with  interest  at  five  per  cent  from  April  IsL 

i8e5.» 

After  dedacting  costs  and  expenses,  Mr.  Denis  had  $5,280 
left  for  distribution,  and  this  sum  he,  as  dative  executor,  pro- 
posed to  distribute  among  all  the  legatees.  The  two  French 
legatees,  however,  claimed  the  whole  of  it.  The  supreme  court 
of  Louisiana,  McEnery,  J.,  delivering  the  opinion,  held  that 
although  awards  for  damages  inflicted  by  the  civil  and  militaiy 
anthorities  of  the  United  States  could  be  made  by  the  commis- 
sion only  in  favor  of  French  citizens,  yet  that,  as  the  award  in 
question  had  been  made  '4n  favor  of  the  representative  of  a 
deceased  French  citizen,  to  his  dative  testamentary  executor, 
and  paid  to  him  as  such,''  and  had  been  ^<  placed  in  his  x>osses- 
sion  as  an  asset  of  said  succession,  to  be  disposed  of  in  the 
course  of  its  administration,"  the  money  should  be  distributed 
among  all  the  legatees  without  regard  to  their  nationality.^ 

Fenner,  J.,  dissented  on  the  ground  (1)  that  under  the  treaty 
as  interpreted  by  the  commission,  neither  country  could  recover 
from  the  other  any  award  except  where  the  actual  claimants, 
by  whatever  title,  whether  by  descent,  devise,  or  conveyance, 
were,  at  the  date  of  the  award,  citizens  of  the  country  recov- 
ering; (2)  that  it  was  shown  by  evidence  properly  admitted 
that  the  claim,  to  the  extent  of  the  interest  of  the  American 
colegatees,  was  substantially  abandoned  by  their  own  counsel, 
and  that  the  amount  awarded  was  only  that  portion  of  the 
claim  which  properly  belonged  to  the  French  legatees;  (3) 
that  the  executor  prosecuted  the  claim  and  received  the  fund, 
not  as  executor  merely,  but  as  attorney  in  fact,  of  all  the  lega- 
tees, and  was  bound  to  pay  the  money  to  the  persons  for  whose 
benefit  the  award  was  made. 

^  Succession  of  De  Circ^,  41  La.  An.  506. 
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The  judgment  of  the  supreme  court  of  Louisiana  was  reversed 
by  the  Supreme  Court  of  the  United  States.  Field,  J.,  deliv- 
ering the  opinion  of  the  latter  tribunal,  said  that  <4ndepend- 
ently  of  the  express  provisions  of  the  treaty,  it  could  not 
reasonably  be  urged  that  the  award  should  inure  to  the  benefit 
of  citizens  of  the  United  States;''  that  it  would  be  a  ^^remark- 
able thing''  in  diplomacy  for  the  United  States  "to  make 
a  treaty  with  another  country  to  indemniiy  its  own  citizens 
for  injuries  received  from  its  own  oflBcers;"  that  the  "  express 
language"  of  the  treaty  limited  the  jarisdiction  of  the  com- 
mission "  to  claims  by  citizens  of  one  country  against  the  gov- 
ernment of  the  other;"  and  that  "that  body  possessed  no 
authority  to  consider  any  claims  against  the  government  of 
either  the  United  States  or  of  France,  except  as  held,  both  at 
the  time  of  their  presentation  and  of  judgment  thereon,  by 
citizens  of  the  other  country."  ^ 

In  the  case  of  Mrs.  Bodemiiller,  as  well  as  in  that  of  the 
successors  of  Foucher,  the  well-known  case  of  Gomegys  t?. 
Yasse^  was  cited  as  authority  for  the  proposition  that  the 
commission  should  have  looked  only  to  the  original  claimant, 
and  should  have  disregarded  the  nationality  of  his  legal  suc- 
cessors. But,  whatever  may  be  the  inferences  that  may  be 
drawn  from  the  language  of  the  court  in  that  case,  the  question 
of  the  effect  of  a  change  of  nationality  in  the  ownership  of  a 
claim  was  not  involved  in  it.  Vasse,  prior  to  1802,  insured  at 
Philadelphia  certain  vessels,  the  property  of  citizens  of  the 
United  States,  which  were  captured  and  carried  into  Spanish 
ports,  and  were  afterward  abandoned  to  Yasse,  who  paid  the 
insurance  on  them.  In  1802,  his  creditors  caused  him  to  be 
adjudged  a  bankrupt.  His  assignees  were  Jacob  Shoemaker, 
Cornelius  Comegys,  and  Andrew  Pettit.  In  1824,  Shoemaker 
having  died,  Comegys  and  Pettit,  his  surviving  assignees, 
received  from  the  Treasury  the  sum  of  $8,846.14,  which  was 
awarded  to  them  by  the  commissioners  under  the  Florida  Treaty 
on  account  of  the  captures  and  losses  above  referred  to.    Sab- 


^  Briefs  of  counsel  for  the  French  Government  and  of  private  counsel 
for  the  claimants  before  the  commission  were  offered  in  evidence  to  show 
that  the  claims  of  the  American  legatees  wore  practically  abandoned,  and 
that  the  award  was,  in  fact,  confined  to  the  interest  of  the  French  lega- 
tees. The  court  expressed  the  opinion  that  the  evidence  would  have  been 
admissible  for  that  purpose,  if  it  had  been  necessary  to  consider  it. 

n  Peters,  193;  1828. 
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seqaently  Vasse  brought  an  action  of  assampsit  for  the  recovery 
of  the  money  against  Gomegys  and  Fettit  in  the  circuit  conrt  of 
the  United  States  for  Pennsylvania ;  and  it  appeared  that  when 
he  made  the  return  of  his  effects  to  the  commissioners  in  bank- 
mptcy^  the  claim  against  Spain  for  spoliations  was  not  in  the 
schedule.  At  the  trial  a  verdict  for  the  sum  claimed  was  ren- 
dered subject  to  the  opinion  of  the  court,  and  the  court  gave 
judgment  on  the  facts  in  favor  of  Yasse.  The  defendants  then 
obtained  a  writ  of  error.  The  opinion  of  the  Supreme  Court 
was  delivered  by  Mr.  Justice  Story.  He  said  that  the  decision 
of  the  commissioners  upon  the  validity  and  amount  of  the 
claim  was  conclusive  and  final,  but  that  they  did  not  possess 
^Hhe  authority  to  adjust  all  conflicting  rights  of  different  citi- 
zens to  the  ftind  so  awarded."  The  commissioners  were  to 
look  to  the  original  claim  against  Spaiu,  and  for  that  purpose 
it  was  <<  wholly  immaterial"  upon  whom  the  claim  might,  in 
the  intermediate  time,  have  devolved,  or  who  was  the  original 
legal  as  contradistinguished  from  the  equitable  owner,  <^  pro- 
vided he  was  an  American  citizen."  The  award  of  the  com- 
missioners therefore  presented  no  bar  to  the  action,  if  the 
plaintiff  was  entitled  to  the  money  awarded  by  them.  The 
next  question  considered  was  whether  the  claim  against 
Spain  for  indemnity  passed  to  Yasse  by  the  abandonment. 
The  court  held  that  it  did.  Finally,  did  the  claim  pass  to 
the  assignees  under  the  bankrupt  act,  which  covered  ^'all  the 
estate,  real  and  personal,  of  every  nature  and  description,  in 
law  and  equity,"  of  the  bankrupt!  The  court  held  that  it  did. 
The  judgment  of  the  circuit  court  was  accordingly  reversed, 
and  a  judgment  was  ordered  to  be  entered  in  favor  of  Comegys 
and  Pettit.  The  claim  was  from  first  to  last  in  American 
hands.^ 

'  The  view  taken  by  the  Supreme  Court  in  Comegys  v,  Vasse  of  the  legal 
nature  of  a  claim  against  a  foreign  gOTemment  for  an  unjast  condemna- 
tion is  broader  than  that  expressed  by  Sir  Thomas  Plomer,  master  of  the 
loUS)  in  Campbell  v.  Mnilett,  2  Swanston,  555  (1818-19).  In  this  case  it 
was  held  that  the  snms  paid  by  the  British  Government  on  the  awards 
nader  Article  VII.  of  the  Jay  Treaty  were  not  recovered  by  the  claimants 
on  '^the  ground  of  right;''  that  "right''  comprehended  only  what  might 
be '' enforced  in  a  conrt  of  justice;"  and  that  the  treaty,  in  stipulating  for 
ID  indemnity  for  ui^just  condemnations,  merely  gave  a  "  bounty"  to  the 
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Kr.  BoutweU's 
Report. 


On  the  adjoornmeDt  of  the  commission  Mr. 
Boutwell  addressed  to  the  Secretary  of  State 
the  following  letter :  ^ 


"French  and  American  Claims  Commission, 

^^1518  E  Street^  Washington^  March  31^  1884. 

''Sir:  I  have  the  honor  to  inform  you  oflacially  that  the 
French  and  American  Claims  Commission  completed  its  busi- 
ness at  the  session  held  this  day,  and  presented  and  signed 
the  final  award  as  required  by  tbe  9th  article  of  the  convention. 

''The  several  awards  against  the  Government  of  the  United 
States  amount  to  $319,595.02;  the  interest  thereon  amounts  to 
$305,971.33.    This  makes  an  aggregate  of  $625,566.35. 

"The  awards  against  the  French  Republic,  including  inter- 
est, amount  to  the  sum  of  13,659.14  francs. 

"The  docket  of  the  Commission  shows  that  726  claims  were 
presented  against  the  United  States,  and  that  the  aggregate  of 
said  claims  was  $  17,581,000.  The  interest  at  6  i>er  cent,  would 
have  amounted  to  an  equal  sum.  This  would  have  made 
$35,000,000  in  all;  the  awards,  therefore,  are  less  than  2  per 
cent,  of  the  sum  claimed. 

"This  result  shows  that  many  of  the  claims  were  unfounded 
and  others  greatly  exaggerated.  The  chief  expense  incident 
to  the  defense  of  the  claims  has  arisen  from  these  facts.  It  is 
estimated  that  the  printed  record  of  the  testimony,  motions, 
and  pleadings,  will  amount  in  the  aggregate  to  about  100,000 
pages. 

"  I  am  able  to  say,  as  the  result  of  my  acquaintance  with  the 
T)usiness  of  the  Commission,  that  the  claimants  against  the 
Government  of  the  United  States  have  had  due  allowance 
made  for  the  losses  sustained  by  them  as  £Eir  as  their  claims 
were  supi)orted  by  proofs. 

"In  two  or  three  instances  claims  against  the  French  Gov- 
erment  have  been  disallowed  when,  as  it  seemed  to  me,  tbe 
proofs  justified  an  award. 

"  Upon  the  whole,  however,  I  am  prepared  to  say  that  I  ac- 
cept the  work  of  the  Commission  as  a  just  and  equitable  i>er- 
formance  of  the  duty  imposed  upon  them  by  the  convention. 

"The  questions  raised,  and  the  discussions  and  decisions  of 
the  Commission,  have  required  an  interpretation  in  some  par- 
ticulars not  only  of  the  treaty  between  France  and  the  United 
States  of  the  15th  of  January,  1880,  but  also  of  the  treaty  be- 
tween France  and  the  United  States  of  1803,  the  treaty 
between  Italy  and  France,  by  which  Nice  and  Savoy  were 
ceded  to  France,  and  the  treaty  between  Germany  and  France, 
by  which  the  provinces  of  Alsace  and  Lorraine  were  ceded  to 
Germany. 

"Important  questions  of  citizenship  have  been  raised,  dis- 
cussed, and  adjudicated. 


^H.  £z.  Doc.  235,  48  Cong.  2  seM.  616. 
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'^As  the  time  approached  for  the  completion  of  tbe  basiness 
or  the  Commission  the  duties  of  the  counsel  were  increased, 
and  I  have  had  no  opportunity  to  prepare  such  a  report  of  the 
proceedings  of  the  Commission  as  their  importance  required. 
If^  in  your  opinion,  such  a  report  is  necessary,  I  shall  be  ready 
at  any  time  to  undertake  its  preparation. 

^^  As  my  official  relations  with  you,  and  with  the  Department 
of  State,  are  now  at  an  end,  I  take  great  satisfaction  in  ex- 
pressing to  you  my  thanks  for  the  confidence  and  constant 
support  that  I  have  received  at  your  hands. 

"Very  respectfully,  your  obedient  servant, 

*' George  S.  Boutwell, 
^'^ Agent  <md  Counsel  for  the  United  States.^ 

Mr.  Frelinghuysen,  in  acknowledging  the  receipt  of  this 
letter,  expressed  appreciation  of  the  manner  in  which  the 
interests  of  the  United  States  had  been  cared  for  by  tbe  agent 
and  counsel  of  the  United  States  and  his  assistants.  He  also 
stated  that  he  had  asked  Congress  to  provide  for  the  prepara- 
tion and  printing  of  a  final  report  of  the  proceedings  of  the 
commission.  This  report  Mr.  Boutwell  made  on  the  10th  of 
May  1884,  and  it  was  duly  printed.  In  the  course  of  this 
report,  Mr.  Boutwell  said: 

^*  The  claims  against  the  Government  of  the  United  States 
arose  out  of  transactions  that  occurred  between  the  years  1861 
and  1866.  The  suflFerers,  for  much  the  larger  part,  were  resi- 
dents of  the  States  engaged  in  the  rebellion,  and  the  injuries 
for  which  they  demanded  compensation  had  been  infiicted  by 
tbe  armies  of  the  United  States,  sometimes  by  the  orders  of 
the  officers  in  command,  and  in  other  cases  without  specific 
authority.  The  claimants  had  knowledge  of  the  events  con- 
nected with  the  losses  for  which  they  demanded  compensation, 
and  they  had,  also,  the  means  of  gathering  and  using  what- 
ever testimony  was  in  existence  in  support  of  their  demands. 
Some  of  these  claims  were  fraudulent  in  whole,  and  others 
were  greatly  exaggerated.  The  preparations  for  the  defense 
by  the  United  States  could  only  be  made  after  the  testimony 
on  the  part  of  the  claimants  had  been  introduced.  In  many 
instances  claims  were  defeated,  or  the  amounts  as  set  forth  in 
the  memorials  were  greatly  reduced,  by  documentary  evidence 
obtained  from  the  various  Departments  of  the  Governments, 
and  especially  from  the  papers  and  documents  known  as  the 
'Bebel  Archives.'  In  a  majority  of  cases,  however,  the  defense 
consisted  in  large  part  of  oral  testimony,  given  sometimes  by 
neighbors,  sometimes  by  negroes  who  were  slaves  upon  the 
plantations  where  the  events  occurred,  and  sometimes  by  offi- 
cers of  the  army  wlio  had  knowledge  of  the  transactions  to 
which  the  claims  related.  The  time  that  had  elapsed  and  the 
defects  of  memory  were  serious  difficulties  which  in  some  cases 
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could  not  be  overcome.  When  the  names  of  officers  were  ob- 
tained wbo  were  supposed  to  have  knowledge  of  the  transac- 
tionSy  investigation  and  inquiry  often  resulted  in  information 
that  the  officers  had  died  or  that  their  residences  were  un- 
known. The  examinations  and  inquiries  incident  to  the  de- 
fense of  these  causes  led  to  delay  and  to  the  expenditure  of 
considerable  sums  of  money.  But,  as  the  combined  principal 
and  interest  of  tbe  claims  against  the  United  States  amounted 
to  about  $35,000,000  it  seemed  to  me  wise  to  continue  the 
investigation  in  every  important  case  as  long  as  there  was 
reason  to  believe  that  trustworthy  information  could  be  ob- 
tained which  would  justify  the  Commission  either  in  making 
an  award  or  in  disallowing  the  claim. 

'^  In  all  the  cases  against  the  United  States  the  defense  was 
managed  by  the  counsel  for  the  United  States,  and  the  briefs 
and  arguments  were  prepared  and  made  in  each  case  either  by 
the  counsel  or  by  some  one  of  his  assistants. 

^<  In  the  causes  against  France,  special  counsel,  who  repre- 
sented the  respective  claimants,  had  charge  of  the  several 
cases,  attended  to  the  taking  of  the  testimony,  prepared  their 
briefs,  and,  in  the  main,  suggested  the  mode  of  conducting  the 
cause  before  the  Oommission.  In  each  case,  however,  the  coun- 
sel for  the  United  States  made  an  oral  argument  in  behalf  of 
the  claim  whenever  notice  was  given  by  the  counsel  for  the 
French  Government  that  the  case  would  be  argued  orally  by 
him,  or  whenever  a  request  for  an  oral  argument  was  made  by 
the  counsel  for  the  claimant.^ 

^'As  the  memorials  were  filed  an  examination  was  made  from 
time  to  time  of  each  memorial  by  the  counsel  for  the  United 
States,  or  by  his  assistant,  for  the  purpose  of  ascertaining 
whether  the  memorialist  had  in  all  respects  complied  with  the 


1  In  the  ease  of  William  H.  Frear  v.  France,  No.  9,  American  docket,  the 
agent  and  oonnsel  of  the  United  States,  at  the  instance  of  special  connsel, 
moved  that  the  commission  hear  the  latter  as  well  as  himself.  The  motion 
-was  denied.  Special  counsel  then  appealed  to  the  Department  of  State, 
protesting  against  the  denial,  and  asking  to  be  appointed  specially  to 
represent  the  United  States  in  the  case.  The  Department  of  State  refnsed 
the  request,  saying:  ''The  claims  presented  to  the  French  commission  are 
not  private  claims  bat  governmental  claims  growing  out  of  injuries  to  pri- 
vate citizens  or  their  property  indicted  by  the  government  against  which 
they  are  presented.  •  •  *  For  the  claims  within  its  jurisdiction  the 
commisBion  stands  in  the  place  of  the  diplomatic  departments  of  the  two 
countries,  and  the  respective  agents  and  counsel  represent  not  the  claim- 
ants, but  their  respective  governments ;  and  it  is  of  the  utmost  importance 
to  frank,  fair,  and  upright  dealing  between  the  two  nations  that  the 
agents  and  counsel  should  not  in  any  manner  be  interested  in  the  cases 
which  they  present  or  defend.  The  commission  is  not  a  judicial  tribunal 
adjudging  private  rights,  but  an  international  tribunal  adjudging  national 
rights."  (Mr.  Frelinghnysen,  8ec.  of  State,  to  Messrs.  Mullan  and  King, 
February  11, 1884,  MS.; 
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terms  of  tlie  treaty,  or  whether  the  facts  as  set  forth  in  the 
memorial  justified  the  interyention  of  a  demurrer  on  behalf  of 
the  United  States." 

By  the  act  of  June  16, 1880,*  Congress  appro- 
of  titeCom-  pj.jj^^^  ^^^  g^m  Qf  $100,000  toward  defraying 


the  expenses  of  the  commission.  On  the  24th 
of  February  1881  Mr.  Boutwell  made  the  following  statement 
touching  the  charges  incurred  up  to  that  time: 

<^  French  and  Amebican  Claims  Commission, 

^^1518  H  Street^  Washington^  February  24, 1881. 
^'SiB:  I  have  the  honor  herewith  to  submit  a  statement  of 
the  expenditures  arising  in  the  execution  of  the  treaty  between 
the  United  States  and  France,  bearing  date  January  15, 1880, 
and  chargeable  to  the  appropriation  made  by  the  act  of  June 
16,1880,  as  follows: 

1.  Bent  of  office  for  the  Commission $2, 400. 00 

2.  Salary  of  the  Commissioners 12, 000. 00 

3.  Salary  of  the  counsel  and  agent  for  the  United 

States 6, 000. 00 

4.  Salary  of  the  assistant  counsel  for  the  United 

States 3, 500. 00 

5.  Salary  of  the  secretary  of  the  United  States. . .      3, 000. 00 

6.  Salary  of  the  stenographer  to  the  counsel  for 

the  United  States 1, 800. 00 

7.  Salary  of  the  clerk  to  the  secretary  for  the 

United  States 1, 500. 00 

8.  General  disbursements  for  the  quarter  ending 

December  31, 1880  (including  pay  of  two  mes- 
sengers, furniture  for  offices,  printing,  sta- 
tionery, &c.) 1, 695. 02 

Total $30,795.02 

"There  are  now  in  the  employment  of  the  Commission,  on  the 
part  of  the  United  States,  a  special  agent  and  an  attorney,  the 
latter  receiving  $100  a  week  and  the  former  $6  per  day  and 
their  necessary  traveling  expenses. 

"  The  attorney  is  engaged  in  taking  testimony  in  Louisiana, 
and  the  special  agent  is  occupied  in  investigating  the  charac- 
ter of  the  claimants  and  the  nature  of  the  claims. 

"  By  order  of  the  Commission,  proposals  were  sent  to  the 
principal  printing  establishments  in  this  city  for  terras,  &c.,  and 
the  contract  for  printing  was  awarded  to  the  Messrs.  Gibson 
Brothers,  at  the  rate  of  90  cents  per  printed  page  for  fifty 
copies  of  memorials,  pleadings,  testimony,  &c. 

"Memorials  have  been  filed  in  one  hundred  and  sixty  cases, 
covering  claims  aggregating  about  three  million  dollars. 

i21Stats.  atL.,  296. 
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*^  Tt  is  impossible  to  estimate  the  expenses  of  the  commission, 
as  the  cost  of  printing,  the  expense  of  attorneys  who  may  be 
employed  to  take  depositions  in  different  parts  of  the  United 
States,  and  very  likely  in  other  countries,  cannot  now  be 
foreseen. 

'*  By  the  tenth  article  of  the  treaty  the  Government  of  Prance 
will  be  called  upon  to  reimburse  the  Government  of  the  United 
States  to  the  extent  of  one-half  the  expenses  of  the  Commis- 
sion that  are  common  to  both  Governments,  such  as  rent,  office 
expenses,  &c.,  and  by  the  same  article  the  whole  expenses  of 
the  CoDimission,  including  contingent  expenses,  will  be  de- 
frayed by  a  ratable  deduction  on  the  amount  of  the  sums 
awarded  by  the  Commissioners,  to  the  extent  of  5  per  cent  on 
the  sums  so  awarded.  Should  there  be  any  excess  in  expenses 
over  the  5  per  cent  it  will  be  defrayed  jointly  by  the  two 
Governments. 

<^  In  the  estimate  of  expenses  herewith  submitted  the  item 
of  $12,000,  salary  of  the  Commissioners,  is  only  half  the  total 
amount  paid,  and  it  is  to  be  borne  exclusively  by  the  Govern- 
ment of  the  United  States. 

"  It  is  the  opinion  of  those  who  have  the  best  means  of  in- 
formation that  not  less  than  six  hundred  claims  will  be  filed, 
and  in  most  of  these  testimony  will  be  taken.  This  testimony 
will  all  be  printed,  together  with  the  memorials,  pleadings, 
and  briefs,  as  prepared  by  the  counsel  for  the  respective  Gov- 
ernments. 

"  Very  respectfully, 

'<  George  S.  Botttwell, 

^^  Counsel  for  the  United  States.^ 

As  is  suggested  in  the  foregoing  letter,  the  expenses  of  the 
commission  were  greatly  increased  by  printing  and  by  the 
employment  of  attorneys  to  take  testimony.  The  printing 
was  done  under  an  order  of  January  22, 1881,  by  which  the 
commission  directed  that  "the  several  memorials  presented  to 
the  commission,  and  the  objections,  pleas,  demurrers,  answers, 
and  amendments  in  the  several  cases  be  printed  for  the  use  of 
the  commission,  and  at  the  expense  of  the  commission."  The 
expenditure  for  this  purpose  was  authorized  by  the  Secretary 
of  State  under  the  second  clause  of  section  3  of  the  act  of 
June  16,  1880.  Compensation  was  also  allowed  to  district 
attorneys  of  the  United  States,  on  the  written  approval  of  the 
Secretary  of  State,  for  services  in  taking  testimony  in  defense 
of  the  United  States  against  claims  before  the  commission. 
The  compensation  thus  allowed  was  at  the  rate  of  $20  a  day 
and  traveling  expenses  for  the  time  actually  employed.  The 
attorney  to  whom  Mr.  Boutwell  referred  in  his  letter  as  receiv- 
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jng  $100  a  week  and  expenses  was  Mr.  W.  O.  D^n^gre,  a 
member  of  the  bar  of  New  Orleans.  His  allowance  was  atler- 
ward  increased  to  $150  a  week  and  expenses.  Most  of  the 
claims  before  the  commission  arose  in  Louisiana,  a  circum- 
stance which  necessitated  the  examination  of  many  witnesses 
and  the  prosecution  of  numerous  investigations  in  that  State.^ 
After  June  16, 1880,  Congress  appropriated  for  the  expenses 
of  the  commission  the  sums  of  $50,000,""  $75,000,^  $75,000/ 
$25,000.'' 

By  an  act  of  March  3,  1885,»  the  sum  of  $594,288.04  was 
appropriated  for  the  payment  of  awards  against  the  United 
States;  and  by  an  act  of  August  4, 1886,'  the  further  sum  of 
$15,639.16  was  appropriated  ^^for  payment  of  the  amount  neces- 
sary to  strike  a  balance  with  France,  after  the  payment,  nnder 
the  final  award  made  by  the  late  French  and  American  Claims 
Commission  against  the  United  States,  of  the  claims  of  French 
citizens  against  this  government,''  under  the  convention  of 
January  15, 1880.« 

In  the  history  of  the  present  commission 
^'fl  .  certain  circumstances  have  been  mentioned 

of  BlUI]L6Hk 

in  explanation  of  the  extensions  of  time  which 
the  two  governments  concurred  in  granting.  It  is  proi>er, 
however,  to  state  that  the  delays  in  the  performance  of  the 
business  of  the  commission  became,  in  the  spring  of  1883,  after 
the  conclusion  of  the  second  extensory  convention,  the  subject 

iH.  Ex.  Doc.  235,  48  Cong.  2  seas.  277-281. 

•March  3, 1881, 21  Stats,  at  L.  455. 

'  AngOBt  7, 1882, 22  Stats,  at  L.  302. 

^Febniaiy  26, 1883, 22  Stats,  at  L.  430. 

»22  Stats,  at  L.  583. 

«23  Stats,  at  L.  478. 

724  Stats,  at  L.  256. 

*The  joint  expenses  of  the  commission  were  $96,962.76.  By  Article  X. 
of  the  conyention  the  Joint  expenses  were  to  be  defrayed,  so  far  as  possi- 
ble, by  a  5  per  cent  dednction  from  the  awards.  This  deduction  yielded 
$31,409.4&— ^1,278.21  on  the  awards  to  French  citizens  and  $131.18  on  the 
awards  to  citizens  of  the  United  States.  There  was  thus  left  the  snm  of 
$65,543.27  to  be  eqnaUy  borne  by  the  two  governments  on  account  of  the 
joint  expenses.  France  however,  from  time  to  time  during  the  sessions 
of  the  commission,  made  advances  on  account  of  the  expenses  in  question, 
without  regard  to  the  deductions  subsequently  to  be  made  from  the  awards. 
It  thus  came  about  that  there  was  a  balauce  due  her  on  that  account  at 
the  close  of  the  commission  of  $15,639.16.  (Mr.  Bayard,  Sec.  of  State,  to 
Mr.  MoLane,  July  21, 1888,  MS.  Inst,  to  France.) 
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of  a  discussion  between  the  commission  and  the  counsel  for 
the  French  repablic.  The  discussion  began  with  a  public 
statement  by  counsel  dated  March  19,  but  presented  on  the 
20th,  in  the  nature  of  an  attack  on  the  commission,  its  proce- 
dure, ^nd  its  jurisprudence.  On  the  same  day  counsel  for  the 
United  States  presented  a  statement  for  the  purx)ose  of  show- 
ing that  the  business  of  the  commission  had  not  been  unduly 
retarded.  On  April  16  the  commissioners  themselves  issued  a 
statement,  in  which  they  fully  reviewed  all  the  charges  of 
counsel  for  France.  This  statement  closed  the  incident.  It 
contains  much  that  is  valuable  as  an  exposition,  both  of  the 
procedure  of  the  commission  and  of  the  principles  which  it 
applied  in  its  decisions.  The  statement  of  counsel  for  France 
and  the  reply  of  the  commissioners  are  as  follows: 

''Statement  of  the  Counsel  for  the  French  Repubuc. 
"in  the  matter  of  the  despatch  of  business. 

"The  following  extract  is  taken  from  the  proofs  verbal  of  the  com- 
miseion : 

"  'The  president  of  the  Commission  then  made  the  following  statement: 

*'  *  Since  the  23d  of  January  last  only  fourteen  cases  have  been  submitted 
to  the  Commission  for  its  judgment.  At  this  time  there  are  no  briefs 
awaiting  our  consideration.  In  view  of  this  fact,  my  colleague  as  well  as 
myself  wish  to  urge  it  upon  counsel  to  present  more  briefs,  and  that  as 
soon  as  possible;  and  that  this  may  be  properly  enforced,  the  secretaries 
are  requested  to  enter  this  statement  upon  the  record.'  (Biinutes  of  the 
Commission,  March  15, 1883.) 

"As  this  announcement  indicates  that  the  Commissioners  are  perplexed 
and  disappointed  at  the  want  of  desi>atch  and  progress  in  the  business 
before  the  Commission,  counsel  for  the  French  Republic  proposes,  by  way 
of  answer  and  information,  to  suggest  some  of  the  causes  which  in  his 
opinion  have  largely  contributed,  if  they  have  not  produced,  the  results 
of  which  the  Commissioners  now  complain. 

"Among  these  causes,  and  in  their  order,  may  be  enumerated  numerous 
delays  in  the  determination  of  questions  of  jurisdiction  and  principle, 
which  affected  classes  of  cases. 

"First.  The  delay  and  interruption  incident  to  the  discussion  and  the 
disposition  of: 

"(A)  The  so-called  territorial  jurisdiction  question. 

"(B)  The  ownership  of  slaves  question. 

"(C)  The  arrest  and  imprisonment  question. 

"  Secondly.  The  multi])lication  and  substitution  of  general  and  some- 
times incousistent  and  incoherent  orders  materially  affecting  and  in  some 
instances  overruling  the  rules  of  practice  published  to  the  world  at  its 
organization  as  the  law  of  the  Commission. 

"Thirdly.  A  want  of  consistency  and  uniformity  in  the  decisions  and 
rulings  of  the  Commission. 
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''  The  inevitable  teDdency  of  all  this  has  been  to  inspire  claimants  and 
their  attorneys  with  doabt  and  want  of  confidence,  which  has  resolted  in 
the  withlMdding  of  cases. 

"I. 

'' TIERRITORIAL  JDRISDICTIOIT. 

''(A)  The  docket  of  the  Commission  and  the  record  show  that  this  issne 
was  made  on  the  10th  of  January  1882  by  the  counsel  for  the  United  States 
in  the  case  of  Joseph  Chonrrean  v.  The  United  States,  No.  43,  and  the  same 
was  sustained  and  the  claim  disallowed  by  two  Commissioners  on  the  28th 
of  February  1882,  as  not  within  the  territorial  jurisdiction  of  the  United 
States. 

**  Subsequently,  on  the  Ist  of  April  1882,  two  Commissioners  decided  to 
refer  the  question  to  the  resx>ective  governments  for  determination.  On 
the  13th  day  of  May  1882  a  communication  was  received  from  the  two 
governments  overruling  the  position  of  the  counsel  for  the  United  States 
and  repudiating  the  principle  and  grounds  upon  which  two  Commissioners 
had  dismissed  the  claim  of  Chourreau. 

"  On  the  same  day  the  decision  reached  by  Chourreau  was  set  aside,  in 
conformity  with  the  declaration  of  the  governments. 

"  From  the  10th  of  January  1882  to  the  13th  day  of  May  1882,  a  period 
of  four  months  was  lost.  Pending  the  discussion  of  this  issne  claimants 
whose  cases  would  be  ruled  by  the  decision  hesitated  to  proceed  and 
declined  to  submit  their  cases.  (Statement  of  counsel  for  the  French  Re- 
publie,  filed  AprU  13, 1882.) 

"THE  OWNERSHIP  OF  SLAVES  QUESTION. 

'*  (B)  This  issue,  which  affected  a  large  minority  of  claims,  was  also 
raised  by  the  counsel  for  the  United  States  on  demurrer  in  the  case  of 
De  Lauroal,  No.  97,  and  Bleze  Mote,  No.  282,  on  the  14th  and  16th  days  of 
February  1882.  On  the  12th  day  of  May  1882  counsel  for  the  French  Re- 
public moved  the  dismissal  of  the  demurrers  interposed  by  the  United 
States  in  these  cases  as  *  frivolous.' 

"  On  the  23d  day  of  May  1882  the  Commissioners  took  the  subject  under 
advisement;  but  up  to  this  date  the  determination  of  this  jurisdictional 
question,  which  it  is  the  usage  of  courts  and  commissions  on  such  losses 
to  dispose  of  in  liminej  remained  in  abeyance  or  in  the  bosom  of  the  Com- 
miseioners  until  the  3rd  day  of  January  1883.  On  that  day,  and  in  making 
an  award  in  favor  of  the  claimant  Pierre  Nougne  (No.  323)  v.  The  United 
States,  the  president  announced  that  in  deciding  that  case  '  he,  the  presi- 
dent, and  the  Commissioner  on  th^  part  of  France  overruled  the  objections 
raised  by  the  counsel  for  the  United  States  to  the  claim  grounded  upon 
the  alleged  ownership  of  slaves  by  the  claimant.'  (Minutes  January  3, 
1883.) 

'*  During  all  this  time— that  is  from  the  14th  day  of  February  1882  to 
the  3rd  day  of  January  1883,  a  period  of  nearly  twelve  months— a  majority 
of  the  claimants  were  left  in  absolute  ignorance  and  doubt  whether  the 
Conunissioners  would  take  jurisdiction  of  their  cases.  Meanwhile  counsel 
for  the  French  Republic  was  urging  a  decision.    In  that  condition  and 


Digitized  by  VjOOQIC 


1164        INTERNATIONAL  ARBITBATI0N8, 

sitnation  of  affairs  claimants  or  their  attorneys  could  not  be  expected  to 
undergo  labor  and  expense  to  take  testimony  on  the  merits  and  to  prepare 
eases  -which  might  be  excluded  from  consideration  on  a  question  of  law. 

''THIB  arrest  and  IlfPRISONMENT  QUESTION. 

"  (C)  On  the  17th  day  of  June  1882  the  case  of  Dubos  v.  The  United 
States  was  submitted,  and  on  the  5th  day  of  March  1883 — a  gap  of  nine 
months — ^two  Commissioners  awarded  claimant  the  sum  of  eight  hundred 
dollars,  a  sum  which  wil)  not  probably  compensate  him  for  the  time, 
labor,  and  expense  incurred  in  prosecuting  the  case. 

"XL 

''THE  MULTIPLICATION  OF  GENERAL  ORDERS  INCONSISTENT  WITH  THE 

RULES. 

"In  the  opinion  of  counsel  this  method  of  procedare  has  been  produc- 
tiye  only  of  delay  and  confusion,  owing  to  the  utter  impossibility  of 
understanding  or  of  carrying  out  the  several  orders. 

"  UiiltMS  there  be  a  recognized  and  inflexible  practice,  there  cannot  exist 
anything  deserving  the  name  of  law. 

<' Whenever  the  practice  of  a  tribunal  varies  the  law  is  vague  and 
uncertain,  and  where  the  law  is  vague  and  uncertain  justice  is  a  stranger. 

"  Since  the  soundness  of  these  principles  cannot  be  questioned,  it  may 
be  asserted  that  the  orders  of  May  6  1882  and  of  November  20  1882,  in 
setting  aside  some  of  the  most  vital  rules  adopted  by  this  Commission, 
have  created  confusion,  and  instead  of  tending  to  facilitate  the  despatch 
of  business  have  greatly  embarrassed  it. 

"III. 

"  A  WANT  OF  CONSISTENCY  AND  UNIFORMITY  IN  THE  JURISPRUDENCE  OF 
THE  COMMISSION. 

''In  proof  of  this  it  is  only  necessary  to  cite  two  or  three  instances  by 
way  of  illustration : 

''  In  the  case  of  Parrenin  v.  The  United  States,  No.  62,  where  the  claim- 
ant testified  that  he  had  no  intention  of  returning  to  France — and  where 
the  question  of  esprit  de  retour  was  fully  presented  and  argued — ^two 
Commissioners  on  the  29th  of  June  1882  recognized  the  claimant  as  a 
citizen  of  France,  and  made  au  award  in  his  favor. 

''In  the  case  of  Omer  r.  The  United  States,  No.  284,  where  the  claimant 
had  declared  his  intention  to  become  a  citizen  of  the  United  States,  and 
had  vot^d  at  municipal  elections,  the  three  Commissioners  on  the  12th 
January  1882  recognized  claimant  as  a  citizen  of  France,  and  made  an 
award  in  his  favor. 

"In  the  case  of  Huot  v.  The  United  States,  No.  535~apparently  a 
stronger  case — where  the  facts  affecting  the  question  of  jurisdiction  were 
practically  similar  to  those  developed  in  the  cases  of  Parrenin  and  Omer, 
two  Commissioners  on  the  20th  February  1882  refused  to  consider  claim- 
ant as  a  citizen  of  Franco,  and  dismissed  his  claim  for  want  of  jurisdiction. 

"In  the  case  of  Adele  Coulon  v.  The  United  States,  No.  182,  where  the 
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testimony  showed  that  claimant's  bnsband  had  been  brutally  wounded 
and  maimed  while  resisting  the  capture  of  his  property  upon  his  own 
premises,  two  Commissioners  on  the  28tb  of  June  disallowed  the  claim. 

"In  the  case  of  Dnbos  v.  The  United  States,  No.  26,  where  claimant 
was  arrested  and  imprisoned  by  General  Butler  for  about  ten  weeks,  two 
Commissioners  on  the  5th  of  March  1883  made  an  award  in  favor  of  the 
claimant  for  eight  hundred  dollars. 

«THB  DUTIES  OF  THIS  COBOU86IONSBS. 

"The  Commissioners  have  been  vested  by  the  convention  of  January  15 
1880  with  the  exclusive  power  *  to  investigate  and  decide  said  claims  in 
such  order  and  in  such  manner  as  they  may  think  proper.'   (See  Article  Y.) 

'*  Under  this  article  of  the  convention  it  is  for  the  Commission  to  take 
the  necessary  steps  to  provide  for  the  despatch  of  business,  neither  agents 
nor  counsel  have  compulsory  process  to  bring  the  cases  before  the  Com- 
miasion. 

"WHAT  POLICT  HAS  BEEN  PURSUED  BT  COUNSEL  FOB  THE  FRENCH 

REPUBLIC. 

"On  the  25th  of  January  1882  the  counsel  for  the  French  Republic 
moved  the  Commission  to  issue  such  order  as  it  might  deem  proper  to 
expedite  business,  and  suggested  the  following  form  of  order— that  is  to 
say: 

'"'First.  That  on  January  27,  and  at  the  hour  of  12  noon, and  on  the 
following  days,  until  the  whole  docket  has  been  gone  throngh,  the  secre- 
taries shall  proceed  to  call  the  claims  as  recorded  in  their  respective 
dockets,  in  the  order  in  which  said  claims  have  been  presented  to  the 
Commission ;  and  that  whenever  a  claim  is  reached  which  is  not  ready  for 
final  submission,  cause  for  obtaining  further  delay  must  be  shown  by  or 
on  behalf  of  claimants,  or  of  the  defendant  government,  and  the  Com- 
mission  will  decide  what  extension  of  time,  if  any,  shall  be  granted. 

'"Second.  On  and  after  the  1st  of  March  next  all  demurrers  will  be 
reeerved  for  decision  when  cases  are  submitted  on  the  merits/ 

"  And  in  support  of  his  motion,  as  aforesaid,  the  counsel  for  the  French 
Bepablic  made  some  remarks  which  he  concluded  as  follows : 

"'Let  us  fully  understand  the  meaning  of  the  motion.  It  is  intended 
to  lay  down  a  plan  for  work,  and  not  merely  to  ascertain  the  condition  of 
the  calendar.  What  I  am  endeavoring  to  find  is  some  arrangement  for  the 
disposition  of  these  cases.  The  time  has  come,  after  one  year's  prepara- 
tion, to  dispose  of  them. 

" '  I  say  to  my  friend  that  if  these  cases  are  not  decided  before  the  23d  of 
December  1882  the  laches  will  be  charged  to  one  side  or  the  other,  and  the 
side  on  which  the  charge  of  being  guilty  of  laches  will  rest  will  be  respon. 
Bible  for  the  miscarriage  of  this  Commission.  If  there  were  cases  pre- 
sented to  this  Commission,  and  which  should  not  have  been  disposed  of  by 
reason  of  the  failure  of  the  United  States  to  comply  with  the  rules,  then  I 
should  say  that  in  my  Judgment  the  Government  of  the  United  States  would 
be  responsible.  Such  are  the  reasons  why  I  ask  the  Commission  to  adopt 
this  motion.' 

"The  Commission  ordered  the  call  of  the  docket,  but  instead  of  enacting 
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each  measnrefl  aa  would  haye  resulted  in  the  speedy  dlspoaitioii  of  each 
case,  the  CommiBsion  ordered  that '  when  the  whole  docket  has  been  called 
the  Commissioners  will  make  sach  orders  as  may  be  reqaired  for  the  dea- 
patch  of  business/  (See  Minates,  January  2S,  1882,  p.  2).  After  the  ranpty 
formality  of  the  call  of  the  docket  had  been  gone  throufi^hy  that  is  to  say, 
on  the  10th  of  February  1882,  the  counsel  for  the  French  Republic  made 
the  following  motion : 

'"First.  That  this  Honorable  Commission  order  that  all  the  cases  now 
closed  on  both  sides  shall  be  submitted  to  them  for  final  determination 
within  the  next  forty  days. 

'*  'Second.  That  on  the  15th  day  of  April  next,  a  second  call  of  the 
docket  shall  be  made,  at  which  time  appropriate  measures  shall  be 
adopted  to  further  expedite  business.' 

"  Said  motion  was  not  acted  upon ;  instead  of  enforcing  the  rules,  as 
should  have  been  done,  the  Commission  successively  enacted  the  orders  of 
May  6, 1882  and  November  20, 1882. 

''In  conclusion,  it  is  respectfully  submitted  that  nothing  short  of  an 
immediate  adoption  of  the  proposition  made  by  the  counsel  for  the  French 
Republic  on  the  25th  of  January  1882  can  save  the  Commission  from  failure. 

"facts  and  statistics. 

"It  is  further  submitted  that  a  careful  investigation  of  the  work  accom- 
plished up  to  the  1st  instant  shows  the  following  facts : 

"First.  Cases  disposed  of 210 

"Second.  Amount  claimed  aa  principal $2,941,909 

"Third.  Smna  awarded,  excluding  interest $27, 870 

which  awards  represent  0.95  per  cent  of  the  sums  claimed. 
"The  result  thus  far  is  so  unsatisfactory  that  we  forbear  comment. 

"Chas.  a.  de  Chambrun, 

"  dmnHilfcT  ike  French  Bepublic. 
"Alex.  Porter  Morse, 

^^ Assistant  Counsel. 
"Washington,  March  19, 1883," 

"Statement  of  the  Coicmissionbrs  of  the  French  and  American 
Claims  Commission  as  to  the  Charges  of  the  French  Counsel 
in  regard  to  the  despatch  of  the  business  of  the  coboussion. 

"At  the  meeting  of  the  15th  of  March  the  president  of  the  Commission 
made  the  following  statement : 

" '  Since  the  22d  of  January  last  only  fourteen  oases  have  been  sub- 
mitted to  the  Commission  for  its  judgment.  At  this  time  there  are  no 
briefs  awaiting  our  consideration.  In  view  of  this  fact  my  colleagues,  as 
\vell  as  myself,  wish  to  urge  it  upon  counsel  to  present  more  briei^,  and 
that  as  soon  as  possible^  and  that  this  may  be  properly  enforced  the  sec- 
retaries are  requested  to  enter  this  statement  upon  the  record.' 

"The  counsel  and  assistant  counsel  of  the  French  Republic  on  the  20tli 
of  March  presented  a  paper  suggesting  '  some  of  the  causes  which  have 
largely  contributed,  If  they  have  not  produced,  the  results  of  which  the 
Commissioners  complain.' 
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''Under  this  pretense  the  French  counsel  and  assistant  coanoel  have 
made  an  attack  npon  the  conduct  of  the  Commission ,  alleging : 

''  I.  The  Commissioners  by  delaying  the  decisions  in — 

''(A)  The  Chorreau  case,  'so-called  territorial  jniisdiction; ' 

''(B)  The  De  Laiireal  and  Bleze  Mote  cases,  as  to  the  '  ownership  of 
slaves  question;' 

"(C)  The  Henri  Dabos  case,  '  arrest  and  imprisonment  question/  have 
prevented  claimants  from  preparing  their  cases. 

"II.  That  the  Commissioners  have  multiplied  orders  'inconsistent  and 
incoherent/  '  utterly  impossible  to  be  understood  or  carried  ont/  '  creat- 
ing confusion  and  embarrassing  instead  of  facilitating  the  despatch  of 
basiness/  and  'setting  aside  some  of  the  most  vital  rules  of  the  Commis- 
sion.'   They  refer  to  the  orders  of  May  6  and  November  20. 

"  III.  That  the  decisions  of  the  Commission  are  inconsistent,  and  to 
illustrate  this  they  cite  five  cases. 

"  This  paper  was  read  by  the  counsel  in  public  meeting,  with  the  request 
that  it  be  entered  on  the  records,  and  this  to  the  surprise  of  the  Commis- 
sioners, and  before  its  tone,  language  and  substance  were  fully  appreci- 
ated. We  declined  to  have  it  then  entered  upon  the  records,  and  took  it 
ander  consideration. 

"  That  it  is  disrespectful  and  an  unprovoked  attack  upon  the  general 
conduct  of  the  Commission  is  obvious.  It  is  improper  and  discourteous 
both  in  the  manner  of  its  introduction  and  in  its  language  and  substance. 
In  any  ordinary  court  of  justice  such  misconduct  of  counsel  would  be 
promptly  punished.  We  may  exclude  it  from  our  records,  for  it  is  obvious 
that  our  proces  verbal  is  not  to  be  the  receptacle  and  record  of  snch  accu- 
sations. But  It  has  been  published  in  French  and  English,  and  is  no  doubt 
intended  for  the  ears  of  the  French  Minister  of  Foreign  Affairs  and  the 
American  Secretary  of  State. 

"International  commissions  must  rely  for  security  for  orderly  and 
respectful  proceedings  before  them  upon  the  sense  of  professional  duty 
and  propriety  and  upon  the  courtesy  of  connsel  appointed  by  the  govern- 
ments. If,  instead  of  these,  discourteous  language  and  gronndless  com- 
plaints appear,  and  unfounded  charges  defaming  the  conduct,  the  orders, 
and  the  decisions  of  the  Commission  are  made  in  a  public  meeting  and 
sought  to  be  put  upon  our  records,  it  seems  to  be  the  duty  of  the  Commis- 
sioners to  report  such  misconduct  of  counsel  to  the  government  that 
appointed  them. 

"We  regret  that  this  necessity  has  arisen.  Our  duty  to  preserve  good 
order  and  respectful  proceedings  in  the  meetings  of  the  Commission,  and 
to  protect  our  conduct  from  unjust  aspersions,  as  well  as  our  respect  for 
the  French  Republic  (than  which  no  nation  is  more  observant  of  all  the 
proprieties  and  courtesies  in  the  conduct  of  public  tribunals),  whose  coun- 
sel has  attacked  the  Commission,  make  this  duty  necessary. 

"If  we  take  no  notice  of  these  charges  the  authorities  of  France  might 
think  them  true,  and  that  therefore  we  do  not  answer  them. 

"One  member  of  this  Commission  is  the  Commissioner  on  behalf  of  the 
French  Republic.  Shall  he  be  thus  assailed  by  the  counsel  of  his  own 
government  and  remain  silent,  and  thus  be  subject  to  the  imputation  that 
these  accusations  are  true  f 
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''  For  this  occasion  and  under  these  circumstances  we  decide  to  notice 
the  accusation  of  the  French  counsel;  and  as  this  statement  will  ho 
entered  upon  our  records,  and  transmitted  to  the  Minister  of  Foreign 
Affairs  of  France  and  to  the  Secretary  of  State  of  the  United  States,  we 
allow  the  paper  of  the  French  counsel  to  go  with  it,  and  to  be  entered 
upon  our  records. 

"We  take  up  these  charges  in  the  order  in  which  they  were  presented. 

"the  case  of  chourreau,  as  to  territorial  jurisdiction. 

**  This  case  was  submitted  on  the  28th  of  January  1882,  not  on  the  10th 
of  January,  as  incorrectly  stated  by  the  French  counsel. 

'*It  was  decided  on  February  28,  just  one  month  after. 

''The  United  States  counsel  contended  that  the  property  was  destroyed 
on  the  theater  of  war,  in  a  place  alternately  overrun  by  the  troops  of 
both  armies,  and  so  was  not  in  the  territorial  Jurisdiction  of  the  United 
States.  The  claimant  contended  that  it  was  within  the  territorial  juris- 
diction of  the  United  States.  Both  counsel  in  their  briefs  used  the  phrase 
'territorial  jurisdiction'  as  used  in  the  English  text  of  the  convention, 
and  no  reference  to  the  French  text  and  no  intimation  of  any  difference 
in  the  texts  were  made. 

*'  The  majority  of  this  Commission  thought  the  act  was  not  committed 
within  the  territorial  jurisdiction  of  the  United  States.  From  the  28th 
day  of  February  to  the  29th  day  of  March  nothing  more  was  done  with 
the  case,  but  on  the  29th  of  March  the  counsel  for  Franco  moved  the 
Commission  to  reconsider  its  decision,  stating  that  the  words  '  territoris:! 
jurisdiction '  were  used  in  the  English  text,  but  that  the  word  '  territoire  * 
was  in  the  French  text;  that  a  conflicting  construction  was  given  to  these 
different  texts  of  the  treaty,  and  that  the  meaning  of  the  two  govern- 
ments in  using  these  different  words  in  the  two  texts  of  the  treaty  should 
be  left  to  the  governments  to  settle. 

**  Mr.  De  Geofroy,  the  French  Commissioner,  on  the  1st  of  April  expressed 
his  conviction  that  the  French  text  rendered  exactly  the  intention  of  the 
two  governments,  and  that  the  difference  was  caused  by  an  error  in  tran- 
scribing the  English  text. 

'^ Immediately,  on  the  1st  of  April,  the  Commission  referred  the  question 
to  the  two  governments  to  determine  what  they  meaut  by  using  these  dif- 
ferent words,  and  announced  that  the  Commission  would  not  decide  any 
oases  depending  on  the  question  till  the  decision  of  the  governments  was 
received. 

"Notwithstanding  this  announcement,  the  French  counsel,  on  the  13th 
of  April,  declined  to  submit  any  business  whatever,  though  not  affected  by 
this  question,  stating  that  claimants  representing  the  majority  of  claims 
declined  to  proceed  with  the  submisnion  of  their  cases,  even  though  they 
may  not  fall  within  the  scope  of  the  so-called  limitation  of  the  expression 

'territorial  jurisdiction,'  and  moved  the  Commission  to  adjourn  to  the 

day  of  May  to  await  the  decision  of  the  two  (governments.  So  unreason- 
able a  delay,  so  wholly  unjustifiable,  could  not  be  tolerated.  We  denied 
the  motion,  and  between  the  13th  of  April  and  13th  of  May  (when  the 
decision  was  received)  held  seven  public  meetings  and  transacted  a  large 
amount  of  business. 
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"1%  will  be  seen  that  the  CommiBBion  was  prompt  in  deciding  the  cmo 
in  the  first  instance;  that  when  the  difference  in  the  two  texts  of  the 
treaty  appeared  we  immediately  referred  it  to  the  two  gOTemments;  that 
we  did  all  we  conld  to  go  on  with  httsiness,  and  that  the  French  connse], 
asBoming  to  act  for  a  majority  of  claimants,  did  his  hest  to  delay  all  busi- 
ness and  prevent  any  from  being  done  for  a  whole  month. 

''II. 

"the  own£RSHip  of  slaves  question. 

"By  the  law  of  France  a  French  citizen  who  owns  slaves  anywhere 
forfeits  bis  French  citizenship.  But  to  this  general  law  there  are  some 
exceptions.  If  the  owner  of  slaves  had  owned  them  before  the  29th  of 
April  lSi8,  or  owned  them  by  succession,  inheritance,  by  gifts  testament- 
ary, or  inter  vivos,  or  by  marriage  agreements,  snch  ownership  did  not 
work  a  forfeiture  of  citizenship. 

"As  this  law  created  a  penalty,  we  required  the  United  States  to  prove 
strictly  that  the  claimant  did  not  come  within  the  exceptions ;  and  in  this 
way  a  few  cases  in  which  the  United  States  claimed  a  loss  of  citizenship 
by  slavebolding  were  allowed,  because  there  was  nothing  to  show  but 
that  the  claimant  held  the  slaves  under  the  exceptions  and  lawfully. 

"The  charge  which  the  I^Yench  counsel  make  is  that  owing  to  our  delay 
in  deciding  the  question  presented  in  the  Blezo  Mote  case, '  from  the  I4th 
of  February  1882  to  the  3d  of  January  1883,  a  majority  of  the  claimants 
were  left  in  absolute  ignorance  and  donbt  whether  the  Commission  would 
take  jnriBdiction  of  their  cases.  Meanwhile  the  counsel  for  the  French 
Republic  was  urging  a  decision.' 

"  Let  us  turn  to  the  record  to  show  that  this  statement  is  wholly  incor- 
rect. 

"On  February  16  1882  the  counsel  for  the  United  States  demurred  to 
the  memorial  in  the  cases  of  Bleze  Mote  and  De  Laureal,  on  the  ground 
that  the  claimant  admitted  that  he  *  was  a  slave  owner  before  and  during 
the  late  war.'  But  this  admission  of  claimant  was  not  in  the  memorial, 
but  appeared  in  his  testimony.  It  is  needless  to  say  that  a  demurrer  can 
only  apply  to  facts  stated  in  the  memorial  or  otherwise  ascertained. 
There  was  no  stipulation  of  counsel  that  this  slaveholding  of  Bleze  Mote 
was  or  was  not  unlawful,  though  the  United  States  counsel  assumed  it  was 
admitted  to  be  unlawful. 

"In  support  of  his  demurrer  the  United  States  counsel  filed  a  brief  on 
February  16  1882  claiming  that  the  slaveholding  was  unlawful;  that  this 
could  be  proved  by  any  proper  parol  evidence ;  that  this  Commission  on 
snch  evidence  could  find  the  fact,  and  that  the  judgment  of  a  French 
court  declaring  the  forfeiture  was  not  necessary.  On  the  8th  of  May  he 
set  the  case  for  hearing  on  the  demurrer. 

"The  French  counsel  did  not  join  in  demurrer,  but  on  the  12th  of  May 
moved  'to  set  aside  the  demurrer  for  the  following  reasons:  (1)  That  the 
demurrers  do  not  set  forth  any  ground  of  defence;  (2)  that  they  arc  friv- 
olous; (3)  that  they  are  speaking  demurrers;  (4)  that  they  are  feigned 
demurrers;  (5)  that  they  are  pleas  to  the  jurisdiction  under  the  form  of 
demurrers.' 
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*'It  is  needless  to  say  that  upon  each  a  motion — attempting  to  turn  the 
question  upon  trifling  technicalities — the  main  question  could  not  be 
decided. 

"  Nothing  could  have  been  devised  more  completely  to  obstruct  the  de- 
cision of  the  main  questions  and  divert  the  discussion  to  petty  and  frivo- 
lous technicalities  than  the  motion  of  the  assistant  French  counsel. 

''The  assistant  French  counsel,  though  now  asserting  that  'meanwhile' 
(that  is,  from  February  14  1882  to  January  3  1883)  he  *  was  urging  a  deci- 
sion/ admitted  in  court  that  he  had  never  given  any  attention  to  the  exam- 
ination of  the  papers  in  the  cases  before  the  8th  of  May— that  is,  had 
wholly  neglected  them  for  eighty-three  days — and  Mr.  Boutwell  complained 
that  no  notice  was  taken  of  the  demurrer  or  brief  for  seventy- five  days, 
'counsel  having  neglected  to  observe  the  rules  of  the  Commission/ and 
that  the  assistant  French  counsel '  had  no  right  to  be  heard  on  his  motion.' 

"Upon  this  dispute  between  counsel  they  agreed  to  postpone  the 
discussion. 

"On  the  22d  of  May  the  assistant  French  counsel  filed  another  state- 
ment in  support  of  his  motion  to  set  aside  the  demurrer,  and  '  formally 
declined  to  enter  further  into  the  argument  on  the  merits  of  the  grounds 
of  the  demurrer.'  He  thus  insisted  upon  discussing  his  motion  to  set 
aside,  and  would  not  argue  the  main  question.  The  United  Stiites  coun- 
sel, by  his  brief  of  May  22,  iguored  the  motion  to  set  aside,  and  argued  the 
main  question.  Thus  both  insisted  on  different  qucHtions,  and  as  the 
pleadings  stood  the  main  question,  as  to  the  effect  of  slaveholdiug  upon 
French  citizenship  and  what  proof  of  it  was  necessary,  could  not  be 
reached  and  decided  at  all.  As  the  main  question  could  not  be  decided, 
we  left  the  case  to  await  a  hearing  on  the  merits. 

"Thus  the  matters  stood  till  October  19  1882.  Then  the  French  counsel 
filed  a  'declaration'  in  support  of  the  motion  to  set  aside. 

"The  United  States  counsel  filed  an  answer  on  November  20. 

"  On  the  25th  of  November  1882  tho  French  counsel  filed  a  brief  by  spe- 
cial counsel  of  seventeen  pages,  in  which  the  main  questions  were  very 
ably  argued,  and  the  case  was  then  submitted  to  us. 

"  Were  we  chargeable  with  delay  in  deciding  the  question  when  it  was 
not  finally  submitted  to  us  till  November  25  1882,  and  could  not  till  then 
betaken  up  for  investigation  and  consultation,  and  when  the  whole  period 
from  February  16  to  November  25  (nine  months  and  eleven  days)  was 
wasted  by  the  assistant  French  counsel  in  inattention  to  the  cases,  or  in 
frivolous  disputes  about  technicalities f 

"But  on  the  5th  of  December — ten  days  after  the  Bleze  Mote  and  Do 
Laureal  cases  were  submitted— another  case,  that  of  Nougue,  was  sub- 
mitted for  final  hearing  on  its  merits,  and  in  which  the  questions  as  to  the 
forfeiture  of  French  citizenship  by  slaveholdiug  against  French  law,  and 
whether  the  judgment  of  a  French  court  is  the  only  admissible  proof, 
were  fairly  presented.  This  was  really  the  first  case  in  which  these  ques- 
tions had  properly  come  u]>. 

"The  Commission  decided  upon  the  3d  of  January  that  the  claim  should 
be  allowed;  that  the  only  proper  proof  of  forfeiture  of  citizenship  was  the 
Judgment  of  a  French  tribunal. 

"And  thus,  in  less  than  a  month  after  the  direct  question  was  properly 
presented  to  us,  it  was  decided. 
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''The  record  proTee  that  the  statement  that  nearly  a  yearns  delay  'was 
caused  by  the  neglect  of  the  Commission  to  decide  the  x>oint  is  wholly 
eironeoos. 

"in. 

"nX   REGARD  TO  THE  CASE  OF  HENRI  DUBOS. 

"1.  Claims  for  unlawful  arrest  and  imprisonment  vary  so  greatly  as  to 
the  facte  upon  which  compensation  is  demanded  that  one  is  scarcely  ever 
a  precedent  or  test  for  another.  Probably  there  is  not  another  case  pend- 
ing before  us  like  Dubos's. 

''The  acts  for  which  the  parties  were  arrested,  the  mode  of  arrest,  the 
mode  of  trial,  the  extent  of  imprisonment,  the  injuries  suffered,  and  the 
claims  for  damages  are  so  different  in  different  cases  that  the  preparation 
of  each  case  must  be  by  itself  and  cannot  depend  on  another. 

"2.  The  case  of  Dubos  was  submitted  June  17  1882.  Two  briefs, 
amounting  to  twenty -five  pages  on  each  side,  were  presented,  and  on  the 
17th  of  June  counsel  on  both  sides  argued  the  case  orally  at  great  length. 
The  Commission  adjourned  on  June  30  till  October. 

''The  record  shows  how  diligently  the  Commissioners  were  occupied 
prior  to  the  adjournment,  and  that  there  was  no  time  for  consultation  or 
examination  of  that  case. 

"On  October  21  all  the  Commissioners  were  again  in  session,  and  about 
the  Ist  of  November  began  the  examination  of  this  case. 

"In  examining  the  Dubos  case  the  questions  of  the  authority  of  General 
Bntler  to  declare  martial  law,  the  extent  and  exercise  of  his  powers  under 
it,  its  application  to  foreigners,  the  legal  limitations  upon  its  arbitrary 
exercise,  and  the  measure  of  damages  were  to  be  considered.  These  were 
new  and  rery  important  questions.  They  were  strictly  questions  of  law, 
and  slightly  affecting  the  preparation  of  other  cases.  The  time  we  took 
to  examine  this  case  was  no  more  than  was  necessary,  especially  as*  the 
Commissioners  disagreed. 

"3.  The  French  counsel  complain  that  our  award '  will  not  probably  com- 
pensate for  the  time,  labor,  and  expense  incurred  in  prosecuting  the  case.' 
Why  is  this  suggestion  madef  Is  it  the  duty  of  the  French  counsel  to 
look  after  the  pecuniary  interests  of  the  claim  agents,  and  to  advise  the 
Commissioners  that  instead  of  deciding  '  according  to  public  law,  equity, 
and  justice,'  they  should  shape  their  awards  so  as  to  secure  the  claim 
agents  against  pecuniary  lossf 

''The  Commissioners  who  allowed  the  claim  carefully  considered  all  the 
briefs,  arguments,  and  precedents  presented  by  the  French  counsel,  and 
made  such  an  award  as  they  thonght  just,  and  they  decline  to  review  it 
on  this  complaint. 

"IV. 

"The  nineteenth  rule  of  this  Commission,  as  originally  adopted,  pro- 
vided: '  When  the  time  has  expired  for  taking  proofs,  or  the  case  has  been 
closed  on  both  sides,  the  proofs  will  be  printed.  The  argument  for  the 
claimant  shall  be  filed  within  fifteen  days  after  the  papers  shall  have 
been  printed;  the  argument  for  the  defendant  fifteen  days  thereafter;  the 
reply  thereto  in  ten  days,  and  the  case  shall  stand  for  hearing  ten  days 
thereafter.' 
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"The  mle  contemplated  that  all  the  evidence  on  both  sides  might  bo 
taken  before  the  time  for  taking  proofs  had  expired,  and  in  such  case  the 
printing  of  the  evidence  and  the  making  of  the  briefs  should  proceed  at 
once.  But  in  all  cases  when  the  time  for  taking  evidence  expired,  then 
the  printing  of  the  evidence  and  the  making  of  briefs  should  immediately 
follow  as  by  the  rule. 

''Of  course  no  briefs  could  be  expected  till  the  taking  of  evidence  on 
both  sides  was  closed,  or  till  the  time  therefor  had  expired. 

''Under  this  rule  we  acted  till  November  20  1882--nearly  two  years. 

"As  the  special  counsel  for  claimants  cannot  appear  before  us  or  pre- 
sent their  briefs,  but  are  required,  as  in  all  international  commissions,  to 
present  their  briefs  to  the  counsel  of  the  government  of  which  they  are 
citizens,  who,  if  he  approves  them,  presents  them  to  us,  and  as  the  eouDsel 
for  France  must  present  the  briefs,  it  was  his  duty  under  the  rules  to  con- 
sult with  the  private  counsel,  to  select  the  cases  closed  on  both  sides,  and 
in  the  first  instance  and  within  the  fifteen  days  to  present  the  briefs  of 
claimants.  As  the  private  counsel  are  numerous,  the  claims  being  scat- 
tered among  a  great  many  lawyers,  the  French  counsel  have  many  to  help 
in  making  these  briefs,  and  there  is  no  reason  or  excuse  for  not  presenting 
the  briefs  in  all  cases  within  fifteen  days. 

"The  United  States  counsel  can  do  nothing  until  the  claimants'  opening 
briefs  are  filed ;  then  he  must  reply  in  fifteen  days. 

"  OF  THE  FREQUENT  EFFORTS  OF  THE  COMMISSIONERS  TO  SPEED  TUB 
DISPATCH  OF  BUSINESS. 

"1.  To  ascertain  the  condition  of  the  docket  we  ordered  a  call  of  it  on 
the  Ist  of  February,  1882,  and  required  counsel  'to  state  the  condition  of  the 
pending  cases  and  how  far  they  are  prepared  aud  ready  for  submission, 
and  how  much  further  time  will  be  required  to  take  the  testimony  in  each 
case  and  to  close  the  cases  and  submit  them.' 

"The  call  of  the  docket  was  completed  on  February  6.  We  hoped  this 
would  have  the  eifect  of  speeding  claimants  in  presenting  briefs  and  in  the 
taking  of  their  evidence. 

"From  the  tabular  statement  then  made  it  appeared  that  forty  cases 
were  practically  closed  on  both  sides.  The  French  counsel  moved,  on 
February  10,  that  they  be  submitted  within  forty  days,  but  as  that  was 
precisely  what  rule  19  required,  such  special  order  was  needless,  and  the 
cases  were  left  to  stand  upon  the  general  rule. 

"  His  duty  under  rule  19  was  to  present  his  briefs  in  these  forty  cases 
within  fifteen  days.  It  would  then  be  the  duty  of  the  United  States 
counsel  to  file  his  brief  within  fifteen  days,  and  the  closing  brief  of  claim- 
ant should  then  be  filed  in  ten  days. 

"  Between  the  9th  day  of  February  and  the  23d  of  March  1882,  ten 
cases  only  were  submitted.  Between  the  23(1  of  March  aud  the  27th  of 
April,  more  than  a  month,  not  a  single  case  was  submitted,  although  the 
remaining  thirty  cases  ought  to  have  been  submitted  by  the  22d  of  March. 
It  appears  from  the  register  that  in  twenty  of  these  cases  no  opening 
brief  had  been  filed  by  the  French  counsel  up  to  the  6th  of  March  1882, 
although  they  ought  to  have  been  filed  by  the  21  st  of  February.    In  this 
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state  of  things  ire  felt  it  onr  duty  to  again  call  the  attention  of  connsel  to 
the  subject  of  submitting  cases  and  presenting  briefs.  But  no  allusions 
in  our  orders  or  requests  to  any  neglect  of  counsel  on  either  side  have  ever 
been  made. 

'•  THE  REQITEST  OP  APKIL  29  1882. 

"2.  On  the  29  of  April  1882,  we  again  called  the  attention  of  connsel 
to  this  subject  in  these  words: 

''  'There  is  another  subject  to  which  the  Commissioners  call  the  atten- 
tion of  counsel. 

'^  'The  term  of  the  Commission  expires  on  the  22  day  of  December,  or 
at  the  latest  on  the  22  of  next  March.  If  the  whole  intervening  time  is 
constantly  devoted  to  the  eicamination  of  cases  it  will  be  necessary  to 
decide  more  than  two  cases  each  day  in  order  to  finish  the  whole  work  of 
the  Commission.  It  is  apparent,  tiierefore,  that  cases  ought  to  be  got 
ready  at  once  for  the  examination  of  the  Commission,  so  that  they  may 
from  this  time  have  cases  in  their  hands  to  be  examined  and  decided.  The 
secretary  reports  to  us  that  there  are  now  twenty-five  cases  in  which  the 
testimony  is  closed  on  both  sides.  If  briefs  could  be  prepared  at  once  in 
these  cases  instead  of  taking  the  forty  days  given  by  the  existing  rules, 
BO  as  to  enable  us  to  begin  the  examination  of  cases,  it  would  greatly 
promote  the  despatch  of  business.' 

''This  was  a  request,  not  an  order.  It  was  made  in  the  desire  to  pro- 
mote the  despatch  of  business,  and  it  was  hoped  that  it  would  be  met  in 
the  same  spirit. 

''The  counsel  for  the  United  States  had  moved  on  the  26  of  April  for 
an  order  requiring  claimants  to  close  taking  testimony  in  all  cases  by 
June  1.  The  claimants  had  already  had  from  one  year  in  many  cases  to 
over  four  months  in  all  cases  over  and  above  the  three  months  granted 
them  by  the  general  rules  in  which  to  take  their  testimony.  Notwith- 
standing this  the  French  counsel  and  the  special  counsel  for  claimants 
requested  and  urged  that  the  time  for  them  to  take  testimony  be  extended 
at  least  to  June  30  and  stated  various  reasons  therefor. 

'•THE  CALL  AND  ORDER  OF  MAY  6. 

"3.  Upon  the  6  of  May  we  complied  with  their  requests,  and  ordered 
that  the  claimants  have  till  June  30,  instead  of  June  1,  to  take  their  testi- 
mony, and  the  United  States  till  November  10,  and  that  after  November  10 
claimants,  if  wishing  to  take  rebutting  testimony,  must  apply  immediately, 
80  that  all  testimony  could  be  closed  by  December  10. 

"The  Commission  then  added  these  words  to  the  order: 

" '  It  is  obvious  that  this  distribution  of  time  leaves  but  a  very  short 
period  for  the  Commissioners  to  examine  all  the  evidence  in  all  the  cases 
and  to  properly  decide  them  and  complete  the  work  of  the  Commission, 
especially  if  the  large  mass  of  cases  be  left  to  accumulate  and  to  remain 
andisposed  of  till  December. 

"  'To  avoid  such  accumulation  we  call  the  attention  of  counsel  to  the 
present  condition  of  the  business,  with  the  hope  that  they  will  immediately 
present  their  briefs^  in  all  those  cases  in  whioh  the  testimony  is  closed  on 
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both  sides.  There  are  about  thirty  snch  cases,  and  we  shall  direct  them 
to  be  called  this  morning  in  order  to  ascertain  whether  they  may  not  be 
got  ready  for  hearing  and  decision  in  a  few  days. 

'''There  are  about  one  hundred  and  fifty -three  cxises  in  which  the  claim- 
ants have  closed  the  taking  of  their  testimony.  In  these  cases  the  United 
States  counsel  can  now  proceed  to  take  testimony.  In  many  we  hope 
testimony  has  already  been  taken.  If  these  cases  could  be  closed  by  the 
Ist  of  July,  and  then  submitted  to  us  for  decision,  it  would  prevent  the 
accumulation  of  business  toward  the  end  of  the  term  of  the  Commission 
and  greatly  promote  the  despatch  of  business.' 

''The  thirty  cases  were  then  called;  the  record  shows  there  were  thirty- 
six. 

''This  was  the  third  time  we  had  been  obliged  to  call  for  briefs  not  filed 
according  to  the  rules. 

"This  order  of  May  6  did  not  alter  any  of  onr  existing  rules.  It  only 
extended  the  time  for  the  claimants  to  take  their  testimony— an  extension 
granted  to  them  us  a  favor  and  at  their  urgent  request.  It  did  not  alter 
the  rule  as  to  submitting  cases  and  making  briefs.  It  only  sought  to 
ascertain  whether  cases  '  closed  on  both  sides/  and  which  had  been  so 
closed  since  February  10,  'might  not  be  got  ready  for  hearing  and  decision 
in  a  few  days.'  But  no  order  to  that  eifect  was  made,  nor  was  allusion 
made  to  anyone's  being  in  default,  although  the  French  counselor  claim- 
ants' counsel  should  have  filed  briefs  in  fifteen  days  from  February  10 
and  were  then  (May  6)  delinquent  in  about  twenty -five  cases  for  over  two 
months. 

"It  is  of  this  order  that  tbe  counsel  for  France  say:  'That  the  orders  of 
May  6  and  November  20,  in  setting  aside  some  of  the  most  vital  rules 
adopted  by  this  Commission,  have  created  confusion,  and  instead  of  tend- 
ing to  facilitate  the  despatch  of  business  have  greatly  embarrassed  it.' 

"Instead  of  this  statement  being  true,  it  will  be  seen  that  the  order  of 
May  6  did  not  set  aside  any  rules.  It  extended  the  time  for  taking  testimony 
beyond  the  times  fixed  by  the  rules,  and  this  extension  was  granted  at  the 
urgent  request  of  the  French  counsel  and  claimants  and  in  behalf  of  their 
interests.  If  snch  an  extension  had  not  been  granted  to  claimants  who 
up  to  that  time  had  neglected  or  been  unable  to  take  their  testimony,  a 
large  number  of  the  claimants  would  have  been  cut  oif  from  proving  their 
claims  and  conld  not  have  obttained  any  allowance.  The  order  of  May  6 
was  necessary,  clear,  and  useful  for  the  d&spatch  of  business,  and  especially 
indulgent  to  the  claimants.  It  put  the  taking  of  testimony  by  both  sides 
on  a  fair  and  just  basis.    It  is  appended  and  we  refer  to  it. 

"OF  CASES  SUBMITTED  AND  BRIEFS  FILED  BETWEEN  MAY  6  AND 

JUNE  30. 

"  4.  Thirty-six  cases  closed  on  both  sides  were  called  in  the  public  meet- 
ing of  May  6  1882. 

"  In  eight  of  the  cases  briefs  had  been  filed  prior  to  May  6,  leaving  twenty- 
eight  in  which  briefs  were  to  be  filed,  and  in  which,  by  the  rules,  the  claim- 
ants' opening  briefs  should  have  been  filed  by  May  21.  Between  May  6  and 
June  30  only  nine  cases  were  submitted. 
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''In  ten  of  the  twenty-eight  eases  the  French  counsel  had  filed  opening 
hriefs  before  Jnne  30,  leaving  eighteen  in  which  he  had  not  filed  an  open- 
ing brief.  Indeed,  in  sixteen  of  these  cases  no  opening  briefs  have  been 
filed  np  to  March  20  1883. 

"On  the  30  of  Jnne,  the  last  meeting  before  the  ad^jonrnment  for  the 
Bommer,  the  French  assistant  counsel  moved  for  forty  days  additional  time 
to  take  rebntting  testimony  in  thirty-six  cases,  and  for  from  thirty  to 
sixty  days  to  take  testimony  in  chief  in  one  hundred  other  cases.  As 
rebntting  testimony  cannot  properly  be  t^ken  (see  rule  14)  until  'after 
the  proofs  on  the  part  of  tbe  United  States  shall  have  been  closed,' '  when, 
if  the  claimants  desire  to  take  rebutting  proof,  the  Commission  will  accord 
a  reasonable  time  therefor,'  the  Commission  granted  thirty  days  to  take 
the  rebntting  proof  and  in  the  other  one  hundred  coses  extended  the  time 
of  claimants  to  thirty  days  more.  At  the  expiration  of  thirty  days  (July 
30)  the  testimony  on  both  sides  would  be  closed  in  these  thirty-six  cases, 
and  then,  nnder  the  rules,  by  the  10th  of  September  1882  these  thirty-six 
additional  cases  sbonld  have  been  briefed  and  submitted,  making,  with  tbe 
previous  twenty-seven  oases,  in  all  sixty-three.  Indeed,  it  was  reasonable 
to  expect  that  from  the  one  hundred  and  fifty-three  cases  referred  to  in  the 
order  of  May  6  a  large  number  would  be  briefed  and  submitted  for  decision 
by  the  time  we  met  again  on  the  3d  of  October. 

"  The  Commission  met  again  on  the  3d  of  October.  Between  the  30th  of 
Jane  and  the  3d  of  October  only  four  cases  had  been  submitted.  On  the 
3d  of  October  two  more  cases  were  submitted — six  instead  of  sixty-three. 

"  On  account  of  illness  Mr.  De  Geofroy  was  not  able  to  attend  the  meet- 
ings of  the  Commission  till  the  21st  of  October. 

"NOTICE  OF  OCTOBER  21  1882. 

''  5.  At  the  meeting  of  the  21st  of  October  the  Commission  made  the  fol- 
lowing statement : 

'*  'The  Commissioners  have  had  under  consideration  the  matter  of  the 
extension  of  time  to  take  testimony.  Heretofore  the  Commission  has 
been  liberal  in  affording  both  sides  opportunities  to  complete  their  testi- 
mony, but  the  limitation  put  upon  the  continuance  of  this  tribunal  com- 
I>e]s  us  to  be  hereafter  very  rigid  in  passing  upon  applications  for  further 
time  to  take  testimony,  and  the  counsel  for  the  governments  and  all  other 
parties  interested  must  take  notice  that  hereafter  no  further  extension  of 
time  will  be  allowed,  except  upon  urgent  reasons  given,  properly  supported 
by  official  statements  or  affidavits.' 

**  Motions  on  behalf  of  the  claimants  for  the  extension  of  time  to  take 
testimony  continued  to  be  made  by  the  French  counsel,  and  at  the  meeting 
of  November  11  the  subject  was  fully  discussed  by  the  counsel  of  both 
governments. 

"On  the  13th  of  November  Mr.  Bout  well,  the  counsel  for  the  TTnited 
States,  presented  a  statement  showing  the  condition  of  the  business  of 
the  Commission  on  November  12  and  the  form  of  an  order  wnich  he  wished 
the  Commission  to  adopt,  in  regard  to  filing  briefe  and  granting  extensions 
of  time  to  take  testimony.  The  counsel  for  France  replied  to  the  state- 
ment and  presented  his  form  for  an  order  on  the  subject. 

''It  was  obvious  that  some  general  order  must  be  made  limiting  the 
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time  for  takinji^  testimony  on  both  sides,  or  the  business  of  the  Commission 
could  not  be  tinished  in  the  time  prescribed  by  the  convention. 

*'It  further  appeared  that  between  the  3d  of  October  and  the  20th  of 
November,  a  period  of  forty -eight  days,  only  twelve  cases  had  been  briefed 
and  submitted.  At  that  rate,  instead  of  closing  the  business  by  the  1st  of 
Jnly  1883,  the  time  prescribed  by  the  convention,  it  would  take  between 
five  and  six  years  to  finish  the  business. 

''It  was  plain  that  the  existing  rules  were  wholly  insufQcient,  and  the 
practice  under  them  led  to  endless  delays  and  would  defeat  the  objects 
for  which  the  Commission  was  established.  More  stringent  rules,  not 
merely  requesting  more  briefs,  but  requiring  them  at  stated  periods,  were 
necessiiry. 

"THE  ORDER  OF  NOVEMBER  20  1882. 

"6.  For  these  reasons  the  order  of  November  20  was  adopted,  which  is 
appended  to  this  report,  but  need  not  here  be  set  forth  in  full.  The  fol- 
lowing orders,  which  refer  to  the  making  and  submitting  of  briefs,  were 
then  made : 

'^'opinion  and  order  relative  to  the  nrSINESS  OF  THE  COMMISSION. 

''  ^  When  the  order  of  May  6  was  ma<le  it  was  expected  that  the  term  of 
this  Commission  would  expire  on  the  22d  day  of  March  1883.  The  order 
then  made  contemplated  that  the  taking  of  testimony  should  cease  in 
December  1882,  so  that  the  Commission  should  have  three  months  after  all 
the  testimony  was  tciken  to  examine  and  decide  the  cases. 

"*  Since  then  the  term  has  been  extended  to  July  1 1883 — three  months 
and  eight  days. 

*'  'This  extension  enables  us  to  extend  the  time  of  the  claimants  and  of 
the  two  governments  for  taking  testimony  for  three  months  and  eight 
days. 

'''The  question  now  is,  How  shall  we  proceed  to  distribute  this  time 
among  the  parties  so  as  best  to  promote  the  despatch  of  business  and  to 
enable  the  parties  to  present  all  their  testimony  f 

" '  I.  We  cannot  assume  that  the  governments  will  again  extend  the 
time  beyond  July  1. 

"  'We  must  make  our  order  on  that  basis,  that  the  Commission  will  not 
extend  beyond  July  1. 

"  'II.  There  will  probably  1)e  about  five  hundred  cases  to  be  examined 
and  decided  by  the  Commission  between  this  date  and  the  1st  of  July; 
that  is,  about  three  cases  for  every  working  day,  or  eighteen  cases  per 
week. 

"  *  To  complete  the  work  of  the  Commission  it  is  absolutely  necessary 
that  the  business  shall  be  so  arranged  and  the  cases  so  set  for  taking  tes- 
timony, and  so  diH])osed  of  by  counsel,  that  a  constant  supply  of  cases 
ready  for  decision  shall  henceforth  be  furnished  to  the  Commissioners, 
and  so  that  they  may  always  have  on  hand  daily  three  cases  for  examina- 
tion and  decision. 

"'III.  There  are  now  sixty-seven  cases  closed  on  both  sides  and  in 
which  briefs  can  at  once  be  made. 
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*^  'It  is  ordered  that  in  these  cases  bripfs  be  prepared,  filed,  and  fnr- 
aished  by  the  connsel  of  the  l^ench  Kepablic  to  the  oonnsel  of  the  United 
States,  and  that  briefs  in  reply  be  prepared,  filed,  and  furnished  by  the 
counsel  of  the  United  States  to  the  counsel  of  the  I'^ench  Kepnblic,  as 
follows : 

"  Brief 8  hy  French  counsel.  i  Replies  hy  counsel  for  the  Vnited  States. 

8  by  November  25.  8  by  December  2. 

10  additional  by  December  2.  j  10  additional  by  December  9. 

10  additional  by  December  9.  10  additional  by  December  18. 

13  additional  by  December  16.  |  13  additional  by  December  23. 

13  additional  by  December  23.  13  a<lditional  by  December  30. 

13  additional  by  December  30.  13  additional  by  January  6  1883. 

'*  'The  counsel  of  the  French  Repnblic  will,  upon  consultation  with 
special  cotinsel,  select  the  cases  in  which  briefs  aro  to  be  prepared  as  above 

'''If  the  counsel  of  the  French  Republic  shall  desire  to  file  briefs  in 
reply  to  the  United  States  briefs,  he  must  do  so  within  one  week  from  the 
day  on  which  he  receives  the  United  States  briefs.  At  the  expiration  of 
the  week  the  case  will  be  deemed  sul>mitted  to  the  Commissioners  for  deci- 
sion, unless  the  counsel  wish  to  be  heard  orally.  If  either  of  the  counsel 
wishes  to  be  heard  orally,  he  must  give  notice  in  writing  thereof  on  or 
before  the  third  day  after  the  expiration  of  such  lust  week  to  the  adverse 
counsel  and  to  the  secretary,  who  shall  inform  the  president  of  the  Com- 
mission. The  Commissioners  will  fix  a  day  for  such  hearing.  At  the  end 
of  the  oral  arguments  the  case  will  be  considered  as  submitted. 

"  'After  the  30  of  December  briefs  in  eighteen  cases  must  be  prepared 
weekly  by  the  French  counsel  and  furnished  to  the  American  counsel,  and 
briefs  in  reply  weekly  by  the  American  counsel. 

'* '  The  cases  before  the  Commission  cannot  be  completed  and  decided  by 
the  Commissioners  by  the  Ist  of  July  next  unless  the  weekly  average  of 
eighteen  cases  be  supplied  to  the  Commissioners  for  decision  after  Decem- 
ber 30.' 

"  It  is  of  this  rule  that  the  French  counsel  say  it  'has  been  productive 
only  of  delay  and  confusion,  owing  to  the  utter  impossibility  of  under- 
standing it  or  of  carrying  it  out.' 

"Is  this  tmef 

"Could  not  the  French  counsel  and  the  special  counsel  for  claimants 
understand  that  they  were  required  to  furnish  eight  briefs  by  November 
2.5,  ten  by  December  2,  ten  by  December  9,  and  so  on  in  such  cases  as  the 
French  counsel  might  select  upon  consultation  with  claimants'  counsel, 
instead  of  furnishing  in  all  cases  briefs  in  fifteen  days  after  the  cases  were 
closed,  as  required  by  the  original  rnlef  The  impossibility  was  not  in 
understanding  either  the  old  rule  or  the  new  one,  or  in  carrying  them 
out.  The  trouble  arose  from  disregarding  them.  The  new  rule,  requiring 
a  specific  number  of  briefs  at  stated  periods,  was  so  clear  and  exact  that 
it  left  the  counsel  no  excuse  for  delay  or  neglect,  and  if  obeyed  would 
secure  the  indispensable  despatch  of  business. 

"  In  no  other  respect  was  the  rale  as  to  the  preparation  of  briefs  changed. 

"As  it  was  the  duty  of  the  French  counsel  to  take  the  initiative,  to 
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select  the  cases  for  briefing  and  to  make  the  opening  brief,  his  right  and 
his  duty  in  that  respect  were  left  untouched  by  the  new  order.  Indeed, 
the  order  es^pressly  stated :  '  The  counsel  of  the  French  Republic  will,  upon 
consultation  with  special  counsel,  select  the  cases  in  which  briefs  are  to  be 
prepared  as  above.'  The  special  counsel  could  not  appear  before  as  except 
through  the  French  counsel;  could  not  present  their  briefs  to  us,  but  were 
obliged  to  present  them  to  the  French  counsel,  who  submitted  them  to  us 
a«  they  saw  fit.  It  was  for  him,  therefore,  to  consult  with  the  special 
counsel,  to  inform  them  of  what  our  rules  required,  and  to  demand  com- 
pliance with  them.  We  could  make  our  orders  only  upon  him,  not  them, 
and  require  obedience  of  him,  not  them. 

"In  this  order  thore  was  nothing  obscure,  nothing  difficult  to  do.  If 
obeyed,  the  desired  despatch  of  business  was  secured. 

"  We  waited  to  see  how  the  order  would  work.  If  it  furnished  us  'the 
constant  supply  of  cases  ready  for  decision,'  we  should  be  satisfied,  and 
should  not,  probably,  inquire  as  to  the  exact  and  literal  compliance  with 
the  rule. 

"On  the  22  of  November  six  cases  were  fuTiiished,  and  we  hoped  we 
should  get  enough  to  keep  us  constantly  employed.  In.  December  eight- 
een cases  were  furnished.  In  January  they  fell  ott'  to  seven.  In  February 
there  were  only  eleven.  And  in  March,  up  to  the  15th,  there  were  only 
three. 

"On  the  15th  of  March  we  were  without  a  single  case  for  examination; 
the  'constant  supply'  had  failed. 

"In  the  preceding  statement  we  have  shown  that  the.se  orders  were 
clear  and  not  to  be  misunderstood  by  anyone;  that  they  were  necessary  on 
account  of  the  neglect  in  furnishing  briefs  as  required  by  the  rules;  that 
they  were  well  calculated  to  speed  the  despatch  of  business,  and  that  the 
delays  in  submitting  briefs  have  been  occasioned,  not  by  any  defect  in  the 
rules,  but  by  the  negligence  of  the  parties  who  should  have  furnished 
them. 

"what  the  FRENCH  COUNSEL  SHOULD  HAVE  DONE. 

"7.  But  on  this  point  we  may  add,  if  there  were  anything  in  the  orders 
which  seemed  obscure  and  conflicting  to  the  French  counsel,  why  did  they 
not  state  to  the  Commission  the  difficulties  they  encountered  in  under- 
standing and  applying  the  orders  or  their  difficulties  in  procuring  briefs 
from  those  bound  to  comply  with  the  orders?  If  they  had  really  desired 
the  despatch  of  business  they  should  have  done  so,  and  the  Commis- 
sioners would  at  once  have  explained  or  modified  the  orders  or  enforced 
them  by  final  decree,  and  thus  have  relieved  them.  Instead  of  this  they 
have  quietly  acquiesced  in  and  acted  under  the  order  of  November  20  for 
four  months  and  until  the  20th  of  March,  and  then  for  the  first  time, 
instea<l  of  stating  their  alleged  difficulties,  that  they  might  be  removed, 
they  have  without  provocation  assailed  the  Commission  with  gronodlesa 
charges  and  erroneous  assertions  and  present  these  as  excuses  for  nut 
complying  with  the  rules  of  the  Commission  requiring  briefs. 
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"OF  THE  ALLEGED  INCONSISTENCY  IN  OUH  DECISIONS  IN  REGARD  TO 
THE  FORFEITURE  OF  FRENCH  CITIZENSHIP  'BY  AN  ESTABLISHMENT 
IN  A  FOREIGN  COUNTRY  WITHOUT  INTENT  TO  RETURN,'  UNDER  SEC- 
TION  17,  CHAPTER  II.  CODE  CIVIL. 

"1.  The  Commission  hold  that  mere  residence  and  verbal  declarations  of 
an  intent  not  to  return  are  insufficient  to  work  a  forfeiture  of  French 
nationality.  There  must  be  a  declaration  in  writing  before  a  court  of 
record,  sworn  to  by  the  claimant,  of  an  intent  to  remain  hero  and  become 
a  citizen,  like  the  declaration  of  intention  to  become  a  citizen  which  is 
the  first  step  in  naturalization.  Mere  verbal  declarations  change  from 
time  to  time,  and  are  easily  proved  to  be  one  thinjj^  to-day  and  another 
thing  to-morrow. 

*'2,  They  hold  further  that  the  written  declaration  qf  an  intent  to  be- 
come a  citizen  and  to  remain  here,  though  reqaisite,  is  not  conclusive 
proof  of  the  intent  to  remain  'sans  esprit  de  retonr'  when  the  evidence 
shows  that  the  party  after  making  hU  declaration  changed  his  intention 
(as  he  had  the  right  to),  refused  to  perfect  his  naturalization,  and  always 
after  claimed  and  reserved  his  right  to  remain  a  French  citizen. 

''In  Parrenin's  case  (No.  62)  there  was  no  written  declaration,  bat  only 
verbal  declarations  of  an  intent  to  remain  and  not  to  return  to  France, 
accompanied  with  the  declaration :  '  I  have  never  intended  to  l)ecome  an 
American  citizen;  I  have  always  wished  to  preserve  my  nationality.' 
Hence  we  held  him  to  be  a  French  citizen. 

''In  Omer's  case  (No.  284)  he  says:  'I  have  never  renounced  my  alle- 
giance to  France.  Some  time  before  the  war  I  made  application  for  nat- 
uralization papers  in  the  circuit  court,  but  the  application  never  was  per- 
fected^  and  I  have  never  taken  an  oath  to  any  other  government/  It 
is  not  clear  whether  he  means  that  he  applied  for  papers  declaring  his 
intention  to  become  a  citizen  and  renounce  allegiance  to  France,  and  this 
was  not  perfected,  or  that  he  made  his  declaration  of  intention,  but  did 
not  perfect  his  naturalization  by  taking  the  second  step.  If  the  first,  his 
case  was  like  Parrenin's;  but  if  the  last,  though  prima  facie  sufficient,  it 
was  rebntted  by  proof  that  he  had  changed  his  intention  and  always 
claimed  publicly  to  be  a  French  citizen  for  more  than  twenty  years,  and 
was  regarded  by  his  neighbors  as  a  French  citizen.  Upon  the  whole  evi- 
dence we  thought  that  his  application  for  naturalization  pa])ers  before 
the  war,  even  if  construed  to  be  a  declaration  of  intention  (which  was 
donbtfal),  was  folly  rebutt<jd  by  his  uniform  conduct  to  the  contrary  for 
more  than  twenty  years,  and  we  therefore  held  him  to  be  a  French 
citizen. 

"InHuot's  case  (No.  535)  the  French  counsel  charges  the  Commission 
with  a  want  of  consistency  in  their  decisions,  because  ^  the  facts  atlecting 
the  question  of  jurisdiction  were  practically  similar  to  those  developed 
in  the  cases  of  Parrenin  and  Omer,'  and  yet  we  refuse  to  consider  him  a 
French  citizen. 

"  1.  Mr.  Huot  was  asked  (Record,  p.  26) :  *  Have  you  ever  filed  a  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States;  and  if  so, 
where  and  when  f' — Answer.  'I  have;  in  Femandina,  Florida,  in  1876,  before 
Judge  Hillyer,  clerk  of  the  circuit  court  in  Nassau  County,  Florida.'    On 
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page  61  of  the  record  the  declaration  is  shown:  '  I,  C.  H.  Hnot,  do  declare 
on  oath  that  it  is  my  bona  fide  intention  to  become  a  citizen  of  the  United 
States  and  to  renounce  forever  all  allegiance  and  fidelity  to  all  or  any 
foreign  prince,  potentate,  state^  and  sovereignty  whatsoever,  and  partic- 
ularly to  the  Republic  of  France. — C.  H.  Huot.' 

"Here,  then,  is  the  written  declaration,  which  did  not  exist  in  Parrenin^s 
case — the  indispensable  requisite  to  prove  an  'establishment  without 
intent  to  return.' 

"2.  But  as  this  only  made  a  prima  facie  case,  we  must  look  further  and 
astrertain  whether  there  may  not  be  evidence  to  prove  that  he  had  changed 
his  intention  to  remain  in  this  country. 

''  He  was  asked  (p.  26) :  '  Is  it  your  intention  to  remain  in  this  country  f  * — 
Answer.  '  It  is  my  present  intention  to  remain.'  He  went  to  France  in 
1863  on  a  visit  and  stayed  about  two  months.  He  was  asked :  '  When  yon 
visited  France,  A  mentioned  in  your  direct  examination,  was  it  with  the 
intention  of  returning  to  the  United  States?' — ^Answer.  '  It  was  my  inten- 
tion to  return.' 

''There  was  no  evidence  to  show  an  intent  to  return  to  France  or  an 
intent  not  to  become  a  citizen  of  the  United  States,  but  the  contrary  was 
fully  shown. 

"This  case,  instead  of  beiug  'similar  to  that  of  Parrenin  and  Omer  in 
the  facts  afiecting  the  question  of  jurisdiction,'  is  totally  unlike  it  on  that 
vital  point. 

"In  the  case  of  Conlon  (182)  and  Dubos  (26)  the  alleged  inconsistency 
is  very  obscurely  stated.  The  allegation  is  that  though  Coulon  was  bru- 
tally wounded  while  resisting  the  capture  of  his  property  upon  his  own 
premises  (as  if  the  military  authorities  of  the  United  States  were  making 
'the  capture'),  yet  we  rejected  his  claim,  while  we  allowed  the  claim  of 
Dubos,  who  was  arrested  and  imprisoned  by  General  Butler. 

"In  Coulou's  case  there  were  two  witnesses  to  the  main  facts — Mme. 
Coulon,  the  claimant,  and  Mme.  Hemard. 

"Mme.  Coulou's  testimony,  where  she  difi'ers  from  Mme.  Hemard^  we 
thought  unreliable.  Mme.  Hemard  testified  that  about  forty  negro  sol- 
diers came  into  the  orange  grove;  that  'they  came  in  pellmell;  one 
jumped  the  fence;  others  came  in  the  gate.  I  did  not  see  any  officers;  all 
were  colored.'  'They  were  stealing  oranges  and  breaking  the  trees- 
Coulon  told  them  to  atop.  One  of  the  colored  soldiers  told  him  it  was 
none  of  his  business.  I  told  Mr.  Coulon  he  had  better  go  away.  The  col- 
ored soldier  told  him  if  ho  did  not  go  away  he  would  shoot  him.  He  then 
shot  him.' 

"We  can  allow  only  '  claims  arising  out  of  acts  committed  by  the  civil 
or  military  authorities  of  the  United  States.'  Such  are  the  words  of  the 
convention. 

"  The  statement  of  the  case  is,  in  the  opinion  of  the  Commission,  enough 
to  show  that  the  act  was  not  committed  by  the  authorities  of  the  United 
•States,  but  was  the  brutal  act  of  a  lawless  negro  soldier.  No  officer  was 
present  at  the  alleged  'captute*  of  his  property,  and  the  'capture'  was 
stealing  oranges. 

"In  Dubos's  case  the  act  was  committed  by  General  Butler,  and  was 
approved  by  Mr.  Seward  and  President  Lincoln. 
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''  The  governments  which  have  established  this  Commission,  upon  con- 
sidering the  facts  hero  stated,  will  not  fail  to  observe  how  constant  and 
frequent  have  been  our  efforts  to  despatch  the  business  of  the  Commission, 
and  that  the  delays  in  taking  testimony,  in  submitting  cases,  and  present- 
ing briefs  have  not  arisen  from  anything;  done  or  omitted  by  the  Commis- 
sioners. If  we  have  been  in  error,  it  is  that  we  have  been  too  indulgent 
to  claimants  in  granting  extensions  of  time  to  take  their  testimony— an 
error  which  it  ill  becomes  the  counsel  of  the  claimants  to  complain  of. 

"Baron  de  Arinos, 

"Brazilian  Commissioner. 
"A.  O.  Aldis, 
"  Commissioner  on  the  part  of  the  United  States. 

''I  concur  in  the  conclusions  of  my  colleagues,  although  I  do  not  follow 
them  in  all  the  developments  and  particulars  into  which  they  have 
entered. 

''  While  believing  that  some  time  might  possibly  have  been  saved  in 
studying  the  Dubos  case  (arrest  and  imprisonment),  I  And  the  reproach 
of  delay  entirely  unfounded  in  the  ^slaves  question/  in  which,  it  seems  to 
me,  the  counsel  lost  themselves  in  the  labyrinth  of  their  roundabout 
proceedings. 

'*So,  in  my  opinion,  the  charge  of  delay  in  the  'territorial-jurisdiction 
question '  is  wholly  unfounded. 

''In  regard  to  the  accusation  of  'inconsistency  in  the  decisions,'  I  might 
consider  myself  :is  not  directly  brought  iu  tjuestion;  my  votes  up  to  this 
day  have  alwayb  been  '  consistent.'  However,  I  cannot  help  agreeing 
with  my  colleagues  that  the  enumeration  given  by  the  counsel  for  France 
in  the  third  section  of  their  paper  is  itself  sufficiently  'incoherent.'  For 
instance,  one  does  not  understand  what  is  the  affinity  they  establish  be- 
tween Coulon's  case  and  that  of  Dubos. 

"But  leaving  aside  details,  I  avail  myself  of  the  occasion  to  decline  the 
absolute  obligation  of  so-called  'consistency'  that  the  counsel  would  pre- 
tend to  impose  upon  us;  that  is  to  8ay,  of  deciding  cases  that  are  in  some 
respects  similar  as  if  they  were  alike  in  all.  The  cases  submitted  to  the 
Commissioners'  judgment  are  very  seldom  identical ;  all  present  particular 
circumstances  which  determine  the  Commissioners'  declHion,  so  one  has  no 
right  to  reproach  them  as  '  incoherent'  because  they  decide  iu  a  different 
mauner  different  cases. 

''As  for  the  orders,  I  have  signed  them  with  my  colleagues  and  I  accept 
entirely  my  part  of  the  responsibility. 

"It  is  equally  inadmissilde  to  lay  the  fault  upon  these  orders  so  as  to 
justify  the  procrastination  in  the  submission  of  the  claims  and  to  assume 
that  successive  orders  have  abolished  the  rules.  The  orders  have  been 
made  because  the  agent  and  counsel  on  both  parts  were  not  observing 
the  rules,  and  to  try  to  bring  them  back  to  the  rules ;  in  fact,  to  remedy 
the  inertia  ivherever  it  came  from.  If  they  have  not  been  efficacious,  the 
fault  is  with  those  who  have  not  been  williDg  to  reg.'ird  them. 

"Yet  it  is  absolutely  reversing  matters  to  assume  to  dictate  to  the  ('om- 
misfiioners  their  duties;  to  contend  by  a  false  interpretation  of  the  fifth 
article  of  the  treaty  that  it  is  their  province  to  see  after  the  presentation 
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of  the  claims ;  in  short,  to  require  the  Commissioners  to  perform  the  dntiee 
which  have  been  assigned  to  the  agent  and  connsel. 

''The  duty  of  the  agent  and  counsel  is  to  prepare  and  present  the  claims 
according  to  the  rules ;  the  duty  of  the  Commissioners  is  to  decide  them 
afterwards  in  the  order  which  they  believe  to  be  proper.  No  argument 
can  prevail  wliich  seeks  to  change  this  distinction  of  duties  and  to  shift 
responsibilities. 

''If,  as  they  pretend,  the  agent  and  counsel  have  no  power  to  compel 
the  claimants  and  their  special  attorneys,  will  the  Commissioners  be  more 
able  to  do  so?  Can  the  Commissioners  step  into  their  place  and  hunt  for 
the  claimants?  The  agent  and  counsel  forget  that  it  was  only  through 
them  that  the  Commissioners  can  have  communication  with  the  claimanta. 

"In  conclusion,  I  join  with  my  colleagues  in  rejecting  the  charges  pre- 
ferred against  the  Commission.  I  find  tlie  language  used  in  the  paper 
presented  to  be  disrespectful.  Finally,  I  protest  in  particular  against  the 
loss  of  precious  time  occasioned  by  such  useless  controversy. 

"Louis  de  Geofroy, 
Cammiseioner  on  the  part  of  the  French  liepublic, 

"  ORDER  OF  NOVEMBER  20  1882. 

"When  the  order  of  May  6  was  made,  it  was  expected  that  the  term  of 
the  (Commission  would  expire  on  the  22d  day  of  March  1883.  The  order 
then  made  contemplated  that  the  taking  of  testimony  should  cease  in 
December  1882,  so  that  the  Commissioners  should  have  three  months  after 
all  the  testimony  was  taken  to  examine  and  decide  the  cases. 

"  Since  then  the  term  has  been  extended  to  July  1 1883— three  months 
and  eight  days. 

"This  extension  enables  us  to  extend  the  time  of  the  claimants  and  of 
the  two  governments  for  taking  tcHtimony  for  three  months  and  eight  days. 

"The  question  now  is,  How  shall  we  proceed  to  distribute  this  time 
among  the  parties  so  as  best  to  promote  the  despatch  of  business  and  to 
enable  the  parties  to  present  all  their  testimony? 

"I.  We  cannot  assume  that  the  governments  will  again  extend  the 
time  beyond  July  1. 

"  We  must  make  our  order  on  that  basis,  that  the  Commission  will  not 
extend  beyond  July  1. 

"II.  There  will  probably  be  about  five  hundred  cases  to  be  examined 
and  decided  by  the  ('ommi.sHioners  between  this  date  aud  the  1st  of  next 
July;  that  is,  about  three  cases  for  every  working  day,  or  eighteen  cases 
per  week. 

"To  complete  the  work  of  the  Commission  it  is  absolately  necessary 
that  the  business  shall  be  so  arranged  and  the  cases  so  set  for  taking  tes- 
timony, And  so  disposed  of  by  counsel,  that  a  constant  supply  of  cases 
ready  for  decision  shall  henceforth  be  furnished  to  the  Commissiooers,  and 
so  that  they  may  always  have  on  hand  daily  three  cases  for  examination 
and  decision. 

"III.  There  are  now  sixty-seven  cases  closed  on  both  sides,  and  in  which 
briefs  can  at  once  be  made. 

"It  is  ordered  that  in  these  cases  briefs  bo  prepared,  filed,  and  furnished 
by  the  counsel  of  the  French  Republic  to  the  counsel  of  the  United  States, 
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and  that  briefs  in  reply  be  prepared,  iHed,  and  furnished  by  the  counsel 
of  the  United  States  to  the  counsel  of  the  French  Republic,  as  follows : 

"  Briefs  hy  French  counsel.  \  Replies  by  counsel  of  the  United  States, 

8  by  November  25.  i    8  by  December  2. 

10  additional  by  December  2.  i  10  additional  by  December  9. 

10  additional  by  December  9.  10  additional  by  December  16. 


10  additional  by  December  16. 
13  additional  by  December  23. 
13  additional  by  December  30. 


13  additional  by  December  23. 
13  additional  by  December  30. 
13  additional  by  January  6  1883. 


''The  coansel  of  the  French  Republic  will,  upon  consultation  with 
special  coansel,  select  the  cases  in  which  briefs  are  to  be  prepared  as 
above. 

"  If  the  counsel  of  the  French  Republic  shall  desire  to  file  briefs  in  reply 
to  the  United  States  briefs,  he  must  do  so  within  one  week  from  the  day 
on  which  he  receives  the  United  States  briefs.  At  the  expiration  of  the 
week  the  cases  will  be  deemed  submitted  to  the  Commissioners  for  decision 
unless  the  counsel  wish  to  be  heard  orally.  If  either  of  the  counsel  wishes 
to  be  heard  orally,  he  must  give  notice  in  writing  thereof  on  or  before  the 
third  day  after  the  expiration  of  such  last  week  to  the  adverse  counsel 
and  to  the  secretary,  who  will  inform  the  president  of  the  Commission. 
The  Commissioners  will  fix  a  day  for  such  hearing.  At  the  end  of  the  oral 
argrnments  the  case  will  be  considered  as  submitted. 

"After  the  30th  of  December  the  briefs  in  eighteen  cases  must  be  pre- 
pared weekly  by  the  French  counsel  and  furnished  to  the  American  coun- 
sel, and  briefs  in  reply  weekly  by  the  American  counsel. 

''The  cases  before  the  Commission  can  not  be  completed  and  decided  by 
the  Commissioners  by  the  1st  of  July  next  unless  the  weekly  average  of 
eighteen  cases  be  supplied  to  the  Commissioners  for  decision  after  Decem- 
ber 30. 

''IV.  Besides  the  sixty-seven  cases  closed  on  both  sides,  there  are  one 
hundred  and  thirty-one  cases  closed  by  claimants.  It  is  ordered  that  these 
cases  receive  the  immediate  atteution  of  the  counsel  of  the  United  States, 
and  the  testimony  to  be  taken  and  the  cases  closed  as  soon  as  possible  on 
the  part  of  the  United  States,  so  that  the  rebutting  testimony  of  the 
claimants  may  be  taken  and  the  cases  closed  on  both  sides  at  as  early  a 
date  as  possible.  A  sufficient  ntimber  should  be  closed  on  both  sides  by 
December  30  to  farnish  at  least  eighteen  cases  weekly  thereafter  for  sub- 
mission to  the  Commissioners.  Tlie  United  States  must  close  their  testi- 
mony in  twenty-five  cases  by  December  10,  and  in  forty  more  cases  by 
December  24. 

"As  fast  as  the  taking  of  testimony  on  the  part  of  the  United  States  is 
closed  in  the  cases  closed  by  claimants  (and  which  are  estimated  as  above 
as  being  one  hundred  and  thirty-one),  notice  thereof  shall  be  immediately 
given  to  the  French  counsel  or  agent,  and  the  claimants  in  such  cases  shall 
take  their  rebutting  testimony  within  thirty  days  from  the  day  such 
notice  is  given. 

'*  V.  It  is  ordered  that  in  the  cases  closed  by  claimants  June  30  1883 
fwhich  are  estimated  at  one  hundred  and  nine)   the  counsel   for  the 
United  States  may  have  till  the  3d  day  of  January  for  the  taking  of  the 
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testimony.    On  that  day  the  taking  of  testimony  for  the  United  States 
must  close  in  all  of  those  cases. 

''In  all  other  cases  the  connsel  for  the  United  States  may  have  to  and 
inclusive  of  the  3d  of  February  to  take  testimony  on  behalf  of  the  United 
States.  On  that  day  tho  taking  of  testimony  on  behalf  of  the  United 
States  must  close. 

''  From  this  date  to  the  3d  of  February  the  tim(*  is  appropriated  to  the 
taking  of  testimony  by  the  United  States.  And  the  claimants  are  not 
permitted  to  take  testimony  either  in  chief  in  support  of  their  claims  or 
in  rebuttiil,  except  in  rebuttal  in  the  one  hundred  and  thirty-one  cases 
above  mentioned,  when  notice  is  given  by  the  United  States  connsel  that 
the  taking  of  testimony  is  closed  on  the  part  of  the  United  States,  or  by 
stipulation  with  tho  United  States  counsel,  or,  in  cases  of  special  necessity, 
by  application  to  the  Commissioners  and  upon  8]>ccial  order. 

''After  the  3d  of  February  and  until  the  10th  of  March  the  claimants 
may  take  testimony  in  rebuttal.  At  that  time  (March  10)  their  taking  of 
testimony  in  rebuttal  must  close. 

"  l^oni  the  5th  of  February  to  the  10th  of  March  the  counsel  for  the 
Unit<'d  States  is  not  to  take  testimony  on  behalf  of  the  United  State's, 
except  by  stipulation  with  the  counsel  of  the  French  Republic,  or  in  cases 
of  special  necessity  by  application  to  the  Commissioners  and  upon  special 
order. 

'*  VI.  In  the  one  hundred  and  twenty-six  cases  in  which  the  claimants 
have  taken  no  testimony  it  is  ordered : 

"  lliat  if  the  claimants  intend  and  desire  to  take  testimony  they  must 
present  an  application  for  leave  to  take  testimony,  must  set  forth  by  affi- 
davit the  causes  of  the  delay  in  not  taking  testimony  heretofore,  and 
must  show  that  they  have  not  been  negligent  therein,  and  file  the  ssime 
with  the  secretary  and  give  notice  to  the  adverse  government  by  the  10th 
day  of  December. 

"The  adverse  government  may  have  till  December  20th  to  answer  the 
same. 

"The  case  of  St.  Roman  against  The  United  States  (No.  703)  being  of 
this  class,  is  subject  to  this  order. 

"VII.  Notice  of  the  time  and  place  of  taking  testimony,  etc.,  instead 
of  eighteen  days,  is  to  be  six  days  for  any  place*  within  1,500  miles  of 
Washington,  and  one  day  for  each  250  additional  miles. 

"  Arinos. 
"Gkofroy. 
"A.  O.  Aldik." 


Digitized  by  VjOOQ  IC 


CHAPTER  XXV. 


THE  CARLOS  BUTTERFIBLD  CLAIM:  CONVENTION 
BETWEEN  THE  UNITED  STATES  AND  DENMARK 
OF  DECEMBER  6,  1888. 

By  a  convention  signed  at  Copenhagen  De- 
Agreement  of  Arw-  cember  6, 1888,  the  United  States  and  Denmark 
*™**^^  agreed  to  refer  to  Sir  Edmund  Monsou,  then 

British  minister  at  Athens,  as  sole  arbitrator,  what  was  de- 
scribed as  "  the  claim  of  Carlos  Butterfield  and  Company,  of 
which  Carlos  Butterfield,  now  deceased,  was  the  surviving 
partner,  for  an  indemnity  for  the  seizure  and  detention  of  two 
vessels — the  steamer  Ben  Franklin  and  the  barque  Catherine 
Augusta — by  the  authorities  of  the  island  of  St.  Thomas,  of  the 
Danish  West  India  Islands,  in  the  years  1854  and  1855;  for 
the  refusal  of  the  ordinary  right  to  land  cargo  for  the  purpose 
of  making  repairs;  for  the  injuries  resulting  from  a  shot  fired 
into  one  of  the  vessels,  and  for  other  wrongs." 

It  was  provided  that  the  arbitrator  should  receive  ''  duly 
certified  copies  of  all  documents,  records,  affidavits,  or  other 
papers  heretofore  filed  in  support  of  or  against  the  claim  in 
the  proper  department  of  the  respective  governments,"  and 
that  each  government  should  at  the  same  time  furnish  to  the 
other  copies  of  the  papers  presented  by  it  to  the  arbitrator. 
It  was  agreed  that  each  government  should  file  its  evidence 
before  the  arbitrator  within  seventy-five  days  after  its  receipt 
of  notice  of  his  acceptance  of  the  position,  and  that  each 
should  be  allowed  seventy-five  days  thereafter  within  which 
to  file  a  written  argument.  The  arbitrator  was  to  ren- 
der his  award  within  sixty  days  after  the  date  at  which  the 
arguments  of  both  parties  should  have  been  received.  The 
expenses  of  the  arbitration,  including  the  compensation  of  a 
clerk  at  the  rate  of  not  more  than  $200  a  month,  if  the  arbi- 
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trator  should  request  such  aid,  were  to  be  defrayed  by  the  two 
governments  in  equal  moieties. 

December  7, 1888,  Mr.  Rasmus  B.  Anderson, 
Arbitrator  ^  whom  the  convention  was  signed  on  the 
part  of  the  United  States,  transmitted  it  to 
the  Department  of  State;  and  on  June  6, 1889,  Mr.  Blaine,  who 
had  then  become  Secretary  of  State,  informed  him  of  its  rati- 
fication,  and  observed  that  the  next  step  to  be  taken  was  to 
notify  Sir  Edmund  Monson  and  invite  him  to  accept  the  post 
of  arbitrator.  Mr.  Blaine  suggested  that  the  best  mode  of 
performing  that  act  would  be  for  the  United  States  and  Den- 
mark to  instruct  their  diplomatic  representatives  at  Athens 
to  address  to  Sir  Edmund  a  joint  note,  as  was  done  in  the 
analogous  case  of  the  Masonic.^  To  this  end  Mr.  Blaine 
inclosed  to  Mr.  Anderson  a  draft  of  a  joint  note,  and,  to  meet  any 
possible  objection,  a  draft  of  an  identic  note  also.*  The  Dan- 
ish minister  at  Washington,  however,  suggested  that  his  gov- 
ernment might  find  difficulty  in  communicating  with  Sir 
Edmund  Monson  through  its  representative  at  Athens,  who 
was  only  a  consul.  Mr.  Blaine  therefore  authorized  Mr. 
Anderson,  if  such  difficulty  should  be  found  to  exist,  to  sign 
with  the  Danish  minister  for  foreign  aft'airs  a  joint  note,  or  to 
write  a  separate  but  identic  note,  to  be  sent  out  from  Copen- 
hagen. There  was,  however,  one  point,  said  Mr.  Blaine,  to  be 
clearly  understood,  and  that  was  '^  that  the  date  of  the  receipt 
of  notice,  from  which  the  seventy -five  days  allowed  for  the  sub- 
mission by  each  government  of  its  case  to  the  arbitrator  are 
to  be  counted,  is  the  date  of  the  receipt  by  the  department  for 
foreign  affairs  of  such  government  of  the  notice  of  the  arbitra- 
tor's acceptance.''  The  director-general  of  tbe  Danish  depart- 
ment of  foreign  afi'airs  deemed  it  preferable  to  send  separate 
identic  notes,  in  order  to  avoid  the  delicate  question  as  to 
who  should  sign  first.  In  consequence  the  Danish  minister 
for  foreign  affairs  and  Mr.  Anderson,  on  July  1,  1889,  sent  to 
Sir  Edmund  Monson  separate  but  identic  notes,  soliciting 
his  acceptance  of  the  post  of  arbitrator.  On  the  8th  of  July 
Sir  Edmund  Monson  replied,  accepting  the  trust. 


»  For.  Rel.  1885, 693. 

« For.  Rel.  1889, 152.  When  Sir  Edmund  Monson  was  originally  selected 
as  arbitrator,  be  was  British  minister  at  Copenhagen.  When  the  conven- 
tion was  signed,  he  had  been  transferred  to  Athens. 
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The  history  of  the  claim  thus  agreed  to  be 
^-j^*  *  submitted  to  arbitration  was  peculiar.  On 
February  2,  1855,  Mr.  Marcy,  who  was  then 
Secretary  of  State,  called  the  attention  of  M.  Bille,  the  Danish 
charge  d'affaires  at  Washington,  to  an  '^  outrage '^  committed  on 
the  21st  of  the  preceding  December  "by  the  officer  command- 
ing the  forts  at  the  island  of  St.  Thomas,  Danish  West  Indies, 
by  firing  upon  the  American  steamer  Benjamin  Franklinj 
which  had  been  regularly  cleared  at  the  custom-house.^  Mr. 
Marcy  said  that  a  detailed  statement  of  the  occurrence  had 
been  communicated  to  the  Department  of  State  by  the  com- 
mer^'jal  agent  of  the  United  States  at  St.  Thomas,  who  repre- 
sented the  attack  ux)on  the  steamer  as  having  been  eutirely 
miprovoked;  and  he  expressed  the  hope  that  M.  Bille  might 
be  in  possession  of  fact-s  which  would  "serve  to  exculpate 
or  palliate  the  conduct  of  the  officer  by  whose  orders  the  act 
of  violence  adverted  to  was  committed.''  On  the  next  day  M. 
Bille  communicated  to  Mr.  Marcy  a  report  on  the  occurrence 
from  the  authorities  at  St.  Thomas,  and  the  matter  was  not 
then  further  pressed. 

May  4,  1860,  Mr.  Cass,  as  Secretary  of  State,  transmitted 
to  Mr.  James  M.  Buchanan,  then  minister  of  the  United  States 
at  Copenhagen,  a  letter  from  an  attorney  in  the  city  of  Wash- 
ington, accompanied  with  a  mass  of  papers,  relating,  as  Mr. 
Cass  said,  "  to  a  claim  of  Messrs.  Carlos  Butterfield  &  Co. 
against  the  Government  of  Denmark  for  damages,  losses,  and 
expenses  occasioned  by  the  alleged  unlawful  acts  of  the  public 
authorities  of  the  island  of  St.  Thomas  in  detaining,  etc.,  the 
steamer  Benjamin  Franklin  and  bark  Catherine  Augusta^  ves- 
sels belonging  to  them.  In  order  that  you  may  have  in  your 
possession,'' continued  Mr.  Cass,  "everything  necessary  to  a 
full  understanding  of  this  claim,  which  you  are  instructed  to 
present  without  delay  to  the  Government  of  Denmark,  I  trans- 
mit, in  addition  to  the  papers  mentioned  above,  a  copy  of  a 
brief  correspondence  which  took  place  in  1855  between  the  late 
Secietary  of  State  and  the  Danish  charge  d'affaires  in  this 
city  on  the  subject  of  the  firing  into  the  Benjamin  Franklin.^^ 
This  was  the  whole  of  the  instruction.  The  "  brief  correspond- 
ence" referred  to  consisted  of  the  notes  of  Mr.  Marcy  and  M. 
Bille,  to  which  we  have  adverted. 

On  June  20, 1860,  Mr.  Buchanan  presented  the  claim  to  the 
Danish  Government,  and  in  so  doing  stated  among  other  things 
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that  ^'  the  bark  and  the  steamer  were  detained  on  one  pretext 
or  another  by  the  authorities  at  St.  Thomas  from  about  the 
time  of  theii-  arrival,  in  the  month  of  September  1854,  until  the 
time  of  their  departure,  in  the  month  of  May  1855."  This 
statement  betrayed  a  misconception  of  the  evidence.  The 
attorney  by  whom  the  papers  were  laid  before  the  Department 
of  State  described  the  claim  as  one  for  damages  for  "the 
detention  of,  and  other  acts  of  aggression  in  relation  to,"  the 
vessels  in  question.  He  did  not  venture  to  say  that  they  had 
been  detained  for  any  particular  period.  The  instructions  to 
Mr.  Buchanan  merely  referred  to  the  "  detaining,  etc.,"  of  the 
vessels.^ 

By  a  note  of  August  10, 1860,  the  Danish  minister  of  foreign 
affairs  denied  that  his  government  had  incurred  any  liability; 
and  the  claim  slumbered  till  May  2, 1866,  when  Mr.  Seward,  as 
Secretary  of  State,  inclosed  to  Mr.  Yearaan,  then  minister  of 
the  United  States  at  Copenhagen,  a  statement  presented  by 
some  attorneys  in  New  York,  and  directed  him  to  "  recall  the 
attention  of  the  Danish  (iovemment  to  the  subject."  .Mr. 
Yeaman  did  so  on  the  20th  of  the  following  August,  in  an  ener- 
getic note  to  the  minister  of  foreign  affairs,  with  which  he 
inclosed  a  copy  of  the  statement  of  the  New  York  attorneys. 
In  this  statement  the  claim  was  estimated  at  $301,814.08,  exclu- 
sive of  interest.  Again  the  Danish  Government  denied  any 
liability.  But  before  its  reply  was  made  Mr.  Seward,  in 
acknowledging  the  receipt  of  a  copy  of  Mr.  \^eaman-s  note, 
observed  that  while  his  ''argument  in  favor  of  the  claim"  was 
"luminous  and  strong,"  "no  definitive  opinion  upon  the  sub- 
ject" could  be  formed  till  the  answer  of  the  Danish  Govern- 
ment should  have  been  received.^ 


'  H.  Ex.  Doc.  33, 45  Cong.  3  seas.  10. 

2  Id.  71.  Mr.  Seward's  general  attitude  on  tbe  subject  may  be  inferred 
from  the  following  letter,  in  relation  to  an  analogous  case: 

"Department  of  State, 

''  Washington,  Sepf ember  6,  lSr,7, 
'^  Messrs.  R.  P.  Buck  &  Co.,  Neic  York. 

"Gentlkmen:  I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
4th  instant,  in  relation  to  the  extended  detention  at  the  island  of  St. 
Thomas  of  a  cargo  of  implements  of  war  shipped  by  the  bark  Patmo$.  In 
order  to  comply  with  your  request  for  an  answer  in  season  for  the  St. 
Thomas  mail  of  the  7th  instant,  I  am  obliged  to  speak  from  imperfect 
information,  and  therefore  confine  myself  to  saying  that  3'ou  will  do  well 
to  govern  your  conduct  by  the  expectation  that  the  United  States  will  bo 
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The  claim  remained  withoat  farther  action  till  June  23, 18^, 
when  Mr.  Fish,  as  Secretary  of  State,  in  a  note  to  the  Danish 
minister  at  Washington,  referring  to  the  fact  that  the  claim 
had  been  twice  presented  and  twice  rejected,  proposed  arbi- 
tration of  it.  The  Danish  minister  promised  to  bring  the  prop- 
osition to  the  knowledge  of  his  government.  In  April  1874 
the  Department  of  State  informed  Mr.  Cramer,  then  minister 
of  the  United  States  at  Copenhagen,  that  it  had  not  as  yet  been 
advised  of  the  intentions  of  the  Danish  Government,  and 
instructed  him  to  renew  the  proposition.  The  Danish  Govern- 
ment endeavored  to  show  that  the  claim  should  be  withdrawn; 
and,  although  the  claimants  afterward  sought  to  obtain  some 
action  by  Congress,^  the  correspondence  had  been  susx>ended 
for  nearly  twelve  years  when,  in  a  note  of  February  18, 1886, 
Mr.  Rasmus  B.  Anderson,  then  minister  of  the  United  States 
at  Copenhagen,  renewed,  under  instructions,  the  proposal  of 
arbitration,  which  the  Danish  Government  at  length  accepted. 
By  the  evidence  in  the  case  it  appears  that 
and  i^toiti  ^^®  Steamer  Bmi  Franklin^  of  813  tons,  and  the 

bark  Catherine  Augusta^  of  351  tons  burden, 
were  cleared  at  New  York  in  September  1854  for  the  port  of 
St.  Thomas  in  the  Danish  West  Indies.    Though  the  real  pro- 
prietors were  Carlos  Butterfield  &  Co.,  the  vessels  were  cleared 
in  the  name  of  J.  N.  Olcott,  who,  "  as  a  matter  of  convenience," 
held  the  title  and  appeared  in  the  registry  and  clearance  as 
owner.    Prior  to  her  departure  from  New  York  the  Ben  Frank- 
lin was  seized,  on  the  application  of  the  Venezuelan  consul,  on 
the  ground  that  she  was  engaged  in  a  hostile  expedition,  in 
violation  of  the  neutrality  of  the  United  States.    The  Cathe- 
Tine  Augusta  had  left  New  York  on  the  2d  of  September  laden 
with  cannon,  muskets,  and  munitions  of  war.    The  Ben  Frank- 
lin was  seized  by  the  Federal  authorities  at  New  York  on  the 
13th,  when  on  the  i>oint  of  departing.    A  civil  war  in  Vene- 
zuela had  not  long  before  been  brought  to  a  close,  and  it  was 

very  slow  to  dispute  the  right  of  Denmark  to  construe  her  neutral  obliga- 
tions as  requiring  her  to  prevent  the  departure  of  articles  coutraband  of 
war  stored  in  one  of  her  ports  without  ample  security  against  their  being 
conveyed  to  a  belligerent  engaged  in  hostilities  with  a  power  with  which 
Denmark  is  at  peace. 

''Tour  obedient  servant,  William  H.  Skward." 

(MS.  Dom.  Let.  vol.  77,  p.  71. ) 

'  H.  Report  672,  46  Cong.  2  sees. 
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a  matter  of  common  report  in  tbe  American  press,  both  in  the 
United  States  aud  elsewhere,  that  General  Paez,  the  leader  of 
the  unfenccessful  party,  who  had  sought  refuge  in  the  United 
States,  was  fitting  out  an  expedition  there  for  the  purpose  of 
renewing  the  contest.  It  was  suspected  that  the  two  vessels 
in  question  constituted  the  expedition,  and  that  its  prepara- 
tion for  hostilities  would  be  completed  by  tbe  transfer  of  an 
armament  from  the  Catherine  Augusta  to  the  Ben  Franklin  at 
some  idace  outside  of  the  United  States.  After  a  brief  deten- 
tion however  the  Ben  Franllin  was  discharged  by  reason  of 
the  infirmity  of  the  complaint;  but  she  was  required  to  give 
bond  in  the  sum  of  $20,000  as  a  guaranty  that  her  destination 
was  not  illegal.     She  cleared  for  St.  Thomas  September  19. 

The  Ben  Franllin  arrived  at  St.  Thomas  on  the  29th  of 
September  and  the  Catherine  Augusta  on  the  next  day.  Under 
the  circumstances  the  latter  vessel  would  not  have  been  per. 
mitted  to  enter  the  port  if  she  had  not  been  in  distress.  But 
on  her  way  from  New  York  she  had  encountered  heavy  weather, 
and  had  suffered  considerable  damage.  Her  mainmast  was 
sprung  so  that  it  could  not  be  repaired;  many  of  her  sails 
were  split  or  blown  awayj  her  jib  boom  was  gone;  her  rig- 
ging was  badly  injured,  and  some  of  her  yards  and  topmasts 
required  to  be  replaced.  A  survey  was  made  by  two  American 
shipmasters,  and  on  the  9th  of  October  they  recommended  that 
the  cargo  should  be  discharged  in  order  that  the  necessary 
repairs  to  the  vessel  might  be  made.  It  does  not  appear  that 
permission  to  land  the  cargo  was  then  applied  for.  But  on 
the  15th  of  October  Mr.  H.  H.  Berg,  the  governor  of  the  island, 
addressed  to  Mr.  Buhl,  the  acting  commercial  agent  of  the 
United  States,  the  following  letter: 

*' Government  House,  St.  Thomas, 

''  October  15,  1854. 

*'  Sir:  I  consider  it  a  duty  due  to  an  Agent  of  a  friendly  na- 
tion to  inform  you  that  communication  has  been  made  to  me 
on  the  part  of  the  Republic  of  Venezuela  relative  to  the  \1 
American  ships,  the  Bark  Catharine  Augusta  (partly  laden 
with  ammunition  of  war)  and  the  Steamer  Benjamin  Franklin, 
lying  in  this  harbor,  namely  that  the  ultimate  intention  of 
their  voyage  is  hostile  to  the  peace  and  tranquillity  of  the  said 
Republic. 

''As  this  Government  cannot  permit  its  subjects  aiding,  abe^ 
ting,  or  countenancing  undertakings  which  tend  to  disturb 
the  peace  and  tranciuillity  of  any  amlval  nation,  orders  have 
been  given  to  exact  a  security  which  preliminary  has  been 
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fixed  at  $20,000,  from  the  consignees  of  the  vessel  Messrs. 
Moron  &  Go.,  that  no  such  illegal  expedition  be  carried  out, 
and  until  the  security  is  given  they  are  interdicted  having  any- 
thing to  do  with  the  said  vessels  and  their  cargoes,  at  the  same 
time  and  until  the  security  is  given  the  police  is  ordered  to 
prevent  all  Danish  subjects  from  aiding  or  repairing  the  ships. 
"Having  made  you  this  communication  I  have  no  doubt 
that  also  you  on  your  part  as  acting  commercial  agent  of  the 
United  States,  will  take  all  the  measures  which  may  be  in 
your  power  to  prevent  eftectually  any  traffic  with  said  ships 
or  cargoes,  (lontrary  to  the  rights  as  well  as  to  the  duties  of 
I>eacefal  nations. 

*'  I  have  the  honor  to  be,  sir,  your  most  obt  svt, 

"H.  H.  Bebg.'' 

The  purport  of  this  letter  was  that  the  Danish  authorities, 
having  been  advised  on  the  part  of  Venezuela  that  the  desti- 
nation of  the  vessels  was  hostile,  required  of  the  consignees  at 
St.  Thomas,  as  a  condition  of  permitting  the  vessels  to  be  fit- 
ted for  sea,  a  pledge  that  they  would  not  carry  out  the  illegal 
design  in  which  they  were  suspected  of  being  engaged.  And 
In  this  relation  it  is  proper  to  advert  to  the  coincidence  that  on 
the  9th  of  October  Mr.  Eames,  then  United  States  minister  at 
CaracaB,  addressed  a  letter,  a  copy  of  which  he  duly  commu- 
nicated to  the  Department  of  State,  to  Mr.  Helm,  the  United 
States  commercial  agent  at  St.  Thomas,  saying  that  on  the 
preceding  day  the  minister  of  foreign  affairs  of  Venezuela  had 
informed  him  that  he  had  just  received  intelligence  from  the 
Venezuelan  consul  at  St.  Thomas  that  a  steamer  and  ^^  two 
other  vessels"  had  arrived  there  from  the  United  States  with 
arms  and  munitions  of  war  intended  to  be  introduced  into 
Venezuela  in  aid  of  the  revolutionary  movements  which  had 
lately  taken  place  in  that  country.  From  the  same  source 
the  minister  of  foreign  affairs  said  that  he  had  learned  that 
another  steamer  was  expected  soon  to  arrive  at  St.  Thomas 
with  the  same  object,  and  that  he  feared  that  all  or  some  of 
the  vessels  formed  part  of  a  military  expedition  set  on  foot 
in  the  United  States  against  the  Government  of  Venezuela. 
Mr.  Eames  replied  that  he  had  no  information  on  the  subject, 
except  that  he  had  understood  that  there  were  private  letters 
in  Caracas  from  St.  Thomas  stating  that  all  idea  of  a  military 
exi>edition  at  that  time  against  Venezuela  by  the  friends  of 
General  Paez  had  been  abandoned.^ 

A  reply  to  Governor  Berg's  letter  was  made  on  the  19th  of 


'  H,  Ex.  Doc.  33, 45  Cong.  3  sesB.  3. 
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October  by  Mr.  Helm,  who  had  been  temporarily  away  from 
his  post  on  leave  of  absence.  At  this  time  Mr.  Olcott,  the 
ostensible  owner  of  the  vessels,  had  arrived  at  St.  Thomas, 
and  the  reply  obviously  was  written  after  a  conference  with 
him,  as  well  as  with  the  other  parties  interested.  It  was  as 
follows: 

"CoMMERCiAi.  Agency  of  the  U.  S.  of  A. 

**At  the  Island  of  St.  Thomas, 

"  Oct  19th J  1854. 

"  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  15th  instant  to  Mr.  Ruhl,  then  acting 
Commercial  Agent  of  the  United  States  of  America,  at  this 
Island,  on  the  subject  of  the  two  American  vessels,  to  wit  the 
Bark  Catharine  Avgusta,,  and  the  steamer  Benjamin  Franklin^ 
in  which  you  say  "  you  have  received  information  that  the  ulti- 
mate intention  of  their  voyage  is  hostile  to  the  Republic  of 
Venezuela."  I  have  the  gratification  to  say  in  reply,  that 
whatever  may  have  been  the  original  intention  of  the  parties 
in  the  embarkation  of  these  two  vessels,  that  1  have  assur- 
ances upon  which  I  rely,  that  there  is  now  no  hostile  intention 
on  the  part  of  the  oicners  or  agents  of  these  vessels  towards  any 
Government  or  nation  whatever.  It  affords  me  great  pleasure 
to  say  further,  that  I  will  co-operate  with  your  Excellency  in 
preventing  any  breach  of  the  Laws  of  Kations,  treaties,  or  any 
interruption  of  the  friendly  relations  existing  between  this 
Government  and  the  United  States  as  well  as  all  friendly 
nations. 

"The  conditions  you  require  previous  to  the  repairs  being 
done  to  the  Bark  are  not  objectionable  in  any  degree;  yet  it  is 
the  opinion  of  the  owner,  (Captain,  Consignee,  and  a  survey  of 
competent  American  shipmasters,  that  tlie  Bark  which  is  in 
distress  cannot  be  repaired  without  discharging  her  cargo, 
which  consists  of  Ammunition,  Cannon,  Guns,  &c.  &c. 

''The  parties  propose  to  execute  the  bond  you  retjuire  with 
the  additional  condition  that  no  part  of  it  will  be  removed 
after  being  landed,  without  your  consent,  which  of  course 
would  not  be  given  until  you  were  fully  satisfied  of  its  legal 
and  peaceful  disposition. 

"  1  therefore  very  respectfully  ask  that  upon  the  execution  of 
the  bond  aforesaid,  which  in  my  opinion  is  ample  guarantee  to 
this,  as  well  as  to  the  Government  which  1  have  the  honor 
to  represent,  at  this  Island,  that  no  injury  can  be  done  either  to 
the  Venezuelan  Republic  or  to  any  other  nation,  that  permis- 
sion be  given  for  the  discharge  of  the  cargo  and  repairs  neces- 
sary to  place  the  Bark  in  a  seaworthy  condition. 

"  I  have  the  honor  to  be  very  respectfully  your  obt.  servt., 

"Ch.  J.  Helm, 
"  U,  S,  Coml.  Agt. 

''To  His  Excellency  H.  H.  Berg 

^^  Governor  of  the  Island  of  St,  Thomas J^ 
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Several  points  Id  this  letter  are  to  be  noted:  (1)  That  the 
original  unlawful  destination  of  the  vessels  was  not  denied; 
(2)  that  the  conditions  prescribed  by  Governor  Berg  in  respect 
of  the  repairs  of  the  Catherine  Augusta  were  conceded  by  the 
parties  in  interest  to  be  unobjectionable;  (3)  that  they  them- 
selves proposed  to  add  to  the  bond  the  condition  that  no  part  of 
the  cargo  should  be  removed  without  satisfactory  assurance 
being  given  of  its  lawful  disi>osition ;  and  (4)  that  Mr.  Helm  con- 
sidered it  proper  to  cooperate  with  the  colonial  authorities  in 
order  that  the  neutrality  of  Denmark  might  not  be  violated  by 
the  citizens  and  vessels  of  his  nation.  These  points  w  ere  also 
prominently  brought  out  in  a  dispatch  from  Mr.  Helm  to  Mr. 
Marcy  of  JToveraber  30, 1854.  In  this  dispatch  Mr.  Helm  stated 
that  when  he  returned  to  St.  Thomas  he  found  there  the  vessels 
in  question,  one  in  ballast  and  the  other  loaded  with  cannon, 
muskets,  and  ammanition,  "which,"  observed  Mr.  Helm,  "1 
presume,  were  originally  destined  for  the  revolutionary  party 
in  the  republic  of  Venezuela,  but  which  expedition  was  aban- 
doned before  they  sailed  from  New  York,  as  I  have  every  reason 
to  believe.''  The  authorities  had,  he  said,  refused  to  permit  the 
cargo  of  the  bark  to  be  discharged  till  his  arrival,  when  the 
governor  agreed  that  it  might  be  done  under  his  supervision. 
"The cargo  was  then  discharged  by  me,"  added  Mr.  Helm,  "  and 
an  inventory  taken,  and  is  not  to  be  removed  from  its  place  of 
storage  until  the  governor  of  this  island  and  myself  shall  be 
satisfied  that  it  goes  in  a  legal  and  proper  channel."  * 

The  cargo,  consisting  of  18  cannon,  5,000  muskets  and. other 
arms,  600,000  cartridges,  and  5,000  pounds  of  powder,  was 
stored  partly  in  the  warehouses  of  the  consignees  and  partly 
in  those  of  the  government,  and  the  repairs  of  the  bark  were 
proceeded  with  ;  but  they  were  not  completed  till  the  19th  of 
December,  and  the  bark  was  not  pronounced  seaworthy  till 
the  20th.  Permission,  however,  to  reload  the  cargo  was  not 
then  asked  for,  the  reason  being  that  neither  the  vessels  nor 
the  cargo  had  been  disposed  of.  By  the  papers  presented  to 
the  Department  of  State  by  the  Washington  attorney  in  1800 
it  apiieared  that  on  September  18, 1854,  Mr.  Olcott,  being  then 
in  New  York,  sent  to  Mr.  Jost*  Gener,  in  the  city  of  Mexico, 
a  power  of  attorney,  with  the  statement  tliat  he  was  **desirou8 
of  a  market  for  the  sale  of  two  vessels,  with  their  equipments, 
such  as  clothing  for  soldiers,  muskets,  ammunition,  etc."    He 


» H.  Ex,  Doc.  33,  45  Cong.  3  sess.  5. 
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said  that  he  was  about  to  sail  for  St.  Thomas,  '^hoping  to  find 
a  market  there  for  these  vessels  and  their  cargoes/'  which  he 
then  described.  "At  the  same  time,"  added  Mr.  Olcott,  "  I 
wish  to  see  what  can  be  done  in  Mexico  with  them.  Probably 
you  may  be  able  to  sell  them  to  that  government  for  war 
vessels,  as  they  are  well  calculated  for  that  purpose.  You  are 
authorized  to  sell  them,  with  all  their  appurtenances,  for 
$500,000  *  *  *  If  I  should  be  able  to  effect  an  operation 
(fori  intend  to  offer  them  for  sale  to  St.  Domingo,  Venezuela, 
and  other  neighboring  governments),  I  shall  take  care  that  it 
will  be  conditional  until  I  hear  from  you."  It  seems  that  in 
the  latter  part  of  October  Mr.  Gener  offered  the  vessels  and 
cargo  to  the  Messrs.  Cammet  &  Co.,  of  the  city  of  Mexico,  for 
the  Mexican  Government ;  that  on  the  10th  of  November  the 
Messrs.  Cammet  &  Co.  made  a  proposition,  but  a  week  later 
withdrew  it  on  the  report  that  the  vessels  had  been  '*  detained  " 
at  St.  Thomas  as  '^suspicious;-'  that  the  negotiations  were 
afterward  renewed,  but  were  broken  off  when  news  was 
received  of  the  firing  on  the  Ben  Franklin;  and  that  on  March 
31,  1855,  Gener  wrote  that  he  had  sold  the  vessels  and  cargo 
to  the  Mexican  Government,  but  at  a  price  greatly  below 
what  he  could  have  obtained  for  them  but  for  the  occurrences 
at  St.  Thomas.  He  considered  that  those  occurrences  had 
"prejudiced  the  interest  of  Mr.  Olcott  to  the  amount  of  at 
least  from  $250,000  to  $350,000." 

It  was  not  till  May  7, 1855,  that  Mr.  J.  T.  Pickett,  as  attorney 
for  Mr.  Olcott,  informed  Governor  Berg  that  he  had  received 
instructions  to  dispatch  the  vessels  to  Mexico  to  be  incorpo- 
rated into  the  Mexican  navy,  and  asked  for  permission  to  reship 
the  cargo.  Governor  Berg  objected  to  the  documents  which 
accompanied  the  request  on  the  ground  that,  being  witnessed 
only  by  a  Mexican  notary,  they  were  not  legalized  according 
to  the  laws  of  Denmark;  and  he  also  referred  to  the  bond 
given  by  the  Messrs.  Moron  «&  Co.,  which  could  not,  he  said, 
be  renounced  till  proof  was  given  that  the  vessels  and  cargo 
had  arrived  at  a  lawful  destination.  On  the  9th  of  May,  how- 
ever, on  Mr.  Helm's  assurance  as  to  the  legal  destination  of  the 
cargo,  he  allowed  it  to  be  reshipped.  This  task  was  completed 
on  the  19th  of  May,  when  a  ({uestion  arose  as  to  the  payment 
of  duties.  In  their  bond  to  the  governor  the  Messrs.  Moron  & 
Co.,  as  consignees  of  the  cargo,  agreed  to  pay  duty  on  it  in  the 
event  of  its  being  exported  for  the  account  of  others  than  the 
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origiual  owners.  Mr.  Pickett  contended  that  the  sale  Wiis  not 
to  be  complete  till  the  delivery  of  the  vessels  and  cargo  in  a 
Mexican  port,  and  therefore  that  no  duty  should  be  exacted. 
The  attorneys  of  the  claimant  in  1866,  in  their  statement  to 
the  Department  of  State,  said:  '*The  papers  do  not  show  how 
tbis  dispute  was  terminated,  but  a  clearance  was  finally 
granted,  dated  the  26th  of  May  1855."  ^  The  Danish  memorial 
to  the  arbitrator  stated  that  the  (|uestion  was  <^  settled  in  con- 
formity with  the  wishes  of  the  owner."  As  the  claim  never 
embraced  any  specific  item  for  duties,  the  statement  in  the 
Danish  memorial  seems  to  have  been  correct. 

Such  was  the  "seizure"  and  the  seven  months'  "detention" 
of  the  Ben  Franklin  and  Catherine  Augusta,    They  were  sent 
to  St.  Thomas,  according  to  their  own  account,  for  a  market. 
As  security  against  a  violation  of  the  neutrality  of  the  port, 
they  were  required  to  give  a  bond,  which  was  furnished  by 
their  consignees,  not  to  carry  into  efi'ect  an  alleged  unlawful 
expedition.    Alter  the  repairs  of  the  Catherine  Augusta  were 
completed,  they  remained  five  months  in  port,  awaiting  a  sale. 
While  the  vessels  were  thus  lying  in  the 
^'^^Ttf!^iivi^^^^  port  of  St.  Thomas  the  Ben  Franklin  was  char- 
tered by  the  "Royal  British  Mail  Steam  Ship 
Company"  for   a  voyage  to  Barbados  and   return.     When 
starting  out  on  this  voyage,  she  was  fired  into  under  circum- 
stances which  may  be  briefly  narrated.    The  port  of  St.  Thomas 
is  on  a  bay  formed  by  two  points  of  land  projecting  into  the 
sea.    At  the  base  of  the  bay  are  the  town  and  the  fort,  while 
on  each  point  there  is  a  battery,  that  on  the  left  being  known 
as  the  Prinds  Frederick  and  that  on  the  right  as  the  Milhlen- 
feldt.    According  to  the  regulations  of  the  port,  the  master  of 
an  outgoing  vessel  was  required,  after  obtaining  his  clearance 
at  the  custom-house,  to  have  it  visaed  at  the  fort.    Ordinarily 
this  was  suflScient,  but  by  a  regulation  which  had  been  in 
force  for  many  years  no  vessel,  even  though  her  clearance  had 
beeu  visaed,  was  allowed  to  leave  the  port  after  sunset  with- 
out a  special  permit,  called  a  night  pass.    Whenever  such  a 
permit  was  granted,  information  of  its  issuance  was  at  once 
commanicated  to  the  Prinds  Frederick  battery,  in  order  that 
the  vessel  on  giving  her  name  might  be  permitted  to  depart. 
If  no  sach  permit  had  been  granted,  the  fort  was  directed  to 
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Stop  the  vessel,  first  by  two  shots,  one  forward  and  the  other 
aft,  as  a  warning,  and  then,  if  those  were  not  heeded,  by  others 
directed  at  her  until  she  should  lie  by.  To  this  regulation 
men-of-war  obviously  were  not  subject,  and  the  vessels  of  the 
Eoyal  British  Mail  Steam  Ship  Company  were  specially  ex- 
empted from  it  by  a  royal  Danish  ordinance  of  September  11, 
1840,  which  placed  such  vessels  on  the  same  footing  as  men- 
of-war.  In  the  present  case  the  Ben  Franklin  had  been  char- 
tered by  the  superintendent  of  the  company  for  a  single  voyage. 
The  company's  signal  flag  was  given  her,  but  she  sailed  under 
American  colors,  and  no  application  was  made  to  the  Danish 
authorities  to  accord  her  the  privilege  enjoyed  by  the  com- 
pany's ships.  She  was  cleared  in  the  ordinary  way,  and  no 
night  pass  was  demanded.  On  her  way  out  at  night  she  was 
hailed.  It  was  asserted  in  behalf  of  the  steamer  that  she 
stopped  on  the  first  shot  being  fired.  This  the  garrison  denied. 
At  any  rate  four  shots  were  fired,  the  third  one  of  which 
passed  through  the  cabin  of  one  of  the  passengers,  fortunately 
injuring  no  one.  The  Danish  authorities  jdaced  the  blame  on 
the  superintendent  of  the  steamship  company,  because  of  his 
neglect  to  apply  for  a  night  pass  or  for  exemption  from  the 
requirement.  In  behalf  of  the  ship  it  was  maintained  that,  as 
it  was  well  known  at  the  fort  and  at  the  custom-house  that 
the  vessel  had  been  chartered  by  the  company,  the  garrison 
should  have  been  notified. 

The  incident  was  brought  by  Mr.  Marcy  to  the  notice  of  the 
Danish  minister  at  Wasliington,  with  the  result  which  has 
already  been  indicated.  It  was  also  made  the  subject  of  ener- 
getic representations  by  the  British  Government,  through  its 
minister  at  Copenhagen,  who  asked  for  full  reparation  to  the 
owner  for  the  damage  done  to  the  steamer,  and  also  for  the 
suitable  punishment  of  the  otfenders.  The  Danish  Govern- 
ment denied  any  liability  in  the  niatter,  maintaining  that  the 
privilege  of  going  out  at  night  without  a  pass  could  not  be 
claimed  by  a  vessel  temporarily  in  the  service  of  the  steamship 
company  except  under  a  special  permission  of  the  authorities, 
and  that  this  was  conceded  in  the  case  of  the  Ben  Franklin 
by  her  obtaining  a  clearance  at  the  custom-house  and  an 
acquittance  at  the  fort,  from  all  which  things  the  boats  of  the 
company  were  exempt. 

Immediately  after  the  occurrence  a  military  court  of  inquiry 
was  organized  at  St.  Thomas  for  the  purpose  of  making  an 
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investigation.  The  harbor  master,  who  also  was  in  the  service 
of  the  steamship  company,  stated  that  before  noon  on  the  21  st 
of  December  he  was  informed  that  the  steamer  Ben  Franklin 
had  been  chartered  by  the  English  company  to  carry  to  Bar- 
bados the  mails,  merchandise,  and  passengers  which  had  ar- 
rived by  the  packet  from  Europe ;  that  not  long  afterward  a 
soldier  from  the  fort  came  and  said  that,  as  the  Ben  Franklin 
bad  shifted  her  position,  it  was  supposed  that  she  was  going 
to  leave  i)ort,  but  that  the  fort  had  not  been  advised  of  her 
intended  departure,  and  that  in  reply  he  requested  the  soldier 
to  say  that  'Hhe  steamer's  commander  should  have  reported 
before  he  left  his  anchorage,  but  he  is  only  at  present  going 
alongside  the  steamer  from  Europe  to  take  on  board  mails  and 
passengers  for  Barbados,  being  chartered  for  the  company's 
account,  and  will  be  cleared  as  usual  by  the  consignee." 

Major  Gastonier,  the  commandant  of  the  fort,  stated  that 
when,  on  the  morning  of  the  day  in  question,  the  steamer 
seemed  about  to  leave  without  having  been  cleared  at  the  fort, 
the  sentinel  at  the  battery  asked  whether  he  should  stop  her 
by  firing.    He  answered  in  the  negative,  but  directed  him  to 
hold  himself  in  readiness,  and  at  the  same  time  sent  a  man 
to  the  harbor  master  to  inquire  whether  the  ship  intended  to 
depart.    The  reply  he  received  was  that  "the  steamer  had 
placed  herself  alongside  of  another  steamer  in  order  to  take 
on  board  some  passengers,  and  would  then  apply  to  the  fort  for 
clearance."    Nothing  was  reported  to  him  as  to  her  taking 
merchandise  and  mails,  nor  as  to  her  having  been  chartered 
by  the  English  company.    After  he  heard  the  firing  in  the 
evening,  the  first  lieutenant.  Baron  de  Eosenkrantz,  arrived 
at  the  fort  and  said  that  he  had  heard  in  the  town  that  the 
steamer  would  take  the  mail  and  passengers  of  the  Royal 
British  steamer  Parana.    In  consequence  he  ordered  the  boat 
at  once  to  be  sent  from  the  port  to  the  battery  to  learn  why 
they  had  fired,  and  to  order  them  not  to  arrest  the  Ben  Frank- 
lin if  she  should  attempt  to  leave.    The  distinctive  flag  of  the 
English  company's  steamers  served  as  the  distinctive  flag  of 
a  large  number  of  other  vessels.    The  fact  that  the  American 
steamer  had  raised  the  flag  had  not  attracted  the  attention  of 
anyone  at  the  fort. 

Various  other  witnesses  testified  to  the  same  effect.  The 
commandant  at  the  battery  testified  that  when  he  fired  he 
could  not  see  the  flag  of  the  Ben  Franklin^  and  that  he  knew 
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nothing  of  her  being  chartered  to  the  English  company;  but 

that,  as  he  had  seen  her  emitting  smoke  in  the  afternoon,  and 

had  not  been  informed  that  she  had  a  night  pass,  he  conceived 

the  idea  that  she  intended  to  slip  out  at  night. 

The  injury  to  the  steamer  was  temporarily  repaired  the  next 

morning,  and  she  made  the  voyage  to  Barbados,  returning  in 

about  twelve  days. 

The  argument  before  the  arbitrator  in  sup- 

^^*^!^.*,.  ^  '^^'  port  of  the  claim  was  prepared  and  signed  by 

port  of  the  Claim.     *,  ,         ,  «  „  .        , 

the  attorneys,^  aud  was  formally  transmitted 

by  the  Department  of  State  to  Sir  Edward  Monson  through 

the  United  States  minister  at  Athens.    It  claimed  indemnity 

for  the  following  act.s : 

"First.  The  seizure  and  detention  of  the  American  bark 
Catherine  Auqustn, 

"  Second.  The  refusal  to  her  of  the  ordinary  right  to  laud 
her  cargo  for  the  purpose  of  making  repairs,  and  herein  of  the 
exaction  of  unusual,  onerous,  and  illegal  conditions. 

"Third.  The  seizure  and  detention  of  the  steamer  Ben 
Franklin, 

"Fourth.  The  wrongful  firing  of  a  shot  into  the  last-named 
steamer  and  the  injuries  resulting  therefrom." 

In  support  of  this  claim  the  argument  stated  that  "  Carlos 
Butterfield,  a  citizen  of  the  United  States,  a  merchant  of  high 
standing  both  in  the  city  of  New  York  and  the  city  of  Mexico, 
who  had  had  large  dealings  with  the  Government  of  Mexico 
with  respect  to  the  building  and  fitting  out  of  ships  of  war  for 
that  government,  had,  as  early  as  the  mouth  of  May  1854, 
months  before  the  departure  of  the  two  vessels  in  question 
from  the  port  of  New  York,  visited  the  city  of  Mexico  for  the 
purpose,  among  others,  of  effecting  a  sale  of  those  vessels  to 
that  government;''  that,  "being  referred  by  that  government 
to  Oamniet  &  Co.,  who  were  then  buying  vessels  and  munitions 
of  war  and  army  and  navy  supplies  for  the  government,  he 
made  a  verbal  contract  with  that  firm  for  the  sale  of  the  two 
vessels  named,  with  equipments,  together  with  specified  kinds 
and  quantities  of  arms  and  other  munitions  and  materials  of 
war,  for  the  sum  of  $500,000;"  and  that,  "returning  to  New 
York,  he  there  concluded  his  negotiations  for  the  purchase  of 
these  vessels  and  cargoes  as  stipulated  in  the  verbal  agree- 
ment, registering  them  in  the  name  of  John  N.  Olcott,  his 


*  Messrs.  McDonald,  Bright,  Fay,  and  Merriam,  of  Washmgton. 
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agent,  as  a  matter  of  conveDieoce,  the  latter  holding  the  legal 
title  of  the  vessels  for  the  benefit  of  Carlos  Butterfield  &  Co. ; " 
and  that  they  "were  properly  and  legally  cleared  from  the 
port  of  New  York  and  dispatche<l  for  the  port  of  St.  Thomas, 
from  whence  they  could  most  conveniently  be  delivered  to  the 
Mexican  Government  should  the  negotiations  then  in  progress 
with  Cammet  &  Co.  be  successfully  and  formally  concluded.'^ 
The  argument  further  alleged  that  upon  the  arrival  of  the 
Catherine  Augusta  at  St.  Thomas  she  was  denied  the  right  to 
land  a  part  of  her  cargo  in  order  that  she  might  make  repairs; 
that  before  she  was  permitted  to  receive  aid  the  governor 
"exacted  from  her  owners  a  bond  in  the  extreme  penalty  of 
820,000,  notwithstanding  which  he  afterward  refused  her  the 
right  to  reload  her  cargo  and  detained  her  for  a  long  period 
of  time,  exacting  duties  upon  the  cargo;''  •  •  •  that  he 
"still  further  detained  the  vessel  until  the  26th  of  May  1855, 
when,  damaged  by  the  seaworms  prevalent  in  that  port  during 
her  detention,  she  was  permitted  to  proceed;"  and  that,  be- 
sides the  damages  sustained  by  the  bark  by  reason  of  her 
detention,  a  "more  serious  damage '^  was  incurred  in  conse- 
quence of  "  the  loss  of  the  sale  of  the  vessel  to  the  Mexican 
Government,  caused  by  the  delay  and  the  suspicions  attaching 
to  her  from  her  seizure  by  the  Danish  authorities;"  that  the 
Ben  Franklin^  on  arriving  at  St.  Thomas,  "shared  the  detention 
of  the  Catherine  Augusta  as  a  suspected  vessel,  and  was  com- 
pelled to  await  the  release  of  the  latter  in  order  to  fulfill  the 
conditions  of  their  joint  delivery;"  that  in  the  mean  time  she 
was  fired  on  and  injured;  and  that  on  her  return  from  Bar- 
bados "she  was,  notwithstanding  that  every  effort  was  made 
to  secure  her  release,  still  further  detained  till  the  26th  day  of 
May  1855,  when,  in  a  damaged  condition,  caused  by  seaworms 
in  the  harbor  during  her  detention  and  by  the  effect  of  the 
shot,  she  was  finally  released  and  permitted  to  dei)art." 

On  the  basis  of  these  allegations  it  was  argued  (1)  that  the 
Catherine  Augusta  was  not  accoided  the  rights  due  to  vessels 
in  distress;  (2)  that  ther^  was  no  reavsonable  ground  of  suspi- 
cion in  respect  of  either  vessel;  (3)  that,  even  assuming  that 
the  cargo  of  the  Catherine  Augtista  had  a  belligerent  destina- 
tion, this  circumstance  wouhl  have  involved  merely  a  dealing 
in  contraband,  which  neutral  governments  were  not  called 
5G27— Vol.  2 14 
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upon  to  prevent;  aud  (4)  that  the  dismissal  of  the  proceedings 
against  the  Ben  Franklin  at  New  York  made  the  question 
as  to  the  lawfalness  of  the  destination  of  the  vessels  re$ 
judicata.^ 

Altogether  the  sum  of  $272,153.87  was  demanded,  exclu- 
sive of  interest,  which  was  claimed  from  May  26, 1855,  to  the 
date  of  the  award.  The  principal  amount  was  made  up  as 
follows:  (1)  Loss  on  the  sale  of  the  vessels,  $185,000;  (2)  re- 
pairs to  the  Ben  Franklin  at  Norfolk  and  Baltimore,  after  she 
left  St.  Thomas,  $38,840.26;  (3)  repairs  to  the  Catherine  Au- 
gusta at  Pernambuco,  while  on  her  way  from  St.  Thomas  to 
Sau  Bias,  Mexico,  $16,863.43;  (4)  expenses  of  agents  and  other 
costs  attending  the  sale  and  transfer  of  the  vessels,  $6,020.18; 
(5)  expenses,  including  the  wages  of  the  crew,  of  the  Catherine 
Augusta  during  her  detention  at  St.  Thomas,  $8,568;  (6)  simi- 
lar expenses  on  account  of  the  Ben  Franklin,  $16,856. 

The  argument  presented  to  the  arbitrator 
Argument  against  against  the  claim  was  contained  in  a  memorial 
®  *"^'  submitted  by  the  Danish  Government.  In 
this  memorial  it  was  stated  that  when  the  vessels  in  ques- 
tion arrived  at  St.  Thomas  the  Crimean  war  was  going  on, 
privateering  was  still  sanctioned  by  international  law,  and 
there  was  an  apprehension  that  the  Russian  Government  might 
issue  letters  of  marque  to  American  vessels  to  capture  English 
and  French  merchant  ships.  At  the  same  time  preparations 
were  going  on  in  Mexico  for  an  insurrection,  which  soon  after- 
ward broke  out,  and  in  Venezuela  the  recent  insurrection, 
though  it  had  been  suppressed,  might  easily  break  out  anew. 
Under  these  circumstances  it  was  the  duty  of  the  Danish  Gov- 


>  In  view  of  the  suggestion  that  the  business  of  the  vessels  was  at  most 
to  be  viewed  merely  as  a  dealing  in  contraband — a  suggestion  which 
occurs  in  the  diplomatic  correspondence — it  is  proper  to  notice  in  a  letter  of 
Mr.  Gener  to  the  Messrs.  Cammet  &  Co.,  of  October  20, 1854,  the  following 
passage : 

"  I  will  deliver  to  you,  in  the  port  of  St.  Thomas,  one  steamer  and  a 
bark  of  war,  they  being  ready  for  sea,  *  *  *  armed  and  furnished 
with  provisions  and  materials  of  war  as  follows : 

"One  steamer,  »  *  »  with  1  swivel  gun,  24-poundeT,  reenforced ;  6 
guns,  24-pounders,  on  the  upper  deck;  2  guns,  6-pounders;  1  brass  gnn, 
6-ponnder,  for  signals;  2  howitz^s,  12-pounders;  powder  and  other  mate- 
rials of  war  *  *  *  ;  one  bark,  *  *  "  with  4  guns,  12-ponnder8;  2 
guns,  6-pounders;  powder  and  other  materials  of  war.     »    ♦     •" 
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ernment  to  exercise  the  most  scrapuloas  diligence  in  a  mari- 
time center  so  important  as  St  Thomas,  and  it  was  donbly 
bound  to  do  so  in  regard  to  the  vessels  in  question,  which  were 
publicly  reported  to  have  left  New  York  with  the  intention  of 
arming  themselves  illegally  in  foreign  territory  with  the  can- 
non and  other  war  material  which  the  bark  carried  in  her  hold. 
The  Government  of  Venezuela  had  watched  their  movements, 
and  through  the  Danish  consul  at  Caracas,  as  well  as  through 
the  Venezuelan  consul  at  St.  Thomas,  requested  the  governor 
of  the  Danish  Antilles  to  prevent  the  vessels  from  leaving  St. 
Thomas,  and  if  possible  to  seize  the  arms  and  munitions  which 
might  be  found  on  board.  Under  these  circumstances  the 
governor,  in  order  to  guard  against  the  charge  that  the  Dan- 
ish Government  had  permitted  foreign  vessels  within  its  terri- 
tory to  be  put  iu  condition  to  continue  a  hostile  expedition 
against  a  friendly  state,  merely  required  from  the  consignees 
a  bond,  to  the  conditions  of  which  the  parties  readily  assented. 

One  of  the  chief  objections  of  the  Danish  Government  to  the 
claims  was,  said  the  memorial,  based  on  the  relatively  long 
time  which  elapsed  before  it  was  presents,  as  well  as  on  the 
strange  manner  in  which  the  United  States  had  in  the  course 
of  more  than  thirty  years  taken  up  the  case  and  then  let  it  fall. 
The  firing  on  the  Ben  Franklin  was  the  subject  of  immediate 
representations,  but  the  American  Government  did  not  press 
the  matter  either  as  to  the  alleged  insult  to  the  flag  or 
as  to  the  demand  for  indemnity  for  individuals.  Six  years 
later  the  attention  of  the  Danish  Government  was  called  to  the 
detention  of  the  two  vessels;  but  this  matter,  too,  seemed  to 
be  abandoned,  when  it  was  revived  in  1866.  Its  subsequent 
reappearances  and  disappearances,  concluding  with  a  suspen- 
sion of  twelve  years,  showed,  continued  the  memorial,  that  the 
parties  interested  in  the  case  did  not  consider  it  well  founded. 
Persons  whose  testimony  was  important  to  the  Danish  Gov- 
ernment were  dead.  Papers  had  disappeared,  and  it  was  only 
after  a  long  search  and  almost  by  chance  that  the  Danish  Gov- 
ernment procured  the  documents  relating  to  the  proceedings 
against  the  Ben  Franklin  at  New  York  in  1854,  some  of  the 
judicial  archives  having  been  destroyed  by  fire. 

As  to  the  firing  on  the  Ben  Franklin,  the  Danish  memorial 
contended  that  the  vessel  was  not  entitled  to  the  privileges  en- 
joyed by  the  steamers  of  the  English  company;  that  the  com- 
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maudant  at  the  fort  did  not  know  that  she  was  transporting 
the  English  mail;  that  the  captain,  instead  of  obtaining  a 
night  pass,  contented  himself  with  sending  the  customs  clear- 
ance to  the  fort  by  a  clerk,  who  said  nothing  about  the  vessel's 
being  chartered  by  the  English  company  nor  about  her  going 
out  at  night;  that  the  inspector  of  customs,  who  was  also  mas- 
ter of  the  port,  was  the  only  one  who  knew  of  the  charter  of 
.the  ship  by  the  company;  and  that  the  whole  responsibility  for 
the  firing  on  the  ship  must  fall  upon  the  captain  conjointly 
with  the  superintendent  of  the  company.  As  to  the  allegation 
that  the  steamer  reversed  her  machinery  immediately  after  the 
first  shot,  the  Danish  memorial  said  that  this  assertion  was 
contested  not  only  by  the  persons  who  were  at  Prinds  Freder- 
ick battery,  but  also  by  those  at  the  opposite  battery,  by  the 
crew  of  the  boat  at  the  quarantine  station,  and  by  the  captain 
and  second  officer  of  an  English  vessel  anchored  in  the  port, 
who  unanimously  affirmed  that  the  steamer  kept  on  her  course 
till  after  the  fourth  shot.  Assuming  it  to  be  the  case,  however, 
that  the  machinery  was  immediately  stopped,  but  that  the  ship 
continued  to  move,  the  commandant  at  the  battery  could  not  be 
blamed  for  concluding  that  she  did  not  wish  to  obey  the  order, 
but  sought  to  escape.  The  Danish  memorial  also  argued  that,  as 
the  steamer  was  swift,  and  as  it  was  impossible  in  the  obscure 
light  to  see  where  the  shot  fell,  the  hitting  of  the  vessel  was 
at  most  an  accident  for  which  those  who  neglected  to  comply 
with  the  regulations  of  the  port  alone  were  responsible. 

The  Danish  memorial,  in  discussing  the  legality  of  the  meas- 
ures adopted  by  Governor  Berg  in  order  to  prevent  a  violation 
of  neutrality,  observed  that  on  the  American  side  there  seemed 
to  be  an  impression  that  the  Danish  (iovernment  had  seized 
and  detained  the  ships  on  the  ground  that  they  were  engaged 
in  commerce  in  arms  and  muuitions  of  war.  This  reasoning 
was  erroneous.  The  vessels  and  cargo  were  neither  seized  nor 
detained  at  St.  Thomas.  If  false  reports  on  the  subject  wtre 
circulated  in  Mexico,  Denmark  could  not  be  held  responsible 
for  them.  The  governor,  whose  duty  it  was  to  prevent  any 
unlawful  expedition  against  a  friendly  state,  merely  required, 
conformably  to  the  Danish  laws,  a  guaranty  of  their  pacific 
destination.  Moreover,  by  an  ordinance  passed  in  1817  and 
renewed  in  1854  the  importation  and  exportation  of  arms 
for  military  purposes  was  forbidden ;  but,  under  the  circum- 
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stances  of  the  case,  permission  was  given  to  unload  the  cargo. 
The  ships  were  at  all  times  at  liberty  to  leave  the  port  without 
obtaining  the  consent  of  the  governor.  The  bond  given  by  the 
consignees  merely  stipulated  against  a  violation  of  neutrality, 
and,  as  the  claimants  declared  that  such  was  not  their  inten- 
tion, it  could  not  have  interfered  with  their  arrangements. 
The  same  thing  was  true  as  to  the  condition  in  regard  to  the 
cargo. 

Not  only  was  there  no  seizure  nor  detention,  but  the  ques- 
tion at  issue  had  nothing  to  do,  said  the  Danish  memorial, 
with  commerce  in  arms  and  munitions  of  war.  The  vessels 
were  constructed  to  serve  as  vessels  of  war,  and  one  of  them, 
besides  having  a  great  quantity  of  other  war  materials,  had 
cannon  on  board  intended  to  arm  the  other.  Nevertheless,  the 
colonial  government  did  not  comply  with  the  demand  of  Vene- 
zuela to  seize  the  arms  and  munitions  on  their  arrival  at  St. 
Thomas,  but  contented  itself  with  asking  a  moderate  security. 
The  Government  of  the  United  States  had  adopted  strict  rules 
oil  the  subject  of  neutrality  by  the  act  of  1818,  and  had  made 
claims  against  England  for  the  alleged  neglect  of  neutral 
obligations  during  the  war  of  secession.  By  the  treaty  of 
Washington  of  May  8, 1871,  a  neutral  state  was  required  to 
exercise  due  diligence  to  prevent  the  commission  of  unneutral 
acts  within  its  jurisdiction.  This  was  precisely  what  the  Dan- 
ish Government  had  done,  and  it  had  done  nothing  more.  Its 
measures  were  not  only  legitimate  according  to  the  laws  of 
nations,  but  they  were  formally  acquiesced  in  by  the  parties  in 
interest,  and  were  in  fact  partly  suggested  by  the  American 
commercial  agent. 

The  memorial  then  discussed  the  question  of  damages. 

January  22,    1890,    Sir    Edmund    Monson 
Award.  addressed  to  Mr.  Blaine,  then  Secretary  of 

State  of  the  United  States,  a  note  accompanied 
with  his  award.  The  note  and  award  were  received  at  the  De- 
partment of  State  February  10.    They  were  as  follows: 

"Athens,  January  22^  1890. 
"Sir:  I  have  the  honor  to  transmit  to  you  herewith  my 
award  as  arbitrator  under  the  Convention  signed  at  Copen- 
hagen by  the  representatives  of  the  United  States  and  of  Den- 
mark, on  the  6th  of  December,  1888,  for  the  settlement  of  the 
claim  of  Carlos  Butterlield  and  Company. 
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<<  A  duplicate  of  this  award  will  be  forwarded  to  the  Danish 
Government. 

**I  have  the  honor  to  be,  Sir, 

"Your  most  obedient  humble  servant, 

"Edmund  Monson. 

"The  Honorable  James  G.  Blaine, 

"  Secretary  of  State^  Washington.^ 

AWARD. 

"The  undersigned.  Her  Britannic  Majesty's  envoy  extraor- 
dinary and  minister  plenipotentiary  to  His  Majesty  the  King 
of  the  Hellenes,  having  been  nominated  by  a  convention 
signed  at  Copenhagen  on  the  6th  of  December,  1888,  arbitra- 
tor in  respect  of  the  claim  preferred  by  the  Government  of 
the  United  States  against  that  of  Denmark  for  compensation 
due  by  the  latter  to  the  former  on  account  of  the  alleged  sei- 
zure and  detention  in  the  years  1854  and  18">5  of  the  steamer 
Ben  Franklin  and  the  bark  Catherine  Augusta  by  the  authori- 
ties of  the  island  of  St.  Thomas,  in  the  Danish  West  Indian 
Islands,  has  had  before  him,  and  has  duly  considered,  the  evi- 
dence tendered  by  the  respective  ])arties  to  the  said  conven- 
tion, and  has  carefully  studied  the  arguments  in  which  the 
merits  of  the  case  are  set  forth  according  to  the  views  of  the 
two  governments. 

"The  argument  of  the  United  States  places  the  question 
before  the  arbitrator  as  follows:  What  indemnity  is  due  from 
the  Government  of  Denmark  lor  losses  and  injuries  growing 
out  of  the  following  wrongful  acts  committed  by  the  Danish 
authorities  at  the  island  of  St.  Thoma^s,  West  Indies: 

"First.  The  seizure  and  detention  of  the  American  bark 
Catherine  Augusta. 

"  Second.  The  refusal  to  her  of  the  ordinary  right  to  land 
her  cargo  for  the  purpose  of  making  repairs,  and  herein  of  the 
exaction  of  unusual,  onerous,  and  illegal  conditions. 

"Third.  The  seizure  and  detention  of  the  steamer  Ben 
Franklin. 

"Fourth.  The  wrongful  firing  of  a  shot  into  the  last-named 
steamer,  and  the  injuries  resulting  therefrom. 

"The  argument  of  the  United  States  contends  that,  as  it  is 
indubitable  that  a  vessel  injured  by  the  elements  has  a  right 
to  put  into  a  friendly  port  for  repairs,  and  a  further  right  to 
land  her  cargo  in  order  to  effect  such  repairs,  and  as  it  is 
equally  indubitable  that  a  peaceful  vessel  may  not,  under 
ordinary  circumstances,  be  fired  into  and  the  lives  of  those  on 
board  imperilled,  the  mere  statement  of  the  case,  with  regard 
to  the  facts  of  which  there  is  no  material  divergence  in  the 
evidence  presented  by  the  respective  parties,  establishes,  under 
the  principles  of  international  law,  an  indubitable  ground 
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upon  which  the  claim  for  indemnity  may  safely  be  permitted 
to  rest. 

'^The  Danish  Government,  on  the  other  hand,  argaes,  in  the 
first  place,  that,  setting  aside  the  original  merits  of  the  case 
altogether,  the  amonnt  of  time  which  was  allowed  to  elapse 
before  the  claim  was  first  presented,  and  the  intermittent 
manner  in  which  it  was  subsequently  pressed,  constitute  in 
themselves  a  conclusive  objection  to  the  validity  of  the  claim. 

'^It  appears  convenient  to  settle  this  preliminary  point  at 
once;  and  the  arbitrator  has  no  difficulty  in  deciding  that, 
although  neither  Butterfield  and  Company  nor  the  United 
States  Government  have  used  due  diligence  in  the  prosecution 
of  the  claim,  and  have  thereby  exposed  themselves  to  the 
legitimate  criticism  of  the  Danish  Government  on  their  dila- 
tory action,  the  delay  caused  thereby  can  not  bar  the  recovery 
of  just  and  reasonable  coinpeusation  for  the  alleged  injuries, 
should  the  further  consideration  of  the  merits  of  the  case 
result  in  the  decision  that  such  compensation  is  due. 

<<  Those  merits  dei)end,  as  is  legitimately  stated  in  the  Danish 
argument,  upon  the  answers  which  the  arbitrator  must  return 
to  three  questions  which  relate  to  the  legality  of  the  measures 
adopted  by  the  Danish  authorities  with  regard  to  the  two  ves- 
sels— measures  which,  as  aforesaid,  are  described  by  the  argu- 
ment of  the  United  States  as  "  seizure  and  detention."  The 
question  of  the  tiring  upon  the  Ben  Franklin  will  be  treated 
separately. 

**  The  three  questions  above  referred  to  are — 

^^(1)  Had  the  local  authorities  legitimate  grounds  of  sus- 
picion warranting  them  in  taking  precautions? 

*'  (2)  Is  there  reasonable  ground  for  objecting  to  the  nature 
and  extent  of  the  measures  taken  by  those. authorities? 

<^  (3)  Were  those  measures  allowed  to  remain  in  force  for  a 
longer  period  than  necessaiyf 

"  First.  The  careful  consideration  of  the  whole  correspond- 
ence set  forth  in  the  evidence  submitted  by  the  respective  par- 
ties has  led  the  arbitrator  to  decide  the  first  question  in  the 
affirmative,  and  he  consequently  declares  that  the  authorities 
of  St.  Thomas  were  warranted  in  taking  precautions  to  pre- 
vent the  iwssible  violation  of  the  neutrality  of  the  port  by 
acts  of  the  nature  of  an  equii)ment  of  armed  vessels  intended 
to  operate  against  a  friendly  power. 

"Second.  In  deciding  the  second  question,  the  arbitrator 
must  point  out  thatthe  words  'seizure  and  detention'  consti- 
tute an  erroneous  description  of  the  measures  taken  by  the 
Danish  authorities.  Those  measures  consisted  in  exacting 
from  the  consignees  a  bond  of  moderate  amount,  for  which 
their  personal  guaranty  was  accepted,  that  the  vessels,  if 
allowed  to  be  repaired,  would  not  be  employed  for  purposes  of 
aggression  against  a  power  with  which  Denmark  was  at  peace; 
and  in  a  subsequent  guaranty  that  the  cargo,  consisting  of 
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mauitions  of  war,  which  had  to  be  landed  in  order  that  the 
ships  might  be  repaired,  shoald  not  be  replaced  on  board  or 
re-exported  without  satisfactory  proof  being  given  to  the 
authorities  as  to  its  destination  being  a  legitimate  one,  this 
latter  precaution  being  obligatory  on  the  governor  in  virtue  of 
the  law  which  forbids  the  free  export  of  arms.  The  ships  were 
in  no  sense  seized  nor  detained,  and  the  precautionary  measures 
proposed  by  the  governor  of  the  island  were  cheerfully  acqui- 
esced in  by  the  consignees  and  the  commercial  agent  of  the 
United  States.  The  arbitrator  is  of  opinion  that  these  meas- 
ures were  reasonable,  and  in  no  sense  oj)pressive,  and  that 
they  can  not  be  considered  to  have  been  extorted  under  duress. 

"  Thinl.  It  appears  from  the  correspondence  that  no  request 
for  permission  to  reload  the  cargo  was  made  to  the  governor 
of  St.  Thomas  until  the  7th  of  May,  1855,  and  that  that  per- 
mission was  almost  immediately  granted;  nor  is  there  in  the 
evidence  presented  to  the  arbitrator  any  thing  to  warrant  the 
presumption  that  had  such  a  request  been  preferred  at  an 
earlier  date  it  would  have  been  refused.  The  arbitrator  must, 
therefore,  decide  that  the  precautionary  measures  were  not 
maintained  longer  than  was  necessary. 

''Tlie  conclusions  arrived  at  by  the  arbitrator  on  these  points 
will,  therefore,  have  the  eft'ect  of  disallowing  all  claim  for  com- 
pensation for  the  measures  taken  by  the  Danish  authorities  at 
St.  Thomas  in  regard  to  the  vessels  Ben  Franklin  and  Catherine 
Augusta  conjointly. 

^^  There  remains  the  question  of  the  firing  upon  the  Ben 
Franklin. 

"The  arbitrator  is  of  opinion  that  the  temporary  engagement 
of  the  steamer  by  the  representatives  of  the  Royal  Mail  Steam- 
ship Company  to  convey  passengers  and  mails  to  Barbadoes 
did  not  ipao  facto  entitle  her  to  the  enjoyment  of  those  privi- 
leges accorded  by  the  Danish  Government  to  the  regular 
packets  of  the  company,  in  virtue  of  which  they  were  allowed 
to  leave  the  port  of  St.  Thomas  at  night  without  complying 
with  the  formalities  imposed  on  all  other  merchant  vessels,  in- 
cluding even  Danish  mail  packets.  It  is  clear  that  the  captain 
of  the  Ben  Franklin  neglected  to  comply  with  these  formalities, 
and  consequently  the  Danish  Government  can  not  be  fixed 
with  the  responsib.lity  of  what  unfortunately  ensued.  It  ia 
pertinent  to  add  that  the  assertion  that  the  action  of  the  com- 
mandant of  the  fort  was  subsequently  disapproved  by  his 
superiors  and  that  he  was  dismissed  from  his  appointment  is 
absolutely  erroneous. 

''The  arbitrator  has  therefore  only  further  to  declare  that 
neither  in  resi)ect  of  the  tiring  upon  the  steam  ship  Ben  Frank- 
lin,  any  more  than  in  the  treatment  of  that  steamer  and  of  her 
consort,  the  Catherine  Augusta^  is  any  compensation  due  from 
the  Danish  Government. 
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"In  testimoDy  of  which  the  arbitrator  has  hereto  set  his 
hand  and  seal,  in  daplicate,  on  the  twenty- second  day  of  Jan 
nary,  in  the  year  of  onr  Lord  one  thoasand  eight  hundred  and 
ninety. 

[seal.]  "Edmund  Monson."^ 

'An  appropriate  teetimonial,  in  the  form  of  a  silver  service,  was  pre- 
sented to  Sir  Edmand  Monson  by  the  IJDited  States  and  Denmark  in  recog- 
nition of  his  services  as  arbitrator.  When  the  subject  was  first  men- 
tioned to  him  he  expressed  hesitation  as  to  receiving  anything.  Mr. 
Blaine  then  instructed  the  minister  of  the  United  States  in  London  to  join 
with  the  Danish  minister  at  that  capital  in  requesting  Lord  Salisbury  to 
anthorize  Sir  Edmund  to  accept  a  t'Cstimonial.  In  this  relation  Mr.  Blaine 
said :  ^*  The  propriety  of  Sir  Edmund's  accepting  a  testimonial  from  the 
two  governments  for  his  voluntary  services  has  never  been  doubted.  It 
has  grown  to  be  a  custom  in  international  arbitrations,  such  as  that  under 
the  treaty  of  December  6,  1888,  between  the  United  States  and  Denmark, 
to  recognize  the  services  of  the  arbitrator  by  some  suitable  present,  as  a 
voluntary  offering  on  the  part  of  the  governments  which  have  profited 
throngh  his  kindly  action.  And  the  Department  does  not  recall  a  case  in 
which  the  United  States  Government  has  been  one  of  the  interested  parties 
where  this  course  has  not  been  followed/'  (Mr.  Blaine  to  Mr.  Lincoln, 
April  19, 1890,  MS.  Inst,  to  Great  Britain.)  This  statement  was  made  and 
is  of  coarse  to  be  nnderstood  with  reference  to  arbitrators  other  than  the 
head  of  a  state.  Where  the  arbitrator  is  the  head  of  a  state,  the  recogni- 
tion of  his  individnal  services  is  always  confined  to  an  expression  of 
thanksy  thongh,  where  he  is  authorized  to  delegate  his  functions  as  arbi- 
trator in  whole  or  in  part  to  other  persons,  it  is  not  unusual  to  present 
some  other  testimonial  to  the  latter. 
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imTED  STATES  AND  MEXICAN  CLAIMS  COMMIS- 
SION:  CONVENTION  OF  APEIL  11,  1839. 

August  24,  1821,  General  O'Donoju,  com- 
™       ™     mander  of  the  armies  of  Spain,  and  Senor  Don 


Augustin  Iturbide,  then  leader  of  the  move- 
ment for  Mexican  independence,  signed  at  Cordova  a  treaty 
of  peace  by  which  it  was  provided  that  Mexico  should  be  rec- 
opized  as  an  independent  nation  and  in  future  be  called  the 
Mexican  Empire.^  On  the  14th  of  the  ensuing  November  a 
provisional  junta  invested  Iturbide  with  the  title  and  powers 
of  emperor,  and  on  the  19th  of  May  1822  the  constituent  con- 
gress declared  his  election  to  that  office.*  The  Spanish  Cortes, 
bowever,  refused  to  ratify  the  treaty  of  peace,  and  civil  dis- 
turbaDces  redoubled  the  disorders  which  had  previously  ex- 
isted. During  the  war  with  Spain  the  development  of  party 
strife  had  been  checked,  but  no  sooner  had  the  struggle  for 
independence  practically  come  to  an  end  than  the  struggle 
of  parties  began.  The  Loyalists,  strongly  supported  by  the 
Church  party,  desired  to  place  on  the  throne  Ferdinand  of 
Spain  J  the  Eepublicans  desired  the  establishment  of  a  federal 
repuhlicj  the  Iturbidists,  comprising  a  large  part  of  the  army, 
desired  to  maintain  the  government  of  their  chief.  October 
31, 1822,  Iturbide  virtually  proclaimed  himself  temporary  dic- 
tator hy  dissolving  the  constituent  congress  and  establishing 
a  representative  junta  to  exist  until  a  new  congress  should 
assemble.'    But  his  reign  was  of  brief  duration.    On  the  19th 

'Br.  and  For.  State  Papers,  VIII.  1238;  IX.  431.  It  was  stated  in  the 
treaty  that  the  Spanish  Government  then  held  in  Mexico  only  the  for- 
treues  of  Vera  Crnz  and  Acapalco,  which  had  not  the  means  of  resisting 
a  ▼oU-dirQcted  siege. 

'Br.  and  For.  State  Papers,  IX.  434,  799. 

Ud.«02. 
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of  March  1823  he  abdicated  the  throne  and  announced  hia  inten- 
tion to  go  into  exile,  and  early  in  the  following  month  the  new 
constituent  congress  declared  his  coronation  null  and  void  and 
annullecl  the  acts  of  his  government.'  On  the  Ist  of  the  fol- 
lowing October,  hostilities  having  been  committed  by  the  Span- 
ish governor  of  the  castle  of  San  Juan  de  Ulloa,  at  Vera  Cruz, 
while  uegotiaticMis  for  independence  were  in  progress  between 
the  commissioners  of  Spain  and  of  Mexico,  war  was  declared 
against  the  former  country.^  In  1824  the  constitution  of  the 
United  Mexican  States  was  proclaimed,  and  General  Victoria 
was  chosen  as  the  first  President.  The  first  constitutional 
Congress  was  installed  January  1, 1825.^  Not  long  afterward, 
though  the  state  of  war  with  Spain  still  continued,*  revolu- 
tionary outbreaks  occurred  in  Durango  and  other  parts  of  the 
republic,  involving  a  part  of  the  army.*  This  condition  of 
things  soon  appeared  to  become  chronic.  In  the  executive 
messages  to  the  Congress,  which,  owing  to  the  absences  of  the 
President  on  military  duty,  were  often  communicated  by  the 
Vice-President,  there  are  constant  references  to  conspira- 
cies, uprisings,  and  attempted  secessions.  In  the  message  of 
April  15,  1830,  for  example,  it  is  stated  that  Yucatan  had  re- 
fused to  return  to  the  federal  system,  and  that  the  public 
peace  had  been  broken  in  the  States  of  Mexico  and  Michoacan. 
Towns  had  been  pillaged  and  contributions  exacted  from  the 
inhabitants.^  At  the  opening  of  the  Congress  on  January  1, 
1832,  it  was  announced  that  public  order  had  been  restored; 
but  at  the  close  of  the  session  in  the  ensuing  May  it  was  stated 
that  a  new  revolution  had  broken  out  at  Vera  Cruz  on  the  2d 
of  January,  and  that  the  nation  had  in  the  mean  time  suffered 
all  the  evils  of  a  civil  war.  The  occupation  by  the  revolution- 
ists of  the  (;ustom  houses  at  Vera  Cruz  and  Tampieo  had  com- 
pelled the  government  to  resort  to  forced  loans;  and  the 
remittance  of  dividends  on  the  foreign  debt  had  been  inter- 
rupted.'   In  this  revolution  the  government  was  overthrown, 

1  Br.  and  For.  Stat«  Papers,  IX.  802. 
Ud.  X.  1024-1027,  1070. 

3  Br.  and  For.  State  Papers,  XII.  878,  983;  XIII.  695-701. 
^The  state  of  war  with  Spain  was  not  formally  terminated  till  1836. 
(Br.  and  For.  State  Papers,  XXIV.  1085.) 
*  Br.  and  For.  State  Papers,  XV.  1204. 
6  Id.  XVII.  1019. 
Ud.  XIX.  1282. 
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aDd  on  December  26,  1832,  General  Manuel  Gomez  Pedraza 
assumed  the  presidency  of  the  (Jnited  Mexican  States  at 
Puebla;^  but  after  a  tenure  of  less  than  six  months  he  was 
succeeded  by  Santa  Anna,  who  had  begun  to  play  a  prominent 
part  in  the  military  and  political  affairs  of  the  country.  On 
bis  accession  to  the  presidency  Santa  Anna  declared  that  his 
heart  had  been  '^  overwhelmed  with  delight  at  the  triumph  of 
liberty."'  But  in  a  speech  at  the  close  of  an  extraordinary 
session  of  Congress  in  the  following  December  he  referred  to 
the  x^erilous  crisis  in  which  the  country  had  been  placed 
during  the  year,  saying  that  a  considerable  part  of  the  regular 
army  had  been  seduced,  that  religious  fanaticism  had  been 
aroused,  and  that  disorganizing  principles  had  been  pro- 
claimed. The  nation  had  been  obliged  to  incur  new  charges 
and  obligations;  but  the  rebels  of  the  south  must  succumb.^ 
On  January  4,  1835,  he  announced  that  peace  existed  over  the 
whole  republic.  Nevertheless,  in  the  following  July  an  extraor- 
dinary session  of  Congress  was  called  in  consequence  of  the 
^'unjust,  imprudent,  and  rash  revolution  of  Zaeatecas."^  In 
the  same  year  the  insurrection  broke  out  in  Texas.^  In  1838 
friendly  relations  with  France  were  interrupted,  and  a  French 
naval  force  blockaded  the  principal  ports  of  the  country  and 
committed  other  acts  of  hostility,  in  consequence  of  the  failure 
of  the  Mexican  Government  to  adjust  the  numerous  claims  for 
injuries  and  losses  which  French  residents  in  Mexico  had  sus- 
tained iu  their  persons  and  property.^ 


»Br.  and  For.  State  Papers,  XX.  1129,  1406. 
«Br.  and  For.  State  Papers,  XX.  1286. 
»Br.  and  For.  State  Papers,  XXII.  1447. 

*  Br.  sod  For.  State  Papers,  XXIII.  269.  December  15, 1835,  the  CongresB 
uttered  a  constitntional  decree  defining  the  rights  and  obligations  of  iii hab- 
itants of  the  Mexican  territory.     (Br.  and  For.  State  Papers,  XXIII.  257.) 

•Br.  and  For.  State  Papers,  XXV.  683. 

•  Br.  and  For.  State  Papers,  XXVI.  725-1099 ;  XXVTI.  1176.  March  9, 1839, 
a  claims  convention  and  treaty  of  peace  were  concluded,  by  the  former  of 
which  Mexico  agreed  to  pay  a  certain  sum  of  money  to  France  to  satisfy 
the  claims  of  French  citizens  prior  to  November  26,  1838.  It  was  farther 
agreed  that  the  qnestion  whether  Mexican  ships  and  their  cargoes,  seques- 
tered during  the  blockade  and  subsequently  captnred  bj  the  French  after 
the  declaration  of  war,  should  be  considered  as  legally  acquired  by  capture, 
should  be  submitted  to  the  arbitration  of  a  third  person.  (Br.  and  For. 
State  Papers,  XXIX.  224.) 
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The  brief  allusion  in  the  preceding  para- 
*™*  statoB  "*  graph  to  the  numerous  revolutions  in  Mexico 
is  not  intended  to  suggest  reproach.  They 
had  their  origin  in  historical  conditions  of  which  the  country 
was  the  victim — conditions  of  which  it  was  easy  for  an  unscru- 
pulous man  to  take  advantage,  but  of  which  certain  general 
and  deep-seated  differences  of  opinion  and  of  interest  were 
the  ultimate  cause.^  Nevertheless,  they  were  in  their  imme- 
diate effects  deplorable.  However  desirous  the  government 
might  be  to  perform  its  duty,  they  rendered  it  powerless  either 
to  prevent  the  commission  of  wrongs  or  to  fulfill  its  promises 
to  repair  them.  Under  such  circumstances  many  persons  saf- 
ierred  actual  injury,  while  a  large  opportunity  was  afforded  to 
adventurers.  The  claims  of  foreign  governments  steadily 
accumulated,  while  the  complaints  of  their  citizens  over  the 
delay  of  redress  year  by  year  grew  louder.  The  remonstrances 
of  the  United  States  began  as  early  as  January  1828.*  On 
January  5, 1835,  President  Jackson  sent  to  the  House  of  Rep- 
resentatives tlie  first  of  a  series  of  executive  communications 
on  the  subject,  accompanied  with  a  report  from  Mr.  Forsyth, 
then  Secretary  of  State.  The  substance  of  the  report  was  that 
the  minister  of  the  United  States  in  Mexico  had  from  time  to 
time  made  various  representations  to  the  Mexican  Govern- 
ment in  regard  to  the  claims  of  citizens  of  the  United  States; 
that,  owing  to  the  disturbed  condition  of  the  country,  his  rep- 
resentations had  not  been  attended  with  success;  but  that,  in 
a  dispatch  written  in  the  preceding  October,  he  had  expressed 
the  opinion  that,  after  the  meeting  of  the  Mexican  Congress 
in  January,  the  state  of  affairs  would  be  such  as  to  enable  him 
to  conclude  in  a  satisfactory  manner  the  negotiations  then 
pending.^  In  1836  the  Mexican  Government  sent  Mr.  Goros- 
tiza  as  a  special  minister  to  the  United  States,  but  he  termi- 
nated his  mission  in  consequence  of  an  order  given  by  President 
Jackson  to  General  Gaines  with  regard  to  advancing  his  troops 
under  certain  contingencies  into  territory  claimed  as  a  part  of 
Texas  for  the  purpose  of  protecting  the  frontier  from  Indian 
depredations.    To  this  incident  President  Jackson  referred  in 

'The  Philosophy  of  the  Mexican  Revolntions,  by  M.  Romero,  North 
American  Review  (1896),  CLXII.  33;  Mexico:  Its  RevolntionS;  by  Q«orge 
E.  Chnrch,  New  York,  1866. 

« H.  Ex.  Doc.  351, 25  Cong.  2  seas. 

3  H.  Ex.  Doc.  61, 23  Cong.  2  sess. 
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his  annaal  message  of  December  5, 1836,^  saying  that,  while 

oorresx>ondence  was  thas  interrupted,  the  ancient  complaints 

of  injustice  made  on  behalf  of  citizens  of  the  United  States 

were  disregarded,  and  new  causes  of  dissatisfaction  had  arisen ; 

but  that  he  hoped  by  tempering  firmness  with  courtesy  and 

acting  with  great  forbearance  upon  every  incident  that  had 

occurred  or  that  might  happen,  to  do  ind  obtain  justice, 

and  thus  avoid  the  necessity  of  again  bringing  the  subject  to 

^ie  view  of  Congress.    On  the  6th  of  February  1837,  however, 

he  sent  a  special  message  to  both  Houses  of  Congress,^  in 

which  he  recommended  the  passage  of  an  act  authorizing 

reprisals  in  the  event  of  the  Mexican  Government  refusing  to 

make  an  amicable  settlement  upon  another  demand  therefor 

made  from  on  board  of  one  of  the  United  States  vessels  of  war 

on  the  Mexican  coast. 

The  somewhat  sudden  change  in  the  Presi- 

G«wt>»  ^"tt-  dent's  tone  was  due  to  the  action  of  Mr. 
phlet. 

Gorostiza,  who  had  written  and  sent  to  the 

members  of  the  diplomatic  corps  at  Washington  a  pamphlet 
reflecting  on  the  course  of  the  United  States  in  respect  of  Texas. 
On  April  20,  1836,  Mr.  Gorostiza  exchanged  with  Mr.  Forsyth 
the  ratifications  of  an  additional  article  to  the  treaty  of  limits 
between  the  two  countries  for  the  purpose  of  securing  the  com- 
pletion of  the  survey  of  the  boundary.  Subsequently  Mr.  For- 
syth informed  him  of  the  order  to  General  Gaines,  to  which 
reference  has  heretofore  been  made.  The  substance  of  Mr. 
Forsyth's  communication,  according  to  Mr.  Gorostiza's  own 
memorandum  of  it,  was  that  orders  would  be  given  to  General 
Gaines  to  take  such  a  position  as  would  enable  him  to  preserve 
the  territory  of  the  United  States  and  of  Mexico  from  Indian 
outrages,  and  the  territory  of  the  United  States  from  any  viola- 
tion by  Mexicans,  Texans,  or  Indians  during  the  disturbance  in 
Texas;  that  the  troops  of  the  United  States  would  be  ordered 
to  protect  the  commissioners  and  surveyors  of  the  two  govern- 
ments when  they  should  meet  to  execute  the  treaty  of  limits, 
and  that  if  the  troops  should,  in  the  performance  of  their  duty, 
be  advanced  beyond  the  point  which  Mexico  supposed  to  be 
within  the  United  States,  this  was  not  to  be  taken  as  evidence 
of  a  desire  to  establish  a  claim  to  territory,  but  only  as  a  pre- 

1 S.  Ex.  Doc.  1, 24  Cong.  2  sess. 

«8.  Ex.  Doc.  160, 24  Cong.  2  sess. ;  H.  Ex.  Doc.  139,  24  Cong.  2  boss. 
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cautionary  provision,  which  would  be  abandoned  whenever 
the  disturbances  in  that  region  should  cease,  if  the  marking 
of  the  line  should  show  it  to  be  within  the  limits  of  Mexico.' 
Mr.  Gorostiza  fancied  that  he  discerned  in  this  communication 
a  design  on  the  part  of  the  government  to  claim  territory  to 
which  the  United  States  was  not  entitled,  and  in  his  pamphlet 
he  gave  free  expression  to  his  suspicions.^  He  said  that  he 
'^  found  at  the  seat  of  government  few  persons  who  were  not 

i  interested,  actually  and  materially,  in  favor  of  Texas — one 

'*  because  he  owned  lands,  bought  at  a  very  low  price  or  ac- 

cepted as  a  gift,  another  because  he  was  engaged  in  specula- 
,  tion  in  slaves,  provisions,  or  munitions  of  war,  and  yet  another 

y  because  he  had  friends  or  relations  in  the  service  of  Texas; 

and  if  anybody  in  Congress  or  out  of  it  raised  his  voice  in  de- 
fense of  equity  and  right,  they  all  charged  upon  him  at  once 
and  declared  that  he  was  sold  out  to  Mexico.    He  further  de- 
^  clared  that  he  had  scarcely  arrived  in  Washington  when  he 

u  was  told  that  at  a  certain  *' White  House"  it  had  been  asserted 

\  that  the  Sabine  was  not  the  Sabine,  but  that  the  real  Sabine 

^  was  the  Nueces ;  and  that,  when  the  time  came  to  exchange  the 

ratifications  of  the  treaty  of  limits,  scarcely  had  the  documents 
been  signed  and  sealed  when  the  Secretary  of  State  made  a 
communication  which  '^served  to  dispel  in  part  the  mist  con- 
cealing the  deformities  in  the  faintly  appearing  picture." 

The  President's  message  of  the  dth  of  Feb- 

Mr.  Van  Biiron*i  t,         ^    -      ^  ^ 

J-  ruary  was  referred  to  the  appropriate  com- 

mittee in  the  Senate  and  in  the  House,  and  on 
February  24  Mr.  Howard  made  from  the  Committee  on  Foreign 
Atfairs  a  report  which,  after  reviewing  the  relations  between 
the  United  States  and  Mexico,  closed  \vith  a  resolution  to  the 
efifect  that,  while  the  circumstances  would  warrant  measures 
to  obtain  immediate  reparation,  yet,  as  an  evidence  of  a  desire 
to  preserve  pesxcef'ul  relations,  the  President  be  requested  to 
make  another  *' solemn  demand  in  the  most  impressive  form" 
upon  the  Government  of  Mexico  for  redress.'  This  resolution 
was  not  acted  upon  by  the  House,  which  expired  on  the  4th 
of  March;  but  an  appropriation  was  made  for  the  outfit  and 
salary  of  a  miuister  to  Mexico  whenever,  in  the  opinion  of  the 


'  H.  Ex.  Doc.  256,  24  Cong.  1  sees. 

2  The  pamphlet  was  neut  to  CoQ<;re88  by  President  Van  Buren  February 
26,  1H:W.     (H.  Ex.  Doc.  190,  25  Cong.  2  sess.) 
3H.  Report  281, 24  Coug.  2  sess. 
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President,  diplomatic  intercoase  with  that  power  could  be 
hoDorably  renewed.  Acting  upon  this  provision,  as  well  as 
apou  the  suggestion  contained  in  the  unadopted  resolntion, 
the  President  caused  the  archives  of  the  legation  of  the 
United  States  in  Mexico  to  be  brought  to  Washington,  where 
they  were  examined,  and  where  a  list  was  made  out  of  such 
unadjusted  claims  as  were  deemed  to  be  free  firom  doubt 
This  list,  with  the  papers  relating  to  the  fifty-seven  claims 
mentioned  in  it,  was  sent  to  the  City  of  Mexico  by  a  special 
messenger,  who  was  instructed  to  make  a  solemn  demand  for 
redress,  and  also  to  ask  for  an  explicit  and  unequivocal  disa- 
Yowal  by  Mexico  of  Mr.  Gorostiza's  act  in  circulating  his 
pamphlet.*  These  demands  were  presented  to  the  Mexican 
Government  in  July  1837,  and  in  the  same  month  a  new  min- 
ister, Senor  Francisco  Pizarro  Martinez,  was  accredited  to  the 
United  States.  He  brought  with  him  assurances  of  a  sincere 
desire  to  arrange  all  pending  differences,  and  was  received 
with  similar  assurances.^ 

In  Congress  opinions  differed  as  to  the  course 
^™^         which  should  be  pursued.    Mr.  Howard,  from 
the  Committee  on  Foreign  Affairs,  presented  a 
report  suggestive  of  decisive  action  on  the  part  of  the  United 
States.    Mr.  Cushing  submitted  a  minority  report  in  which  he 
expressed  the  view  that  the  errors  of  the  Mexican  Government 
were  in  so  great  a  degree  the  direct  result  of  the  disorders  and 
revolutionary  changes  induced  by  her  struggle  for  independ- 
ence that  it  became  the  honor  of  the  United  States  to  receive 
her  overtures  with  indulgence.^ 
John  Quincy  Adams  presented  a  series  of  four  resolutions.^ 
The  first  declared  that  the  just  claims  of  citizens  of  the 
United  States  ought  not  to  be  sacrificed  or  abandoned  by  the 
United  States;  the  second,  that  the  existing  relations  between 
the  two  countries  would  not  justify  the  United  States  on  any 
principle  of  international  law  in  resorting  to  any  measure  of 
hostility  against  the  Mexican  Government  or  x>eople;  the  third, 
that  in  the  existing  state  of  the  relations  between  the  two 

» S.  Ex.  Doc.  1, 25  Cong.  2  sess. 

*  Message  of  President  Van  Buren,  December  5, 1837,  S.  Ex.  Doc.  25  Cong. 
2  sess.  Satisfactory  asenrances  were  subsequently  given  in  regard  to  the 
Gorostiza  pamphlet.     (S.  Ex.  Doc.  320, 27  Cong.  2  sess.  179.) 

3H.  Report  1058,  25  Cong.  2  sess. 

*H.  BcB.  No.  6,  25  Cong.  2  sess. 
5627— Vol  2 15 
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countries  there  was  nothing  that  could  justify  the  continued 
suspension  of  amicable  negotiations  between  them;  and  the 
fourth,  that  the  President  of  the  United  States  be  requested  to 
resume  amicable  negotiations  with  the  Government  of  Mexico. 
In  April  1838  Mr.  Forsyth  accepted  a  prop- 
osition from  Mr.  Martinez  to  enter  upon  a  ne- 
gotiation for  the  settlement  of  the  claims  by 
arbitration.*  The  offer  was  accepted,  but  definite  proposals 
for  a  convention  were  not  exchanged  till  the  following  August. 
On  the  28th  of  that  month  Mr.  Martinez  presented  to  Mr. 
Forsyth  a  memorandum  in  which  the  claims  of  the  United 
States  were  divided  into  three  classes:  (1)  Those  in  which  the 
principles  involved  were  admitted  by  both  governments;  (2) 
those  in  which  the  two  governments  agreed  as  to  the  facts 
but  differed  as  to  points  of  law;  (3)  those  in  which  there  was 
no  agreement  either  as  to  the  law  or  the  facts.  In  order  to 
determine  all  these  claims  it  was  proposed  that  each  govern- 
ment should  appoint  two  commissioners,  and  that  the  foar  so 
appointed  should  meet  in  the  City  of  Mexico;  that,  wherever 
they  should  agree,  their  decision  should  be  final;  but  that, 
where  they  should  not  agree,  the  case  should  be  submitted  to 
an  umpire.  It  was  also  proposed  that  special  instructions 
should  be  given  to  the  commissioners  by  their  respective  gov- 
ernments on  questions  of  international  law,  and  that  these 
instructions  should  embrace  two  subjects:  (I)  Losses  in  conse- 
quence of  revolutionary  movements;  (2)  indemnifications  for 
denials  of  justice  by  the  judicial  authorities.  As  to  the  first 
subject,  Mr.  Martinez  proposed  that  the  commissioners  should 
be  instructed  that  a  government  is  not  responsible  for  losses 
incurred  in  political  convulsions  unless  it  has  failed  to  take  all 
the  precautions  necessary  for  preserving  order;  and  as  to  the 

^  April  23,  1838,  PresideDt  Van  Buren,  in  response  to  a  resolution,  sent 
to  the  Hoase  a  report  from  Mr.  Forsyth  in  regard  to  the  alleged  attack  of 
a  Mexican  armed  vessel  on  the  American  steamboat  Columbia,  Mr.  For- 
syth had  no  information  on  the  subject  except  what  he  had  derived  ftt)m 
the  newspapers.  (H.  Ex.  Doc.  347,  25  Cong.  2  sess.)  May  2,  1838,  Presi- 
dent Van  Buren  transmitted  to  the  House  a  further  report  from  Mr.  For- 
syth, with  a  note  from  Mr.  Martinez,  explaining  the  erroneous  character 
of  the  rumors  which  had  been  published.  (H.  Ex.  Doc.  360,  25  Cong.  2 
sess.)  April  26, 1838,  President  Van  Bnren  sent  to  the  House  a  great  mass 
of  correspondence  relating  to  the  Mexican  claims,  running  back  to  Janu- 
ary 17,  1828.  When  printed  it  fiUed  a  volume  of  821  pages.  (H.  Ex.  Doo. 
351,  25  Cong.  2  sess.) 
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secoDd,  that  there  should  be  no  responsibility  unless  the  judi- 
cial decision  was  either  notoriously  unjust  or  notoriously  con- 
trary to  the  principles  of  international  law.  He  also  proposed 
that  no  claim  against  Mexico  should  be  admitted  which  arose 
prior  to  1821. 

In  a  memorandum  presented  to  Mr.  Martinez  on  the  3l8t  of 
August,  Mr.  Forsyth  expressed  the  opinion  that  it  would  be 
unnecessary  to  make  any  classification  of  claims  in  the  con- 
vention, and  that,  as  the  commission  was  to  be  a  sort  of  joint 
judicial  tribunal,  it  would  not  be  proper  for  the  commissioners 
to  receive  instructions  from  the  executive  of  either  country. 
He  also  said  that  while  the  existence  of  documentary  proofs  in 
Mexico  afforded  a  plausible  reason  for  selecting  the  City  of  Mex- 
ico as  a  place  of  meeting,  yet  as  the  complainants  would  need 
the  assistance  of  lawyers,  and  might  at  times  be  required  to 
attend  sessions  of  the  board  personally,  he  considered  Wash- 
ington the  more  convenient  place.  On  the  3d  of  September 
he  sent  to  Mr.  Martinez  an  English  version  of  a  convention  as 
agreed  upon  between  them,  in  order  that  it  might  be  trans- 
lated into  Spanish.  On  the  same  day  Mr.  Martinez  proposed 
to  Mr.  Forsyth  that  the  United  States  should  join  with  Mexico 
in  submitting  <^all  complaints,  claims,  and  differences"  between 
the  two  countries  to  the  King  of  Prussia.  This  proposal  Mr. 
Forsyth  declined,  on  the  ground  that  his  powers  did  not  extend 
to  anything  beyond  the  claims  under  (K)nsideration,  and  that 
the  President  was  of  opinion  that  there  were  certain  causes 
of  complaint  directly  affecting  the  national  character  which 
did  not  admit  of  compromise.  This  statement  referred  to  the 
complaints  of  Mexico  touching  the  attitude  of  the  United 
States  toward  Texas.*  A  convention  for  the  settlement  of  the 
claims  of  individuals  was  signed  September  11, 1838. 


*  May  20, 1838,  the  Mexican  Congress  adopted  a  decree  consisting  of  two 
articles,  by  the  first  of  which  the  government  was  authorized  to  arrange 
the  claims  of  the  United  States  by  submitting  them  to  arbitration.  By 
the  second  article,  the  government  was  authorized,  in  case  the  United 
States  should  deny  the  satisfaction  which  Mexico  hhould  ask,  or  delay 
it  beyond  the  time  which  should  be  fixed  by  treaty,  or  ''continue  the 
open  aggressions  already  committed/'  to  close  the  ports  of  the  nation  to 
the  trade  of  the  United  States,  'Ho  prohibit  the  introduction  and  use  of 
its  manufactures,  to  establish  a  period  for  the  consumption  or  expi>rta- 
tion  of  those  already  on  hand,  and  to  take  all  measures  required  for  the 
purpose  and  for  the  safety  of  the  republic/'  (H,  £x.  Doo.  351,  25  Coug. 
2sefl8.) 
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The  convention  of  1838  was  not  carried  into 
^'^^^nfisw  ^^'^^  effect,  in  conseqnence  of  the  failure  of  Mexico 
within  the  prescribed  period  to  authorize  the 
exchange  of  ratifications.  For  some  time  the  reason  for  this 
failure  was  a  matter  pf  uncertainty.  According  to  one  report, 
it  was  due  to  the  fact  that  the  minister  for  foreign  affairs  was 
preparing  to  go  to  Jalapa  to  negotiate  with  Admu*al  Baudiu, 
the  commander  of  the  French  forces,  and  was  entirely  occupied 
with  that  affair.  According  to  another  report,  it  was  due  to 
the  circumstance  that  the  King  of  Prussia,  who  was  empowered 
to  appoint  the  umpire  under  the  convention,  had  not  consented 
to  do  so.^  That  the  latter  was  the  explanation  finally  given  by 
the  Mexican  Government  is  recited  in  the  convention  concluded 
by  Mr.  Forsyth  and  Mr.  Martinez  April  11, 1839. 

By  this  convention  it  was  provided  that  **all  claims  of  citi- 
zens of  the  United  States  upon  the  Mexican  Government,  state- 
ments of  which,  soliciting  the  interposition  of  the  Government 
of  the  United  States,  have  been  presented  to  the  Department 
of  State  or  to  the  diplomatic  agent  of  the  United  States  at 
Mexico''  prior  to  the  signature  of  the  convention,  should  be 
referred  to  a  board  of  four  commissioners,  two  of  whom  should 
be  appointed  by  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  two  by  the 
President  of  the  Mexican  republic.  It  was  also  provided  that 
the  board  should  have  two  secretaries,  versed  in  the  English 
and  Spanish  languages,  to  be  appointed  by  each  government 
in  the  same  manner  as  the  commissioners. 

In  the  event  of  the  commissioners  differing 
in  opinion  in  relation  to  the  claims  submitted 
to  them,  they  were  required,  jointly  or  sever- 
ally, to  draw  up  a  report  or  reports,  stating  in  detail  the  points 
on  which  they  differed  and  the  grounds  on  which  their  respec- 
tive opinions  were  formed;  and  it  was  agreed  that  such  report 
or  reports,  with  authenticated  copies  of  all  documents  on  which 
they  were  founded,  should  be  referred  to  the  King  of  Prussia. 
But  as  the  documents  relating  to  the  claims  were  so  volumi- 
nous that  it  could  not  be  expected  that  His  Majesty  would  be 
willing  or  able  personally  to  examine  them,  it  was  stipulated 
that  he  should  appoint  a  person  to  act  as  umpire  in  his  be- 
half; that  the  person  so  appointed  should  proceed  to  Wash- 


Proviiion  for  an 
Umpire. 


» H.  Report  320, 25  Cong.  3  sess. 
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ington;  that  his  traveling  expenses  shoald  be  paid,  and  that  he 
should  receive  as  comx>ensation  for  his  services  a  sum  eqaal  to 
a  half  of  the  compensation  of  a  United  States  commissioner 
added  to  a  half  of  that  of  a  Mexican  commissioner.  In  order  to 
carry  this  stipulation  into  effect,  it  was  agreed  that  the  plenipo- 
tentiaries of  the  contracting  parties  should,  immediately  after 
the  signature  of  the  convention,  address  to  the  Prussian  minister 
for  foreign  affairs  a  joint  note,  to  be  delivered  by  the  minister 
of  the  United  States  at  Berlin,  inviting  the  King  to  apx)oint 
an  umpire  to  act  in  his  behalf;  and  in  the  event  of  his  declin- 
ing to  do  so,  it  was  stipulated  that  a  similar  invitation  should 
be  extended  to  Her  Britannic  Majesty,  and  in  the  event  of  her 
declining,  to  the  King  of  the  ^Netherlands. 

Mexico  obliged  herself  to  pay  the  awards  of 
tof  Awarda"  *^^  commissioners  and  of  the  umpire;  but  as 
it  might  not  be  convenient  for  her  to  pay  at 
once  the  sums  found  to  be  due,  it  was  provided  that  the  Mexi- 
can Oovemment  should  be  at  liberty  from  time  to  time,  as  the 
awards  were  rendered,  to  issue  treasury  notes  bearing  interest 
at  the  rate  of  8  per  cent  from  the  dates  of  the  awards  in  pay- 
ment of  which  they  were  respectively  issued.  The  notes  were 
to  be  receivable  for  import  or  export  duties  at  the  maritime 
custom  houses  of  the  republic,  and  were  to  bear  interest  till  so 
received;  but  in  order  that  they  might  not  be  presented  in 
such  amounts  as  to  produce  the  very  inconvenience  which  their 
issuance  was  designed  to  prevent,  it  was  stipulated  that  the 
government  should  not  be  obliged  to  accept  notes  for  more 
than  a  half  of  any  one  payment  of  duties. 

By  an  act  approved  June  12, 1840,^  provision 
Aet  of  CoDgTeM.  was  made  foi  the  appointment  by  the  Presi- 
dent of  the  United  States  of  two  commission- 
ers and  a  secretary,  in  conformity  with  the  terms  of  the  con- 
vention. The  salary  of  each  commissioner  was  fixed  at  $3,000 
a  year,  and  of  the  secretary  at  $2,000.  The  President  was 
authorized  to  make  provision  for  contingent  expenses.  All 
communications  to  and  from  the  secretary,  on  the  business  of 
the  commission,  were  made  transmissible  through  the  mails 
free  of  charge.  At  the  close  of  their  labors  the  commissioners 
were  required  to  report  a  list  of  awards  to  the  Secretary  of 
State;  and  it  was  provided  that  the  records  of  the  commission 
should  be  deposited  in  the  Department  of  State. 

»78tatB.  at  L.  383. 
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The  commissioners  were  required  to  meet 
Meeting  of  the  Com- ^^  Washinjjton  witbln  three  months  after  the 
xnuiioii. 

exchange  of  the  ratifications  of  the  convention. 

The  ratifications  were  exchanged  at  Washington  April  7, 1840. 
On  the  part  of  the  United  States,  President  Van  Buren,  on 
June  16, 1840,  appointed  as  commissioners  William  L.  Marcy 
and  John  Rowan.  The  former  had  already  had  a  long  and 
almost  continuous  career  in  the  public  service,  beginning  with 
a  command  in  the  New  York  militia  during  the  early  part  of 
the  war  of  1812,  and  subsequently  extending  to  various  posi- 
tions in  the  civil  government,  among  which  were  those  of  a 
justice  of  the  supreme  court  of  New  York,  governor  of  the 
State,  and  a  Senator  of  the  United  States.  Mr.  Rowan  also 
had  been  a  Senator  of  the  United  States;  and  he  had  served 
as  a  judge  of  the  court  of  appeals  and  held  various  other  civil 
positions  in  Kentucky,  to  which  State  he  emigrated  at  an  early 
age  from  Pennsylvania. 

As  secretary  on  the  part  of  the  United  States,  the  President 
appointed  Alexander  Dimitry,  a  native  of  Louisiana,  "a  man 
of  uncommon  culture."  ^ 

On  the  part  of  Mexico,  President  Bustamente  appointed  as 
commissioners  their  excellencies  Pedro  Fernandez  del  Cas- 
tillo, first  comptroller  of  the  general  appropriation  fund,  and 
Joaquin  Velazquez  de  Leon,  first  officer  of  the  war  and  navy 
department.  By  their  respective  commissions  each  of  them 
was  appointed  "  a  plenipotentiary  of  the  Mexican  republic''  as 
well  as  a  commissioner. 

As  secretary  on  the  part  of  Mexico,  President  Bustamente 
appointed  Senor  Don  Lucas  de  Palacio  y  Magarola. 

Mr.  Rowan  arrived  in  Washington  on  the  8th  of  July,  and 
Mr.  Marcy  on  the  23d  of  the  same  mouth;  and  as  nothing  had 
then  been  heard  as  to  the  appointment  of  commissioners  by 
Mexico,  they  met  from  day  to  day,  in  a  room  in  the  building 
occupied  by  the  Department  of  State,  till  the  30th  of  July,  on 
which  day  they  caused  a  notice  to  be  published  to  the  effect 
that  they  had  adjourned  till  the  17th  of  August  when,  if  the 
Mexican  commissioners  should  then  attend,  the  board  would 
organize  and  proceed  to  business.    Claimants  were  invited  in 


'  Lanraan's  Biographical  Annals,  1876, 121.  Mr.  Dimitry  was  once  trans- 
lator in  the  Depairtment  of  State,  and  in  1859  was  appointed  minister 
resident  to  Costa  Rica  and  Nicaragua. 
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the  mean  time  to  forward  their  claims  and  documentary  evi- 
dence to  the  Department  of  State. 

On  August  17, 1840,  the  day  appointed,  the  Mexican  com- 
missioners having  in  the  mean  time  arrived,  the  four  commis- 
sioners and  the  two  secretaries  assembled  at  the  Department 
of  State  and  presented  their  commissions  and  certificates  of 
their  oaths. 

By  Article  I.  of  the  convention  the  commis- 
dnertuniafttDOathi.  sioners  of  the  two  governments  were  required 
to  "be  sworn  impartially  to  examine  and  de- 
cide upon"  the  claims  laid  before  them;  and  by  Article  II.  the 
secretaries  were  required  to  "be  sworn  faithfully  to  discharge 
their  duty  in  that  capacity."  At  the  meeting  on  the  17th  of 
August  the  American  commissioners  and  secretary  presented 
certificates  of  oaths  taken  before  a  justice  of  the  peace  of  the 
District  of  Columbia.  The  Mexican  commissioners,  not  hav- 
ing taken  oaths  before  their  government,  and  not  feeling  at 
liberty  to  subject  themselves  to  the  laws  of  the  United  States, 
sub8cril>ed  oaths  in  the  presence  of  each  other;  and  the  Mexi- 
can secretary  was  sworn  in  the  presence  of  the  Mexican 
commissioners.  The  American  commissioners,  doubting  the 
validity  of  oaths  thus  administered,  submitted  on  the  19tb  of 
August  a  formal  paper  in  which  they  argued  that  an  oath  in 
order  to  be  valid  must  be  administered  by  a  public  functionary 
duly  authorized  to  perform  that  act,  and  that  the  Mexican 
commissioners  were  not  authorized  to  perform  sui'.h  an  act, 
they  being  under  their  commissions  invested  with  power  only 
as  commissioners  and  ministers  plenipotentiary,  which  did  not 
carry  with  it  authority  to  administer  oaths.  "The  American 
commissioners,"  said  Messrs.  Marcy  and  liowan,  "have  not 
been  able  to  satisfy  themselves  that  the  right  to  administer 
oaths  is  inherent  in  ministers  of  even  general  plenipotentiary 
powers.  Such  a  power,  they  are  ready  to  concede,  may  be 
specially  delegated  to  such  ministers;  but  if  ministers  of  gen- 
eral plenipotentiary  powers  might  administer  oaths  in  virtue 
of  their  official  station,  it  does  not  follow  that  ministers  with 
special  plenipotentiary  powers  as  to  a  particular  matter  would 
have  that  authority."  The  Mexican  commissioners  on  the  21st 
of  August  replied  that,  as  the  convention  did  not  prescribe 
the  manner  of  taking  the  oath,  their  government  had  given 
them  special  instructions  to  the  effect  that  they  might  agree 
with  their  colleagues  on  some  mode  which  would  not  jeopardize 
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"the  principles  of  independence"  and  "the  dignity  of  both 
governments.'^  They  accordingly  proposed  that  the  commis- 
sioners proceed  to  take  an  oath  among  themselves.  The  Amer- 
ican commissioners  declined  this  proposal  on  the  ground  that 
they  had  already  fulfilled  the  requirement  of  the  convention 
by  their  oath  before  the  justice  of  the  peace. 

The  ground  on  which  the  Mexican  commissioners  objected 
to  taking  an  oath  before  a  judicial  authority  of  the  United 
States  was  that,  by  virtue  of  "  their  twofold  character  as  com- 
missioners and  as  plenipotentiaries,"  which  had  been  conferred 
upon  them  by  their  government  and  admitted  by  the  United 
States,  they  enjoyed  "  the  immunities  which  the  law  of  nations 
ascribes  to  public  ministers,^  one  of  which  is  the  exterritorial- 
ity which  embraces  freedom  from  the  laws,  other  than  those  of 
the  country  which  they  represent."  They  also  defended  their 
administration  of  oaths  to  each  other  on  the  ground  that  that 
mode  of  taking  an  oath  was  in  conformity  with  the  laws  of  Mex- 
ico, to  which  alone  they  as  public  ministers  were  amenable. 
They  stated  that  by  the  constitution  and  laws  of  Mexico  the 
President  of  the  republic  possessed  the  power,  with  the  consent 
of  his  council,  to  make  regulations  for  the  fulfillment  of  the  laws ; 
that  in  the  exercise  of  this  power  he  might  regulate  the  admin- 
istration of  oaths  and  delegate  the  power  to  receive  them ;  and 
that,  as  he  had  instructed  the  commissioners  to  agree  with  their 
colleagues  as  to  the  administration  of  the  oath  required  by  the 
convention,  which  was  a  law  in  Mexico,  the  oath  they  had  taken 
was  valid  according  to  the  laws  of  their  country.  At  the 
same  time  they  reiterated  their  readiness  to  transmit  in  writ- 
ing their  oath  to  their  government,  and  to  file  with  the  com- 
mission a  copy  of  their  communication  to  the  minister  of  for- 
eign relations. 

On  the  22d  of  August  the  American  commissioners,  while 
reaffirming  their  opinion  that  the  authority  to  administer  oaths 
was  not  included  in  a  plenipotentiary  power,  either  general 
or  special,  unless  expressly  included  in  it,  expressed  their 
satisfaction  with  the  statement  ot  their  Mexican  colleagues 
"  that,  according  to  the  organization,  constitution,  and  laws 
and  usages  of  Mexico,  the  President  of  that  republic  has 
the  right  of  delegating  the  power  of  administering  oaths  to  the 
foreign  ministers  and  agents  of  that  government;  and  that 
the  terms  of  their  commissions  would  be  construed  in  Mexico  to 

1  Marten'8  Diplomatic  Guide,  Art.  12,  Cap.  I. 
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convey  the  power  which  they  claim  here  in  reference  to  their 
oath,  and  to  give  validity  to  its  exercise.''  This  expression  on 
the  part  of  the  American  commissioners  wonld  have  disposed 
of  the  question  of  oaths^  if  it  had  not  betrayed  a  certain  mis- 
apprehension as  to  the  precise  position  of  the  Mexican  com- 
missioDers.  This  position  the  latter  sought  to  clarify  by  * 
submitting  on  the  25th  of  August  a  formal  memorandum,  in 
which  they  declared  that  they  had  ^^  never  sought  to  establish, 
as  a  principle,  that  the  power  of  plenipotentiaries,  general  or 
8i>ecial,  involves  the  authority  to  receive  oaths;"  that  they 
concurred  with  their  American  associates  in  the  opinion  '<that 
this  authority  can  only  be  the  effect  of  a  subsidiary  act;"  but 
that  they  found  such  an  ^^act,"  ^^  not  in  their  powers,  but  in 
the  special  instructions  which  they  have  received  in  the  matter 
in  question,  and  the  purport  of  which  they  have  communicated 
to  the  commissioners  of  the  United  States  of  America." 

With  the  reading  of  this  memorandum  the  question  was 
closed,  the  American  commissioners  admitting  the  oaths  which 
the  Mexican  commissioners  and  their  secretary  had  taken.^ 

The  commissioners  then  declared  them- 
^""J^^  ^^  selves  duly  organized  as  a  board,  and  author- 
ized the  secretaries  jointly  to  give  public 
notice  of  the  fact.  It  was  further  resolved  that  the  minutes 
of  the  proceedings  should  be  approved  from  day  to  day,  and 
that  the  joint  signatures  of  the  secretaries  should  be  a  due 
authentication  of  the  fact.  The  secretaries  were  also  directed 
to  inform  the  secretaries  of  state  of  their  resjjective  govern- 
ments of  the  readiness  of  the  board  to  receive  communications 
relative  to  the  subjects  falling  within  the  sphere  of  its  duties; 
and  after  agreeing  as  to  the  appointment  of  messengers,'  the 
commissioners  adjourned  to  the  27th  of  August.  They  did 
not  meet  again  however  till  the  28th,  when  they  held  their 
first  session  as  a  board  for  the  transaction  of  business.  On 
that  day  they  received  from  the  Acting  Secretary  of  State  of 
the  United  States  ^'all  the  documents  in  the  possession  of  the 

>S.  Ex.  Doc.  320,  27  Cong.  2  sess.  93-101.  December  21, 1840,  the  Mexi- 
can commi88ioDer8  presented  a  cooinmnication  from  the  department  of 
foreign  relations  of  Mexico,  of  October  8,  sanctioning  the  oath  they  had 
taken. 

'  Janoary  8, 1841,  the  board  appointed  a  clerk  to  each  secretary  at  a  sal- 
ary of  $1,500,  subject  to  the  Mexican  government's  approval  of  the  allow- 
u^cs,  which  was  dnly  given,  as  a  proper  contingent  expenditure.  (S.  £x. 
l^oc*  330, 27  Cong.  2  seas.  Id2.} 
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Fonotioni  and  Pro- 
cedure. 


Department  of  State"  relatiug  to  the  claims  to  be  adjasted, 
together  tvith  a  list  thereof  which  the  secretaries  were  re- 
quested to  sign  and  retarn  as  a  receipt. 

The  King  of   Prussia,  having  been  duly 
ppomtmento     requested  to  appoint  an  umpire,  designated 
for  that  office  Baron  Eoenne,  then  minister 
resident  of  Prussia  at  Washington.    On  the  29th  of  August 
the  secretaries,  by  direction  of  the  commissioners,  addressed 
to  him  a  joint  note,  which  was  communicated  both  in  English 
and  in  Spanish,  duly  informing  him  of  the  board's  organization. 
At  a  meeting  of  the  board  on  the  31st  of 
ControYeniefl   as  to  August,  the  American  commissioners,  after 
an  exchange  of  views  with  their  Mexican  col- 
leagues, presented  the  following  project  of 
rules  for  the  government  of  procedure: 

^<lst  The  board  will  commence  its  session  at  10  a.  m.,  and 
sit  till  3  p.  m.  And  will  designate  in  the  minute  of  each  ad- 
journment the  day  when  it  will  sit  again. 

<^2nd.  The  board  will  take  up  the  cases  in  alphabetical 
order,  and  conclude  their  consideration  of  the  cases,  in  the 
order  in  which  they  are  taken  up,  unless  their  consideration 
shall  be  suspended,  or  postponed  for  further  proof,  or  some 
other  reasonable  cause,  and  so  of  the  cases  successively. 

"3rd.  The  members  of  the  board  will  consider  each  case, 
and  the  facts  necessary  to  the  just  decision  of  it,  in  a  judicial, 
and  not  in  a  forensic  or  diplomatic  spirit;  and  in  their  con- 
sideration of  it,  in  order  to  expedite  business,  will  interchange 
their  opinioos  and  reasonings,  verbally  and  informally,  in  the 
view  of  arriving  at  a  full  and  fair  understanding  of  the  case,  re- 
sorting to  written  communications  and  arguments  only  in  the 
discussion  of  important  principles,  or  matt<^rs  affecting  the 
merits  of  the  case,  and  will  make  out  their  definitive  opinions 
and  arguments  in  support  thereof  in  writing,  under  their  hand 
and  seals,  according  to  the  re(|uirements  of  the  convention. 
In  settling  the  minutes  of  the  proceedings,  the  board  shall  de- 
termine what  part  of  the  written  arguments,  or  opinions,  shall 
be  written  therein. 

"4th.  Th<^  claimant  when  he,  or  she,  asserts  the  claim  by 
agents,  shall,  when  required,  present  to  the  board  a  succinct 
written  narrative  of  the  tacts,  in  both  the  English  and  Spanish 
languages,  upon  which  the  claim  is  based,  and  a  translation 
into  the  English  or  Spanish  language  of  all  documentary  proof, 
relied  upon  for  its  support,  and  those  of  the  English  into  the 
Spanish,  and  those  in  the  Spanish  language  into  the  English, 
and  all  the  motions  made  by  such  claimants  shall  in  like  man- 
ner be  made  out  in  writing,  in  the  two  aforesaid  langaa^ires, 
and  80  of  the  reasoning  in  support  thereof  and  of  the  main 
case. 
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"5th.  The  x)08ition  of  the  members  of  the  board,  in  relation 
to  each  other,  daring  the  session,  shall  be  selected  by  tlirm 
selves,  with  an  eye  to  their  ease  and  convenience,  without  in- 
dicating any  inequality,  the  slightest,  between  them ;  tliey 
considering  themselves  personnlly  equal,  in  their  functional 
character,  and  so  of  their  secretaries. 

"6th.  Should  questions  of  an  incidental  character  ari^e,  in 
the  progress  of  their  consideration  of  the  cases,  they  will  dis- 
cuss and  di8]>ose  of  them  according  to  the  principle  of  the  3rd 
of  the  foregoing  rules. 

"7th.  The  casual  absence  of  any  one  of  the  American  or 
Mexican  Commissioners  shall  not  prevent  the  meeting  of  the 
board;  the  consideration  or  discussion  of  matters  before  it 
may  proceed,  but  no  final  decision  shall  be  made  without 
the  presence  of  a  full  board. 

"8th.  If  it  so  happen  that  a  meeting  of  the  board  shall  not 
be  formed  at  the  time  to  which  it  shall  have  been  adjourned, 
those  present,  or  any  one  in  the  absence  of  the  others,  shall 
specify  the  time  of  the  next  meeting  thereof,  selecting  the 
earliest  period  at  which  there  is  a  prospect  for  forming  a 
board. 

"John  Rowan 
"W.  L.  Mabcy." 

On  the  2d  of  September  the  Mexican  commissioners  set  forth 
their  views  in  a  counter  project.  To  the  first  and  fifth  rules 
they  assented.  The  sixth  they  considered  as  included  in  the 
third,  and  therefore  superfluous.  They  accepted  the  seventh 
in  its  "essence,"  with  the  proviso  that,  if  the  absence  of  one  or 
two  of  the  members  of  the  board  should  be  necessarily  pro- 
longed beyond  eight  days,  some  mode  of  supplying  his  or  their 
vote  and  signature  should  be  agreed  on  in  order  that  the  con- 
clusion of  the  business  might  not  be  impeded.  The  eighth 
rule  they  considered  unnecessary.  To  the  second,  third,  and 
fourth  rules,  relating  to  the  order  of  examination  of  claims, 
the  character  of  the  commissioners'  functions,  and  the  right  of 
the  claimants  to  have  immediate  access  to  the  board,  they 
objected. 
^^  For  the  alphabetical  order  in  the  examina- 

tkn  of  cuimfl.  *^^°  ^^  claims  the  Mexican  commissioners  de- 
sired to  substitute  the  chronological  order, 
ba»ed  upon  the  time  at  which  each  claim  arose.  This  order 
they  declared  to  be  "in  harmony  with  the  most  impartial  jus- 
tice, with  the  interests  of  the  claimants,  with  those  of  Mexico, 
and  with  the  method  of  payment  contemplated  by  the  conven- 
tion.^  They  argued  that,  as  the  convention  provided  for  the 
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issuance  by  Mexico  of  treasury  notes  from  time  to  time  as  the 
awards  were  rendered,  it  was  just  that  the  claimants  who  had 
suffered  longest  should  be  the  first  to  have  their  claims  exam- 
ined and  paid.  The  American  commissioners  contended  for 
the  alphabetical  order,  on  the  ground  that  it  was  the  most  con- 
venient and  certain  and  involved  the  least  labor  and  delay  in 
preparing  the  papers  for  the  use  of  the  commission.  The 
Mexican  commissioners  however  did  not  insist  on  the  adop- 
tion of  their  view,  and  in  the  end  neither  the  alphabetical  nor 
the  chronological  order  was  observed  in  the  examination  of 
claims,  though  an  alphabetical  list  of  them  was  made.  The 
claims  were  usually  taken  up  in  the  order  in  which  they  were 
ready  for  examination. 

As  to  the  third  rule,  the  Mexican  commis- 
sioners expressed  the  opinion  that  it  was  un- 
necessary to  define  the  character  of  the  board's 
functions,  and  that  no  declaration  on  the  subject  ought  to  be 
made;  but,  while  the  American  commissioners  strongly  con- 
tended that  the  functions  of  the  board  were  judicial,  their 
Mexican  colleagues  maintained  the  view  that  they  were  diplo- 
matic. The  American  commissioners  doubtless  were  led  to 
raise  the  question  by  reason  of  the  circumstance  that  the  Mex- 
ican commissioners  were  actually  invested  with  a  diplomatic 
character;  and  the  same  circumstance  accounts  for  the  insist- 
ence of  the  Mexican  commissioners  on  the  view  that  the  func- 
tions of  the  board  were  not  purely  judicial.  But,  apart  from 
this  phase  of  the  question,  which  affected  the  privileges  and 
immunities  of  the  Mexican  commissioners  rather  than  the  man- 
ner in  which  they  should  perform  their  duties,  the  controversy 
was  of  little  actual  moment.  The  Mexican  commissioners  de- 
clared that  they  had  "imbued  themselves  with  the  obligations 
imposed  upon  them,  and  with  the  character  and  spirit  in  which 
they  are  to  proceed.  They  know,"  they  continued,  ^Hhat  it 
must  be  one  of  sincere  desire  for  peace  and  concord;  •  •  • 
that  they  have  sworn  on  their  honor  and  in  their  conscience  to 
examine  and  to  decide  impartially  on  the  claims  which  may  be 
presented  to  them  in  conformity  with  the  convention;  that 
their  decisions  are  to  be  governed  by  the  principles  of  justice, 
the  law  of  nations,  and  the  stipulations  of  amity  and  commerce 
between  Mexico  and  the  United  States.''  After  this  declara- 
tion the  discussion,  as  the  American  commissioners  subse- 
quently stated,  <<  appeared  to  dwindle  down  into  a  question  in 
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regard  to  the  name  rather  than  the  nature  of  the  thing;"  and 
it  was  therefore  discontinued.^ 

The  most  substantial  difference  between*  the 
^"t^hle  BoMd*"  commissioners  related  to  the  fourth  rule,  which 
involved  the  question  of  allowing  the  claim - 
ante  and  their  attorneys  directly  to  communicate  with  and 
appear  before  the  board.    By  Article  lY.  of  the  convention  it 
was  provided  that  <^  all  documents  which  now  are  in,  or  here- 
after during  the  continuance  of  the  commission  constituted  by 
this  convention  may  come  into,  the  x>os8e8sion  of  the  Depart- 
ment of  State  of  the  United  States  in  relation  to  the  aforesaid 
claims  shall  be  delivered  to  the  board.    The  Mexican  Oovern- 
ment,"  the  article  continued,  <^  shall  furnish  all  such  documents 
and  explanations  as  may  be  in  their  possession  for  the  adjust- 
ment of  the  said  claims  according  to  the  principles  of  justice, 
the  law  of  nations,  and  the  stipulations  of  the  treaty  of  amity 
and  commerce  between  the  United  States  and  Mexico  of  the 
5th  of  April  1831,  the  said  documents  to  be  specified  when 
demanded  at  the  instance  of  the  said  commissioners."    Under 
this  article  the  Mexican  commissioners  contended  that  the 
board  could  ^^  receive  no  documents  unless  from  the  depart- 
ments of  the  respective  governments,  and  in  the  form  and 
manner  in  which  they  may  be  transmitted  from  the  same." 
The  American  commissioners  declared  that  they  differed,  toto 
ooelo^  from  their  associates  on  this  subject.    They  declared  that 
"the  right  of  an  individual  to  be  heard,  either  by  parol  or  in 
writing,"  was  an  ^^ inherent  right  of  man;"  that  in  the  cases 
before  the  board  each  claimant  was  '<  the  actor  or  plaintiff,  the 


is.  Ex.  Doc.  320,  27  Cong.  2  seas.  215.  The  nnsabstantial  character  of 
the  difference  as  to  fonctions,  except  so  far  as  it  affected  the  privileges 
and  immunities  of  the  Mexican  commissioners,  was  again  very  clearly  dis- 
closed in  a  correspondence  between  those  commissioners  and  Mr.  Webster. 
The  former  having  inqnired  of  Mr.  Webster  whether  certain  claims  had 
not  been  withdrawn  by  the  United  States  from  the  cognizance  of  the 
board,  Mr.  Webster  sent  in  reply  certain  papers,  and,  while  adverting  to 
the  fact  that  the  Mexican  commissioners  were  invested  with  a  plenipoten- 
tiary character,  stated  that  it  belonged  to  the  board  as  a  judicial  body  to 
determine  whether  the  claims  were  still  before  it.  The  Mexican  commis- 
sioners in  their  response  declared  that  the  character  of  plenipotentiaries 
had  been  conferred  upon  them  by  their  government  for  the  pnrpose  of 
^'secnriDg  to  them  the  honor  and  the  independence  necessary  for  every 
pabiic  minister  who  is  destined  to  perform  difficult  and  important  func- 
tions in  a  foreign  country,"  but  that  this  *•  personal  honor"  "  had  nothing 
to  do  with  their  functions  as  commissioners."    (Id.  187. ) 
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state  of  Mexico  the  reus  or  defendant,  and  the  board  of  com- 
missioners the  judex  or  judge,''*  and  that  it  was  "  the  right  of 
both  parties  to  be  heard,  each  by  his  agent  or  connsel  (if  he 
shall  so  choose),  in  writing  or  viva  voce^  as  he  may  select." 

The  discussion  of  this  difference  continued  till  the  5th  of 
October.  On  that  day  Mr.  Marcy  moved  that  the  petitions  of 
William  S.  Parrott  and  John  Baldwin,  two  claimants,  addressed 
to  the  board  and  specifying  certain  documents  to  be  asked  of 
the  Mexican  Government,  be  received  for  action.  The  motion 
was  lost  by  the  adverse  votes  of  the  Mexican  commissioners, 
one  of  whom  offered  a  resolution  to  the  effect  that  the  i)eti- 
tioners  be  informed  that  their  '*  documents  "  would  be  received 
by  the  board  if  they  should  reach  it  through  the  Department 
of  State.  To  this  resolution  Mr.  Marcy  offered  an  amendment 
to  the  effect  that  "a  petition  or  paper"  '* asking"  for  '* docu- 
ments" need  not  come  through  that  channel.  This  amend- 
ment gave  rise  to  a  discussion,  in  consequence  of  which  no 
action  was  taken  on  the  resolution  or  the  amendment. 

So  far  the  commissioners  had  succeeded  in 

BniM  Adopted,  agreeing  on  only  five  comparatively  unimpor- 
tant rules,  and,  as  any  further  agreement  on 
the  subject  seemed  to  be  impracticable,  the  secretaries  were 
directed  to  enter  and  number  them.  They  provided  (1)  that 
the  board  should  sit  from  10  a.  m.  to  3  p.  m.;  (2)  that,  on  the 
failure  of  the  board  to  meet  pursuant  to  an  adjournment,  any 
member  present  might  designate  the  time  of  the  next  meeting; 
(3)  that  at  the  sessions  of  tlie  board  the  members  might  select 
their  positions  with  an  eye  to  convenience,  without  indicating 
any  inequality;  (4)  that  any  member  of  the  board  might  ask 
for  a  vote  on  any  question  submitted  to  it;  and  (5)  that  the 
secretaries  should  ^'form  an  index  in  alphabetical  order"  of  all 
the  claims  that  had  been  ^transmitted  to  the  board  from  the 
Department  of  State."  These  rules  furnished  no  direction  to 
the  claimants  as  to  how  their  cases  should  be  prepared,  or  as 
to  how  they  should  be  brought  before  the  board. 

'To  this  expressiou  the  Mexican  coraujissiouers  objected  aa  "offensive 
to  the  diguity  and  independence  of  the  Mexican  republic/'  The  Ameri- 
can conimissionerH  explained  that  they  had  not  used  the  word  reus  im 
importing  anything  disrespectful,  but  merely  as  indicating  a  party  defend- 
ant; that  in  every  contested  case  there  must  be  two  parties,  and  that  the 
convention  designated  Ameriran  citizens  as  parties  in  interest  on  the  one 
hand  and  the  Mexican  republic  on  the  other. 
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For  the  purpose  of  enabling  the  secretaries 
'^^^^am*"**^  to  prepare  an  index  of  the  cases  and  doca- 
ments  then  in  its  possession,  the  board  on  the 
7th  of  October  resolved  to  take  a  recess  till  the  members  should 
I)e  notified  that  the  papers  were  prepared.  In  consequence, 
the  board  did  not  meet  again  till  December  21.  On  the 
succeeding  day  the  American  secretary  communicated  to  the 
board  a  request  from  the  agents  of  a  certain  claimant  to  be 
permitted  to  appear  and  present  his  case  to  it.  Mr.  Marcy 
moved  *'  that  the  said  agents  be  allowed  to  appear  according 
to  their  request."  On  this  motion  the  American  commissioners 
voted  yea  and  the  Mexican  nay,  and  it  was  lost.  The  Mexi- 
can commissioners  then  offered  the  following  resolution: 

^^Resolved,  That  whatever  written  explanations,  documents, 
orpetitions  the  claimants  or  tlieir  agents  may  desire  to  present 
to  the  board  in  support  of  the  justice  of  the  claims  which  are 
submitted  to  its  investigation  will  be  received  and  considered, 
coming  to  the  board  through  the  Department  of  State." 

The  American  commissioners,  perceiving  that,  while  this 
resolution  did  not  in  terms  deny  direct  access  to  the  claimants 
and  their  agents,  the  channel  of  communication  mentioned  in 
it  was  the  only  one  which  the  Mexican  commissioners  would 
consent  to  open,  voted  for  it,  and  it  was  unanimously  adopted. 

On  the  23d  of  December  it  was  resolved,  on  motion  of  the 
Mexican  commissioners,  that  *' whatever  paper,  explanation,  or 
petition  the  claimants  or  their  agents  might  in  the  manner 
above  indicated  present  to  the  board,  should  be  communicated 
both  in  English  and  in  Spanish." 

By  these  resolutions  the  claimants  were  informed  as  to  the 
mode  in  which  they  might  present  their  cases  to  and  communi- 
cate with  the  board,  but  all  personal  access  to  it  continued  to 
be  denied  to  them  and  their  agents.  It  should,  however,  be 
observed  that  the  convention  made  no  provision  for  the  a])pear- 
ance  before  the  commission  of  claimants  or  their  agents,  or  for 
the  representation  of  either  government  by  counsel  before  it; 
nor  does  the  Government  of  the  United  States  appear  to  have 
taken,  or  to  have  thought  of  taking,  any  steps  toward  being 
so  represented. 

Whenever  documents  were  desired  by  claimants  from  either 
government,  the  commission,  by  a  resolution,  directed  the 
secretaries  to  communicate  to  such  government  a  list  of  the 
docuinents,  with  a  respectful  official  note  requesting  that  they 
be  furnished. 
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The  first  claim  examined  by  the  commis- 
Biipotition  of  Cum.  sioners  on  the  merits  was  taken  up  for  that 
purpose  December  29, 1840.^  The  first  claim 
sabmitted  to  the  umpire  was  referred  to  him  on  the  13th  of 
January  1841 ;  and,  as  it  was  the  first  to  be  so  referred,  Messrs. 
Marcy  and  Castillo  were  appointed  by  the  board  to  lay  it  before 
him  in  person.    This  they  did  on  the  14th  of  January. 

The  procedure  of  the  board  in  considering  the  cases  on  their 
merits  may  briefly  be  described.  The  proofs  of  the  claimants 
were  usually  accompanied  with  a  memorial,  in  which  the  prin- 
cipal circumstances  of  the  case  were  stated;  and,  as  has  been 
seen,  all  the  papers  were  required  to  be  submitted  both  in 
English  and  in  Spanish.  When  the  papers  came  before  the 
board,  the  American  commissioners  took  the  set  in  English 
and  the  Mexican  that  in  Spanish;  and  if  it  was  found  that 
there  was  a  deficiency  in  the  proofs,  an  opportunity  was 
afforded  to  the  claimant  to  supply  it.'  If  the  case  was  found 
to  be  ready  to  be  proceeded  with,  it  was  orally  discussed  at 
the  board ;  and  if  points  of  difference  developed  which  it  was 
impossible  to  remove,  so  that  it  became  necessary  to  send  the 
case  to  the  umpire,  each  side  made  out  and  presented  to  the 
other  a  succinct  statement  of  the  facts  of  the  case  and  the  x>oints 
arising  therefrom,  and  the  reports  submitted  to  the  umpire 
were  confined  to  the  points  and  statements  of  fact  so  inter- 
changed. In  some  cases  in  which,  after  the  interchange  of 
points  and  statements,  there  seemed  to  be  a  possibility  of 
agreement,  the  oral  discussions  were  continued.  But  if  further 
discussions  seemed  to  be  useless,  the  next  step  was  to  prepare 
reports  for  the  umpire. 

The  preparation  of  these  reports  proved  to 
be  by  far  the  most  laborious  part  of  the  duties 
of  the  commissioners.  The  transactions  out 
of  which  the  claims  arose  were  generally  very  complex;  and 
the  fact  that  most  of  them  occurred  many  years  previously,  in 
a  foreign  country,  and  "amid  political  revolutions  and  civil 
commotions,"  made  it  **  exceedingly  dijOScult  in  some  instances 

'  S.  Ex.  Doc.  320,  27  Cong.  2  sess.  160. 

^ "  Though  the  claimant  or  his  agent  coold  not  be  present  at  the  board  to 
ascertain,  by  what  occurred  there,  the  difficulties  interposed,  yet  if  io 
attendance,  he  was  soon  made  acquainted  indirectly  with  them;  but 
when  such  was  not  the  case  much  delay  often  resulted  from  want  of  this 
knowledge."  (Report  of  Messrs.  Marcy  and  Brackenridge,  S.  Ex.  Doc. 
320,  27  Cong.  2  sess.  235.) 


Beporti  to  the 
Umpire. 
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to  determiDe  whether  the  wrongdoers  were  the  functionaries 
of  the  existing  political  power,  rebels  against  that  power,  revo- 
lutionists while  the  country  was  in  a  state  of  anarchy,  or  law- 
less depredators  assuming  to  be  clothed  with  authority  merely 
to  facilitate  the  perpetration  of  wrong."  Great  difficulties 
were  also  encountered  in  disposing  of  cases  that  involved  the 
application  of  the  Mexican  municipal  law.  The  actual  legisla- 
tion of  Mexico,  as  it  then  existed,  was  found  to  be  ^<  exceed- 
iugly  imperfect,"  and  hardly  to  afford  ''a  system  of  laws." 
What  ordinances  of  Spain,  or  decrees  of  the  Code  of  the  Indies, 
were  in  force  after  the  independence  **was  not  explicitly 
declared  by  any  act  brought  to  the  notice  of  the  board;"  and 
the  decisions  of  the  tribunals  tended  rather  to  confuse  than  to 
clear  up  this  matter.  Moreover,  '^  the  shiftings  of  political 
power  caused  a  like  instability  in  the  tribunals;  their  records 
were  voluminous  and  obscure;  and  it  was  sometimes  exceed- 
ingly difficult  to  ascertain  the  true  state  of  facts,  even  as  they 
appeared  before  the  courts,  or  the  distinct  principles  of  law 
upon  which  these  courts  placed  their  adjudication."  Such 
was  the  statement  of  tbe  American  commissioners.*  Under 
the  circumstances  their  reports  to  tbe  umpire  covered  more 
than  fifteen  hundred  closely  written  foolscap  pages;  and  the 
reports  of  the  Mexican  commissioners  were  fully  as  voluminous. 
By  Article  III.  of  the  convention  it  was 
End  of       ^™**^  provided  that  the  commission  should  termi- 


nate its  duties  within  eighteen  months  from 
the  time  of  its  meeting.  It  therefore  came  to  an  end  on  Feb- 
ruary 25, 1842,  no  provision  for  the  extension  of  its  existence 
having  been  made.  Eighty-four  claims  had  been  presented, 
and  of  the«e  thirty  had  not  been  finally  decided.  Of  the  cases 
referred  to  the  umpire  sixteen  remained  undecided,  but  in  all 
the  undecided  cases  the  reports  either  of  the  American  or  the 
Mexican  commissiouers  were  made  only  on  or  after  the  19th  of 
February,  when  it  was  too  late  for  the  umpire,  who  was  then 
euga^ed  in  the  examination  of  prior  reports,  even  to  read 
them;  but  in  none  of  the  undecided  cases  was  the  report  of 
the  Mexican  commissioners  later  than  that  of  the  American, 
while  in  most  of  them  it  was  from  ten  to  twelve  days  earlier. 
This  difference  in  time  was,  however,  of  little  practical  impor- 
tance, since  the  umpire,  who  was  barely  able  to  act  upon  the 


'  S.  Ex.  Doc.  320,  27  Cong.  2  stsa,  235-236. 
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cases  already  before  him,  could  not  have  decided  the  new  cases 
if  both  reports  had  been  submitted  on  the  day  on  which  the 
earlier  one  was  presented.  Several  cases  had  also  remained 
unacted  upon  by  the  commissioners.  The  state  of  the  business 
and  the  practical  results  of  the  board's  labors  may  be  gathered 
from  the  following  table: 


Amount  of  claims  decided  by  the  board  icithout  reference  to  the  umpire. 

Amount  cltiinied 

Amount  allowed 

Rejected  on  their  merits  at  the  board. 
Amount  claimed 

Decided  by  Uie  board  not  to  be  within  the  convention. 

Amount  claimed 

Claims  on  which  the  board  differed^  which  were  reported  to  the  umpire  for 
decision,  and  on  which  alloicance  was  made. 

Amount  claimed 

Amount  allowed  by  American  commissioners ^ . . . 

Amount  allowed  by  Mexican  commisHioners 

Amount  allowed  by  the  umpire 

Rejected  by  the  umpire  on  the  merits. 

Amount  clkimed 

Amount  allowed  by  American  commissioners 

Decided  by  the  umpire  not  to  be  vnthin  the  cognizance  of  the  board. 

Amount  claimed - 

Amount  allowed  by  American  commissioners 

Returned  by  the  umpire  undecided. 

Amount  claimed 

Amount  allowed  by  American  commissioners 

Cases  submitted  too  late  to  be  considered  by  the  board. 

Amount  claimed 

Total  awarded  by  the  umpire 

Total  awarded  by  the  American  commissioners,  ou  reference  to  the 

umpire 

Total  awarded  by  Mexican  commissioners,  on  reference  to   the 

umpire 


Amount. 


$5»5, 462. 75 
439. 393. 82 


51.492.25 


9.27S.26 


5,  844, 360.  44 

2, 334, 477. 44 

191,012.94 

1,586,745.86 


59, 967. 40 
57, 754. 42 


88,351.78 
86.080.01 


1,864,839.56 
928,627.88 


3,336,837.05 


1,  586, 745. 86 

2,334,477.44 

191, 012.94 


February  26,  1842,  the  day  after  the  close 
Unflniihed  Buineii  ^f  ^jj^  commission,  the  Mexican  commission- 
an  iti  aue.  ^^^  addressed  a  note  to  Mr.  Webster,  for  the 
purpose  of  placing  on  file  in  the  Department  of  State  an  ex- 
planation which  they  had  sought  to  have  recorded  on  the 
minutes  of  the  board,  but  to  the  entry  of  which  the  American 
commissioners  had  objected.  The  purport  of  the  explanation 
was  that  they  had  constantly  endeavored  to  accomplish  the 
decision  of  the  claims  embraced  by  the  convention j  that,  in 


Digitized  by  VjOOQ  IC 


MEXICAN   CLAIMS   COMMISSIONS.  1233 

spite  of  these  endeavors  and  of  the  notices  repeatedly  pub- 
lished, the  claimants  had  become  active  in  the  presentation  of 
their  claims  only  daring  the  last  two  months  of  the  commis- 
sion; that  many  claims  had  been  presented  in  the  last  month, 
and  that  some  had  been  filed  even  on  the  last  day;  and  that, 
whUe  the  necessary  result  of  these  conditions  was  that  mnch 
business  remained  unfinished,  the  Mexican  Government^ "  from 
the  beginning  of  the  convention  to  the  expiration  of  the  labors 
of  the  mixed  commission,  had  religiously  fulfilled  all  the  en- 
gagements contracted  in  that  agreement."  The  American 
commissioners,  on  being  furnished  by  Mr.  Webster  with  a  copy 
of  this  note,  replied  that,  while  a  number  of  important  claims 
bad  not  been  adjusted,  the  responsibility  for  this  partial  fail- 
are  was  a  question  to  be  settled  by  an  appeal  to  the  facts 
stated  in  the  minutes  of  the  board.  They  then  referred  to  the 
prolonged  discussion  of  the  question  of  access,  and  to  the  ^<  in- 
direct and  circuitous"  mode  of  communication  to  which  claim- 
ants were  finally  restricted,  as,  iu  their  opinion,  ^^in  some 
measure"  causes  of  failure.  They  also  stated  that  "many 
cases"  presented  to  the  board  in  time  to  have  been  finally  acted 
on  were  suspended,  "some  of  them"  at  the  instance  of  the 
Mexican  commissioners,  in  order  that  documents  might  be  ob- 
tained from  Mexico;  and  that,  though  "most  of  them  were 
decided,"  the  time  employed  upon  them  when  they  were  at 
length  brought  up  for  action  prevented  action  upon  others. 
They  further  adverted  to  the  fact  that  several  cases  were  for 
some  time  suspended  on  the  allegation  of  the  Mexican  com- 
missioners that  they  had  been  withdrawn  from  the  cogni- 
zance of  the  board;  and  to  the  circumstance  that  the  dififer- 
ences  of  opinion  on  the  merits  of  cases  involved  the  necessity 
of  consuming  much  time  in  preparing  elaborate  reports  to  the 
umpire.  And  finally,  they  remarked  that  if  the  board  could 
have  continued  iu  session  two  months  longer  all  the  claims 
presented  to  it  would  have  been  adjusted.  Upon  the  state- 
ment of  the  Mexican  commissioners  as  to  the  great  delay  in 
the  presentation  of  claims,  they  made  no  comment,  except  to 
say  that  it  was  probable  that  the  claimants  at  first  waited  for 
the  promulgation  of  rules  on  the  subject,  and  that,  for  some 
time  after  the  claimants  ascertained  how  their  papers  might 
be  presented  to  the  board,  "  there  were  not  so  many  claims 
prepared  for  its  action  as  could  have  been  conveniently  dis- 
IK>8ed  of." 
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Present  conditions  render  it  easy  to  form  calmer  judgments 
concerning  Mexican  afifairs  than  were  possible  in  1842;  and, 
without  regard  to  the  propriety  or  impropriety  of  entering  on 
the  minutes  such  an  explanation  as  the  Mexican  commissioners 
sought  to  record,  it  is  proper  to  say  that  the  proceedings  of 
the  board  furnish  very  cogent  evidence  of  the  sincerity  of  the 
efforts  of  those  commissioners  and  of  their  government  to 
carry  the  convention  into  effect.  Out  of  the  four  months  that 
elapsed  from  the  meeting  of  the  commission  till  the  adoption 
of  the  resolution  directing  the  presentation  of  claims  through 
the  Department  of  State,  two  months  and  a  half  were  spent 
by  the  secretaries  in  preparing  an  alphabetical  index  of  docu- 
ments already  presented  by  that  Department.  In  spite  of 
public  notices,  the  claimants  were  so  late  in  appearing  that  the 
board  in  June  1S41,  nearly  ten  months  after  its  first  meeting 
and  six  months  after  the  establishment  of  the  mode  of  present- 
ing claims,  caused  to  be  sent  to  the  persons  who  seemed  from 
an  examination  of  the  papers  on  the  files  to  be  interested  in 
cases  which  had  not  been  prepared,  and  which  were  not  known 
to  be  in  the  way  of  being  prepared,  the  following  circular: 

"Washington,  June  16^  1841. 

"CLAIMS  ON  MEXICO. 

"  Notice  is  hereby  given  to  all  persons  having  claims  upon 
the  Eepublic  of  Mexico,  which  were  submitted  by  the  Conven- 
tion of  April  11,  1839,  to  the  mixed  commission  now  sitting  in 
the  City  of  Washington,  that  more  than  half  the  time  limited 
by  the  said  Convention  for  the  session  of  the  said  Commission 
has  already  expired,  and  that  it  will  close  its  labors  within  nine 
months  from  this  date,  yet  not  one-half  of  the  claims  which  it  was 
organized  to  adjust  have  been  prepared  for  its  consideration. 
In  consequence  of  a  want  of  prepared  cases,  the  business  of 
the  Board  has  been  delaj'^ed.  Claimants  are,  therefore,  hereby 
urged  to  complete  the  preparation  of  their  cases  with  the  least 
possible  delay,  to  the  end  that  the  commission  maybe  enabled 
to  accomplish  the  objects  for  which  it  was  instituted. 

"  By  order  of  the  Board  of  Commissioners." 

While  the  statements  of  the  Mexican  commissioners  as  to 
the  delay  in  the  preparation  of  claims  were  not  in  fact  contro- 
verted, the  contents  of  this  circular  strongly  support  their 
view  as  to  the  effect  of  that  delay  in  preventing  the  comple- 
tion of  the  work  of  the  commission.  That  view  also  derives 
support  from  the  records  of  the  umpire,  to  whom  forty- seven 
cases  were  submitted  after  January  3, 1842.    Where  it  became 
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necessary  to  obtain  papers  from  Mexico,  the  process  was  neces- 
sarily attended  with  delay;  bat  we  have  the  statement  of  the 
American  commissioners  that  the  most  of  the  cases  in  which 
that  process  was  employed  were  fally  decided.  It  is  trae  that 
in  one  case,  that  of  William  S.  Parrott,  it  was  strongly  inti- 
mated that  the  Mexican  Government  had  not  exerted  itself  to 
send  certain  papers  which  had  been  asked  for,  bat  its  general 
coarse  in  snch  matters  did  not  enforce  the  suspicion.  On  the 
contrary,  in  their  final  rex>ort  the  American  commissioners,  in 
discussing  another  question,  say:  '^The  Mexican  commission- 
ers were  furnished  with  documents  by  their  government,  which 
were  declared  and  appeared  to  be  originals,  taken  from  the 
courts  of  justice  and  the  executive  departments;  and  a  con- 
siderable part,  also,  of  those  sent  by  Mexico,  on  requisition, 
were  undoubtedly  the  original  records."  *  When  we  consider 
the  insecurity  of  the  means  of  transportation  in  Mexico  at  the 
I)eriod  in  question,  the  readiness  disclosed  by  this  statement 
to  send  out  of  the  country  to  a  distant  foreign  place  the  origi- 
nals of  important  public  records  in  order  to  avoid  delay  is  a 
fact  upon  which  comment  is  superfluous.  To  the  cases  alleged 
by  the  Mexican  commissioners  to  have  been  withdrawn  by  the 
United  States  from  the  cognizance  of  the  board  we  shall  refer 
hereafter;'  but  it  suffices  here  to  say  that  the  American  com- 
missioners addressed  an  inquiry  on  the  subject  to  the  Depart- 
ment of  State  on  the  12th  of  November  1841,  and  that  the 
first  reply  of  that  Department  was  made  on  the  23d  of  Decem- 
ber and  was  inconclusive. 

In  August  and  September  1841  a  suspension 
P^Bri^^oMioiM  *  ^^  ^^®  proceedings  of  the  board  took  place  in 
consequence  of  the  resignation  of  Mr.  Eowan 
as  a  commissioner.  On  the  9th  of  the  former  mouth  the  Mexi- 
can commissioners,  having  heard  of  Mr.  Bowan's  resignation, 
formally  stated  that  they  considered  it  essential  to  the  regular 
conduct  of  business  that  his  place  should  be  filled,  and  they 
moved  that  the  sessions  of  the  board  be  suspended  till  his 
successor  should  be  appointed.  On  motion  of  Mr.  Marcy,  fur- 
ther action  was  postponed  till  the  11th  of  August.  On  the 
12th  the  board  was  declared  by  the  Mexican  commissioners  to 
be  d€  facto  suspended  till  the  appointment  of  Mr.  Rowan's 
successor,  and  it  did  not  meet  again  till  the  20th  of  September, 


1 8.  Ex.  Doc.  320, 27  Cong.  2  seas.  237. 
« /n/ra,  1241. 
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when  Mr.  H.  M.  Brackenridge  appeared  and  filed  his  commis- 
sion, together  with  an  oath  taken  before  a  justice  of  the  peace.* 
Whether  any  delay  in  the  completion  of  the  business  of  the 

*  board  is  to  be  ascribed  to  this  prolonged  vacancy  is  a  question 

J  which  the  records  do  not  answer. 

I  By  the  act  of  June  12, 1840,  it  was  provided 

Di^oatLon  of     u^hat  the  records,  documents,  and  all  other 
Fapexv. 

papers  in  the  possession  of  the  commission,  or 

its  officers,  or  certified  copies,  or  duplicates  thereof,  shall  be 
deposited  in  the  office  of  the  Secretary  of  State."  While  this 
law  seemed  to  assume  the  right  to  require  the  commissioners 
to  make  a  certain  disposition  of  their  records,  the  American 
commissioners  "  did  not  insist  upon  the  validity  of  the  act  of 
Congress,  so  far  as  it  attempted  to  prescribe  duties  to  the 
board,  but  they  contended  that  the  documents,  pai>ers,  etc, 
should  be  left  at  the  disposal  of  the  two  governments."'  In 
this  contention  the  Mexican  commissioners  did  not  concur; 
and  a  resolution  was  adopted  directing  the  secretaries  to  return 
to  the  Department  of  State  the  papers  transmitted  to  the 
board  on  or  before  August  26,  1840,  in  cases  not  acted  on  by 
it.  The  American  commissioners  then  proposed  that  all  the 
papers  which  had  at  any  time  come  to  the  board  from  the 
Department  of  State  should  be  returned  to  it.  To  this  propo- 
sition the  Mexican  commissioners  declined  to  accede,  and  no 
conclusion  was  reached.  On  February  26,  the  day  after  the 
close  of  the  commission,  the  American  members  informed  Mr. 
Webster  that  their  Mexican  colleagues  "intended  to  retain, 
not  only  the  papers  sent  to  the  board  from  Mexico,  on  requis- 
itions made  pursuant  to  the  convention,  but  also  Mexican 
records  which  had  been  procured  without  the  intervention  of 
the  board."  On  the  2d  of  March  Mr.  Webster  brought  the  mat- 
ter to  the  notice  of  the  Mexican  commissioners,  and  requested 
them  to  transmit  to  the  Department  of  State  the  originals  or 
copies  of  all  papers  in  their  possession  which  might  have  been 
used  in  the  consideration  of  claims  before  the  board,  the  orig- 


'Mr.  Brackenridge,  like  Mr.  Rowan,  was  bom  in  Pennsylvania,  but 
though  he  bad  for  some  time  resided  in  Florida,  he  was  when  appointed 
again  a  citizen  of  his  native  State.  He  had  been  active  in  politics,  in 
diplomacy,  and  in  law,  and  had  once  filled  a  judicial  station.  He  was 
also  well  known  as  an  author. 

•  Report  of  Messrs.  Marcy  and  Brackenridge,  S.  Ex.  Doc.  320,  27  Cong. 
2  sess.  238. 
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inals,  if  they  insisted  upon  retaining  them,  to  be  returned 
when  copies  should  have  been  made.  The  Mexican  commis- 
sioners replied  that  at  the  commencement  of  the  labors  of  the 
commission  it  was  agreed  that  all  papers  should  be  presented 
both  in  Euglish  and  in  Spanish,  and  that  as  a  result  each  side 
possessed  a  complete  set  of  papers;  that  it  was  upon  these 
papers  that  the  oommissioners  on  each  side  had  made  their 
decisions,  and  that,  as  the  provisions  of  the  act  of  1840  had 
been  fulfilled  with  regard  to  the  United  States,  the  Mexican 
commissioners  should  be  allowed  to  retain  for  their  govern- 
ment the  papers  in  their  possession.  In  the  cases  held  not  to 
be  within  the  jurisdiction  of  the  board,  they  stated  that  they 
had  taken  the  pains  to  separate  and  return  to  the  archives  of 
the  commission  all  the  original  documents.  And  in  conclusion 
they  declared  that  although  they  had  opposed,  as  they  were 
bound  to  do,  the  proposition  to  leave  with  the  board  all  the 
documents,  the  effect  of  which  would  have  been  ^^  to  defraud 
their  own  government  of  its  right  to  know  what  had  been 
dooe,  and  to  examine  the  bases  and  proofs  on  which  have  been 
founded  the  decisions  so  onerous  to  its  treasury," .  yet,  they 
had  been  so  far  from  wishing  to  deprive  any  claimant  of  the 
documents  on  which  he  based  his  claims,  that  they  might  on 
their  part  ^^ask  for  an  exchange,  or  for  the  delivery,  of  vari- 
ous important  original  documents  which  remained  annexed  to 
the  English  documents  presented  by  the  claimants." 

The  subject  does  not  appear  to  have  been  further  discussed. 
Accompanying  the  message  of  President 

■^T^^  Tyler  to  the  Senate  of  June  13,  1842,^  there 
were  several  communications  in  which  there 
were  passages  reflecting  upon  the  umpire,  Baron  Boenne.  In 
a  letter  to  the  Department  of  State  of  March  31,  1841,  the 
agents  of  certain  claimants,  taking  time  somewhat  by  the 
forelock,  protested  against  his  residing  at  New  Brunswick,  in 
New  Jersey,  or  at  any  other  place  than  Washington,  while 
eng'jkged  in  the  duties  enjoined  upon  him  by  the  convention. 
Some  time  afterward  one  of  the  same  agents  protested  in  the 
same  manner  against  some  of  his  decisions,  and  still  later 
charged  him  with  having  "disregarded  his  duty  and  broken 
the  convention"  by  his  decision  on  certain  matters  submitted 
to  him.    In  a  message  to  the  Senate  of  August  8,  1842,^  Presi- 


iS.  Ex.  Doc.  320,  27  Cong.  2  sess.  16,  20,  21. 
«8.  Ex.  Doc.  412, 27  Cong.  2  sees. 
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dent  Tyler,  referring  to  these  letters,  stated  that,  as  the  resolu- 
tion had  called  for  all  communications  addressed  to  the 
Department  of  State  by  any  of  the  claimants,  the  papers  in 
question  were  copied  and  transmitted  without  attracting  atten- 
tion. Had  they  been  noticed,  their  transmission  to  the  Senate, 
if  they  had  been  transmitted  at  all,  would  have  been  accom- 
panied by  a  disclaimer  on  the  part  of  the  Executive  of  any 
intention  to  approve  such  charges.  "The  Executive,"  said 
President  Tyler,  "has  no  complaint  to  make  against  the  con- 
duct or  decisions  of  the  highly  respectable  person  appointed 
by  his  sovereign  umpire  between  the  American  and  Mexican 
commissioners." 

The  decisions  of  Baron  Eoenne  were  expressed  in  the  form 
of  simple  awards,  stating  his  conclusions,  but  not  the  reasons 
on  which  they  were  based.  He  declined  to  accede  to  the 
request  of  the  American  commissioners,  in  a  certain  case,  to 
communicate  to  them,  before  his  final  decision,  the  objections 
which  he  was  understood  to  entertain  to  a  particular  claim,  on 
the  ground  that  the  convention  did  not  authorize  him  to  do 
so.*  On  a  certain  occasion,  the  agent  of  a  claimant  against 
whom  he  had  rendered  an  award  wrote  him  a  letter  for  the 
purpose  of  showing  that  his  decision  was  erroneous.  He  sent 
the  letter  to  the  commissioners  with  a  request  that  they  inform 
the  writer  that  the  duties  of  the  umpire  were,  by  Article  VII. 
of  the  convention,  restricted  to  the  decision  of  the  points  on 
which  the  commissioners  could  not  agree,  and  that  he  could 
not  enter  into  any  correspondence  in  regard  to  claims  with  the 
claimants  or  their  agents. 

By  the  same  article  it  was  provided  that  authenticated 
copies  of  the  proofs  should  accompany  the  reports  of  the  com- 
missioners to  the  umpire  in  cases  of  diiference.  As  a  strict 
compliance  with  this  provision  would  have  entailed  great 
labor,  expense,  and  delay,  the  umpire  at  the  instance  of  the 
board  consented  to  receive,  instead  of  copies,  the  papers  used 
by  the  commissioners,  and  to  return  them  with  his  decision. 
This  was  done  in  all  cases. 

Mr.   Webster,  as  Secretary  of   State,   on 

Baron  R<^e'i     ^^^^^  ^^^  ^^^,^^  ^^^  ^  ^^  Wheaton,  who 

was  then  minister  of  the  United  States  at 
Berlin,  that  it  was  understood  that  Baron  Eoenne  made  in 
each  case  decided  by  him  a  report  to  his  government  of  the 


»MSS.  Dept.  of  State. 
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&ct8  and  principles  on  which  his  conclusions  were  founded. 
Mr.  Wheaton  was  instmcted  to  signify  to  the  Prussian  min- 
ister for  foreign  affairs  the  wish  of  the  United  States  to  i)os- 
sess,  confidentially,  copies  of  the  reports.^  The  minister  for 
foreign  affairs,  Baron  von  Bnlow,  declined  to  give  them,  on  the 
ground  (1)  that  the  general  principles  involved  in  the  cases 
had  formed  the  subject  of  a  correspondence  between  the  Prus- 
sian minister  for  foreign  affairs  and  Baroa  Koenue,  and  (2) 
that  the  reports  ought  not  to  be  communicated  to  the  United 
States  without  the  consent  of  Mexico.  The  Government  of 
the  United  States  then  sought  to  obtain  the  report  in  the  case 
of  Aaron  Leggett  alone,  and  as  a  reason  therefor  stated  that 
the  claimant  believed  that  the  decision  of  the  umpire,  by  which 
the  larger  part  of  the  claim  allowed  by  the  American  commis- 
sioners was  rejected,  was  induced  by  evidence  which  was  not 
before  the  commissioners  and  which  wiis  forged  and  false.'^ 
The  Prussian  Government  replied  that  while  the  reports  of  the 
umpire  left  no  room  to  doubt  that  the  claimant's  "supi)osition" 
that  he  had  acted  on  papers  which  were  not  before  the  commis- 
sioners w^as  ^^  entirely  gratuitous,"  Baron  Boenne  bad  been 
asked  for  further  explanations  on  the  subject,  and  that  he  had 
stated  that  the  correspondence  of  the  mixed  commission  in  the 
archives  of  the  Department  of  State  would  show  that  he  had 
not  in  any  case  acted  upon  documents  which  were  not  known 
to  both  parties.  The  Prussian  Government  further  disclosed 
the  fact  that  the  decision  of  Baron  Koeune  in  the  case  of  Leg- 
gett had  been  produced,  so  far  as  it  was  adverse  to  the  claim, 
"by  the  simple  circumstance  that  ♦  •  ♦  the  proofs  •  ♦  ♦ 
had  appeared  insufficient."  But,  in  order  to  meet  the  wishes 
of  the  United  States  so  far  as  was  deemed  proper,  Baron  von 
Bulow  instructed  Baron  Gerolt,  then  Prussian  minister  at 
Washington,  that  he  might  read  the  report  in  the  case  of  Leg- 
gett to  the  Secretary  of  State  of  the  United  States  and  the 
Mexican  minister  at  that  capital.  More  than  a  year  had  now 
elapsed  since  Mr.  Wheaton  was  instructed  to  endeavor  to 
obtain  the  reports,  and  the  offer  of  the  Prussian  Government 
in  the  case  of  Leggett  came  before  Mr.  Calhoun,  who  had  then 
become  Secretary  of  State.  Mr.  Calhoun  gave  to  the  matter 
"delil)erate  attention,"  and  "arrived  at  conclusions  very  dit- 


1  H.  Ex.  Doo.  S3,  30  Cong.  1  sees.  52. 

s  Mr.  Upshnr,  Seo.  of  State,  to  Mr.  Wheaton,  November  13,  1843,  H.  Ex. 
Doc.  83,  30  Cong.  1  sess.  54. 
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ferenf  from  those  on  which  the  Department  of  State  had 
previously  acted.  "I  have,''  he  instructed  Mr.  Wheaton, 
"frankly  stated  to  the  baron  [Gerolt]  my  belief  that  the  whole 
proceeding  originated  in  error  and  misconception ;  and  I  have 
signified  to  him  that,  as  this  government  is  entirely  satisfied 
that  Baron  Eoenne  acted  in  this  case,  as  in  all  others,  with 
that  love  of  justice  and  integrity  for  which  his  character  was 
eminently  distinguished,  it  feels  constrained  by  duty,  as  well 
as  by  delicacy,  to  decline  the  ofl'er  made  by  the  Prussian  Gov- 
ernment to  communicate  confidentially  the  information  which 
had  been  solicited  by  this  government  under  impressions 
which,  it  is  conceived,  ought  never  to  have  had  existence. 
The  very  supposition  strikes  at  the  root  of  all  faith  in  the 
convention  itself,  and  would,  probably,  be  attended  by  the  evil 
consequence  of  making  all  the  other  claimants  unduly  dis- 
satisfied with  the  decisions  in  their  cases." 

The  declination  of  the  Prussian  Government  in  1843  to  make 
public  the  reports  of  Baron  Eoenne  has  been  steadily  adhered 
to.  *'The  government  of  His  Majesty,"  said  Baron  von  Mar- 
schall,  imperial  minister  for  foreign  affairs,  in  a  note  to  Mr.Uhl, 
American  ambassador  at  Berlin,  of  May  22, 1897,  "shares  the 
opinion  held  by  the  Prussian  Government  in  1843,  according 
to  which  a  similar  request  made  by  the  then  envoy  of  the 
United  States  of  America,  Mr.  Wheaton,  was  declined  for  the 
reason  that  a  statement  of  the  principles  which  guided  Mr.  Von 
Roenue  was  not  permissible  because  they  were  established  by 
a  detailed  correspondence  between  himself  and  the  ministry. 
The  report  of  the  minister  resident  without  the  instructions  of 
the  ministry  would,  therefore,  not  be  sufficiently  clear;  to  make 
known  these  instructions  would,  however,  be  contrary  to  pre- 
vailing general  principles.  Moreover,  Mr.  Von  Roenne  at  the 
time  restricted  himself  to  stating  the  reasons  for  his  decisions 
in  so  far  only  as  was  necessary  to  justify  the  decisions  in  the 
eyes  of  his  government.  Completeness  can  not,  therefore,  be 
claimed  for  these  statements,  as  it  was  agreed  beforehand  that 
the  decisions  of  the  umpire  were  to  be  final  and  without  appeal, 
and  would  therefore  be  made  known  to  the  parties  without 
giving  any  reasons.  Time  alone  can  not  diminish  the  stren<rth 
of  the  reasons  then  given  against  the  publication  of  the  mate- 
rial in  question."  ^ 

1 MSS.  Dept.  of  State. 
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On  several  occasions,  while  the  board  was 
«^.  in  session,  Mr.  Webster  was  appealed  to  in  re- 

spect of  some  matter  on  which  it  had  assumed 
to  act.  In  all  snch  cases  he  consistently  maintained  the  posi- 
tion that  it  was  an  independent  body,  in  whose  proceedings 
it  would  be  manifestly  improper  and  unwarrantable  for  the 
Executive  to  intervene — a  position  eminently  sound  in  law  and 
wise  in  practice.* 

November  12,  1841,  the  American  commissioners  inquired 
of  Mr.  Webster  whether  certain  claims  had,  as  the  Mexican 
commissioners  contended,  been  withdrawn  from  the  cogni- 
zance of  the  board.  December  23  Mr.  Webster  in  reply  in- 
closed an  extrat^t  from  an  instruction  of  Mr.  Forsyth  to  Mr. 
Ellis,  minister  to  Mexico,  of  May  3, 1839,  and  a  copy  of  a  note 
of  the  latter  to  the  Mexican  minister  for  foreign  affairs  of 
November  6,  1839,  and  stated  that,  as  the  execution  of  the 
convention  was  by  the  convention  itself  and  the  act  of  Con- 
gress confided  exclusively  to  the  commissioners,  it  was  not 
considered  to  be  the  province  of  the  Department  of  State  to 
express  an  opinion  on  the  point.  The  cases  in  question  in- 
volved the  acts  of  various  Mexican  officials,  such  as  the  seizure 
on  the  bigh  seas  of  the  American  schooner  Topaz  and  the 
killing  of  her  captain  and  crew.  In  some  of  the  cases  the  dis- 
missal of  an  officer  was  demanded,  in  others  a  reprimand,  and 
in  others  yet  an  infliction  of  punishment,  and  in  at  least  one 
instance  an  assurance  was  asked  for  that  no  disrespect  to  the 
flag  of  the  United  States  was  intended.  In  bringing  these 
several  matters  to  the  attention  of  the  Mexican  Government, 
Mr.  Ellis  had  declared  that  they  were  ^^not  embraced  in  the 
convention  signed  *  *  •  on  the  11th  of  April  last.''  Under 
the.se  circumstances  the  Mexican  commissioners,  on  January 
16, 1842,  formally  inquired  of  Mr.  Webster  whether  the  reser- 
vation made  by  Mr.  Ellis  "positively  excluded  the  personal 
interest"  in  the  cases,  and  whether  "there  only  remain  to  be 
arranged  between  the  two  governments  the  subjects  which 
relate  to  their  flag,  their  honor,  and  their  prerogatives."    Mr. 


^In  a  report  acoompanying  President  Tyler's  message  of  June  13,  1842, 
Mr.  Webster  stated,  in  rasponse  to  an  inquiry  embraced  in  a  resolution  of 
tbe  Senate,  that  if  the  Mexican  Government  had  given  any  instructions 
to  its  commissioners  as  to  the  discharge  of  their  duties,  the  fact  had  not 
been  made  known  to  the  Department  of  State.  (S.  Ex.  Doc.  320,  27  Cong. 
2  seas.  1.) 
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Webster,  on  the  2l8t  of  January,  answered  that  while  it  was 
not  "the  province  of  the  Executive  of  the  United  States  to 
express  an  opinion  upon  the  business  which  the  convention 
has  confided  to  the  board  of  commissioners,"  yet  he  would  add, 
for  the  purpose  of  information,  that  *'  if  all  claims  of  citizens 
of  the  United  States  involved  in  the  case  of  the  schooner 
Topaz,  or  in  any  other  cases  embraced  by  the  first  article  of  the 
convention,  shall  be  considered  and  disposed  of  by  the  board 
according  to  the  terms  of  the  convention,  it  is  certain  that  this 
government  will  not  deem  them  a  subject  for  any  further 
negotiation  with  that  of  the  Mexican  republic."  "The  mixed 
cx)mmission  under  the  convention  with  that  republic,"  said 
Mr.  Webster,  "has  always  been  considered  by  this  government 
essentially  a  judicial  tribunal,  with  independent  attributes  and 
powers  in  regard  to  its  peculiar  functions.  Its  right  and  duty, 
therefore,  like  those  of  other  judicial  bodies,  are  to  determine 
upon  the  nature  and  extent  of  its  own  jurisdiction,  as  well  as 
to  consider  and  decide  upon  the  merits  of  the  claims  which 
might  be  laid  before  it."^  On  this  statement  the  personal 
claims  in  question  were  held  by  the  board  to  be  within  its 
jurisdiction,  and  were  duly  examined. 

The  same  position  was  maintained  by  Mr.  Webster  in  other 
cases.  On  June  21, 1841,  one  of  the  claimants,  named  Santan- 
gelo,  requested  him  to  direct  the  diplomatic  representative  of 
the  United  States  in  Mexico  to  ask  the  government  for  certain 
papers  which  the  commission  had  on  an  equal  division  refused 
to  demand.  Mr.  Webster  declined  to  grant  the  request,  saying 
that  the  functions  of  the  Department  of  State  in  relation  to 
the  claims  were  "expressly  limited  by  the  convention  to  the 
transmission  to  the  board  of  commissioners  of  such  documents 
as  the  Department  may  receive."*  Subsequently,  when  the 
request  was  renewed,  he  declared  that  the  Executive  of  the 
United  States  had  "no  right  to  interfere  for  the  redress  of  our 
citizens  who  may  suppose  themselves  to  have  been  aggrieved 
by  decisions  of  the  commissioners  under  the  convention  with 
the  Mexican  republic.  That  body  is,  in  effect,  a  judicial  body, 
and  it  belongs  to  its  members  alone  to  determine  the  rights  of 
claimants  under  the  convention."^ 


>  S.  Ex.  Doc.  320,  27  Cong.  2  Bess.  185. 

3  Id.  17-19. 

»Id.20. 
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In  the  cases  presented  to  the  board  varions 
iBtenst  rates  of  interest  were  demanded;  and  as  most 
of  the  claims  were  of  long  standing,  some 
exceeding  twenty  years,  the  whole  amount  demanded  on  this 
score  was  very  large.  What  was  the  legal  rate  of  interest  in 
Mexico  was  not  satisfactorily  settled.  The  government  had 
not  legislated  on  the  subject,  and  the  Spanish  laws,  to  which 
it  was  necessary  to  resort,  did  not  give  an  explicit  answer. 
Five  i>er  cent  per  annum  seemed  to  be  the  rate  best  supported 
by  the  evidence.  But,  while  the  legal  rate  appeared  to  be  low, 
the  conventional  rate  was  usually  very  high,  it  sometimes  being 
as  much  as  3  per  cent  a  month.  The  claimants  often  demanded 
the  highest  conventional  rate,  but  the  allowance  in  all  cases, 
except  a  few  in  which  a  higher  rate  was  stipulated  for  in  con- 
tracts made  in  the  United  States,  was  5  per  cent.^ 

In  a  communication  to  the  commissioners  of  July  10, 1841, 
the  umpire  held  that  in  the  cases  in  which  Mexico  should 
desire  to  avail  herself  of  the  privilege  of  issuing  treasury  notes 
in  payment  of  the  awards,  the  principal  sum  and  the  interest 
adjudged  up  to  the  date  of  the  award  should  together  form 
the  amount  for  which  the  notes,  bearing  interest  at  8  per  cent, 
should  be  emitted.^ 

Several  claims  were  presented  to  the  board 
laa  ^o  BftUiger-  ^^^  supplies  of  money,  .arms,  and  other  things 
to  the  Mexicans  when  they  were  engaged  In 
their  struggle  for  index)endence,  but  no  objection  to  the  allow- 
ance of  such  claims  on  the  ground  of  their  unneutral  character 
appears  to  have  been  made.  On  the  contrary,  the  Mexican 
commissioners  concurred  in  their  allowance,  and  the  awards 
upon  them  were  among  the  earliest  made.  In  three  such 
cases,  involving  claims  for  money,  arms,  and  other  supplies  fur- 
nished in  1815, 1816,  and  1817,  final  judgments  amounting  to 
nearly  $200,000  were  made  directly  by  the  commissioners  them- 
selves. Certain  other  claims  of  the  same  kind  were  referred 
to  the  umpire,  not,  however,  upon  international  grounds,  but 
only  upon  questions  of  fact  or  of  the  proper  rate  of  interest. 

The  liability  of  the  Mexican  Government  for  property  seized 
by  the  patriot  forces  before  the  recognition  of  Mexican  inde- 
X)endence  by  any  foreign  power  was  admitted  in  the  awards. 

1 S.  Ex.  Doc.  320, 27  Cong.  2  8<^ss.  237. 
> MS.  Records  of  the  Commissiou. 
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General  Character  of 
ClaimB. 


Tbe  decisioDS  of  the  commissioners  and  the 


^f 


umpire  appear  under  their  appropriate  heads 
in  the  digest.  The  most  of  the  cases  involved 
the  alleged  wrongful  seizure  of  property;  and  in  many  instances 
the  act  complained  of  was  committed  by  the  customs  authori- 
ties. Several  claims  .were  allowed  for  overcharges  of  duties. 
Two  claims  were  allowed  for  specie  seized  while  in  transit 
through  the  country  by  officers  of  the  government,  and  devoted 
to  the  government's  use.  In  certain  cases  awards  were  made 
on  account  of  vessels  which  the  government  impressed  into  its 
service,  while  in  one  case  an  award  was  made  for  the  building 
and  in  another  for  the  repairing  of  a  vessel  for  the  govern- 
ment. One  claim  was  allowed  for  the  use  of  houses  occupied 
by  troops;  one  for  a  forced  loan,  and  one  for  unjust  expulsion. 
Several  awards  were  rendered  in  favor  of  the  claimants  on  the 
ground  of  their  unlawful  imprisonment. 

It  may  be  observed  that  the  commissioners  concurred  in 
rejecting  only  three  claims  on  the  merits  and  four  on  the 
ground  of  a  want  of  jurisdiction;  and  that  of  the  latter  only 
one  was  stated  in  such  form  that  the  board  could  consider  it. 
The  umpire  rejected  five  claims  on  the  merits  and  six  on  juris- 
dictional grounds.  Among  the  latter  were  two  cases  in  which 
it  did  not  appear  that  the  claim  had  been  presented  either  to 
the  Department  of  State  at  Washington  or  to  the  diplomatic 
agent  of  the  United  States  in  Mexico  prior  to  the  signature  of 
the  convention,  as  was  required  by  Article  I.  In  a  number 
of  cases  in  which  the  umpire  rendered  awards  in  favor  of  the 
claimants,  the  reference  to  him  embraced  only  the  rate  of  in- 
terest to  be  allowed,  or  other  questions  of  amount,  the  Mexican 
commissioners  having  admitted  something  to  be  due. 

After  the  termination  of  the  commission, 
Deiayi  in  Payment,  attorneys  for  claimants  whose  demands  had 
been  rejected  asked  that  the  convention  and 
all  the  proceedings  under  it  be  declared  null  and  void,  while 
the  attorneys  for  the  more  fortunate  claimants  as  strongly 
objected  to  such  a  course.^  The  Government  of  the  United 
States  determined  to  treat  as  final  and  conclusive  the  decisions 
that  had  already  been  rendered,  and  to  enter  into  negotiations 
for  the  adjustment  of  the  unfinished  business.  These  negotia- 
tions were  complicated  by  two  causes — the  Texan  question  and 
the  poverty  of  the  Mexican  treasury.    The  former  served  to 


» S.  Ex.  Doc.  320,  27  Cong.  2  sess.  20-30. 
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render  all  intercourse  between  the  two  govemmentH  difficult 
and  precarious;^  the  latter — ^the  lack  of  money — ^rendered  the 
Mexican  Government  unable  to  discharge  its  pecuniary  obli- 
gations either  to  the  United  States  or  to  other  lowers.*  This 
circumstance  made  it  necessary  to  enter  into  another  con- 
vention for  the  purpose  of  providing  for  the  payment  of  the 
awards  under  the  convention  of  1839.  Such  a  convention  was 
concluded  at  the  City  of  Mexico  January  30,  1843,  by  Mr. 
Waddy  Thompson  on  the  part  of  the  United  States  and 
Messrs.  Bocauegra  and  Gorostiza  on  the  part  of  Mexico.  By 
this  convention  it  was  agreed  that  the  Mexican  Government 
should,  on  the  30th  of  the  ensuing  April,  pay  all  interest  then 
due  on  the  awards,  and  within  five  years  from  that  day,  in 
equal  installments  every  three  months,  all  the  principal  and 
accruing  interest.  These  payments,  both  of  interest  and  of 
principal,  were  to  be  made  in  gold  or  in  silver  money,  in  the 
City  of  Mexico,  "to  such  x>6rson  as  the  United  States  may 
aathoiize  to  receive  them;"  and  for  the  fulfillment  of  this  obli- 
gation the  Mexican  Government  pledged  the  direct  taxes  of 
the  republic,  but  without  restricting  the  United  States  to  that 
fond.  To  each  payment  the  Mexican  Government  agreed  to 
add  2^  per  cent  for  freight  and  other  charges. 

By  Article  VI.  of  the  convention  of  Janu- 

^'^eSir  ^'  *^'y  ^'  ^^^'  ^^  ^^*®  provided  that  a  "new 
convention"  should  be  entered  into  for  the 
settlement  of  "all  claims  of  the  government  and  citizens  of 
the  United  States  against  the  republic  of  Mexico"  not  finally 
decided  by  the  late  commission  in  Washington,  and  of  "all 
claims  of  the  government  and  citizens  of  Mexico  against  the 
United  States."  Eeferring  to  this  article,  Mr.  Upshur,  as 
Secretary  of  State,  July  25,  1843,  directed  Mr.  Thompson  to 
negotiate  a  new  convention,  which  should  embrace  all  unsettled 
clsums  that  might  have  been  presented  to  the  late  commission, 
whether  they  were  actually  presented  to  it  or  not.  Mr.  Upshur 
objected,  however,  to  the  inclusion  of  claims  of  the  two  gov- 
ernments with  those  of  their  citizens.  Such  a  provision  had 
been  desired  by  Mexico,  and  it  was  understood  that  its  object 
was  to  bring  within  the  convention  her  complaints  as  to  the 
course  of  the  United  States  in  respect  of  Texas.  Mr.  Thomp- 
son was  instructed  to  insist  upon  its  omission.    When  he 


» H.  Ex.  Doc.  49,  27  Cong.  2  Bess. :  H.  Ex.  Doc.  266,  27  Cong.  2  sess. 
«Br.  and  For.  State  Papers,  XLI.  738,  740. 
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received  his  instructions  he  at  once  opened  negotiations,  and 
in  October  1843  Mr.  Bocanegra,  minister  for  foreign  affairs, 
and  Mr.  Trigueros,  minister  of  finance,  were  appointed  as 
plenipotentiaries  to  adjust  with  him  a  convention.  Novem- 
ber 20  a  convention  was  concluded.^  By  its  first  article  it 
provided  that  all  claims  of  citizens  of  Mexico  against  the 
United  States,  and  all  claims  of  citizens  of  the  United  States 
against  Mexico,  "which,  for  whatever  cause,  were  not  sub- 
mitted to,  nor  considered,  nor  finally  decided  by  the  commis- 
sion, nor  by  the  arbiter,"  under  the  convention  of  1839,  should 
be  referred  to  a  board  of  four  commissioners,  two  of  whom 
should  be  appointed  by  each  government.  By  Article  V.  it 
was  provided  that  the  claims  which  were  considered  by  the 
umpire  under  that  convention,  but  not  decided  by  him,  should 
be  referred  to  the  umpire  under  the  new  convention,  who  was 
to  be  the  King  of  Belgium.  By  Article  XV.  all  claims  of 
either  government  against  the  other  were  included,  but  a 
special  mode  was  provided  for  their  adjustment.  It  was  stipu- 
lated that  if  the  commissioners  should  unanimously  or  by  a 
majority  vote  render  a  decision  on  such  a  claim,  the  decision 
should  be  submitted  to  both  governments  for  their  acceptance 
or  rejection;  but  that  if  the  two  governments  could  not  agree, 
or  if  the  board  should  have  been  unable  to  reach  a  conclusion, 
the  whole  case,  and  not  merely  the  points  of  difference,  should 
be  referred  to  the  umpire.^ 

The  stipulations  in  regard  to  governmental 
The  Mexican  War.  claims  the  United  States  declined  to  approve, 
and  the  Senate  struck  them  out.  The  conven- 
tion, as  thus  amended,  was  presented  to  the  Mexican  Govern- 
ment, but  that  government,  while  not  in  terms  rejecting  it, 
withheld  its  ratifications.  The  difficulties  as  to  the  Texan 
question  and  as  to  claims  progressed  together.^  In  1844  the 
Mexican  Government  ceased  to  pay  installments  umler  the 
convention  of  January  30, 1843.  The  interest  due  April  30, 
1843,  was  paid,  as  were  also  the  installments  of  principal  and 
interest  due  on  the  30th  of  July  and  October  1843,  and  the  30th 
of  January  1844.  On  April  26,  1844,  Benjamin  E.  Green  was 
empowered  by  President  Tyler  to  demand  and  receive  the 
fourth  installment  of  principal  and  accrued  interest,  which 
became  due  on  the  30th  of  that  month.    A  month  afterward 


1  H.  Ex.  Doc.  158,  28  Cong.  2  sess. 
^  H.  Ex.  Doc.  19,  28  Cong.  2  hoss. 
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ho  wrote  from  th©  City  of  Mexico  that  the  money  had  not  been 
paid,  and  that  in  fact  the  government  did  not  have  it.  One 
at  least  of  the  prior  installments  had  been  provided  for  by 
means  of  a  forced  loan;  ^  and  when  the  fifth  became  due  the 
fourth  yet  remained  unpaid.  Orders  for  the  payment  of  the 
money  were  given  to  the  agent  of  the  United  States,  but  when 
they  were  presented  to  the  Mexican  treasury  no  money  on 
them  could  be  obtained;  and  soon  after wai*d,  in  consequence 
of  a  sudden  change  in  the  government,  the  payment  of  all 
orders  on  the  treasury  was  suspended.^ 

In  December  1845  another  revolution  took  place  in  Mexico, 
and  on  the  29th  of  that  month  the  greater  part  of  the  garrison 
of  the  City  of  Mexico  "  pronounced '^  for  the  revolutionists. 
On  the  following  day  General  Herrera  resigned  the  presidency, 
and  on  January  2, 1846,  General  Paredes  entered  the  capital 
with  his  troops  and  formed  a  junta  for  a  provisional  govern- 
ment, though  the  country  seemed  to  be  generally  opposed 
to  him.  May  11, 1846,  President  Polk  sent  his  message  to 
Congress  declaring  that  American  blood  had  been  shed  on 
American  soil  and  that  war  existed  by  the  act  of  Mexico.^  In 
the  course  of  his  message  he  said  that  "the  grievous  wrongs 
perpetrated  by  Mexico  upon  our  citizens  throughout  a  long 
period  of  years  remain  unredressed,  and  solemn  treaties,  pledg- 
ing her  public  faith  for  this  redress,  have  been  disregarded." 
With  the  message  he  communicated  to  Congress  certain  corre- 
spondence between  Mr.  Slidell,  formerly  minister  of  the  United 
States  to  Mexico,  and  the  Mexican  Government.  Among  the 
subjects  discussed  in  it  was  that  of  claims.  In  a  note  to  the 
Mexican  minister  for  foreign  affairs  of  December  24, 1845,  Mr. 
Slidell  referred  to  the  claims  not  decided  under  the  convention 
of  1839  and  to  the  unratified  convention  of  November  20, 1843. 
He  declared  that  ux)on  the  reference  of  the  latter  as  amended 
to  Mexico  that  government  had  "interposed  evasions,  diffi- 
culties, and  delays  of  every  kind,"  and  had  never  decided 
whether  it  would  accept  the  amendments  or  not,  though  pressed 
by  the  United  States  to  do  so,  and  that  additional  claims  had 
been  presented  till  they  together  reached  the  <^  enormous 
aggregate  of  ^8,491,603." 

>  H.  Ex.  Doc.  S3,  30  Cong.  1  sess. 

3  H.  Ex.  Doc.  144, 28  Cong.  2  bcsb.  ;  S.  Ex.  Doc.  81, 28  Cong.  2  sess. 
'  S.  Ex.  Doc.  337,  29  Cong.  1  sess. ;  President  Polk's  Administration,  by 
James  Schonler,  Atlantic  Monthly  (1895),  LXXVI.  371. 
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By  an  act  of  August  10,  1846,^  the  sum  of 
^^^S^^'  $320,000  was  appropriated  by  Congress  for  the 
purpose  of  paying  to  the  claimants  the  fourth 
and  fifth  installments  due  under  the  convention  of  January  30, 
1843.  The  claimants  were  required  to  relinquish  their  rights 
to  the  installments  to  the  United  States,  and  accept  in  dis- 
charge of  them  5  per  cent  scrip  payable  in  five  years.  By  an 
act  of  July  29, 1848,^  the  Secretary  of  the  Treasury  was  directed 
to  pay  all  liquidated  but  unpaid  claims  against  Mexico  under 
the  conventions  of  1839  and  1843,  on  the  surrender  by  the 
claimants  of  their  certificate^^  under  the  act  of  September  1, 
1841.3 

February  2,  1848,  a  treaty  of  peace  be- 
'^^^^g^^''^  tween  the  United  States  and  Mexico  was 
signed  at  Guadalupe  Hidalgo.  The  ratifica- 
tions were  exchanged  at  Queretaro  on  the  30th  of  the  follow- 
ing May.  By  this  treaty  the  United  States  made  a  large 
extension  of  their  boundaries.  As  part  of  the  consideration 
for  the  territory  so  acquired  they  agreed  not  only  to  pay  the 
liquidated  claims  under  the  conventions  of  1839  and  1843 — an 
obligation  executed  by  the  act  of  July  29, 1848,  which  has  just 
been  referred  to — ^but  also  to  ^^  discharge  the  Mexican  republic 
from  all  claims  of  citizens  of  the  United  States  not  heretofore 
decided  against  the  Mexican  Government,"^  and  <^to  make 
satisfaction  for  the  same,  to  an  amount  not  exceeding  three 
and  one-quarter  millions  of  dollars."^ 

For  the  purpose  of  executing  this  engagement  as  to  the 
unliquidated  claims,  the  United  States  agreed  to  establish  a 
^* board  of  commissioners,"  whose  awards  should  be  ''final  and 

i9Stat8.atL.94. 

39  Stats,  at  L.  265. 

>By  section  7  of  the  act  of  June  12, 1840  (5  Stats,  at  L.  383),  the  Secretary 
of  the  Treasury  was  directed,  at  the  close  of  the  commission  under  the 
convention  of  1839,  to  issue  certificates  to  the  claimants  for  the  amounts 
respectively  awarded  to  them,  and  to  receive  and  distribute  all  moneys 
received  f^om  Mexico  under  that  convention.  From  time  to  time  during 
the  sessions  of  the  commission  the  claimants,  as  awards  were  made  to 
them,  applied  to  the  Secretary  of  the  Treasury  for  certificates ;  but  he 
did  not  consider  himself  authorized  to  issue  any  till  the  close  of  the  com- 
mission. By  the  act  of  September  1 ,  1841  (5  Stats,  at  L.  452),  he  was  author- 
ized to  issue  certificates  as  the  awards  were  made.  (H.  Ex.  Docs.  51  and 
57, 27  Cong.  1  sess.) 

*  Article  XIV. 

^Article  XV. 
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eonclusive,''  and  who  should  be  ^^  guided  and  governed  by  the 
principles  and  rules  of  decision  prescribed  by  the  first  and  fifth 
articles  of  the  unratified  convention"  of  November  20^  1843; 
and  in  no  case  were  they  to  allow  ^<any  claim  not  embraced  by 
these  principles  and  rules.'** 

The  Mexican  Government  engaged  to  furnish  on  the  applica- 
tion of  the  board,  made  within  a  period  to  be  fixed  by  Congress, 
and  transmitted  by  the  Secretary  of  State  of  the  United  States, 
any  books,  records,  or  documents  in  its  i>o6session  or  power, 
which  the  board  should  deem  necessary  to  the  just  decision  of 
any  claim ;  but  it  was  provided  that  no  such  application  should 
be  made  till  the  claimant  should  have  stated  on  oath  or  affirma- 
tion the  facts  which  he  expected  to  prove  by  the  papers. 

By  an  act  of  March  3, 1849,»  the  President 

^^  ^^S*^  **    ^^  directed  to  appoint,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  a  board  of 
commissioners  to  sit  in  Washington  and  examine  all  claims  of 

1  These  articles  were  as  follows :  ''Article  I.  All  claims  of  citizens  of  the 
Mexican  repablic  against  the  government  of  the  United  States  which  shall 
be  presented  in  the  manner  and  time  hereinafter  expressed,  and  all  claims 
of  citizens  of  the  United  States  against  the  government  of  the  Mexican 
repablic,  which,  for  whatever  cause,  were  not  submitted  to,  nor  consid- 
ered, nor  finally  decided  by  the  commission,  nor  the  arbiter  appointed  by 
the  convention  of  1839,  and  which  shall  be  presented  in  the  manner  and 
time  hereinafter  specified,  shall  be  referred  to  four  commissioners,  who 
shall  form  a  board,  and  shall  be  appointed  in  the  following  manner,  that 
is  to  say :  Two  commissioners  shall  be  appointed  by  the  President  of  the 
Mexican  repablic,  and  the  other  two  by  the  President  of  the  United  States, 
with  the  approbation  and  consent  of  the  Senate.  The  said  commissioners, 
thos  appointed,  shall,  in  presence  of  each  other,  take  an  oath  to  examine 
and  decide  impartially  the  claims  submitted  to  them,  and  which  may 
lawfoUy  be  considered,  according  to  the  proofs  which  shall  be  presented, 
the  principles  of  right  and  Justice,  the  law  of  nations,  and  the  treaties 
between  the  two  republics  *  *  *  Article  V.  All  claims  of  citizens  of 
the  United  States  against  the  government  of  the  Mexican  republic,  which 
'were  considered  by  the  commissioners^  and  referred  to  the  umpire  appointed 
under  the  convention  of  the  11th  of  April  1839,  and  which  were  not  decided 
by  him,  shall  be  referred  to,  and  decided  by,  the  umpire  to  be  appointed, 
as  provided  by  this  convention,  on  the  points  submitted  to  the  umpire 
under  the  late  convention,  and  his  decision  shall  be  final  and  conclusive. 
It  is  also  agreed  that  if  the  respective  commissioners  shall  deem  it  expedi- 
ent, they  may  submit  to  the  said  arbiter  new  arguments  upon  the  said 
claims.''  It  is  needless  to  say  that  the  claims  of  citizens  of  Mexico  against 
tlie  United  States,  mentioned  in  Article  I.,  as  just  quoted,  being  unprovided 
for  in  the  treaty  of  peace,  remained  extinguished  by  the  war. 
s9  8tatB.atL.d93. 
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citizens  of  the  United  States  under  the  foregoing  stipulations. 
It  was  provided  that  the  commissioners  should  have  a  secre- 
tary versed  both  in  English  and  in  Spanish;  and  they  were 
authorized  to  appoint  a  clerk  and  to  make  rules  and  regula- 
tions. All  records  and  papers  in  the  Department  of  State 
relating  to  the  claims  were  required  to  be  delivered  to  the 
board,  and  at  the  close  of  its  sessions  all  its  papers  were 
to  be  deposited  in  that  Department.  The  commissioners  were 
authorized,  during  a  year  from  the  time  of  their  organization 
as  a  board,  to  apply  for  papers  in  the  possession  of  the  Mexi- 
can Government.  Each  commissioner  was  allowed  an  annual 
compensation  of  $3,000;  the  secretary,  $2,000;  the  clexk, 
$1,500.  The  President  was  authorized  to  make  provision  for 
contingent  expenses.  At  the  close  of  their  labors  the  commis- 
sioners were  directed  to  report  a  list  of  their  awards  to  the 
Secretary  of  State,  who  in  turn  was  required  to  certify  a  copy 
of  it  to  the  Secretary  of  the  Treasury  in  order  that  the  awards 
might  be  paid.  It  was  provided  that  the  awards  should  be 
paid  either  in  6  per  cent  stock  redeemable  at  the  pleasure  of 
the  United  States,  or  in  money,  at  the  option  of  the  United 
States.  The  board  was  required  to  terminate  its  business  in 
two  years  from  the  day  of  its  organization.* 

The  act  contained  a  special  provision  for 
^^"utMimAt^^'  the  determination  of  contested  rights  in  re- 
spect of  the  awards.  By  this  provision  a 
person  claiming  an  interest  in  an  award  which  had  been  made 
in  favor  of  another  person  might,  within  thirty  days  from  the 
date  of  the  award,  give  notice  of  an  intention  to  contest  the 
claim  to  the  Secretary  of  the  Treasury;  and  he  was  required 
also  to  file  with  the  district  attorney  of  the  United  States  a 
bond  with  sufficient  security  for  the  payments  of  costs  and 
damages  growing  out  of  the  contest.  When  this  was  done,  it 
was  provided  that  the  amount  awarded  should  be  left  in  the 
Treasury  of  the  United  States,  subject  to  the  decision  of  the 
courts  of  the  United  States  thereon ;  and  the  party  claiming 
the  sum  awarded,  or  any  part  thereof,  was  authorized  to  liti- 
gate his  right  by  a  bill  in  equity  in  the  circuit  court  of  the 

>  By  an  act  of  March  3,  la^l  (9  Stata.  at  L.  617),  the  Secretary  of  the 
Treasury  was  authorized  to  sell  stock,  bearing  not  more  than  5  per  cent 
interest  and  redeemable  in  ten  years,  for  the  purpose  of  paying  the 
awards. 
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United  States  for  the  District  of  Columbia.  It  was  farther 
piovided  that  any  injunction  granted  by  the  court  on  such  a 
bill  should  be  respected  by  the  Treasury  Department.^ 

March  24^  1849,  the  following  notice  was 
Oigania^dm  of  fha  p^ibiig]^^^  fj^  tjj^  newspapers: 

"Department  of  State, 
"  Washingtonj  March  24^  1849. 

*<  Pursuant  to  the  4th  section  of  the  act  of  Congress,  ap- 
proved 3d  March,  1849,  entitled  *An  act  to  carry  into  eff'ect 
certain  stipulations  of  the  treaty  between  the  United  States  of 
America  and  the  Eepublic  of  Mexico,  of  the  second  day  of  Feb- 
ruary, one  thousand  eight  hundred  and  forty-eight,'  notice  is 
hereby  given  that  the  Board  of  Commissioners  created  by  that 
act  will  meet  in  the  city  of  Washington  on  Monday,  the  six- 
teenth day  of  April  next,  to  receive  and  examine  all  claims  of 
citizens  of  the  United  States  upon  the  Bepublic  of  Mexico 
which  are  provided  for  by  the  treaty  aforesaid  and  which  may 
be  presented  to  the  said  Board  of  Commissioners,  and  to  decide 
thereon  according  to  the  provisions  of  the  said  treaty,  and  of 
the  first  and  fifth  articles  of  the  unratified  convention  concluded 
at  the  City  of  Mexico  on  the  twentieth  day  of  November,  one 
thousand  eight  hundred  and  forty-three. 

"John  M.  Clayton." 

At  noon  on  April  16, 1849,  the  day  announced  in  the  notice, 
there  met  at  the  City  Hall  in  Washington  George  Evans,  of 
Maine,  and  Eobert  T.  Paine,  of  North  Carolina,  who  had  been 
appointed  by  President  Taylor  as  commissioners.  The  third 
commissioner,  Caleb  B.  Smith,  of  Indiana,  did  not  appear  till 
the  following  day.    Messrs.  Evans  and  Paine  produced  their 


'  In  the  case  of  the  ship  Henry  Thompsony  which  was  returned  by  Baron 
Roenne  undecided,  Williams  &  Lord  appeared  as  owners  of  the  cargo.  In 
Jane  1845  WilUams  assigned  half  his  interest  to  one  Warner,  who  in 
August  1845  assigned  it  to  W.  B.  Hart.  In  October  1845  Williams  assigned 
to  Hart  the  other  half  of  his  interest,  and  about  the  same  time  Lord 
assigned  to  Hart  aU  his  interest.  In  June  1847  Hart,  who  had  thus  become 
the  apparent  owner  of  the  whole  claim,  assigned  it  to  W.  W.  Corcoran.  In 
January  1845,  however,  Williams,  who  had  not  then  made  any  assignment, 
assigned  half  of  his  interest  to  one  Judson;  but  Judson  tiled  no  notice  of 
the  fact  in  the  Department  of  State,  nor  did  he  allege  any  interest  till  1851 
when  Corcoran  had  prosecuted  the  claim  to  judgment  and  received  an 
award  under  the  act  of  1849  of  about  $15,000  as  legal  owner  of  the  whole 
claim.  Corcoran  had  in  1847  given  notice  to  the  Department  of  State  of 
Harf  s  assignment  to  him.  He  knew  nothing  of  the  assignment  to  Judson. 
It  was  held  that  Corcoran  had  both  an  equitable  and  a  legal  title  under  the 
a'ward  of  the  board,  and  must  prevail  against  Judson,  who  had  only  an 
equitable  title.    (Judson  t^.  Corcoran,  17  Howard,  617.) 
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commissions  and  oatbs,  which  were  read  and  filed.^  The  com- 
mission and  oath  of  William  Carey  Jones,  as  secretary  to  the 
board,  also  were  read  and  filed.  The  board  was  then  declared 
to  be  duly  organized. 

It  was  announced  that  the  sittings  of  the  board  woald  be 
held  at  the  same  place  daily,  beginning  at  11  o'clock  a.  m.,  and 
that  an  opx>ortunity  would  be  given  at  the  opening  of  each 
sitting  for  the  presentation  of  motions,  applications,  and 
papers.  It  was  also  announced  that  the  regular  business  of 
the  board  would  not  be  taken  up,  nor  any  case  be  heard  or 
acted  on,  till  all  the  commissioners  had  met  and  rules  of  pro- 
cedure had  been  adopted  and  published. 

Various  papers  presented  by  claimants  were  ordered  to  be 
filed,  and  the  secretary  was  directed  to  notify  the  Secretary  of 
State  of  the  board's  organization  and  of  its  readiness  to  receive 
from  him  such  records,  documeuts,  and  pai>ers  as  might  be  in 
the  Department  of  State  having  relation  to  the  claims  to  be 
decided. 

The  secretary  was  also  directed  to  inform  the  Secretary  of 
State  that  in  the  opinion  of  the  board  the  services  of  a  mes- 
senger were  necessary,  and  respectinlly  to  request  that  pro- 
vision might  be  made  for  the  employment  of  a  person  in  that 
capacity,  and  for  the  payment  of  other  contingent  expenses. 

The  board  then  adjourned  till  11  o'clock  the  next  morning. 

When  the  board  reassembled  on  the  mom- 
Further  Beoord.    ^^  ^^  ^^^  ^^^^  ^^  ^^^^  ^^  ^^^^^  appeared, 

and  his  commission  and  oath  were  read  and  filed.  Two  days 
afterward  the  papers  in  the  Department  of  State  having  rela- 
tion to  the  claims  were  received. 

'The  oath  of  Mr.  Evans,  which  was  taken  before  one  of  the  jndgeB  of 
the  circuit  conrt  for  the  District  of  Columbia,  was  as  follows : 

''I,  George  Evans.,  of  the  State  of  Maine,  having  been  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  a  commissioner  under  the  act  of  Congress  approved  the  3rd  of 
March,  1849,  entitled  'An  act  to  carry  into  effect  certain  stipulations  of  the 
treaty  between  the  United  States  of  America  and  the  Republic  of  Mexico, 
of  the  second  day  of  February,  one  thousand  eight  hundred  and  forty- 
eight;'  and  having  been  duly  commissioned  as  such  conunissioner,  do 
hereby  solemnly  swear  that  I  will  support  the  Constitution  of  the  United 
States,  and  that  I  will  truly  and  faithfully  discharge  the  duties  of  my  said 
office  and  well  and  faithfully  execute  the  trust;  committed  to  me. 

"Geo.  Evans. 
"  Sworn  to  and  subscribed  before  me,  James  Dunlop,  assistant  jnd|^  of 
the  circuit  court  of  the  United  States,  on  the  4th  day  of  April,  1849." 
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April  21  a  set  of  rules,  previously  submitted  by  Mr.  Evans, 
was  adopted.  Mr.  Evans  then  submitted  rules  in  relation  to 
testimony,  which  were  adopted  after  consideration. 

On  the  24th  of  April  the  board  appointed  a  clerk  and  a 
messenger. 

During  the  sessions  of  the  board  two  changes  took  place  in 
the  office  of  secretary.  After  holding  the  position  for  three 
months  Mr.  Jones  was  succeeded  by  Edward  William  John- 
ston, who  was  in  turn  succeeded  during  the  last  month  of  the 
oommission  by  Charles  W.  Davis. 

June  28, 1850,  the  board  caused  a  notice  to 

GUnaof    e    m-   -^^   published   that   no  memorial  would   be 


received  after  February  1,  1851,  unless  for 
special  cause  supported  by  affidavit;  and  on  April  15, 1851, 
in  accordance  with  the  act  of  Congress,  the  business  of  the 
board  was  brought  to  a  close.^  On  that  day  the  commissioners 
certified  their  awards  to  the  Secretary  of  State,  and  directed 
the  transmission  to  him  of  their  records  and  opinions.  They 
made  the  following  report  of  their  proceedings: 

"Office  op  Commissioners  on 

Claims  against  Mexico. 

"To  the  Honorable  Daniel  Webster, 

^^Seoretary  of  State. 

"Sib:  The  Commission  instituted  by  virtue  of  the  Act  of 
Congress  of  March  3rd,  1849,  entitled  *An  Act  to  carry  into 
effect  certain  stipniations  of  the  treaty  between  the  United 
States  of  America  and  the  Bepublic  of  Mexico,  of  the  second 
day  of  February  one  thousand  eight  hundred  and  forty  eight,' 
having  expired,  the  undersigned,  appointed  Commissioners  in 
pursuance  thereof,  have  the  honor  respectftilly  to  report  that 
they  have  concluded  the  business  committed  to  tliem,  by  the 
Act  aforesaid,  and  agreeably  to  its  provisions  they  herewith 
transmit,  to  be  deposited  in  the  Department  of  State,  the 
Journal  of  the  proceedings  of  the  Board,  and  all  the  Records, 
Documents  and  Papers  which  have  come  into  its  possession. 

"They  also  report  herewith  in  conformity  with  the  0th  sec- 
tion of  the  Act  aforesaid,  a  Mist  of  all  the  several  awards 
made  by  them.' 

"The  whole  amount  awarded  upon  all  the 

Amount  Awarded,  claims  allowed  by  the  Board,  is  Three  millions 
two  hundred  and  eight  thousand  three  hun- 
dred and  fourteen  dollars  and  ninety  six  cents  ($3,208,314,96). 


'  April  10,  1851,  the  board  reversed  its  prior  decision  on  the  claim  of 
Joseph  W.  Henry,  on  the  strength  of  new  testimony. 
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<^  Interest  at  the  rate  of  live  per  cent  per 
Interett         annum  upon  all  claims  growing  oat  of  con- 
tracts or  for  loss  of  property  from  the  origin 
of  the  same,  respectively,  to  the  close  of  the  Commission,  has 
t)een  allowed,  and  is  embrace<l  in  the  amounts  awarded  to  the 
several  claimants  named  in  the  list  herewith  transmitted. 

<^With  a  view  to  exhibit  to  claimants  and 
Awards.         others  who  may  be  interested  in  the  sums 
allowed,  the  awards  have  been  entered  up  at 
length,  in  two  volumes,  designating  the  amount  of  princiiial 
and  of  interest  in  each  case.    These  volumes  are  also  here- 
with transmitted. 

''  The  opinions,  to  which  the  Board  has  come, 
Opixiimia.         in    the    several    cases    decided,    have   been 
recorded  in  three  volumes,  which  are  also  sent 
with  this  report. 

"The  Board  was  organized  on  the  16th  day 
Seoioiis.         of  Ai)ril  1849,  the  time  appointed  by  the  Pres- 
ident of  the  United  States,  and  has  held  five 
sessions  as  follows. 

"The  first,  commencing  on  the  16th  of  April  1849  and  clos- 
ing on  the  28th  of  the  same  month. 

"The  second,  commencing  on  the  4th  of  June  1849  and  clos- 
ing on  the  22nd  of  the  same  month. 

"  The  third,  commencing  on  the  5th  of  November  1849,  and 
closing  on  the  27th  of  March  1850. 

"The  fourth,  commencing  on  the  17th  June  1850  and  closing 
on  the  28th  of  the  same  month. 

"  The  last,  commencing  on  the  18th  of  November  1850  and 
closing  on  the  15th  of  April  1851. 

"The  business  of  the  Board  has  been  pro- 
Memorials,  ceeded  with,  at  its  several  sessions,  with  the 
utmost  practicable  despatch.  The  whole  num- 
ber of  memorials  presented  is  two  hundred  and  ninety  two, 
but  as  it  often  happened  that  several  persons  united  in  one 
memorial,  this  number  does  not  accurately  exhibit  the  number 
of  claims  which  have  been  preferred. 

"Forty   of  the  memorials  thus  presented 
iMflpodtianof  Claims,  were  rejected  upon  inspection,  as  they  did  not 
set  forth  facts  which^  if  proved,  would  consti- 
tute valid  claims  against  the  Republic  of  Mexico. 

"Two  hundred  and  fifty-two  were  received,  and,  of  these, 
one  hundred  and  eighty  two  were  sustained  by  the  proots 
exhibited  in  sujiport  of  the  same,  and  the  claims  set  forth 
therein  were  adjudged  to  be  valid  and  were  allowed  accord- 
ingly 

"The  remaining  seventy  not  being  in  the  opinion  of  the 
Board,  sustained  by  the  i)roofs  offered  in  their  supjwrt,  were 
adjudged  not  to  be  valid  and  were  not  allowed. 

"  The  whole  number  of  awards  as  appears  by  the  list  trans* 
mitted  is  one  hundred  and  ninety  eight. 
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^^No  claim  has  been  presented  which  ha'^  not  received  the 
careftil  scrutiny  of  the  Board. 

'^  It  has  not  been  practicable  in  the  accamalated  pressure  of 
business,  thrown  upon  us  at  the  close  of  the  Commission,  to 
prepare  as  was  intended,  a  tabular  statement  of  the  nature  and 
amount  of  the  several  claims  that  have  been  passed  upon.  The 
Docket,  herewith  sent,  it  is  believed,  will  furnish  full  informa- 
tion ui>on  these  points. 

-^  In  closing  their  labors  the  undersigned  have  the  honor  to 
tender  to  Mr.  Webster  the  assurances  of  their  high  personal 
regard. 

"Gbo.  Evans 
"  Caleb  B.  Smith 
"RoBT.T.  Paine, 

"  CammissionersP  ^ 

After  the  commission  had  adjourned  and  its 
ihoeudiiiarCaM.  awards  were  published,  much  dissatisfaction 
with  its  decisions  was  expressed  by  disap- 
X)ointed  claimants  and  their  agents.  This  was  not  in  itself  an 
onusnal  circumstance,  but  the  complaints  generally  heard  upon 
such  an  occasion  were  in  the  present  instance  accompanied 
with  charges  that  the  proceedings  of  the  board  had  been  irreg- 
ular and  that  personal  and  official  influence  had  been  employed 
to  obtain  awards.  These  charges  chiefly  centered  about  the 
claim  of  George  A.  Gardiner,  a  dentist,  in  whose  favor  an 
award  was  made  for  $428,747.50.  While  his  principal  counsel 
was  a  former  minister  to  Mexico,  one  of  his  associate  counsel 
was  a  son-in-law  of  one  of  the  commissioners.  Another  asso- 
ciate, who  was  a  brother  of  the  Secretary  of  the  Treasury,  was 
said  also  to  be  a  brother-in-law  to  another  commissioner. 
Another  associate  was  a  well-known  friend  of  the  Secretary 
of  State,  and  still  another,  so  rumor  said,  was  the  Secretary  of 
the  Treasury  himself;  and  the  belief  was  growing  that  the 
claim  itself  was  fraudulent. 

April  8,  1852,  Mr.  Olds,  of  Ohio,  offered  in  the  House  of 
Representatives  a  resolution  asking  the  President  for  informa- 
tion as  to  the  claim  and  as  to  the  allegation  that  a  member  of 
the  Cabinet  had  received  apart  of  the  award.^  This  resolution 
encountered  objection,  but  on  the  28th  of  June  Mr.  Olds  offered 
another  to  raise  a  committee  of  investigation,  and  this  was 
sigreed  to.^    The  Speaker  appointed  as  members  of  the  com- 


1 8.  Ex.  Doc.  34,  32  Cong.  1  seas. 

«Cong.  Globe,  XX.  part  2,  p.  1207. 

3Cong.  Globe,  XX.  part  2,  pp.  1628,  2301,  2312. 
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mittee  Mr.  Andrew  Johnson,  of  Tennessee;  Mr.  Goodrich,  of 
Massachusetts;  Mr.  Chapman, of  Gonnecticat,  and  Mr. Preston 
King,  of  New  York,  The  special  object  of  the  committee  was 
to  investigate  the  connection  of  Mr.  Gorwin,  then  Secretary  of 
the  Treasury,  with  the  claim.^  The  committee,  after  due  inves- 
tigation, found  that  Mr.  Gorwin  had,  while  a  Senator  from 
Ohio,  been  of  counsel  and  had  held  an  assignment  of  a  part  of 
the  claim,  but  that  he  disposed  of  his  interest  before  he  became 
Secretary  of  the  Treasury  and  had  ever  afterward  refused 
either  to  act  as  counsel  or  to  consult  with  other  counsel  in 
relation  to  the  case.  The  committee  expressed  the  opinion 
that  the  claim  was  the  product  of  forgery  and  false  swearing, 
but  discovered  nothing  to  implicate  counsel  in  its  fraudulent 
concoction.* 

A  committee  of  investigation  was  also  appointed  in  the 
Senate,  the  members  being  Messrs.  Soul^,  Brodhead,  Bayard, 
Pratt,  and  Glarke.  It  was  in  session  for  more  than  a  year, 
and  thoroughly  investigated  the  merits  of  the  claim.  In  his 
memorial  to  the  commission  Dr.  Gardiner,  as  he  was  commonly 
called,  had  stated  that  he  was  a  native-born  citizen  of  the 
United  States,  and  that  in  1844  he  was  engaged  in  mining  in 
the  State  of  San  Luis  Potosi  on  a  very  large  sc^le,  employing 
500  men  and  having  much  machinery,  including  steam  engines. 
He  represented  that  he  had  invested  in  the  enterprise  $330,392, 
and  that  he  was  making  a  clear  profit  of  about  $10,000  a 
month,  when  on  October  24, 1846,  he  was,  in  violation  of  the 
treaty  of  1831,  suddenly  expelled  from  the  country  on  the  ap- 
proach of  the  American  army,  and  was  thus  <<  compelled  to 
abandon  his  immense  establishment,"  which  the  Mexican  sol- 
diers, after  rifling  it  of  everything  that  could  be  removed,  set 
on  fire,  so  that  it  <^was  lefb  a  heap  of  ruins."  He  claimed 
$500,000,  with  interest,  and  supported  his  demand  with  books 
of  account  and  affidavits  showing  his  possession  of  the  mine, 
the  value  of  the  fixtures,  the  monthly  profits,  the  quantity  and 
quality  of  the  ore  on  hand,  and  various  other  pertinent  mat- 
ters.   Some  of  the  papers  were  authenticated  by  the  Mexican 


1  Cong.  Record, XXIV.  part 3,  pp.  2312, 2413, 2418, 2463 ;  XXV. App. 832. 1030. 

«  H.  Report  1,  32  Cong.  2  seas.  By  the  act  of  Febraary  26,  1853,  sec.  3,  it 
was  made  a  misdemeanor  for  a  Senator  or  a  RepreRcntatiye  to  act  as  agent 
or  attorney  for  prosecuting  any  claim  against  the  United  States.  (10  Stats, 
at  L.  170;  Cong.  Globo,  XXVI.  23, 242, 259, 273, 288, 291, 301, 313,  SGo,  391, 445, 
630, 649, 695, 715, 787, 805 ;  App.  64, 67, 109,  111,  217.)  See,  also,  act  of  Jane 
11, 1864, 13  Stats,  at  L.  123;  Rev.  Stats,  of  the  U.  S.  sec.  1782. 
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legation  at  Washington.  Gardiner  did  not  exhibit  a  specific 
title  deed  to  the  mine,  bnt  he  produced  a  certificate  of  Fran- 
cisco Fernandez,  prefect  of  Eio  Verde,  State  of  San  Lois  Potosi, 
that  ^^  in  the  book  of  registry  of  mines  in  his  office,  pertainio  g  to 
the  year  1844,  at  folio  15,  is  to  be  fonnd  an  entry,  bearing  date 
July  12  of  the  same  year,  to  the  effect  that  Mr.  G.  A.  Gardiner 
has  denounced  an  old  mining  district  of  silver,  etc.,  situated 
on  a  branch  of  the  Sierra  Madre,  opposite  Serro  Gordo,  in  the 
Sierra  of  Huasteca,  county  of  Lagunillas,  in  the  said  depart- 
ment,'^ etc.  It  was  also  recited  that  on  the  same  day  an  order 
was  issued  vesting  in  the  petitioner  <<  the  rights  and  privileges 
conceded  to  restorers  of  abandoned  mineral  districts,"  and 
that  the  districts  consisted  of  three  shafts,  designated  Trini- 
dad^ Dolores^  and  San  JosSy  the  whole  mine  being  known  by 
the  name  of  La  Sierra.  It  was  also  recited  that  <^  appropriate 
deeds  and  titles  constituting  him  [Gardiner]  the  legitimate 
and  sole  owner  of  the  mine"  were  delivered  to  him.  On 
March  12, 1850,  the  board  decided  to  allow  the  claim,  reserv- 
ing the  question  of  amount.  On  the  15th  of  April  it  awarded 
to  George  A.  Gardiner  $321,560,  and  to  W.  W.  Corcoran,  as 
assignee  of  one-fourth  of  the  claim,  $107,187.50,  making  a 
total  of  $428,747.50. 

In  June  1852,  while  the  Senate  committee  was  in  session, 
SenorJos^  Antonio  Barragan,  comptroller-general  of  the  rents 
of  the  State  of  San  Luis  Potosi,  and  other  witnesses  arrived 
in  Washington  from  Mexico,  and  indictments  were  found  in 
the  courts  of  the  District  of  Columbia  against  Dr.  Gardiner 
for  forgery  and  false  swearing;  against  his  brother,  John 
Charles  Gardiner,  for  false  swearing;  and  against  John  H. 
Mears  for  transmitting  false  papers  from  Mexico.^    It  appeared 

*  Mears  himself  had  a  claim  on  which  the  commission  awarded  $153,300. 
He  did  not  come  to  Washington,  bnt  waa  represented  by  Dr.  Gardiner  as 
attorney  in  fact. 

Gardiner  was  first  indicted  only  for  false  swearing.  In  this  relation  the 
following  letter  is  of  interest: 

"The  President  has  referred  to  this  Department  yonr  letter  of  the  6th 
instant,  expressing  an  expectation,  as  the  counsel  of  Dr.  Gardiner,  that  so 
mncb  of  the  fnnds  awarded  to  the  Doctor  nnder  the  Treaty  of  Gnadalnpe 
Hidalgo  as  might  be  necessary  to  indemnify  bail  for  him,  on  account  of 
the  crime  for  which  he  is  now  imprisoned,  may  justly  be  claimed  nnder 
the  arrangement  for  his  return  to  the  United  States  from  Europe.  The 
President  directs  me  to  say  in  reply,  that  on  recurring  to  his  letter  to  you 
of  30th  July  last,  he  does  not  concur  in  the  views  which  yon  have 
expressed,  and  does  not  feel  authorized  to  yield  to  youi  request.    It  will 
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that  the  seal  of  the  prefecture  of  Rio  Verde  on  Gardiner's 
papers  was  genuine,  but  that  it  was  surreptitiously  and  fraud- 
ulently employed.  The  seal  of  the  State  of  San  Luis  Potosi 
was,  wherever  it  appeared  on  the  papers,  forged.  It  was  only 
a  clumsy  imitation  of  the  genuine  seal. 

While  the  indictments  were  pending  the  Senate  committee 
decided  to  send  a  commission  to  Mexico  to  make  on  the  spot 
an  investigation  of  the  story  of  Dr.  Gardiner's  despoilment. 
The  commission  consisted  of  Messrs.  Henry  May,  James  E. 
Partridge,  and  Buckingham  Smith,  Gapt.  Abn^r  Doubleday 
of  the  Army,  and  Lieut.  W.  W.  Hunter  of  the  Navy.  The 
committee  invited  Dr.  Gardiner  to  accompany  the  commission- 
ers, but,  though  he  at  first  accepted  the  offer,  he  afterwards 
declined  to  go.  The  commissioners  sailed  from  New  Orleans 
for  Mexico  October  27,  1852.  When,  about  the  middle  of 
December,  they  reached  Lagunillas,  in  the  department  of  Bio 
Verde,  where  the  mine  was  alleged  to  be,  they  found  that  Dr. 
Gardiner  and  two  accomplices  had  got  there  before  them,  and 
had  been  engaged  in  preparing  their  principal  Mexican  con- 
federates for  the  investigation.  One  of  the  confederates,  how- 
ever, who  had  received  only  a  small  part  of  the  money  Gardiner 


be  recollected  that  when  that  arrangement  was  made  Dr.  Gardiner  stood 
indicted  for  false  swearing,  by  which  it  was  alleged  that  he  had  franda- 
lently  obtained  a  large  amoaut  of  money  from  the  Treasury  of  the  United 
States.  The  Doctor  was  then  in  England,  and  a  portion  of  the  fan^ 
which  he  had  thus  obtained  was  in  the  hands  of  his  bankers  here.  The 
United  States  had  no  means  of  bringing  him  to  this  country  for  trial.  It 
was  therefore  thought  that  if  this  money  had  been  fraudulently  obtained 
by  him  it  should  be  returned  to  the  Treasury  of  the  United  States,  and 
that  if  he  were  convicted  of  the  crime  with  which  he  was  charged  it 
would  be.  But  no  trial  or  conviction  could  be  had  unless  he  voluntarily 
stood  trial.  If,  then,  he  was  permitted  to  use  a  portion  of  this  fund  to 
indemnify  his  bail,  and  should  forfeit  his  recognizance,  the  funds  thos 
pledged  would  by  the  very  arrangement  go  baci:  into  the  Treasury. 
Therefore,  under  the  peculiar  circumstances  of  that  case,  the  pledge  was 
permitted  to  be  made.  But  now  the  Doctor  has  been  indicted  for  a  dis- 
tinct offense,  is  in  the  custody  of  the  law,  and,  if  guilty  (as  we  have  a 
right  to  presume  from  the  indictment  that  he  is,  so  far  as  this  matter  is 
concerned,  until  the  contrary  appears),  then  the  very  fund  which  is  here 
asked  to  be  pledged  to  enable  him  to  get  bail  is  a  fund  which,  in  equity 
and  justice,  now  belongs  to  the  United  States,  and  the  effect  of  granting 
his  request  would  be  that  the  United  States  would  virtually  become  his 
bail.  This,  in  the  present  aspect  of  things,  the  President  does  not  feel  it 
right  to  do,  and  therefore  directs  me  respectfully  to  decline  your  request." 
(Mr.  Hunter,  Acting  Secretary,  to  Mr.  J.  M.  Carlisle,  July  7,  1852,  MS. 
Dom.  Let.  XL.  220.) 
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had  promised  bim,  made  a  fall  confession  of  the  forgeries  and 
other  frauds  connected  with  the  transaction.  The  result  of 
the  commission's  investigation  were  summed  up  at  the  conclu- 
sion of  its  rei)ort  thus: 

*^1.  That  George  A.  Gardiner  is  not,  and  never  was,  a  citi- 
zen of  the  United  States.' 

<^2.  That  neither  the  said  Gardiner  nor  John  H.  Hears  ever 
owned  or  were  interested  in  a  silver  or  quicksilver  mine,  or  any 
kind  of  mine^  in  the  State  of  San  Luis  Potosi,  in  Mexico. 

**3.  That  neither  said  Gardiner  or  (sic)  Mears  was  ever 
expelled  from  that  State. 

"  4.  That  during  nearly  the  whole  period  of  time  in  which 
said  Gardiner  aUeges  he  was  engaged  in  San  Luis  Potosi  work- 
ing his  mines  he  was,  in  fact,  at  places  remote  from  that  State 
engaged  as  a  manager  of  a  small  mining  concern,  as  a  dentist, 
and  as  a  i)eddler  in  small  wares. 

"5.  That  every  paper  presented  by  both  said  Gardiner  and 
Hears  as  coming  from  Mexico  in  supi>ort  of  their  claims  is  false 
and  forged.^  * 

Dr.  Gardiner  returned  to  the  United  States  on  the  same 
steamer  as  the  commissioners.  He  was  twice  tried  before  the 
Senate  committee  made  its  report,  and  being  convicted  was, 
on  his  second  trial,  sentenced  to  undergo  ten  years'  imprison- 
ment. He  immediately  committed  suicide.  The  principal 
prosecuting  officer  in  the  trial  of  Gardiner  was  Philip  Richard 
Fendall,  esq.,  then  United  States  attorney  for  the  District  of 
(Columbia.  His  argument  on  the  second  trial  was  published.^ 
From  his  son,  Reginald  Fendall,  esq.,  of  Washington,  I  have 
the  following  interesting  account  of  the  closing  incident  of  the 
trial: 

"  Hy  father  was  assisted  by  the  Hon.  Henry  Hay,  of  Balti- 
more, at  that  time  a  member  of  Congress  from  Maryland. 

"  Dr.  Gardiner's  counsel  were  Joseph  F.  Bradley  and  James 
H.  Carlisle. 

"  Mr.  Hay's  brother.  Dr.  John  Frederick  Hay,  was  at  that 
time  the  leading  physician  of  Washington,  and  was  present  in 
court  when  the  verdict  was  rendered. 

<^  Immediately  after  it  was  rendered  Dr.  Gardiner  asked  for 
a  glass  of  water.  He  was  standing  at  the  time,  and  he  was 
seen  to  throw  something  into  his  mouth  just  before  swallowing 


*  He  seems  to  have  been  either  a  British  or  a  Spanish  snbject. 

*  S.  Report  182, 33  Cong.  1  sess.  149. 

>  Argnment  of  Philip  B.  FendiiU,  United  States  attorney  for  the  Distric:^ 
of  Colnmbia,  on  the  Trial  of  George  A.  Gardiner  in  the  Criminal  Conrt, 
District  of  Columbia,  March  Term,  1853,  for  False  Swearing :  Washington, 
18^. 
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the  water.  Dr.  May  saw  this,  or  else  was  immediately  told  of 
it.  Anyhow,  he  harried  to  the  Capitol,  called  his  brother  oot 
from  the  House,  and  told  him  to  get  an  order  ft>om  my  father 
to  allow  no  one  to  be  with  Dr.  Gardiner  except  the  jail  officials. 
The  order  was  given. 

"Within  a  very  short  time  after  the  case  was  ended  Dr. 
Gardiner  was  dead.  His  stomach  was  immediately  pumped, 
and  it  brought  up  not  only  a  large  quantity  of  arsenic  but  the 
paper  in  which  it  was  wrapped  when  it  was  swallowed. 

"It  was  well  that  the  government  acted  so  promptly  and 
positively  in  the  matter,  because  there  was  intense  feeling 
about  the  trial  and  it  was  claimed  by  Dr.  G-ardiuer's  friends 
that  he  was  an  innocent  man  and  that  the  shock  of  the  convic- 
tion had  broken  his  heart. 

"Quite  a  number  of  exciting  incidents  occurred  during  the 
trial,  one  of  which  was  a  statement  made  by  Mr.  Bradley  in 
his  argument  to  the  effect  that  he  would  rather  see  his  house 
burned  down,  with  his  wife  and  children  in  it,  than  have  the 
jury  bring  in  a  verdict  of  conviction.''  ^ 

The  report  of  the  Senate  committee  was  presented  by  Mr. 
Brodhead  on  the  28th  of  March  1854.  It  recommended  that 
the  Executive  be  directed  to  take  steps  to  test  the  liability  in 
law  or  in  equity  of  all  or  any  persons  who  had  received  any  of 
the  money  paid  to  Gardiner  or  Mears  to  refund  it  to  the  United 
States,  and  a  resolution  directing  the  institution  of  such  pro- 
ceedings was  introduced.^  Bills  had,  however,  already  been 
filed  against  Gardiner  in  the  United  States  circuit  court  in 
Washington  and  in  Kew  York,  and  in  July  1852  injunctions  were 
obtained  restraining  Corcoran  and  Biggs,  of  Washington,  who 

^  The  following  letter,  relating  to  the  Gardiner  trial,  is  interesting  in  its 
bearing  on  the  subject  of  diplomatic  privilege : 

"  Department  op  State, 

*'  Washington  Marck  81, 185S. 
"  Philip  R.  Kendall,  Esq., 

"tr.  S,  DisU  Attorney,  4-0. 
**  Sir  :  Referring  to  your  letter  of  the  28th  nltimo,  in  which  yon  mention 
the  advantage  that  would  accrue  in  the  proper  prosecution  of  the  Gardiner 
case,  should  the  Mexican  minister  consent  to  appear  as  a  witness,  I  have 
to  inform  yon  that  m  reply  to  the  earnest  solicitations  of  this  Department 
Mr.  Larrainzar  feels  compelled  to  decline  appearing  publicly  in  this  case. 
Besides  disclaiming  all  ac(inaintance  with  the  facts  involved,  the  minister 
of  Mexico  thinks  that  he  cannot  consistently  with  his  official  position 
participate  in  the  Judicial  proceedings  in  reference  to  which  his  pr^sseuce 
has  been  invoked. 
**  I  am,  &.O., 

"W.  L.  Marct" 

(MS.  Dom.  Let.  XLI.  319.) 

«Cong.  Globe,  XXVIII.  549, 606, 765,  2138. 
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held  between  $90,000  and  $100,000,  aud  the  I^ew  York  Life 
Insurance  and  Trust  Company,  which  held  $130,500  of  moneys 
or  securities  belonging  to  Gturdiner,  from  handing  them  over. 
March  29,  1855,  a  decree  in  favor  of  the  United  States  was 
entered  in  Washington,  but  the  pai>ers  in  the  suit  seem  to  have 
been  lost.  The  bill  filed  in  New  York  prayed  that  the  award 
<<may  be  adjudged  and  declared  void,  and  the  said  George  A. 
Gardiner  may  be  decreed  to  restore,  refund,  and  repay''  the 
moneys  received  thereon  from  the  United  States;  and  the  court 
on  June  14, 1859,  decreed  'Hhat  said  award  be,  and  the  same 
is  hereby,  in  all  things  reversed  and  annulled."  In  the  two 
suits  the  United  States  recovered  in  all  about  $250,000.^ 

Both  the  Senate  and  the  House  committee 
*^****S^iLiL  ^'°™'  expressed  the  opinion  that  the  investigation  of 
Gardiner's  claim  by  the  commissioners,  prior 
to  its  allowance,  was  not  so  thorough  as  it  should  have  been ; 
but  the  Senate  committee  went  further  and  criticised  the  com- 
mission with  much  severity,  saying:^ 

^<  Whilst  the  committee  are  of  opinion  that  the  commissioners 
have  in  general  exhibited  decided  ability  in  the  opinions  pre- 
pared by  them,  they  can  not  but  express  their  regret  that  there 
were  irregularities  in  their  proceedings  scarcely  compatible 
with  a  judicial  inquiry,  and  still  less  with  a  judicial  determi- 
nation which  was  intended  to  be  a  final  disposition  of  claims 
in  which  were  involved  the  rights  of  the  citizens  on  the  one 
side  and  the  obligations  of  the  Government  on  the  other.  The 
papers,  it  appears  from  the  evidence,  were  kept  with  little  care, 
and  the  mode  adopted  by  the  commissioners  of  deciding  on  the 
validity  of  the  claims  without  making  an  award  as  to  the 
amount,  though  the  amount  was  in  fact  agreed  upon  aud  reg- 
istered in  private  memorandum  books  by  the  commissioners, 
and,  in  some  cases,  made  known  on  private  application,  was, 
in  the  opinion  of  your  committee,  calculated  to  excite  suspicion, 
and  ought  not  to  have  been  adopted.  And  this  course  of  action 
appears  the  more  objectionable  from  the  fact  that  claims  were 
in  some  cases  favorably  acted  upon  which  were  represented  by 
gentlemen  whom  it  is  difficult  to  suppose  were  employed  from 
any  benefit  to  be  derived  from  professional  skill.  Besides,  it 
is  in  evidence  that  such  persons  were  related  to,  or  had  very 
intimate  personal  intercourse  with,  some  of  the  members  of  the 
board  of  commissioners  or  others  holding  high  ofiicial  stations. 

<^The  committee  are  also  of  opinion  that  there  was  palpable 
carelessness  and  neglect  upon  the  part  of  the  commissioners  in 
some  of  the  cases,  and  especially  in  those  of  Gardiner  and 


»H.  Ex.  Doc.  103,  iS  Cong.  1  sesM.  749. 
«S.  Beport  182,  33  Cong.  1  6690.  3. 
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Mears.  The  fact  of  an  amount  exceeding  $500,000  being 
awarded  upon  a  mere  assertion  of  title,  without  any  effort  be- 
ing made  either  by  the  parties  to  produce  the  title  or  to  show 
its  loss  or  destruction,  or  on  the  part  of  the  commissioners  to 
require  such  production  or  proof  of  such  loss  or  destruction, 
they  being  authorized  to  require  it,  is  evidence  of  want  of 
attention,  if  not  of  gross  neglect." 

These  animadversions  upon  the  conduct  of  the  commission- 
ers have  on  various  occasions,  some  of  them  comparatively 
recent,  served  as  the  basis  of  injurious  statements  in  the  press 
and  elsewhere  touching  the  commission's  action,  which  would 
not,  perhaps,  have  been  made  if  those  who  uttered  them  had 
carefully  considered  the  committee's  report  or  had  been  ac- 
quainted with  the  characters  of  the  men  whose  course  was 
brought  into  question.  Though  Mr.  Paine,  who  was  specially 
charged  with  the  papers  in  the  Gardiner  case,  was  not  a  man 
of  great  distinction,  his  character  and  his  connection  with  the 
claim  were,  so  far  as  the  evidence  shows,  absolutely  unim- 
peached  even  by  so  much  as  a  suspicion.  The  other  commis- 
sioners, Mr.  Smith  and  Mr.  Evans,  to  whom  the  report  refers 
in  what  it  says  touching  the  employment  of  persons  related  to 
or  having  intimate  personal  intercourse  with  some  of  the  mem- 
bers of  the  board,  were  both  men  of  high  repute.  Mr.  Smith 
was  afterward  a  member  of  President  Lincoln's  Cabinet,  and 
ended  his  days  as  a  United  States  district  judge.  Mr.  Evans 
was  a  man  of  commanding  ability.  Ex-Senator  Bradbury,  of 
Maine,  who,  though  a  contemporary  of  Mr.  Evans  and  for 
many  years  a  political  opponent,  still  survives,  says  of  him: 
"Of  all  our  New  England  men  I  rank  him  next  to  Webster." 
Mr.  Robert  C  Winthrop,  who  was  with  him  in  the  famous 
"mess"  on  Capitol  Hill,  and  who  knew  him  well,  called  him  *'a 
really  great  man."  ^  When  he  entered  the  Senate  he  was  placed 
at  the  head  of  the  Committee  on  Finance,  "a  distinction  never 
before  or  since  conferred  upon  a  new  member."'  Mr.  Webster 
declared  that  he  understood  the  finances  of  the  country  as 
well  as  Gallatin  and  Crawford   did.^    To  men  of  this  type, 


^George  Evans:  Address  by  Hon.  William  L.  Putnam  before  the  Maine 
State  Bar  Association  February  14,  1894. 

"^Blaine,  Twenty  Years  of  Congress,  I.  70-72.  The  American  Review 
for  July  1847  contains  a  portrait  of  Mr.  Evans  and  a  sketch  of  his  career 
up  to  that  time. 

'The  Eastern  ArgiM  (Portland,  Maine)  of  Monday,  April  8, 1867,  contains 
a  notice  of  Mr.  Evans's  death,  which  occurred  in  Portland  on  the  preced- 
ing Saturday. 
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whose  lives  liave  beea  without  taint,  posterity  owes  it  to  be 
careful  of  their  reputation.  It  is  indeed  much  to  be  desired 
that  all  officers  of  government,  whether  in  judicial,  legislative, 
or  executive  station,  should  be  placed  beyond  the  reach  of 
personal  influence.  But,  although  it  is  to  be  deplored,  it  nev- 
ertheless is  a  fact  that  interested  parties  are,  in  the  employ- 
meDt  of  their  agents,  so  often  swayed  by  other  considerations 
than  that  of  the  "benefit  to  be  derived  from  professional 
skill,"  that  the  public  officer  must  be  deemed  unfortunate 
whose  action,  though  it  may  bear  no  trace  of  partiality,  is 
assailed  on  that  ground.  As  to  the  statement  in  the  report 
that  the  papers  were  ''  kept  with  little  care,"  it  may  be  ob- 
served that  no  complaint  was  made  before  the  committee  of 
the  loss  of  any  documents,  though,  after  the  papers  were 
deposited  in  the  Department  of  State  and  the  commission  had 
ceased  to  exist,  some  of  them  were  fraudulently  extracted  by 
a  claimant.^  The  practice  of  the  board  in  withholding  the 
announcement  of  its  decisions  perhaps  was  not  a  wise  one. 
According  to  Mr.  Paine,  the  commissioners  thought  that  its 
adoption  would  preserve  them  from  the  applications  of  dissat- 
isficKl  claimants  and  their  agents,  and  that  after  a  conclusion 
was  reached  evidence  might  be  adduced  which  would  materi- 
ally skffect  the  award.  This  explanation  was  a  very  obvious 
and  reasonable  one,  and  certainly  involved  nothing  unlawful. 
Whether  it  justified  the  course  of  the  commissioners  was  a 
practical  question,  not  a  legal  or  moral  one. 

In  respect  of  the  actual  disposition  of  claims,  it  maybe  said 
that  the  committee  found,  apart  from  the  cases  of  Gardiner  and 
Mears,  nothing  to  condemn.  On  the  contrary,  putting  aside 
those  cases  for  the  moment,  it  may  be  said  that  the  results  of 
the  investigation  remarkably  vindicated  the  commission.  The 
committee  actually  reexamined  sixty-three  claims  which  had 
been  decided  by  the  commission,  and  heard  all  persons  who 
had  anything  to  allege  against  its  awards.  One  claim  agent 
testified  that  he  had  ''heard  it  said"  that  he  was  not  successful 
with  his  cases  because  he  was  "too  honest."  Another  com- 
plained that  the  commissioners  had  sought  evidence  against 
his  claims  from  the  Department  of  State.  Other  causes  of 
discontent  were  uttered.  But,  apart  from  the  report  as  to 
Gardiner  and  Mears,  the  committee  asked  to  be  discharged 


» H.  Ex.  Doc.  98, 32  Cong.  1  Bess. 
5627— Vol.  2 18 
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from  all  the  sixty-three  cases  submitted  to  it  except  those  of 
Jonas  P.  Levy  and  Jose  Maria  Jarrero.  In  these  cases  the 
committee,  against  the  opinion  of  Mr.  Bayard,  recommended, 
on  the  ground  of  a  ^' plain  mistake  in  law,''  the  passage  of  a  bill 
to  refer  the  claims  to  the  accounting  oflScers  of  the  Treasury 
for  reexamination  and  settlement.  The  bill  was  passed,  but, 
after  the  Fifth  Auditor  of  the  Treasury  had  reported  in  favor 
of  allowing  Levy  $54,669.40,  Mr.  Guthrie,  then  Secretary  of 
the  Treasury,  being  of  opinion  that  the  claim  was  ground- 
less, referred  it  to  the  First  Comptroller,  who  disallowed  every 
item  of  it.  Levy  again  appealed  to  Congress,  and  secured  a 
reference  to  the  Court  of  Claims,  which  also  reported  the  case 
adversely.*  On  July  22,  1868,  Mr.  Sumner,  from  the  Senate 
Committee  on  Foreign  Et  lations,  submitted  a  report  reviewing 
and  rejecting  the  claim.'  Mr.  Frelinghuysen  presented  to  the 
Senate,  June  11, 1874,  another  adverse  report,'  and  Mr.  Ben. 
Wilson  submitted  to  the  House,  April  16,  1880,  a  similar  re- 
I)ort.*  The  decision  of  the  commission  in  this  case  appears  to 
have  stood  remarkably  well  the  ordeal  of  reexamination,  after 
it  was  declared  to  involve  a  "plain  mistake  in  law." 

In  another  case,  that  of  Alexander  A.  Atocha,  the  commit- 
tee was  equally  divided,  Messrs.  Soule  and  Brodhead  voting 
to  reverse  the  board's  decision,  and  Messrs.  Bayard  and  Pratt 
to  sustain  it.  Atocha  continued  to  appeal  to  Congress,  and 
finally  obtained  the  passage  of  an  act  to  refer  his  case  to  the 
Court  of  Claims.*  Tbe  ground  of  his  claim  was  his  alleged 
wrongful  expulsion  from  Mexico.  He  was  a  personal  friend 
of  Santa  Anna  and  a  financial  agent  of  his  administration, 
and  he  was  at  Santa  Anna's  house  when  the  revolution  which 
gave  rise  to  the  claim  began.  The  Mexican  Government,  in  a 
note  to  Mr.  Shannon,  then  United  States  minister  to  Mexico, 
who  had  protested  against  the  expulsion,  justified  it  on  the 
ground  that  Atocha  "was  one  of  the  principal  agents  who 
wrought  against  the  government,  as  is  notorious,  and  as  his 
excellency,  Mr.  Shannon,  himself  well  knows."  Mr.  Shannon 
did  not  reply  to  this  charge,  and  it  was  chiefly  upon  his  tacit 

1  Court  of  ClaiiUB  Report  173,  May  4,  1858;  35  Cong.  1  seas.  vol.  3. 
3S.  Report  183,  40  Cong.  2  sess. 
3S.  Report  432,  43  Cod|;.  1  sens. 
■•H.  Report  1123,  46  C'oDg.  2  seas. 

*Act  of  February  14,  1865,  13  Stats,  at  L.  595;  S.  Report  70,  38  Cong.  1 
(sess. 
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admission  of  it  that  the  commissioners  relied  in  rejecting  the 
claim.  After  the  a^oamment  of  the  commission  the  claimant 
produced  a  dispatch  from  Mr.  Shannon  to  the  Government  of 
the  United  States  denying  the  truth  of  the  charge  and  explain- 
ing why  he  did  not  reply  to  it.  The  Court  of  Claims  rendered 
in  favor  of  Atocha's  administratrix  a  judgment  for  $207,852.60, 
to  be  discharged  by  the  payment  of  $207,449.37,  the  unex- 
pended balance  of  the  fund  of  $3,250,000.  The  Court  of  Claims 
had  before  it  not  only  Mr.  Shannon's  explanatory  dispatch, 
but  also  a  mass  of  testimony  then  recently  taken  in  Mexico. 
"The  case  made  in  1873  is,''  said  the  court,  "essentially  differ- 
ent from  that  made  in  1851."  Congress  in  fact  set  aside  the 
award  of  the  commission  in  order  that  the  claim  might  be 
reheard  on  new  evidence,  and  the  decision  of  the  Court  of 
Claims,  instead  of  being  a  reversal  of  the  commission's  deci- 
sion, was  virtually  a  judgment  on  a  new  case. 

We  may  now  consider  for  a  moment  the  action  of  the  com- 
mission in  allowing  Gardiner's  claim,  and  for  this  purpose  we 
may  include  with  it  that  of  Mears.  Before  t^e  commission 
met  Gardiner  had  secured  the  services  of  men  of  standing  and 
ability,  and,  what  is  more  to  the  point,  had  been  able  to  effect 
assignments  for  value  to  persons  who  would  not  willingly  have 
lent  themselves  to  a  scheme  dependent  for  its  success  on  for- 
gery and  perjury.  He  seems  to  have  been  a  man  of  peculiar 
plausibility,  and  some  light  may  be  thrown  on  the  fact  of  his 
large  i>opalar  support  by  the  reputed  remark  of  a  well-known 
lady  that  she  ''had  known  many  good  men,"  but  that  Dr. 
Gai'diner  was  "the  best  man"  she  had  ever  known.  His  prin- 
cipal assignee  was  Mr.  W.  W.  Corcoran,  certainly  a  man  of  more 
than  ordinary  sense  and  discernment.  His  counsel  were  men  of 
undoubted  respectability.  When  his  claim  was  first  presented 
to  the  commissioners,  they  seem  to  have  suspected,  not  that 
it  was  forged  and  fraudulent,  but  that  it  was  exaggerated,  be- 
caose  it  did  not  appear  how  Gardiner  obtained  the  capital  to 
engage  so  extensively  in  mining  operations.  Gardiner,  how- 
ever, completely  satisfied  them  on  this  point.  He  explained 
to  them  his  early  connections  with  mining  speculations  and 
operations,  and  his  studies  in  chemistry  and  mineralogy.  He 
told  how  at  length  he  became  connected  with  Perez  Galves, 
the  Mexican  ''mining  king,"  and  obtained  means  to  carry  out 
his  undertakings.  He  exhibited  a  long  correspondence  be- 
tween Galves  and  himself,  all  apparently  genuine,  but  in  fact 


Digitized  by  VjOOQIC 


1266        INTERNATIONAL  ARBITRATIONS. 

forged.  lie  produced  a  register  of  the  products  of  his  mines, 
kept  by  IMexican  officials.  At  length  all  the  doubts  of  the 
commissioners  were  dissipated  and  they  considered  the  case 
one  of  the  best  established  before  t^Je  board.  They  often  re- 
marked, so  the  secretary  of  the  commission  testified,  uxion  the 
delicacy  and  propriety  of  Dr.  Gardiner's  conduct,  and  they  at 
length  increased  the  amount  which  they  had  originally  deter- 
mined to  allow  him.  With  one  exception,  his  proofs  were 
apparently  i)erfect,  and  in  respect  of  that  exception  it  is  easy 
to  entertain  an  erroneous  impression.  When  the  committee's 
report  says  that  the  board  made  its  award  without  requiring 
the  claimant  to  produce  his  'Hitle''  to  the  mine,  or  proof  of  its 
loss  or  destruction,  it  evidently  refers  to  the  deed  or  deeds  re- 
cited in  the  certificate  of  the  prefect  of  Rio  Verde,  and  rejects 
the  certificate  itself  as  evidence  of  title.  Obviously  the  com- 
mission treated  this  certificate,  in  connection  with  other  official 
acknowledgments  of  ownership,  as  sufficient  to  establish  title, 
at  least  as  against  Mexico.  It  was  stronger  evidence  of  title 
than  that  on  which  Sir  Edward  Thornton  awarded  larger  sums 
on  the  Weil  and  La  Abra  claims,  the  history  of  which  will  ap- 
pear in  the  next  chapter;  and  while  this  circumstance  by  no 
means  excuses  the  commissioners  for  any  failure  to  exact  the 
utmost  proof  of  Gardiner's  claim,  it  does  tend  to  show  that 
men  of  undoubted  probity  may,  even  where  the  evidence  is  not 
so  full  as  may  reasonably  be  recjuired,  deem  it  their  duty  to 
resolve  a  doubt  in  favor  of  a  claimant.  To  err  in  so  doing  is 
not  to  be  guilty  "of  want  of  attention,  if  not  of  gross  neglect.'' 

A  term  was  fixed  within  which  the  board,  under  the  act  of 
1849,  was  required  to  comi)]ete  its  labors,  and  at  the  expira- 
tion of  that  period  it  adjourned.  The  committee  of  the  Senate 
reported  two  years  afterward,  in  the  light  of  the  rejiort  of  its 
own  special  commission  to  Mexico,  and  of  Gardiner's  trials, 
cx)nviction,  and  suicide.  After  all  these  transactions  were 
over  many  things  appeared  to  be  obvious  or  suspicious  which 
might  not  have  created  a  doubt  before. 

The  committee  found  that  the  opinions  of  the  board  "in  gen- 
eral exhibited  decided  ability."  This  was  not  strange,  since 
many  of  them  were  prepared  by  Mr.  Evans.  It  seems  that  he 
occupied  a  room  on  the  third  floor  of  the  house  in  which  the 
commission  sat,  and  there  wrote  out  opinions,  sending  them 
when  completed  to  the  other  commissioners  for  approval. 
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In  the  case  of  Loais  S.  Ilargoas  a  claim  was 
DedBons  u  toPow-  presented  involving  the  settlement  of  certain 
*"  ^  accounts  relating  to  contracts  with  the  Mexi- 


can Government.  In  estimating  the  amonnt 
to  be  awarded  it  became  necessary  to  decide  how  far  the  settle- 
ment of  the  accounts  wa«  to  be  regarded  as  evidence  of  the 
amount  due.  It  was  urged  by  claimant's  counsel  that  the 
whole  amount  of  the  claim,  as  it  was  adjusted  by  the  Mexican 
Government  on  the  final  settlement,  should  be  regarded  as  an 
ascertained  balance  not  open  to  question  or  inquiry.  It  was 
alleged  to  be  a  ^^  solemn  and  full  admission  of  the  Mexican 
Government  before  there  was  any  expectation  that  the  United 
States  would  assume  the  debts  due  to  American  citizens  by 
Mexico."    The  commissioners  said : 

''  This  assumption  may  be  correct,  and  yet  it  does  not  follow 
that  the  whole  amount  admitted  by  Mexico  to  be  due  is  a  valid 
claiui  under  the  treaty.  The  power  to  ascertain  the  amount 
and  validity  of  the  claims  is,  by  the  terms  of  the  treaty,  con- 
ferred upon  this  board,  organized  in  conformity  with  its  pro- 
visions. In  the  exercise  of  this  power  it  is  the  duty  of  the 
board  to  examine  all  the  items  which  go  to  make  up  the  claim, 
and  if  any  of  them  shall  be  found  to  be  of  such  a  character  as 
not  to  be  embraced  within  tbe  meaning  of  the  treaty,  they 
should  be  excluded. 

"  It  is  contended  by  the  claimant's  counsel  that  the  liability 
of  the  United  States  under  the  treaty  is  to  pay  the  claims  of 
every  class  and  description  existing  at  the  date  of  the  treaty, 
and  admits  of  no  exception.  In  construing  this  clause  of  the 
treaty  the  board  has  not  been  governed  by  the  literal  meaning 
of  the  words  used.  A  construction  giving  to  the  terms  used  a 
meaning  and  effect  sanctioned  by  numerous  precedents,  based 
on  a  similar  clause  which  may  be  found  in  several  treaties,  has 
appeared  the  best  means  of  carrying  out  the  true  intent  of  the 
contracting  parties.  In  accordance  with  this  construction  sev- 
eral claims  have  been  rejected  which  were  held  by  citizens  of 
the  United  States  at  the  date  of  the  treaty,  and  which  were 
unquestionably  claims  binding  upon  the  Mexican  Government. 
The  claims  of  F.  M.  Dimond,  Parrott  &  Wilson,  May,  admin- 
istrator of  Slacum,  and  heirs  of  Colonel  Young,  were  of  this 
description.  These  claims  were  rejected  because  they  were  not 
American  in  their  origin.  It  was  held  by  the  board  that  with- 
out this  essential  character  they  were  not  embraced  in  the 
treaty.'' 

In  one  of  the  memorials  presented  to  the  board  it  was  set 
forth  that  in  I8I7  Augustus  P.  Chateau  and  Julius  de  Mun 
made  an  expedition  to  the  head  waters  of  the  Arkansas  liiver; 
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that  tbey  carried  a  large  quantity  of  merchandise  and  a  num- 
ber of  men  for  the  purpose  of  trading  with  the  Indians  and 
trapping  for  furs;  and  that,  being  within  territory  claimed  by 
the  United  States,  they  and  their  property  were  there  forcibly 
seized  by  an  armed  force  sent  out  by  order  of  the  governor  of 
New  Mexico  and  carried  into  Santa  Fe,  where  they  were 
imprisoned  and  their  goods  confiscated  by  order  of  a  military 
court.  This  seizure  took  place  in  May  1817,  and  complaint 
thereof  was  laid  before  the  Secretary  of  State  of  the  United 
States  early  in  the  following  year.  Demand  for  redress  was 
immediately  made  by  the  United  States  upon  the  King  of 
Spain,  and  indemnity  sought  for  the  injured  parties.  It  did 
not  appear  that  reparation  was  promised  by  Spain,  but  when 
the  board  of  commissioners  under  the  Florida  Treaty  of  1819 
was  organized,  for  the  purpose  of  ascertaining  the  amount  and 
validity  of  the  claims  against  Spain,  which  the  United  States 
had  undertaken  to  pay,  the  claim  in  question  was  presented  to 
the  board  by  the  parties  in  interest.  The  board  rejected  the 
claim,  but  gave  no  reason  for  so  doing.  The  claimants,  how- 
ever, in  a  letter  to  the  Secretary  of  State  of  the  United  States 
of  May  1825,  alleged  that  their  claim  was  rejected  on  the 
ground  that  it  was  not  embraced  in  the  treaty  of  1819.  This 
view  appears  to  have  been  adopted  by  the  Government  of  the 
United  States,  for  on  May  27,  1825,  instructions  were  sent  to 
the  minister  of  the  United  States  in  Mexico  to  demand  redress 
from  that  government.  On  these  facts  the  commissioners 
under  the  act  of  1849  said : 

"The  United  States,  by  the  treaty  of  2d  of  February  1848, 
having  assumed  to  pay  the  claims  of  their  citizens  against 
Mexico,  and  having  through  the  different  departments  of  the 
government  recognized  this  claim  specifically  as  one  for  whicli 
Mexico  was  liable  before  the  said  treaty  was  concluded,  it  only 
remains  for  this  board  to  examine  its  justice  and  amount.  The 
evidence  shows  that  the  wrong  was  committed  upon  territory 
claimed  at  the  time  by  the  United  States,  and  that  the  parties 
injured  were  then  pursuing  a  peaceful  and  legitimate  business. 
It  is  true  that  Spain  also  claimed  this  territory,  but  she  had 
no  possession  of  it  by  occupaiicy  or  otherwise,  and  citizens  of 
the  United  States,  temporarily  there  and  for  the  purposes  of 
trade,  interfering  in  no  way  with  the  rights  of  Spain,  were 
there  with  the  permission  and  under  the  protection  of  their 
own  government.  •  •  •  The  evidence  in  the  case  clearly 
shows  that  the  seizure  was  made,  and  that,  too,  ui>on  grounds 
which  this  board  is  compelled  to  decide  wholly  insufficient  to 
justify  the  act,  or  to  give  jurisdiction  to  a  foreign  court  over 
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the  claimants  or  their  property.  It  was  clearly  a  wrong; 
•  *  *  and  this  board  is  of  opinion  and  does  decide  the 
aforesaid  claim  of  Pierre  Chateau,  jr.,  to  be  a  valid  claim 
under  the  treaty  of  2d  February  1848." 

In  the  case  of  William  S.  Parrott,  whose  claim  remained 
undecided  by  the  commission  under  the  convention  of  1839 
because  the  American  commissioners,  owing  to  the  failure  of 
the  Mexican  Government  to  furnish  certain  important  papers, 
refused  to  join  in  submitting  it  to  the  umpire,  it  was  con- 
tended before  the  commissioners  under  the  act  of  1849  that 
the  "refusal  of  Mexico  to  furnish  the  papers  in  question  war- 
ranted an  award  in  favor  of  the  claimant  to  the  full  extent 
of  his  demand."    The  commissioners  said: 

"The  board  can  not  at  this  time  decide  what  may  be  the 
effect  of  a  refusal  on  the  part  of  Mexico  to  furnish  any  docu- 
ments, records,  or  other  proofs  in  her  possession  which  a  claim- 
ant may  deem  necessary  to  a  just  decision  of  his  claim.  They 
are,  however,  clearly  of  opinion  that  a  refusal  to  furnish  such 
proofs  to  the  mixed  commission,  under  the  treaty  of  1839,  does 
not  present  a  sufficient  reason  to  authorize  this  board  to  award 
to  a  claimant  Hhe  fnll  extent  of  his  demand,'  on  a  statement 
by  him  of  what  such  records  or  documents  would  have  proved. 
""  The  statement  of  the  Secretary  of  State,  in  his  instructions 
to  our  minister  in  Mexico  (referred  to  in  the  argument  before 
this  board)  of  the  construction  which  the  government  would 
place  on  such  refusal,  furnishes  no  rule  of  decision  binding  on 
this  board.'' 

Several  memorials  presented  to  the  board 
p^^  were  signed  and  sworn  to  by  a  person  who,  as 
the  commissioners  observed,  could  have  had 
"  no  personal  knowledge  upon  the  subject  of  them."  *  The 
rules  of  tiie  board  required  the  statement  and  the  oath  of  the 
claimant  himself,  and  this  requirement  could  not,  said  the  com- 
missioners, "be  performed  by  any  other  i)erson,  especially 
where  the  injury  is  of  the  chiuracter  set  forth  in  these  memo- 
rials, and  many  of  the  facts  must  be  exclusively  in  the  knowl- 
edge of  the  party  complaining."  *  The  commissioners  observed, 
however,  that  "  extreme  cases  "  might  "  possibly  occur  when  a 
strict  adherence  to  this  rule  would  obviously  operate  to  do 

1  Memorials  of  Jamea  W.  Zacbarie. 

<  The  memorials  alleged  that  the  claimants  were  expelled  from  Mexico 
and  subjected  to  varions  other  wrongs,  and  that  they  had  never  become 
snbjects  of  the  Government  of  Mexico,  or  taken  an  oath  of  allegiance 
thereto. 
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iDJustice,"  and  that  when  such  cases  arose  they  would  be  '^con- 
sidered and  disposed  of  according  to  their  peculiar  circum- 
stances." Such  a  case  was  held  to  have  been  established 
where  the  claimant,  who  had  ^'  not  been  in  the  United  States 
since  the  organization  of  the  board,"  was  still  '^  absent  at  sea, 
on  a  voyage  to  China,"  and  where  **  the  documents  filed  with 
the  board "  contained  "sufficient  evidence"  to  '< establish  the 
validity  of  the  claim  independent  of  the  allegation  or  oath  of 
the  party  himself."^  So,  also,  in  another  case,  where  the 
memorial  was  not  "  subscribed  and  sworn  to  by  tlie  claimant 
himself,"  the  commissioners  admitted  it  upon  '^  evidence  that 
the  claimant,  whose  residence  for  some  years  had  been  in  Chi- 
huahua, Mexico,  has  removed  to  California,  and  that  all  efforts 
to  obtain  his  signature  and  oath  have  been  unavailing  by  rea- 
son of  remote  residence  and  the  uncertainties  of  communication 
with  that  State."  Moreover,  there  was,  among  the  proofs  filed 
in  the  case,  a  statement  of  the  claim  made  and  subscribed  and 
sworn  to  by  the  claimant  on  May  12, 1848,  before  the  organiza- 
tion of  the  board.  **  This  statement,"  said  the  commissioners, 
'^  contains  many  of  the  particulars  required  by  our  rules.  The 
proofs  in  the  case,  which  are  shown  to  be  entitled  to  our  confi- 
dence, supply  the  omissions,  and  we  are  satisfied  that  all  the 
material  facts  are  established,  independent  of  the  oath  of 
the  claimant.  We  therefore  decide  to  receive  the  memorial. 
The  claim  grows  out  of  the  expulsion  of  Douglass  from  Chihua- 
hua in  Se])tember  1846,  and  is  similar  in  all  respects  to  those 
of  George  East,  William  Meservy,  and  others,  already  allowed 
by  the  board." 

On  the  other  hand,  in  yet  another  case,  the  memorialist, 
Pierre  Bonfils,  asserted  tliat  he  was  the  attorney  of  one  Jacques 
Leno,  and  as  such  presented  the  claim.    It  appeared,  however, 

>  Case  of  Frederic  Freeman.  The  claim  in  this  case  grew  ont  of  the 
aUeged  illegal  imprisonment  of  Freeman  at  Tabasco  in  1S32.  When  the 
memorial  was  first  iireseuted  the  commissioners,  Febraary  28, 1850,  rejected 
it,  because  it  was  **  subscribed  and  sworn  to  by  an  attorney  of  the  claim- 
ant and  not  by  the  party  himself/'  April  10,  1851,  they  decided,  as  above 
stated,  to  admit  it,  and  then  said :  *'  He  [Freeman]  was  at  that  time  [1832 J 
steward  on  board  the  schooner  Consolation.  The  circumstances  of  the  case 
are  stated  in  the  opinion  of  the  board  on  the  claims  of  Philo  B.  Johnson, 
Mary  Hughes,  and  some  others,  where  it  was  decided  that  the  outrages 
complained  of  constituted  a  valid  ground  of  claim  against  Mexico.  In 
conformity  with  those  decisions  the  board  now  decides  that  the  claim  of 
Frederic  Freeman  set  forth  in  his  memorial  is  valid,  and  allows  the  same 
accordingly." 
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that  the  power  of  attorney  under  which  he  acted  was  given  in 
February  1842,  and  was  limited  to  the  disposal  of  the  property 
which  his  principal  had  in  the  city  of  New  Orleans.  The  com- 
missioners said: 

"We  have  frequently  decided  that  memorials  must  be  sub- 
scribed by  the  claimants  themselves  and  verified  by  their  own 
oaths.  In  a  few  instances  these  rules  have  been  relaxed,  where 
it  appeared  that  the  claimant  irom  liis  absence  or  remote  resi- 
dence could  not  have  had  knowledge  of  what  was  required, 
and  where  it  was  also  clearly  proved  by  other  and  independent 
testimony  that  the  grounds  of  claim  were  in  every  particular 
sustained.  This  case  does  not  come  within  the  scope  of  these 
exceptions.  The  memorialist  resides  in  New  Orleans ;  the  pri  n- 
cipal,  Leno,  is  alleged  to  live  in  Tabasco.  No  reason  is  shown 
why  the  principal  did  not  or  could  not  prefer  the  claim  in  his 
own  name  and  support  it  by  his  own  oath." 

The  commissioners  repeatedly  decided  that  claims  originally 
belonging  to  parties  who  had  since  deceased  must  be  presented 
by  their  legal  representatives,  and  not  by  their  heirs.  "The 
board,^  said  the  commissioners,  "has  not  the  means  of  decid- 
ing questions  touching  the  distribution  of  intestate  estates, 
which  depend  upon  local  laws  and  involve  inquiries  as  to  domi- 
oil  and  many  other  topics  of  which  we  are  furnished  with  no 
evidence.  Besides,  it  may  happen  that  the  rights  of  creditors 
are  involved,  who  are  entitled  to  be  paid  before  any  distribu- 
tion can  be  made.  We  are,  therefore,  of  opinion  that  the 
memorials  of  Eufns  K.  M.  Baynum  and  others  [heirs  of  James  P. 
Baynum,  deceased]  be  not  received."* 

The  commissioners  did  '<not  usually  deem  it  necessary  to 
look  beyond  the  letters  of  administration  for  proof  of  the  dejith 
of  the  party  in  whose  right  the  claim  had  its  origin,  assuming 
that  the  court  which  granted  them  had  sufficient  evidence  of 
that  fact."  But  in  one  case  the  "circumstances"  were  "so 
peculiar"  that  they  thought  "further  proof"  might  "properly 
be  required."  The  claim  in  question  originated  in  1841. 
"Certain  papers"  were  "produced  as  evidence,  appearing  to 
be  originals;"  but  "they  were  not  verified  as  such,  and  there- 
fore could  not  be  received  as  satisfactory  proof."  The  commis- 
sioners further  said : 

"It  appears  from  them  [the  papers]  that  in  1844  McKenny 
[the  original  claimant]  was  in  the  City  of  Mexico,  presenting 

^The  same  aotion  was  taken,  for  the  same  reasons,  upon  the  memorial  of 
George  A.  Porter  and  others,  the  "  surviving  children  "  and  *•  heirs  at  law" 
of  **AnnP.  Boalden,  formerly  Ann  P.  Porter,  who  died  in  the  year  1838." 
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the  claims  now  set  up  to  that  government  for  adjustment,  and 
that  he  deposited  the  papers  with  Mr.  Black,  the  United 
States  consul  there,  authorizing  him  to  settle  the  same  for  the 
sum  of  $20,000.  A  letter  from  Mr.  Black,  dated  September 
10, 1849,  is  among  the  papers,  to  the  effect  that  he  does  not 
know  where  McKenny  then  was,  that  he  had  addressed  a  letter 
to  him  at  Comitau,  but  had  received  no  reply.  The  inference 
is  thence  drawn  that  McKenny  is  not  now  living,  and  upon 
that  inference  alone  it  is  understood  the  administration  of  his 
effects  has  been  granted.  .  It  is  a  matter  of  serious  question 
whether  the  orphans'  court  of  this  district  has  power  to  grant 
administration  upon  the  estates  of  persons  who  have  died 
elsewhere  leaving  no  local  property  to  be  administered  upon. 
But  upon  that  we  give  no  opinion.  We  however  feel  at  liberty 
to  require  evidence  of  the  death  of  the  party,  before  we  receive 
a  memorial  in  the  name  of  an  administrator,  where,  as  in  the 
present  case,  it  appears  there  is  nothing  but  a  mere  presump- 
tion arising  from  not  having  received  a  reply  to  a  letter 
addressed  to  him."  ^ 

A  question  was  raised  as  to  whether  any  claim  at  all  had 
been  presented  to  the  board  in  a  certain  case.  The  commii)- 
sioners  said: 

"No  memorial  has  been  filed  in  this  case,  and  the  only  evi- 
dence before  the  board  that  Mr.  Buchanan  intended  to  present 
a  claim  is  furnished  by  a  letter  of  Hon.  Andrew  Ewing,  ad- 
dressed to  the  board,  in  which  he  says:  *  Enclosed  you  will 
please  find  the  papers  in  a  claim  relating  to  Henry  B.  Buchanan, 
a  citizen  of  Tennessee,  against  Mexico,  for  spoliations  commit- 
ted on  his  property  by  Governor  Armijo,  the  Mexican  governor 
of  Santa  F<^,  at  the  close  of  the  celebrated  Mier  expedition.' 
The  papers  accompanying  Mr.  Ewing's  letter  present  no  claim 
against  the  government  of  Mexico." 

June  12, 1849,  Aaron  Leggett  addressed  a  letter  to  the  com- 
missioners, asking  that  an  application  be  made  to  the  Mexican 
minister  in  Washington  for  a  certain  paper  which  was  alleged 
to  be  in  his  possession.  The  commissioners  declined  to  grant 
the  request,  saying  that  Article  XV.  of  the  Treaty  of  Guada- 
lupe Hidalgo  of  February  2, 1848,  pointed  out  the  only  mode 
which  the  board  could  pursue  in  obtaining  proofs  supposed  to 
be  in  the  possession  of  the  Mexican  Government.  Mr.  Leg- 
gett then  made  oath  to  the  truth  of  the  statements  contained 
in  his  letter,  and  requested  the  board  to  apply  to  the  Mexican 
Government  in  the  manner  prescribed  by  the  treaty.    June  22, 


>  Memorial  of  Walter  S.  Cox,  a<linini8trator  of  James  6.  A.  McKenny. 
Mr.  Cox  was  appointed  administrator  of  the  estate  of  "James  G.  McKenny, 
lat-eofComitan,  Mexico,"  on  March  11, 1851,  by  "the  Judge  of  the  orphans' 
court  for  Washington  County,  District  of  Columbia.'^ 
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1849,  the  commissioners  decided  not  to  grant  tbe  reqaest,  on 
the  ground  that,  thongh  the  papers  relating  to  Mr.  Leggett's 
claims  against  Mexico,  as  preferi-ed  to  the  mixed  commission 
under  the  convention  of  1830,  had  been  transmitted  to  the 
board  by  the  Secretary  of  State  of  the  United  States,  the 
claimant  had  not  as  yet  presented  a  memorial  to  the  board 
setting  forth  the  claims  which  he  intended  to  prefer  before  it, 
and  that,  in  the  absence  of  such  a  memorial,  they  coald  not 
perceive  that  the  paper  specified  by  Mr.  Leggett,  which  was 
the  report  of  the  Mexican  commissioners  to  the  umpire  under 
the  convention  of  1839,  was  *•  necessary  to  the  decision  of  any 
claim  '•  which  he  might  prefer. 

By  Article  I.  of  the  convention  of  1839  the 
f  im^  jurisdiction  of  the  commission  organized  there- 
under was,  as  has  been  seen,  limited  to  claims 
against  Mexico,  statements  of  which,  soliciting  the  interposi- 
tion of  the  Government  of  the  United  States,  had  been  pre- 
sented "  either  to  the  Department  of  State  or  to  the  diplomatic 
agent  of  the  United  States  at  Mexico  "  prior  to  the  signature 
of  the  convention.  No  such  restriction  was  imposed  upon  the 
commissioners  under  the  act  of  1849.  "The  mixed  commis- 
sion," said  those  commissioners,  in  a  case  before  them,  "refused 
to  consider  the  cLiim  *  *  *  on  the  ground  that  it  bad  not 
been  presented  to  the  State  Department  or  to  the  minister  of 
the  United  States  in  Mexico  previous  to  the  date  of  the  treaty. 
No  objection  to  the  examination  of  the  claim  by  this  board 
exists  on  that  ground."    The  claim  was  allowed.^ 

But  by  Article  X.  of  the  convention  of  1839  it  was  agreed 
that  the  decisions  of  the  umpire  should  be  "  final  and  conclu- 
sive; "  and  by  Article  XII.  the  United  States  agreed  "forever 
to  exonerate  the  Mexican  Government  from  any  further  ac- 
countability for  claims "  which  should  "  either  be  rejected  by 
the  board  or  the  arbiter,"  or  which,  "  being  allowed  by  either," 
should  "  be  provided  for  by  the  said  government  in  the  manner 
before  mentioned  5"  that  is  to  say,  by  payment  of  the  awards 
either  in  cash  or  by  the  issuance  of  treasury  notes.  The  com- 
missioners under  the  act  of  1849  applied  the  bar  of  these  stipu- 
lations in  various  cases.  Thus,  in  the  case  of  the  claim  of  Man- 
ael  de  Gala,  growing  out  of  his  imprisonment  and  the  seizure 


'  Memorial  of  Samuel  St.  Jobu.  The  same  decision  wnR  made  in  tlie 
<*:is4'8,  among  others,  of  Nicolas  Ricardi,  Thomas  B.  Colleret,  and  Charles 
IJanforth,  surviving  partner  of  Goodwin,  Clark  &.  Co. 
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and  confiscation  of  his  vessel,  the  schooner  Rebecca  and  Eliza^ 
and  her  cargo,  the  American  commissioners  nnder  the  conven- 
tion of  1839  allowed  $52,000,  while  the  Mexican  commissioners 
declined  to  allow  anything.  The  umpire  awarded  $5,867.  It 
was  alleged  before  the  commissioners  nnder  the  act  of  1849 
that  this  award  was  made  solely  on  account  of  the  confiscation 
of  the  vessel  and  the  imprisonment  of  De  Gala,  and  that  the 
value  of  the  cargo  was  by  some  unaccountable  oversight  wholly 
overlooked  by  the  umpire.    The  commissioners  said : 

"This  board  has  no  means  of  knowing  upon  what  grounds 
the  decision  of  the  umpire  was  made;  nor  has  it  any  power  of 
correcting  his  errors,  mistakes,  or  omissions,  even  if  there  was 
clear  evidence  of  the  existence  of  such  errors  or  omissions. 
The  whole  claim  of  De  Cala  was  submitted  to  the  umpire,  and 
in  his  decision  he  recapitulated  minutely  the  several  items 
allowed  by  the  American  commissioners,  and  immediately 
states  the  amount  for  which,  in  his  opinion,  Mexico  should  be 
held  responsible.  •  •  *  The  board  is  of  opinion  that  the 
decision  of  the  umpire  was  final  and  conclusive,  and  that 
by  the  terms  of  the  convention  of  1839  Mexico  was  released 
from  any  further  claim  or  liability  growing  out  of  the  transac- 
tions upon  which  it  was  founded." 

Charles  Gallaghan  presented  a  claim  to  the  commission  under 
the  convention  of  1839  for  injuries  sustained  by  the  detention 
of  the  brig  Ann  at  Vera  Cruz  in  1829.  Ujion  a  disagreement 
between  the  American  and  Mexican  members  of  the  board,  the 
case  was  referred  to  the  umpire,  who  awarded  to  the  memo- 
rialist the  full  amount  reported  in  his  favor  by  the  American 
commissioners.  This  amount  was  paid  to  him  in  the  same 
manner  as  all  the  other  awards  under  that  convention.  He  pre- 
sented a  claim,  however,  to  the  commissioners  under  the  act  of 
1849  upon  the  ground  (1)  that  the  American  commissioners  and 
the  umpire  did  not  allow  him  a  rate  of  interest  large  enough 
to  indemnify  him  for  being  deprived  for  so  long  a  period  of  his 
capital;  (2)  that  he  had  employed  an  attorney  to  prosecute  bis 
claim  under  the  convention  of  1839,  to  whom,  by  agreement, 
he  paid  25  per  cent  of  what  was  received,  for  which  amount  he 
claimed  reimbursement,  and  (3)  that  he  sold  below  par  some 
of  the  United  States  5  per  cent  stock  which  he  received  on  the 
award,  and  was  entitled  to  reimbursement  for  the  discount. 
The  commissioners  dismissed  the  claim,  saying  that  it  was 
<*sufticient  to  remark  that,  by  the  provisions  of  the  conven- 
tion of  the  11th  April  1839,  Mexico  was  forever  acquitted  and 
discharged  from  all  further  accountability  for  claims  which 
should  be  rejected  either  by  the  said  board  or  by  the  umpire, 
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or  which,  being  allowed  by  either,  should  be  provided  for  by  the 
Government  of  Mexico  in  the  manner  therein  stipulated.  This 
claim  is  of  that  descriptiou." 

In  one  case  a  memorialist,  whose  claim  was  adjudicated  by 
the  nmpire  under  the  convention  of  1839,  conteuded  that  this 
adjudication  should  not  be  regarded  as  conclusive,  (1)  because 
be  bad  uuited  with  several  other  claimants  against  Mexico  'Mn 
a  protest  against  the  conclusion  of  that  convention,^  and  (2) 
because  the  claim  was  improperly  presented  to  the  commission 
thereunder  by  '^a  person  having  no  authority  to  do  so,  and 
who  was  not  furnished  with  all  the  documents  necessary  to 
sastaiu  it.*'    The  commissioners,  under  the  act  of  1849,  said : 

*'The  first  objection  is  wholly  frivolous,  and  the  second  is 
not  sustained  by  the  proofs  which  were  before  the  former 
board.  Much  of  the  testimony  appears  to  have  been  furnished 
by  the  present  claimant  himself.  The  claim  was  in  part,  at 
least,  in  his  name,  filed  by  one  having  or  assuming  to  have  full 
authority  to  do  so.  The  memorialist  must  have  been  aware 
that  the  claim  was  pending,  and  could  have  furnished  the 
documents  for  no  other  purpose  than  to  sustain  it.  It  does 
not  appear  that  he  gave  any  notice  to  that  board  that  the 
attorney  representing  him  was  not  authorized  to  do  so.  We 
can  not  regard  it  in  any  other  light  than  as  having  been  defi- 
nitely settled  by  the  former  board,  agreeably  to  the  terms  of 
the  convention  of  1839,  and  consequently  Mexico  was  wholly 
discharged  from  all  further  liability  on  that  account."* 

In  the  case  of  William  S.  Parrott,  in  which  the  American 
commissioners,  under  the  convention  of  1839,  refused  to  join  in 
submitting  the  claim  to  the  umpire  because  certain  essential 
documents,  for  which  the  board  had  applied  to  the  Mexican 
Government,  had  not  been  furnished,  the  commissioners, 
under  the  act  of  1849,  held  that  the  claim  could  ^'  be  regarded 
in  no  other  li£:ht  than  as  one  of  the  class  of  claims  which  were 
presented  to  the  mixed  commission,  and  which  were  not 
decided  or  referred  to  the  umpire  upon  a  difference  of  opinion 
between  the  Mexican  and  American  commissioners.  All  such 
claims,''  they  continued,  "  must  come  before  this  board  as  new 
cases,  to  be  decided  upon  the  proofs  to  be  submitted  by  the 
parties,  in  conformity  with  the  rules  prescribed  by  the  board." 
Of  all  the  claims  before  the  commissioners 

^^'•^^J^     under  the  act  of  1849,  the  claim  of  Aaron  Leg- 

gett  had  attained  the  greatest  notoriety.    It 

was  pronounced  by  the  commissioners  to  be  a  '<  claim  novel  m 

>  Memorial  of  A.  T.  Brittmghaiii. 
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its  character  aud  circumstaiices,"  presenting  questions  that 
had  "  not  arisen  in  any  case  yet  considered "  by  them,  and 
"  implicating  in  no  small  degree  the  integrity  and  good  faith 
of  some  of  the  functionaries  of  Mexico  and  other  persons  who 
were  parties  to  the  transactions  "  out  of  which  it  grew.  The 
memorial  to  the  commissioners  was  prepared  by  William  L. 
Marcy,  and  among  the  documents  filed  by  the  memorialist  there 
was  an  opinion  by  Chancellor  Walworth.'  The  claim  raised 
an  interesting  question  as  to  the  powers  of  the  commissioners 
touching  a  case  in  respect  of  which  an  award  was  made  by 
the  mixed  commission  under  the  convention  of  1839. 

Leggett  was  a  claimant  before  that  commission  for  an  in- 
demnity for  losses  sustained  in  1832  by  the  forcible  seizure 
and  impressment  into  the  Mexican  military  service  of  a  steamer 
called  the  BelUma^  with  which  he  was  navigating  the  waters 
of  the  Tabasco  River  under  an  exclusive  privilege  for  the 
period  of  t^n  years  obtained  in  1831.  The  injuries  resulting 
from  this  interruption  of  his  commercial  operations  were 
alleged  to  be  very  great,  ending  in  his  entire  ruin  and  bank- 
ruptcy. It  appeared  that  he  had  entered  into  extensive  arrange- 
ments and  operations  for  obtaining  and  shipping  logwood  from 
the  Tabasco  waters  to  Europe  and  to  the  United  States,  and 
the  object  of  the  steamer  was  to  tow  vessels  of  small  draft 
laden  with  logwood  from  places  up  the  river  where  it  was  cut 
to  the  mouth  of  the  river  and  across  the  bar,  where  it  was  to 
be  taken  on  board  of  vessels  of  larger  size  and  thus  sent 
abroad.  Leggett  had  made  contracts  for  cutting  large  quan- 
tities of  the  wood,  had  also  sent  out  small  vessels  to  be  em 
ployed  as  lighters  upon  the  rivers,  and  had  chartered  large 
vessels,  ships  and  brigs,  to  be  brought  to  the  bar,  near  the 
mouth  of  the  river.  The  steamer  arrived  in  the  Tabasco  River 
in  June  1832,  and  the  other  vessels  soon  after;  and  everything 
seemed  likely  to  result  favorably  when,  in  consequence  of  a 
general  revolution  which  then  broke  out,  extending  to  the 
State  of  Tabasco,  the  steamer  and  some  of  the  smaller  vessels 
were  taken  possession  of  and  pressed  into  the  Mexican  serv- 
ice for  the  transportation  of  troops,  supplies  of  war,  and  other 
purposes.    In  consequence  of  this  the  whole  undertaking  was 

*  Opinion  of  Cbancellor  Walworth  on  the  claim  of  Aaron  Leg);ett,  ander 
the  Mexican  Treaty  of  February  1848.  New  York:  S.  W.  Benedict,  No.  16 
Spruce  street.     1819. 
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broken  np.  The  vessels  which  Leggett  had  chartered,  having 
laiu  by  for  some  months,  and  the  time  of  their  charters  expir- 
ing, departed  in  ballast,  and  Leggett  was  compelled  to  pay 
large  sums  as  damages  to  the  owners  for  nonperformance  of 
the  charter  parties.  Some  of  his  vessels  were  greatly  injured, 
and  the  steamer,  after  she  was  finally  surrendered  to  him, 
sank  and  was  totally  lost,  as  he  alleged,  in  consequence  of 
injuries  she  had  sustained  in  the  Mexican  service.  Being  un- 
able, by  reason  of  his  heavy  losses,  to  place  another  steamer 
on  the  river,  he  lost  his  exclusive  right  of  steam  navigation, 
which  was  granted  to  another  person. 

The  claims  presented  by  Leggett  to  the  mixed  commission 
embraced  all  the  losses  resulting  from  these  proceedings,  in- 
cluding items  for  the  damages  he  was  obliged  to  pay  to  con- 
tractors for  cutting  and  furnishing  wood  and  to  the  vessels 
chartered  by  him,  for  the  loss  of  the  profits  on  the  several 
cargoes  which  he  had  ready  to  supply  to  these  vessels,  and  for 
the  general  breaking  up  of  his  business.  His  claim  was  ac- 
companied by  a  vast  mass  of  testimony.  The  Mexican  and 
the  American  commissioners  differed  in  opinion  in  regard  to 
the  validity  of  the  claim,  the  former  rejecting  it  entirely  and 
the  latter  reporting  to  the  umpire  in  favor  of  it,  and  fixing  the 
damages  to  which  he  was  entitled  at  the  sum  of  $407,079.41, 
exclusive  of  interest. 

The  umpire  decided  in  favor  of  the  claim,  awarding  damages 
to  the  amount  of  $99,487,945  but  there  was  nothing  to  show 
the  particular  items  of  claim  allowed  by  him,  nor  the  manner 
iu  which  his  computation  was  made,  nor  whether  interest  was 
included. 

l^eggett  alleged  that  the  result  at  which  the  umpire  arrived 
was  produced  by  false,  forged,  and  spurious  evidence,  of  which 
he  had  no  knowledge  or  means  of  knowledge  until  after  the 
award  was  made.  The  evidence  thus  characterized  purported 
to  be  a  record  of  testimony  taken  before  the  judge  of  the  court 
of  primary  jurisdiction  at  Tabasco,  in  November  1834,  by  order 
of  the  executive  government  of  Mexico,  in  which  there  was  an 
alleged  deposition  of  '^  Pieper  &  Lobade,"  a  commercial  firm 
of  Tabasco,  and  an  alleged  letter  of  Dennis  Gahagan,  Leg- 
gett's  agent,  written  in  reply  to  one  from  Pieper,  and  intro 
duced  among  the  documents  by  Pieper  at  Gahagan's  solicita- 
tion.   The  deposition  and  letter  went  strongly  to  show  that 
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Leggett's  losses  were  very  small,  that  he  had  no  means  to  carry 
on  the  extensive  operations  which  he  had  projected^  that  it 
was  impossible  to  have  obtained  the  quantity  of  logwood  nec- 
essary to  freight  the  vessels  which  he  had  chartered,  and  that 
his  statements  in  regard  to  his  claim  were  worthy  of  little 
confidence. 

The  American  members  of  the  mixed  commission,  though 
they  did  not  suspect  that  the  evidence  was  spurious,  urged 
that  it  was  entitled  to  little  weight,  while  the  Mexican  mem- 
bers relied  upon  it  almost  entirely  in  opposing  the  claim.  One 
of  the  Mexican  commissioners  afterward  made  a  deposition 
to  that  effect.  The  evidence  was  regarded  on  both  sides  as 
the  most  material  in  the  case. 

After  the  adjournment  of  the  mixed  commission  it  was  ascer- 
tained that  Mr.  Lobade  was  not  a  party  to  the  deposition  pur- 
porting to  be  signed  by  his  firm,  and  that  he  possessed  no 
knowledge  whatever  in  regard  to  it.  He  made  a  deposition 
to  that  effect.  It  was  also  shown  that  Pieper  was  very  inimical 
to  Leggett,  and  that  he  was  very  active  in  the  proceedings 
before  the  judge  at  Tabasco.  Mr.  Gahagan  deposed  that  the 
letter  purporting  to  have  been  written  by  himself  was  a  for- 
gery. Other  parts  of  the  evidence  in  question  were  shown  to 
be  spurious.  Opinions  were  obtained  from  three  lawyers  of 
Tabasco,  to  whom  the  record  was  submitted,  to  the  effect  that 
the  whole  proceeding  was  irregular  and  illegal;  that  some  of 
the  witnesses  were  incompetent;  that  Leggett  was  entitled  to 
be  notified  of  the  time  and  place  and  to  be  present  when  the 
witnesses  were  sworn;  and  that  there  were  various  other  fatal 
objections  to  the  document  as  evidence  before  the  tribunals  of 
Mexico. 

Leggett  contended  that  the  just  amount  of  his  claim  before 
the  mixed  commission  was  largely  diminished  by  means  of  this 
spurious  proof,  and  that  Mexico,  having  introduced  and  used 
it  for  that  x^urpose,  was  responsible  for  the  damages  which  he 
had  thereby  sustained.  The  commissioners,  under  the  act  of 
1849,  to  whom  this  argument  was  addressed,  said : 

<' There  is  no  reason  to  suppose  that  the  umpire  had  any 
suspicion  that  the  document  was  not  genuine,  •  *  *  and 
it  is  presumed  that  he  a(*ted  upon  it  as  such  and  gave  it  the 
weight  which  he  thought  belonged  to  it.  What  that  was,  in 
his  opinion,  we  are  wholly  unable  to  determine.  It  is  not 
competent  for  us  to  revise  the  proceedings  or  opinions  of  the 
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umpire,  nor  to  reopen  cases  by  him  decided.  Under  circam- 
stances  like  these  disclosed  here  we  can  not  doubt  that  a  court 
of  chancery  woflld  set  aside  awards  or  other  legal  proceedings 
between  parties  and  order  a  new  trial  of  the  whole  case,  but 
we  have  no  such  power. 

^^The  application  for  redress  is  made  to  us  upon  the  ground 
of  a  new  and  iudepeudent  wrong,  distinct  from  the  original 
grounds  of  claim  preferred  to  the  former  board,  and  the  extent 
of  damages  claimed  is  the  diminution  of  the  award  made  by 
the  umpire  in  consequence  of  the  false  testimony  interposed 
by  Mexico  to  defeat  his  just  demand." 

On  this  ground  the  commissioners  held  that  Leggett  was 
entitled  to  an  award ,  but  they  declared  that  they  were  "  at  a  loss 
to  determine  by  what  rule  or  upon  what  principle  lo  estimate 
the  damage.''  The  claimant  had,  they  observed,  very  soon  after 
the  decision  of  the  umpire  was  made  known,  applied  through 
his  government  to  that  of  Prussia  for  a  copy  of  the  detailed 
report  made  by  the  umpire  to  his  sovereign,  which  was  under- 
stood to  contain  the  grounds  of  his  decision  in  the  case,  but 
this  was  refused.  It  was  not,  therefore,  the  fault  or  neglect  of 
the  claimant  that  they  were  not  in  possession  of  the  materials 
which  would  enable  them  to  estimate  the  extent  of  the  loss 
sustained  with  more  precision .  They  also  referred  to  the  history 
of  the  claim  and  to  the  labor  and  expense  involved  in  its 
prosecution,  and  they  finally  awarded  $75,000  as  principal, 
together  with  $34,296  as  interest,  in  all  $109,296. 

Leggett  presented  a  claim  to  the  mixed  commission  under  the 
convention  between  the  United  States  and  Mexico  of  July  4, 
1868,  on  the  ground  of  the  alleged  insufficiency  of  this  award. 
This  claim  the  commission,  January  20, 1872,  dismissed. 
,  It  was  repeatedly  decided  by  the  board  that 

dmizBct  dainiB.  claims  growing  out  of  contracts  were  included 
in  the  renunciation  of  the  treaty  of  Guada- 
lupe Hidalgo,  and  therefore  were  proper  subjects  of  allowance. 
In  making  this  decision  the  board  declared  that  it  had  fol- 
lowed the  rule  of  construction  adopted  by  the  commissioners 
under  the  treaty  with  Spain  of  1819,  called  the  Florida 
Treaty,  as  well  as  that  of  the  mixed  commission  under  the 
treaty  with  Mexico  of  1839.*  Moreover,  the  ''  broad  and  com- 
prehensive terms"  used  in  Article  XIV.  of  the  treaty  of 
Guadalupe  Hidalgo  left  "no  room  to  doubt  that  it  was  the 

*  Memorial  of  Louis  S.  Hargous. 
5627— Vol.  2 19 
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intention  of  the  two  governments  to  provide  as  well  for  tlie  set- 
tlement of  claims  *  *  *  founded  in  contract"  as  of  those 
based  npon  torts.  This  construction  '^  wa«  given  to  the  treaty 
of  11th  April  1839,  by  the  joint  commission  organized  in  accord- 
ance with  its  provisions,  and  that  commission  adjudicated  and 
allowed  numerous  claims  of  citizens  of  the  United  States 
which  rested  wholly  upon  contract."  The  "first  and  fifth 
articles  of  the  unratified  convention  of  the  20th  of  November 
1843,  by  using  the  same  terms  which  were  employed  in  the 
convention  of  11th  April  1839,  sanctioned  the  construction 
which  had  been  given  to  those  terms  by  the  joint  commission;" 
and  the  treaty  of  Guadalupe  Hidalgo,  for  the  execution  of 
which  the  board  was  organized,  provided  that  "  the  first  and 
fifth  articles  of  the  unratified  convention"  should  "be  followed 
as  the  rule  of  construction." 

In  one  case  a  claim  was  made  on  account  of  a  contract  for 
war  steamers.  It  appeared  that  in  1844  one  Kubio  contracted 
with  the  Mexican  Goveruraerit  to  furnish  four  war  steamers, 
for  which  he  was  to  receive  $500,000.  Before  anything  had 
been  done  by  him  in  execution  of  the  contract  he  transferred 
his  interest  in  it  to  L.  S.  Hargous  &  Co.  The  transfer  was 
ratified  by  the  government.  Two  of  the  steamers  were  built 
and  afterward  sold  for  account  of  the  Mexican  Government. 
The  government  consented  to  the  sale  and  was  credited  with 
the  proceeds.  The  price  agreed  to  be  paid  for  these  vessels 
was  therefore  held  to  be  a  valid  claim.  The  two  other  steam- 
ers had  not  been  built,  but  it  was  alleged  that  Hargous  &  Co. 
had  given  security  for  their  delivery.  The  original  contract 
with  Rubio  specified  no  time  within  which  the  vessels  were  to 
be  delivered,  but  $150,000  were  to  be  paid  by  the  government 
in  thirty  days  after  the  execution  of  the  contract,  "and  the 
other  payments  as  the  work  progressed."  Orders  were  issued 
by  the  Treasury  for  the  whole  amount,  but  they  were  not  paid, 
and  it  was  in  consequence  of  this  default  that  the  two  steam- 
ers first  mentioned  were  sold,  the  government  agreeing  to  bear 
the  loss.  In  1840  a  final  liquidation  and  settlement  of  the 
account  was  made.  The  government  then  agreed  to  give  an 
order  on  its  Treasury  to  cover  the  whole  amount  of  the  claim 
presented,  including  the  price  of  the  two  steamers  not  built. 
Hargous  &  Co.  agreed  to  accept  this  order,  and  surrender  the 
orders  before  received  and  remaining  unpaid,  as  well  as  the 
original  vouchers  and  contracts,  besides  giving  security  for  the 
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delivery  of  the  steamers  at  a  subi^equent  time.  In  accordance 
with  this  agreement  the  papers  were  surrendered  and  the 
security  for  the  steamers  was  given. 

Claimant's  counsel  contended  that  there  was  but  one  con- 
tract in  relation  to  the  steamers — the  original  contract  in  1844. 
The  commissioners  did  not  concur  in  this  conclusion.  The  old 
contract,  it  was  admitted,  had,  they  said,  been  violated  by  the 
government.  A  new  agreement  was  made.  The  "original 
orders,  contracts,  and  vouchers  "  were  surrendered.  A  new 
mode  of  payment  was  agreed  upon ;  security  for  the  delivery 
of  the  vessels  was  given  and  accepted.  Nothing,  in  short,  of 
the  original  contract  was  left  but  the  price  of  the  vessels. 
This  was,  then,  a  new  contract,  and  the  rights  accruing  to 
Hargous  &  Go.  growing  out  of  this  transaction  could  only  be 
based  on  this  contract.  The  commissioners  thought  it "  a  very 
singular  omission"  that  none  of  the  witnesses  specified  the 
time  agreed  upon  for  the  delivery  of  the  vessels,  when  the  last 
a^jreement  was  made  and  security  for  their  delivery  was  given. 
Whether  the  time  had  elapsed  or  not  could  not  be  ascertained 
from  the  evidence.  It  was  admitted,  however,  that  they  had 
not  been  delivered;  and  this  being  the  condition  of  matters  at 
the  date  of  the  treaty,  the  question  arose,  said  the  commis- 
sioners, Was  the  liability  of  Mexico  for  the  purchase  money  of 
the  vessels  not  delivered  assumed  by  the  United  States?  The 
contract  was  an  executory  one,  not  performed  on  either  side. 
Whether  there  had  been  any  violation  of  its  terms  by  Hargous 
&  Co.  could  not  be  ascertained  from  the  evidence.  The  Gov- 
ernment of  Mexico  had  failed  to  pay  the  money  agreed  upon, 
which  failure,  it  was  not  unreasonable  to  infer,  furnished  the 
other  parties  with  an  excuse  for  not  delivering  the  vessels. 
The  real  cause  might  have  been  the  existence  of  the  war.  But, 
whatever  the  fact  might  be,  the  '*  obligation  of  the  United 
States  to  pay  the  claims  of  their  citizens  against  Mexico  must," 
said  the  commissioners,  "  be  construed  to  apply  only  to  such 
claims  as  existed  •  *  ♦  upon  contracts  then  executed  and 
for  which  Mexico  had  received  a  consideration.  The  actual 
indebtedness  of  Mexico,  at  the  date  of  the  treaty,  for  services 
rendered,  or  money  or  property  then  received,  was  transferred 
to  the  United  States.  The  obligation  to  pay  for  property 
thereafter  to  be  delivered,  upon  a  contract  wholly  unexecuted, 
remained  unchanged.''    The  commissioners  also  said: 

*^ Another  objection  to  this  item  of  the  claim  grows  out  of 
the  fact  that  the  contract  was  made  during  the  war  between 
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the  United  States  and  Mexico.    The  new  agreement  to  de- 
liver the  vessels,  accompanied  with  security  for  its  perform 
ance,  was  made  while  the  two  nations  were  at  war.    The  con- 
tract was,  for  this  reason,  absolutely  void. 

"It  is  contended  that  Mexico  could  not  have  avoided  the  con- 
tract upon  that  ground,  and  therefore  the  United  States  can 
not.  We  have  before  shown  that  the  liability  of  the  United 
States  under  the  treaty  is  not  coextensive  with  that  of  Mexico 
anterior  to  its  date.  It  is  not  necessary  now  to  inquire  whether 
Mexico  could  avail  herself  of  the  illegality  of  the  contract 
to  avoid  its  obligation.  If  it  shall  be  conceded  that  she  was 
justly  responsible  for  its  performance,  it  does  not  follow  that 
the  responsibility  was  transferred  to  the  United  States  by  the 
treaty. 

"A  question  involving  a  principle  somewhat  similar  was 
decided  by  the  court  of  appeals  of  the  State  of  Maryland  in 
the  case  of  Gill,  trustee;  v,  Oliver  et  al.  The  suit  grew  out  of 
contested  claims  to  an  award  made  by  the  mixed  commission 
under  the  treaty  of  1839  with  Mexico.  The  claim  before  the 
mixed  commission  was  for  supplies  furnished  to  (leneral  Miiia 
in  1816  in  aid  of  the  expedition  in  favor  of  Mexico  against  the 
authority  of  Spain.  One  oi  the  parties  interested  in  the  award 
had  made  an  assignment  under  the  insolvent  laws  of  Maryland 
in  1817.  The  trustee  for  the  creditors  brought  an  action  to  re- 
cover his  interest  in  the  awards,  upon  the  ground  that  all  his 
claim  passed  to  the  trustee  by  virtue  of  the  assignment  for  the 
benefit  of  his  creditors.  The  court  held  that  the  original 
contract  with  Minain  1816,  being  in  violation  of  the  neutrality 
act  of  Congress,  was  illegal  and  void,  and  therefore  did  not 
create  such  a  debt  as  would  pass  to  the  assignee  by  the  in- 
solvent laws  of  Maryland. 

"But  when  the  Mexican  Government,  about  1825,  adopted 
the  contracts  of  General  Mina  and  acknowledged  its  hability 
to  pay  those  entitled,  the  court  regarded  it  as  a  renewed  obli- 
gation which  was  purged  of  the  illegality  which  tainte^l  the 
original  contract,  and  it  therefore  constituted  a  legal  and  valid 
claim.  This  claim,  it  was  held,  ])assed  by  a  subsequent  as- 
signment, unaftected  by  any  claim  of  the  trustee  in  insolvency. 

''The  case  before  us  commends  itself  less  favorably  to  a 
court  of  law  or  equity  than  the  claim  based  upon  the  original 
contracts  with  (ieneral  Mina.  In  that  case  an  act  of  Congress 
passed  to  preserve  the  neutrality  of  the  country  was  violated, 
but  the  sui)plies  furnished  were  not  to  be  used  against  the 
United  States.  In  the  present  case  the  vessels  of  war  were  to 
be  furnished  to  a  nation  then  at  war  with  the  country  of  the 
person  making  the  contract.  By  every  principle  of  national 
law,  as  well  as  justice,  such  a  contract  was  absolutely  void, 
and  no  pretended  claim  growing  out  of  it  can  be  enforced. 

"We  do  not  wish  by  these  remarks  to  be  understood  as  im- 
peaching in  the  slightest  degree  the  patriotism  or  purity  of 
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purpose  of  Mr.  Hargoas,  the  claimant.  It  is  in  evidence  be- 
fore the  board  that  the  settlement  and  the  renewed  obligation 
and  security  to  furnish  the  steamers  were  eff'ecttd  by  Mr.  Voss, 
who  was  not  a  citizen  of  the  United  States.  At  the  very 
time  these  transactions  occurred  the  claimant  was  detained  in 
custody  by  the  Mexican  Government  as  a  prisoner  for  no 
other  reason  than  that  he  was  an  American  citizen.  It  is  also 
in  e\idence  that  after  he  was  released  he  fully  vindicated  his 
patriotism  by  most  efficient  aid  to  the  Army  of  the  United 
States  in  Mexico.  These  facts,  however,  do  not  change  the 
legal  question.  Voss  was  his  partner,  and  the  business  was 
transacted  and  the  contracts  were  made  in  the  name  of  the 
firm.  The  claimant's  interest  m  the  matter  is  as  much  affected 
by  what  was  done  by  his  partner  as  though  it  was  done  by 
himself.  He  can  not  now  claim  the  benefit  of  a  contract  made 
by  another  in  his  name  which  he  had  no  legal  right  to  make 
himself. 

"  It  is  only  necessary  to  say  further,  to  express  the  views  of 
the  board,  that  such  a  contract,  being  absolutely  void  when 
made,  so  far  as  regards  the  claimant,  acquires  no  force  or  valid- 
ity by  virtue  of  the  treaty.  The  United  States  in  assuming  to 
pay  the  claims  of  their  citizens  incurred  no  liability  to  pay 
claims  based  upon  contracts  which  the  parties  could  not  legally 
make.  The  claim  growing  out  of  the  contract  for  the  steamers 
was  one  which  the  Government  of  the  United  States,  in  the 
absence  of  any  treaty,  could  never  have  interposed  its  author- 
ity to  enforce.  It  is  such  a  claim  as  a  citizen  of  the  United 
States  could  not  have  acquired,  consistently  with  his  obliga- 
tions to  his  country. 

"The  counsel  contends  that  the  claimant  is  entitled  to  dam- 
ages, if  not  to  the  price  of  the  two  steamers  not  delivered. 
The  evidence  presents  no  ground  upon  which  any  damages 
can  be  awarded.  All  the  rights  of  the  parties  growing  out 
of  the  contract  made  in  1844  were  surrendered  upon  the 
final  settlement  in  1846.  The  claimant  can  only  look  to  the 
obligation  of  the  Mexican  Government  given  upon  that 
settlement  for  redress.  So  far  as  the  United  States  is  bound 
under  the  treaty  to  pay  that  obligation  he  is  entitled  to  an 
award.  For  any  other  claims  growing  out  of  it  he  must  look 
to  Mexico.    *    •    * 

"In  every  view  of  the  subject  the  board  is  of  opinion  that 
all  claims  growing  out  of  tbe  contract  for  the  two  steamers  is 
not  valid  and  must  be  disallowed." ' 

*  The  money  awards  of  the  commissiouers  nndiT  tlie  act  of  1849  are  given 
in  the  foHowing  table : 
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Claimant. 


Principal.      Interest.         Totad. 


Daniel  Collina 

Dexter  Watson 

Nathan  C.FoIj^er,  asaignee  of  Cbarleg  Giienet 

Franklin  C.  Gray 

Lewis  M.  Drever .• , 

Samael  St.  Jonn 

Elisha  H.  Saulnier 

Nicholas  lUcardi , 

Richard  S.  Coze,  tm8t4>e  of  Union  Land  Company 

Kichard  S.  Coxe.  trustee  of  Trinity  Laud  Company. . . 
William  H.  StRnner,  George  Curtis,  and  Anthony 

Dey,  tru.stees 

John  and  Peter  Lafller,  surriTing  partners 

Georee  and  Peter  Lafflei 

Ann  B.  Coxe,  executrix,  Nathaniel  Cose 

Calvin  J .  Keith,  administrator  of  Samuel  Elkins 

Louis  8.  Hargons 

William  S.Parrott  a 

Davi  d  Douglass 

Sidney  UdaU ". 

Louis  S.  Hargous 

John  M.  Togno 

Aaron  Leggett 

Christian  Abby 

Franklin  Cooper,  assignee  of  WilUsm  Barton 

John  Christian 

Joseph  Itolles 

Andrew  Myer  and  Joseph  Myer,  executors 

KhodaMcRae 

Isaac  Graham 

Joseph  W.  Henry 

Frederic  Freeman 

John  Parro tt 

Michael  Dougherty 

Ferdinand  Clark. 

Franklin  Chuse 

John  E.  Gary,  administrator  of  Louis  P.  Cook,  gross 

award  of 

Daniel  E.  Smi th 

Edward  M.  Robinson,  executor  of  FlemingJ 

George  A.  Gardiner  6 

Isaac  D.Marks 

James  W.  Zacharie,  assignee  of  Francis  Chete 

Andrew  J.  Brame 

Joseph  Bosque 

William  B.  Hatch 

Margaret  Ward,  administratrix  of  Elliot  Ward 

John  Bronte 

Jeremiah  C.  Ferry  and  James  W.  Angus 

James  W.  Zacharie,  assignee  of  A.  C.  Bredall,  gross 

award  of 

John  Belden 

John  Powell,  assignee  of  Thomas  Powell 

Jesse  E.  Bacon,  ailmiuistrator  of  William  I.  Russell. 
John  Bronner,  receiver  of  the  Pelican   Insurance 

Company 

Peter  Kerr 

W  i  lliam  Murphy 

Benjamin  Bum 

Andrew  Wylie,  jr.,  administrator  of  Samuel  Baldwin . 

John  IL  Mears 

George  N.  Downs  and  George  S.Owen 

James  L.  Rudol  ph 


$3. 625. 00 
750.00 

1, 185.  65 

2.404.16 
607  25 

2.000  00 
12,000  00 

3,000.00 
40. 606. 40 
34,356.64 

25.000.00 

.25.000.00 

1.000.00 

40,684  00 

47,640.33 

457,  375. 26 

71.000.00 

2,000.00 

2.000.00 

60,000.00 

3,500.00 

75, 000. 00 

2, 228. 00 

890.00 

902.00 

1. 850. 00 

799.20 

7,146.00 

25.000.00 

1.500  00 

750.00 

50  000. 00 

4,500.00 

38.578.79 

27, 500. 00 

2. 816. 66 

1.500.00 

1.096.45 

350,000.00 

3,000.00 

8.000  00 

.839.00 

5,000.00 

227.50 

1. 000. 00 

5,000.00 

7, 801. 00 

10, 000. 00 

71,550.00 

5,874.26 

1,000.00 

1.584.02 

3. 662.  50 

10, 000. 00 

2. 500. 00 

50, 000. 00 

125,000.00 

774.00 

1,000.00 


$2. 809. 37 

82»'95 

1.332.29  , 
177. 9:* 

1,900.00  , 
2,950.00  I 
3. 037. 50 
18,272.70 
29. 202. 60 

25,000.00  I 
6, 125. 00  I 
575.00  I 
69,671.35  I 
81. 633. 64 
73,307.03 
43,750.00 
450.00 
500.00 
12, 000. 00 
612.50 
34.296.00 
1, 169.  70 
467.25 
472.50 
971.25 

1. 345. 30 
4,2.34.50 

13, 125. 00 
300.00 


13.541.00 
5.625.00  ; 

48  207.  ."iO  , 
6.073.00 


1.875  00 

537. 48 
78, 750  00 

750.00 
3.975  00 

203.40 

6,750.00 

90.05 

850.00 
2, 175. 00 
1,365.00 


I 


34.881.0<> 
7.04H.64  I 
1.100.00  I 

349.80 

2, 632. 35 

2,500.00 

478  50 

25,000.00 

28,125.00 

167.70 

250.00 


$6, 434. 37 
750.00 

2.015.60 

3. 736. 45 
845.16 

3.900  00 
14.950.00 

6. 037. 50 
58. 879. 10 
63,559.24 

50,000.00 

31.125.00 

1,575.00 

110.365.35 

129.282.97 

530.682.29 

114. 750. 00 

2.450.00 

2, 500  00 

72,000.00 

<  112. 50 

109. 296. 00 

3.397.70 

1,357.25 

1.374.50 

2.821.25 

2.144.50 

11.380.50 

38,125.00 

1,800.00 

750.00 

63,541.00 

10.125.00 

86,786.29 

33,573.00 

2,816.66 

3,375.00 

1.633.03 

428,750.00 

3.750.00 

6.975.00 

1,042.40 

11,750.00 

317.55 

1.850.00 

7.175.00 

9.166.00 

10.000.00 

106.431.00 

12,922.90 

2,100.00 

1.033.82 

6  204.85 

12.500.00 

2.078.50 

7.5. 000. 00 

153,125.00 

041.70 

1,250.00 


a  The  commissioners  added  t<o  their  award  the  following :  "And  it  appearing  that  the 
said  William  S.  Parrott  has  assigned  the  sum  of  $88,000.  part  of  the  said  amount,  to  Georse 
Douglass  and  Edgar  Y.  Van  Winkle,  in  trust  for  the  benefit  of  creditors  named  in  said 
assignment,  and  hoH  requested  an  awanl  to  be  made  to  them  for  that  amount,  do  hereby 
award  to  the  said  George  Douglass  and  Edgar  S.  Van  Winkle  the  said  sura  of  $88,000.  and 
to  the  said  William  S.  Parrott  the  sum  of  |26,750.  l>eing  together  the  whole  amountof  the 
claim  allowed.*' 

b  This  award  contains  the  following:  "And  it  appearing  that  the  said  George  A.  G«r> 
diner  has  assigned  one-i'ourth  of  the  said  claim  to  vVilliam  W.  Corcoran,  and  requested 
that  an  awarcTmay  )>e  made  in  his  name  for  that  proportion  of  the  aroimnt  allowed,  do 
award  to  the  said  (reorge  A.  Ganliner  the  sum  of  $321.r>62..'i0.  and  to  William  W.  Corcoran 
the  sum  of  $107,187.50,  being  together  the  whole  amount  allowed  on  said  claim." 
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CUinuuit. 


Principal.     Interent.         Total. 


Sanforth  Kidder 

Fraaeiaco  del  Hoya,  administrator  Francis  Arenas. 

Jeeeje  £.  Brown,  schooner  Alert 

Joseph  Andrews 

Jonas  P.  Levy 

John  Claiborne,  administrator  of  Thomas  Uassara. . 

EUshaRixgs 

Jose  Maria  Caballero 

Theophilus  Ijabmere 

John  T.  Bullock,  administrator  of  £<lwsrd  Hill 

Jonah  Rofcers, administrator  of  AusuHtus  Kogers.., 

Thomas  O.  Larhin 

Thomas  O.  Larkin  and  Talbot  H.  Green 

Joseph  B.  Eaton 

Beiyaintn  T.  Reed 

MargaretP.  HaUet,  administratrix  of  John  Hallet. . . 

Hennr  Stevens 

Charles  Danforth,  sarvivine  partner  of  Godwin, 

Clark&Co 

Hannah  Ulrich 

Locias  H.  Armstrong  and  James  Jackson 

iieorge  W.  Van  Stavoren , 

James  S.  Thayer,  administrator  of  James  Troat 

Frederic  E.  Baddiffe.  administrator  of  Augustus 

BadcUffe 

Samuel  Jobson 

Edward  Hofljnan 

John  A.  Bohinson 

Tolney  Ostander 

Charles  Stillman 

GeoTveW.  Van  Stavoren 

^William  Richardson 

Rnfus  K.Tumage 

William  S.  UnderhiU ■ 

Lewis  H.  Polock ' 

Ann  Y.  Kellv,  administratrix  of  William  H.  Lee. . . . 

William  S.  Ifteservey 

Frederic  Bange  and  Albert  Southmayd j 

John  C.Jones 

A  Ipheus  B.  Thompson { 

James  Kelly ' 

John  P.  SchaizeU 

Henry  Gianer 

GeonseS.  Miller j 

Henry  Breese i 

Joachim  Fox [ 

Pierre  Hnzeneao.  administrator  of  Smile  Suzfueaii . . 

Adolph  Sazeneaa • 

French  Strother i 

Eliaha  D.  Smith ' 

George  East 

Archihald  Stevenson 

ShneonReraer 

Sanforth  Kidder 

Schooner  Susanruth,  James  H.  Clay i 

Brig  SpUndid,  Atlantic  Insurance  Co ' 

James  Cochrane ! 

Mercantile  Insarance  Co ' 

Ship  Henry  Tkomp$mi,  Richard  and  John  Hart  shorn  a 

John  Galbraith,  assignee  of  Francis  B.  Webster  fr 

Mary  Hughes,  administratrix  of  George  Hughes 1 

HenryChealham 

DanielDavis 

Schooner  ^Mez,  Thomas  B.  Cottrell 

EU-nry  May,  administor  of  Ann  P.  Bouldin 

New  Drlesins  Canal  and  Banking  Co 

Malcom  Sandeman  8l  Co 

JaioesReed 

James  Reed,  assignee  of  Frederic  A.  Sawyer 


James  Beed,  assignee  of  Bennet  &  Sharp. . 

James    Seed,  assignee   of   Brandon,  McKeuna  & 

Wright 


$120.00 
10,000.00 
1, 000. 00 
800.00 
3,000.00 
2.000.00  I 
8,400.00  , 
1. 760. 00 
2,508.21 
20,621.25  , 
3.800.00 
12, 516. 62 
3.711.87 
2,414.75 

6.212.62  ; 
2, 105. 04  ! 
1,000.00 

14,407.38  I 

833.33 
4, 322. 33 
7,260.41 
729.93  . 

729.93 
4,477.80  I 

750.00 
12,062.48 

6d0.00  '. 
3,  650. 00 
1,275.00 
2,804.00 
2,260.00 

600.00 
3,019.00 
2,740.37 
5,000.00 
2. 855. 98 
2,921.75 
5,855.74 
2,  000. 00 
5,000.00 

500.00 
1,000.00 
1.000.00 

500.00 

500.00 

500.  GO 
1,000.00 
2,500.00  j 
5,000.00 
14,500.00  j 
1,000.00  I 
1,500.00 
2.816.66 
2,375.00  . 

750.00 
10, 654. 54 

900.00  ' 

600.00 
20, 000. 00 

6U0.0U 

500.00 

200.  00 

22,  656.  r>3 

2,571.00 

832.64 
6. 625. 00 

376. 25 

9. 415. 63 


$40.25 

9,000.00 

1, 100. 00 

920.00 

675.00 

1,500.00 

4,830.00 

1,. 109. 00 

1, 199. 28 

7, 405. 31 

2,850.00 

3,958.61 

896.65 

618.45 

1,825.92 

1.907.56 

250.00 

10, 294. 97 

347.70 

1,080.55 

1,784.83 

295.57 

295.57 
1,090.96 

281. 25 
4, 117. 36 

'iinVbn' 


765.00 

208.00 

205.00 

1,584.50 

936.13 

1,000.00 

713.99 

2,040.22 

2,204.63 

1,250.00 
125.00 
250.00 
250.00 
125.00 
125.00 
125.00 
250.00 
625.00 
1,000.00 
2,900.00 
250.00 
375.00 


1,645.12 


15,282.16 
801.30 


140.00 
18.567.00 
1,799.70 

582.82 
4, 637.  50 

245.00 
6,590.94 


3,799.50        2,659.72 


$160.25 

19,000.00 
2,100.00 
1. 720. 00 
3, 675. 00 
3.500.00 

13,230.00 
3,069.00 
3,797.49 

37,026.56 
6, 650. 00 

16.475.23 
4, 608. 52 
3,033.20 
8,038.54 
4. 103. 50 
1,250.00 

24,702.35 
1,18L03 
5,402.88 
9,045.24 
1,025.50 

1, 025. 50 

5, 568. 76 

1,031.25 

16, 179. 84 

600.00 

4, 562. 50 

2,040.00 

2.804.00 

2,468.00 

805.00 

4, 603. 50 

3,676.50 

6,000.00 

3,560.97 

4.961.97 

8,060.37 

2,000.00 

6, 250  00 

625.00 

1,250.00 

1.250.00 

625.00 

625.00 

625.00 

1,250.00 

3,135.00 

6,000.00 

17,400.00 

1,250.00 

1,  875. 00 

2,816.66 

4, 020. 12 

750.00 

25, 936. 70 

1,70L30 

600.00 

20.000.00 

660.00 

500.00 

340.00 

41,223.62 

4,  370. 70 

1.415.46 

11, 262.  50 

621.25 

16,006.57 

6,459.22 


a  This  award  was  di^nded,  Harding  receiving  $243  and  nartnhorn  $1,458.30. 
bOt  this  awafd  $180  was  allotted  to  Galbraith  and  $120  to  C.  P.  Van  Ness  and  Francis 
A^lMckins. 
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Claimant. 


Princiiwl. 


Interest. 


William  H.  Rogers 

Richmond  Sherwood,  administrator  of  Oran  Sherwood 

James  Love,  administrator  of  Pallas  Love 

Pierre  Chouteau,  Jr.,  administrator  de  bonis  uou 

John  W.  Slmonton  and  John  A.  Heatli 

PhiloB.  Johnson 

Harrison  C.  AUensworth 

James  M .  Gate  wood 

Silas  M.  Knight 

David  Hull 

Hezekiah  D.  Maulsbj,  administrator  of  Georgo  C. 
Alfred 

Desha  Burton 

John  W.  Burton 

James  I.  Kendall 

Daniel  Slack  and  Gttorge  W.  Hathaway 

Augustus  Leftwich,  ansignee  of  Charles  R.  Kennedy. 

Henry  P.  Bates,  administrator  of  John»on  H.  Ilalford 

Roderic  T.  Higginbotham 

James  Reed,  assignee  of  Andrew  Moore 

Schooner  Orient,  John  Baldwin 

Schooner  Orient^  AsaFiHh,  Charles  Mallory,  Stephen 
Morgan,  George  Wolif,  Simon  Fish,  Henry  Ashley, 
Lyman  Dudley,  and  others 

Norman  Sherwood 

Hiram  Couch 

Robert  C.  Patterson 

Nath  an  Barkley 

James  C.  Dnvall,  administrator  of  Z.  M.  P.  Uuvall. .. 

Stewart  Foster,  administrator  of  Charles  Foster « 

Samuel  Collins 

Nathan  Barkley,  administrator  of  Moses  Nolan 

Margaret  Meade,  administratrix  of  Richard  W. 
Meade 

Schooner  Felix,  James  Johnston,  adniinistnitor  of 
LP.  Wallace 

Ship  John,  Boigainin  Holbrook 

John  Belden 

Schooner  WUliam  A.  Turner,  James  O' Flaherty 

Ship  Henry  Thompson,  William  W.  Corcoran,  as- 
signee of  B.  B.  Williams  and  Joseph  H.  Ix>rd 

Dorcas  Ann  Plifiner,  administratrix  of  Robert  Plnmer 

Schooner  Patrick  B.  Hayta 

William  Homan 

Schooner  Qardiner,  William  H.Freemau,  administra- 
tor of  Eitmund  B.  Freeman 

Schooner  Coni^Zian,  Chnnncey  Child,  Hezekiah  Child. 

Schooner  Cornelian,  John  Smith 

Schooner  Ti^az,  John  Wilkins,  executor  of  Samuel 
Lowder 

Schooner  Topaz,  Samuel  Thurston,  administrator  of 
Henry  Ryder 

Schooner  Sujteriitr,  George  B.  Fisk 

Schooner  St.  Croix,  William  D.  McCarty,  assignee 
of  John  Woolsey 

Schooner  Qardiner,  John  A .  Bradstreet,  Nathaniel  M. 
Whitmore,  administrator  of  Simon  Bradstreet; 
Joseph  Adams,  assignee  of  William  B.  Grant; 
James  R.  Byron,  assignee  of  William  B.  Grant 

Schoiiner  Eeliptte,  John  N.  Swasey,  John  Curtis, 
administrator  of  Abner  Curtis;  William  Lewis, 
Jonathan  Famhau,  and  Abner  Lane 

Georee  Y.  WethewMi 

C/haries  H.  Cooper 

Sanfurd  Stark,  executor  of  Jesse  Craig 


$853.98 
6,453.66 

650.00  ' 
30,380.00  I 
2,193.83  I 
750.00  I 
650.00 
600.00  I 
750.00 
500.00 

1,000.00 
3.367.00 
2,124.97 
1,652.96 
3. 499. 54 
2, 139. 20 
1,277.00 
2. 900. 00 
7, 168. 93 


#602.88 
4,517.49 


51, 392. 00 
886.66 


1,176.54 

744.75 

457. 07 

1.329.67 

1.035.44 

193.90 

1,505.00 

4.318.25 


42,000.00  !     29.400.00 


5,000.00 
1.000.00 
660.00 
650.00 
800.00 
800.00 
840.00 
660.00 
425.00 

2.500.00 

2,550.00 

500.00 

4, 208. 33 

5,  555. 00 

8,  136. 00 

2, 905. 20 

2,880.33 

110.00 

542.00  i 
6. 400. 00 
1,0(»0.00 

8,100.00 

2,900.00 
2,500.00 

1,500.00 


6,347.00 


c  4, 043. 00 

2, 500. 00 

1, 621. 00 

532.00 


3.500.00 


3, 291. 66 

3, 261. 87 

387.50 

1, 134. 54 

2,666.25 

6,915.00 

2,312.06 

3, 312. 23 

77.75 

379. 40 

2,586.66 

400.00 

7,837.50 

2,803.66 
2,947.92 

1,157.81 


4,442.90 


rf  8, 066. 66 
625.00 
851.00 


Total. 


$1, 456. 86 

10. 971. 13 

650.00 

81,772.00 

3,080.49 

750.00 

650.00 

600.00 

750.00 

500.00 

i,ooaoo 

4,543.M 
2,809.72 
2, 110. 03 
4,829.21 
3,174.64 
1, 470. 90 
4.405  00 
11,487.18 
71,400.00 


a8, 500.00 
1.000.UO 
660.00 
650.00 
800.00 
800.00 
840.00 
660.00 
425.00 

5,791.66 

5,811.87 

887.50 

5,342.87 

8, 22L  25 

15,051.00 

5,217.26 

6,102.56 

187.75 

021.40 
8.086.66 
1.40U.UU 

15,937.50 

5,703.66 
5,447.92 

2,657.81 


610,780.00 


7,100.66 

3,125.00 

2.472.00 

532.00 


a  This  was  divided  by  the  commissitm  as  follows :  Asa  Fish,  $1,062.50-;  Charles  Mallory, 
$1,062.50,  and  so  on.  giving  each  his  share  up  to  the  'otal  amount  of  the  award. 

bThis  was  divided  as  foUowH:  John  A.  Bradstreet,  $2,697.47;  Nathaniel  Whitmore. 
$2,697.47;  Joseph  Adams.  $4,046.21;  James  R.  Byron,  $1,:U8.74. 

e  Additional  to  Abner  Lane,  $100. 

dThe  boanl  then  awarded  severally  to  the  claimants  as  follows:  John  N.  Swasey, 
$1,421.93;  John  Curti<4,  administrator  of  Abner  Curtis,  $1,421,93;  William  Lewis,  $1,421.98; 
Jonatham  Faruhan,  $1,421.93;  Abner  Lane,  $1,521.94. 
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CHAPTER  XXVIII. 


UNITED  STATES  AND   MEXICAN  CLAIMS  COMMIS- 
SION:  CONVENTION  OF  JULY  4,  1868. 

We  have  seen  that  by  the  Treaty  of  Guad- 
^•J^^^^*'**  alupe  Hidalgo  the  United  States  discharged 
Mexico  from  all  claims  of  citizens  of  the  United 
States  which  arose  prior  to  February  2, 1843,  the  date  of  the 
signature  of  the  treaty.  By  Article  XXI.  of  the  same  instru- 
ment the  contracting  parties,  with  a  view  to  secure  the  peaceful 
adjustment  of  future  differences,  engaged  that,  if  any  disagree- 
ment should  thereafter  arise  between  them,  they  would  not 
resort  to  reprisals,  aggression,  or  hostility  of  any  kind,  until 
the  government  which  deemed  itself  aggrieved  should  have 
*^ maturely  considered  in  the  spirit  of  peace  and  good  neigh- 
borship whether  it  would  not  be  better  that  such  differences 
should  be  settled  by  the  arbitration  of  commissioners  appointed 
on  each  side,  or  by  that  of  a  friendly  nation."  And  it  was 
further  provided  that  if  arbitration  should  be  proposed  by 
either  party,  it  should  be  "acceded  to  by  the  other,  unless 
deemed  by  it  altogether  incompatible  with  the  nature  of  the 
difference,  or  the  circumstances  of  the  case."*    This  provision 


» The  text  of  the  article  is  as  foUowa :  **Article  XXI.  If  unhappily  any 
dinagreement  should  hereafter  arise  between  the  governments  of  the  two 
republics,  whether  with  respect  to  the  interpretation  of  any  stipulation 
in  this  treaty,  or  with  respect  to  any  other  particular  concerning  the  polit- 
ical or  commercial  relations  of  the  two  nations,  the  said  governments, 
in  the  name  of  those  nations,  do  promise  to  each  other  that  they  will  en- 
deavor, in  the  most  sincere  and  earnest  manner,  to  settle  the  differencee 
so  arising,  and  to  preserve  the  state  of  peace  and  friendship  in  which  the 
two  conntries  are  now  placing  themselves,  using,  for  this  end,  mutual  rep- 
resentations and  paci6c  negotiations.  And  if,  by  these  means,  they  should 
not  be  enabled  to  come  to  an  agreement,  a  resort  shall  not,  on  this  account, 
be  had  to  reprisals,  aggression,  or  hostility  of  any  kind,  by  the  one  repub- 
lic against  the  other,  until  the  government  of  that  which  deems  itself 
aggrieved  shall  have  maturely  considered,  in  the  spirit  of  peace  and  good 

1287 


Digitized  by  VjOOQ IC 


1288  INTERNATIONAL   ARBITRATIONS. 

for  the  future  proved  to  be  not  untimely,  for  within  the  next 
twenty  years  e«ach  country  was  destined  to  be  the  scene  of 
disorders  wliich  taxed  to  the  utmost  the  resources  of  diplomacy. 
The  war  between  the  United  States  and  Mex- 
ci^iM^"*^  ico  had  scarcely  come  to  a  close  when  foreign 
powers  renewed  their  pressure  upon  Mexico 
for  the  settlement  of  claims.  Indeed,  while  the  war  was  still 
in  progress  a  convention  was  concluded  between  Mexico  and 
Spain  for  the  payment  of  the  latter's  demands.^  In  1851  a  new 
■convention  was  signed  be<;ause  the  old  one  had  not  been  ful- 
filled.^ Similar  engagements  with  other  powers  remained 
unexecuted.  Foreign  war  and  intestine  strife  rendered  the 
nation  unable  to  meet  its  obligations.  Various  percentages  of 
the  receipts  of  the  custom-houses  were  pledged  for  the  pay- 
ment of  the  foreign  debt,  but  they  were  not  always  collectible 
even  by  the  government  itself.^  On  May  15, 1856,  Ignatius 
Comonfort,  in  the  exercise  of  powers  conferred  upon  him  by 
the  plan  which  was  published  at  Ayutla  and  amended  at  Aca- 
pulco,  proclaimed,  as  Vice-President  of  the  republic,  a  provi- 
sional constitution.*  In  the  following  year  the  present  federal 
constitution  of  Mexico  was  adopted.  Comonfort  took  an  oath  to 
support  it  and  was  elected  constitutional  President  for  the  four 
years  beginning  December  1,  1857.  On  the  17th  of  the  same 
month  he  sought  to  overthrow  the  constitution,  and  placed 
himself  in  the  hands  of  the  Clerical  party.  It  was  then  that 
Benito  Juarez,  who  had  been  governor  of  the  State  of  Oaxaca, 
and  who  as  chief  justice  of  the  republic  was  ex  officio  Vice- 
President,  came  to  the  front  as  the  leader  of  the  Liberal  party. 
He  strove  to  stem  the  tide  of  reaction,  but  as  the  City  of  Mex- 
ico was  in  the  hands  of  the  Church  party,  he  was  compelled  to 
tly  from  the  capital.  He  established  his  government  first  at 
Queretaro,  then  at  Guanajuato,  and  then  at  Guadalajara,  bat 


ueighborsbip,  whether  it  would  not  be  better  that  such  difference  should 
be  settled  by  the  arbitration  of  commissioners  appointed  on  each  side,  or 
by  that  of  a  friendly  nation.  And  should  such  course  be  proposed  by 
either  party,  it  shall  be  acceded  to  by  the  other,  unless  deemed  by  it  alto- 
gether incompatible  with  the  nature  of  the  ditference,  or  theoirourastances 
of  the  cjwe." 

'July  17,  1847,  Br.  and  For.  State  Papers,  XLVIII.  1301. 

^Br.  and  For.  State  Papers,  XLVIII.  1303. 

=»Hr.and  For.  State  Papers,  XLI.  738,  710.  745,  751;  XLVIII.  1301,  1303; 
XLIX.1253;  L.1124;  LL617. 

^Br.  and  For.  State  Papers.  XLVII.  1067. 
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at  last  he  was  ('oini)elled  to  leave  the  country.  In  the  City  of 
Mexico  a  military  government  had  been  set  up  by  General 
Ziiloaga  m  place  of  that  of  Comonfort,  but  Zuloaga  was  soon 
succeeded  by  Oeneral  Miramoti,  who  had  from  the  beginning 
been  the  favorite  of  tlie  Church  party.  The  diplomatic  corps 
at  the  City  of  Mexico,  who  had  entered  into  relations  with  the 
Zuloaga  government,  continued  them  with  the  government  of 
Miramon.  In  1858  Juarez  returned  to  Vera  Cruz  and  estab- 
lished a  government;  but  in  the  same  year  the  United  States, 
because  of  the  complaints  of  ill  treatment  of  American  citizens, 
broke  off  diplomatic  relations  with  Mexico  altogether.^ 

October  31,  18G1,  France,  Great  Britain, 
CoaventioiL  between  ^^^^  Spain  entered  into  a  convention  with 
!!!a««-i«  ^  reference  to  combined  operations  against 
Mexico  for  the  enforcement  of  claims.  The 
ratifications  were  exchanged  at  London  November  15,  18G1. 
The  claims  which  it  was  sought  thus  to  enforce  were  of  various 
kinds.    Complaints  were  made  by  the  British  Government  of 


■  "  It  floeb  Dot  appear,  upon  an  examination  of  tbe  records  of  this  Depart- 
menty  that  any  answer  was  made  to  the  dispatch  of  Mr.  FoTsyth  of  Janu- 
ary 1S5S  in  relation  to  his  reco<ruitiou  of  the  government  of  Zuloaga;  nor 
has  there  been  found  any  communication  from  the  Juarez  government  in 
regard  to  the  action  of  Mr.  Forsyth  adverted  to."  (Mr.  Hunter,  Second 
Assistant  Secretary,  to  Mr.  Ashton,  December  7,  1870,  MS.  Dom.  Let.  vol. 
87,  p.  204.  The  following  instructions  of  Mr.  Cass  relate  to  the  subject  of 
recognition  in  Mexico  at  the  period  in  question:  To  Mr.  Forsyth,  July  15, 
1868;  to  Mr.  Churchill,  December  27,  18.~)8;  to  Mr.  McLane,  March  7  and 
April  25, 1859.)  '*In  reply  to  your  letter  of  the  16th  instant,  inquiring 
whether  General  Robles  presented  to  this  government  any  new  letter  of 
credence  as  minister  of  the  Zuloaga  organization,  or  was  formally  received 
as  BQch  by  the  President  or  the  Secretary  of  State,  I  have  to  inform  you 
thai  upon  a  careful  examination  of  the  files  of  this  Department  it  does 
not  appear  that  General  Robles  presented  a  letter  of  credence  to  this  gov- 
ernment from  Zuloaga.  From  the  period  of  Mr.  Forsyth's  dispatch  to 
which  yoa  refer,  of  January  29,  1858,  to  the  time  of  General  Roblei»'s 
return  to  Mexico,  in  August  1858,  considerable  correspondence  passed 
between  him  and  Mr.  Cass,  but  none  relating  to  the  recognition  by  this 
government  of  Zuloaga.  It  may  be  pertinent  to  add  that  on  the  29t]i  of 
March  1858  General  Robles  addressed  a  note  to  Mr.  Cass,  informing  him 
that  heha4l  received  a  letter  from  Zuloaga  to  President  Buchanan  announc- 
ing his  election  to  the  Presidency  of  Mexico  and  requesting  him  to  appoint 
a  time  when  ho  could  deliver  it  in  person  to  the  President.  In  reply,  Mr. 
Cass  named  a  time  when  he  agreed  to  accompany  him  to  the  Executive 
Mansion  for  the  purpose  stated.'*  (Mr.  J.  C.  B.  Davis,  Acting  Secretary, 
to  Mr.  Ashton,  September  20,  1871,  MS.  Dom.  Let.  vol.  90,  p.  559.) 
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the  seizure  by  generals  of  the  Constitutioiial  party  of  large 
sums  of  money  belonging  to  British  subjects,  and  of  various 
other  wrongs  inflicted  on  such  subjects.*  August. 24,  1860, 
Earl  liussell  instructed  Mr.  Matthews,  the  British  representa- 
tive, to  break  off  relations  with  the  government  of  General 
Miramon  and  retire  with  his  legation  to  Jalapa.  After  Mat- 
thews's  withdrawal  the  legation  building  in  the  City  of  Mexico, 
which  was  still  under  lease  by  the  British  Government,  was 
entered  and  robbed  of  about  $600,000  belonging  to  British 
bondholders.'  March  30,  1861,  Sir  C.  L.  Wyke  was  sent  as 
British  minister  to  Mexico,  and,  the  Constitutional  govern- 
ment having  triumphed,  was  directed  to  enter  into  relations 
with  it  if  it  had  acknowledged  the  liability  of  Mexico  for  the 
claims  of  British  subjects.  On  November  21,  1861,  a  conven- 
tion was  concluded  for  the  settlement  of  British  claims,  but  it 
was  rejected  by  the  Mexican  Congress.'  The  French  and 
Spanish  demands  embraced  large  claims,  which  were  either 
recognized  or  created  by  the  Miramon  government,  and  the 
justice  of  which  Juarez  refused  to  admit.  Among  the  French 
claims  there  was  one  for  $15,000,000  worth  of  bonds  issued  by 
Miramon  through  the  agency  of  Jecker,  a  Swiss  banker,  for 
the  purpose  of  raising  a  loan  of  $750,000.  The  bonds  fell  into 
the  hands  of  decker's  French  creditors.  Claims  to  the  amount 
of  $12,000,000  were  ma<ie  for  torts  on  French  subjects.  Com- 
bined with  the  demands  touching  the  Spanish  x)ecuniary  claims, 
there  was  a  complaint  that  the  Spanish  minister  was  abruptly 
dismissed  by  the  Juarez  government.^ 

By  the  convention  of  October  31, 1861,  the 
e  para-  contracting  parties  agreed  to  concert  the 
measures  necessary  for  seizing  and  occupying 
the  various  fortresses  and  military  positions  on  the  Mexican  lit- 
toral, in  order  to  give  more  efficacious  protection  to  the  XMsrsons 
and  property  of  their  subjects,  as  well  as  to  secure  the  execu- 
tion of  the  obligations  contracted  toward  them  by  the  Mexican 
republic.  But  they  also  agreed  that  they  would  not,  in  the 
employment  of  measures  of  coercion,  make  any  acquisition  of 

I  Br.  and  For.  State  Papers,  LI  I.  272. 

^  Br.  and  For.  State  Papers,  LI.  548. 

3  Br.  and  For.  State  Papers,  LII.  405. 

*  Wharton's  Int.  Law  Dig.  I.  312;  ''The  French  in  Mexico,"  speech  of  His 
Excellency  M.  Billault  in  the  Corps  Legislatif  February  3,  1863,  printed 
in  London,  1863. 
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territory,  or  take  any  particular  advantage,  or  exercise  in  the 
domestic  affairs  of  Mexico  any  influence  incompatible  with  its 
political  independence.  It  was  further  agreed  that  a  commis- 
sion of  three  persons,  one  to  be  chosen  by  each  of  the  contract- 
ing parties,  should  be  created,  with  full  power  to  determine 
all  questions  that  should  arise  as  to  the  disposition  of  any 
moneys  which  might  be  recoverable  from  Mexico,  having 
regard  to  the  respective  rights  of  the  contracting  parties. 
And  finally,  in  order  that  their  proceedings  might  not  seem 
to  have  an  exclusive  character,  they  agreed  to  communicate  a 
copy  of  the  convention  to  the  United  States  and  to  invite  that 
government  to  accede  to  it.^ 

Hostile  operations  were  begun  in  May  1862.  On  the  8th  of 
that  month  a  French  blockade  was  declared  of  the  ports  of 
Tampico  and  Alvarado,  and  on  the  28th  the  port  of  Mazat- 
lau  also  was  blockaded.  The  commissioners  of  the  allied 
XK)wer8  had  their  first  meeting  in  Mexico  January  9,  1862,  the 
Spanish  commissioner  being  General  Prim  and  the  British 
representatives  Sir  C.  L.  Wyke  and  Commodore  DuUop.  At 
this  conference  the  commissioners  seem  to  have  acted  harmo- 
niously.* On  April  11,  1862,  however,  Wyke  reported  that 
things  had  taken  an  unfavorable  turn  in  consequence  of  the 
French  having  extended  protection  to  General  Almonte  and 
other  leading  men  of  the  Reactionary  party  who  had  been  ban- 
ished from  the  country.  On  this  question  of  the  intervention 
of  the  French  in  the  domestic  aiiairs  of  Mexico  tbe  concert 
of  the  i>owers  was  destroyed.  The  United  States  had  declined 
to  join  them  in  coercive  measures;  and  as  Great  Britain  and 
Spain  refused  to  accede  to  the  policy  of  intervention,  France 
was  left  to  pursue  her  way  alone.** 

During  all  these  years  of  turmoil  and  con- 
daims  of  the  United  «•  ^  •       -■«■      •        ^i  i    .  «     .  . 

sutei  and  Xezioo  ^^  Mexico  the  complaints  of  citizens  of 

the  United  States  had  been  steadily  accumu- 
lating. In  an  instruction  to  Mr.  Gorwin,  minister  to  Mexico, 
of  April  6,  1861,  Mr.  Seward  said : 

"I  find  tbe  archives  here  full  of  complaints  against  the 
Mexican  Government  for  violations  of  contracts  and  spoliations 
and  cruelties  practiced  against  American  citizens.  These 
complaints  have  been  lodged  in  this  Department  from  time  to 


^  Br.  and  For.  State  Papers,  LI.  63. 

*  Br.  and  For.  State  Papers,  LIII.  396. 

'Br.  and  For.  State  Papers,  LIII. 530, 573 j  LIV.  538, 539, 542, 944, 
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time  duriiiff  the  long  reign  of  civil  war  in  wliich  the  factions 
of  Mexico  have  kopt  that  country  involved,  with  a  view  to 
having  them  made  the  basis  of  demands  for  indemnity  and 
satisfaction  whenever  government  should  regain  in  that  conn- 
try  sufficient  solidity  to  assume  a  character  for  responsibility. 
It  is  not  the  President's  intention  to  send  forward  such  claims 
at  the  present  moment.  He  willingly  defers  the  performance 
of  a  duty  which  at  any  time  would  seem  ungracious  until  the 
incoming  administration  in  Mexico  shall  have  had  time,  if 
possible,  to  cement  its  authority  and  reduce  the  yet  disturbed 
elements  of  society  to  order  and  harmony.  You  will,  however, 
be  expected,  in  some  manner  which  will  be  marked  with  firm- 
ness as  well  as  liberality,  to  keep  the  government  there  in 
mind  that  such  of  thcvse  claims  as  shall  be  found  just  will  in 
due  time  be  presented  and  urged  upon  its  (consideration.^ 

Olaims  of  Mexican  citizens  against  the  United  States  also 
had  arisen,  and  while  the  civil  war  existed  in  the  United 
States  they  continued  to  spring  up.  But  the  greater  part  of 
them,  relating  to  Indian  depredations,  the  movements  of  fili- 
busters, and  other  injurious  acts,  long  antedated  that  period. 
On  July  4, 1808,  Mr.  Seward,  as  Secretary  of 

^'"''^t^we?  ^"^^  ^^^^  ^*'  ^^^®  United  States,  and  Mr.  Romero, 
as  envoy  extraordinary  and  minister  plenipo- 
tentiary of  Mexico,  concluded  a  convention  for  the  adjustment 
of  all  claims  of  the  citizens  of  either  country  against  the  gov- 
ernment of  the  other.  An  examination  of  its  iirovisions  will 
disclose  the  fact  that  it  was  framed  on  the  lines  of  the  conven- 
tion between  the  United  States  and  Great  Britain  of  February 
8, 1853,  which  Mr.  Seward,  in  view  of  the  success  of  the  London 
commission,  adopted  as  a  model  for  his  claims  treaties.  It 
provided  that  '*all  claims  on  the  part  of  cor[)orations,  com- 
panies, or  private  individuals,  citizens  of  the  United  States, 
upon  the  government  of  the  Mexican  republic,  arising  from 
injuries  to  their  persons  or  property  by  the  authorities  of  the 
Mexican  republic,  and  all  claims  on  the  part  of  corporations, 
companies,  or  private  individuals,  citizens  of  the  Mexican 
republic,  upon  the  (lovernment  of  the  United  States,  arising 
from  injuries  to  their  persons  or  property  by  the  authorities  of 
the  United  States,"  which  had  been  "presented  to  either  gov- 
ernment for  its  interposition  with  the  other"  since  February 
2, 1848,  and  which  remained  unsettled,  as  well  as  any  other 
claims  which  might  be  presented  within  a  specified  time,  should 


1  Dip.  Cor.  1861,  p.  65. 
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be  referred  to  two  commissiotiers,  one  to  be  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  other  by  the  President  of  the 
Mexican  republic.  Every  claim  was  required  to  be  presented 
to  the  commissioners  within  eight  months  from  the  day  of  their 
first  meeting;  but  it  was  stipuhited  that,  for  reasons  satis- 
factory to  the  commissioners,  or,  if  they  should  differ,  to  the 
umpire,  the  period  might  be  extended  for  no*;  more  than  three 
months. 

Any  vacancy  in  the  commission  was  to  be  filled  in  the  same 
manner  as  the  original  appointment  was  made. 

The  commissioners  were  required  to  meet  in 
FMvuunu  M  to       Washington  within  six  months  after  the  ex- 


change  of  the  ratifications  of  the  convention, 
and,  before  proceeding  to  business,  to  ^^make  and  subscribe  a 
solemn  declaration,"  which  should  be  entered  on  the  record  of 
their  proceedings,  that  they  would  "impartially  and  carefully 
examine  and  decide,  to  the  best  of  their  judgment  and  accord- 
ing to  public  law,  justice,  and  equity,  without  fear,  favor,  or 
affection  to  their  own  conn  try,  upon  all  such  claims  above  speci- 
fied as  shall  be  laid  before  them  on  the  part  of  the  govern- 
ments of  the  United  States  and  of  the  Mexican  republic, 
respectively." 

The  commissioners  were  also  required  "to  examine  and 
decide  upon  every  claim  within  two  years  and  six  months  from 
the  day  of  their  first  meeting." 

After  having  met  and  made  the  necessary 
Mtoaa  declaration  in  regard  to  the  performance  of 
their  duties,  it  was  provided  that  the  commis- 
sioners should  "then  name  some  third  person  to  act  as  an 
umpire  in  any  case  or  cases  on  which  they  may  themselves 
differ  in  opinion;"  and  in  case  they  should  be  unable  to  agree 
on  such  third  person,  it  was  stipulated  that  they  should  "each 
name  a  i)er8on,"  and  that  "  in  each  and  every  case"  in  which 
they  should  "differ  in  opinion  as  to  the  decision  whi(!h  they 
ought  to  give"  it  should  be  "determined  by  lot"  which  of  the 
two  persons  so  named  should  "  be  umpire  in  that  particular 
case."  The  person  or  persons  chosen  to  act  as  umpire  were 
required  to  make  and  subscribe  a  solemn  declaration  in  a  form 
similar  to  that  already  made  and  subscribed  by  the  commis- 
sioners. Any  vacancy  in  the  post  of  umpire  was  to  be  filled 
in  the  same  manner  as  the  original  appointment. 
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The  person  or  persons  to  act  as  umpire  hav- 

***^Lb« ^BM^**"  ^"^  ^^^^^  named,  it  was  provided  that  the 
commissioners  should  ^^  conjointly  prqceed  to 
the  investigation  and  decision  of  the  claims  which  shall  be 
presented  to  their  notice,  in  such  order  and  in  such  manner  a« 
they  may  conjointly  think  proper,  but  upon  such  evidence  or 
information  only  as  shall  be  furnished  by  or  on  behalf  of  their 
respective  governments."  They  were  ^'  bound  to  receive  and 
peruse  all  written  documents  or  statements  which  may  be 
presented  to  them  by  or  on  behalf  of  their  respective  govern- 
ments in  support  of  or  in  answer  to  any  claim." 

The  contracting  parties  thus  expressly  adopted  the  mode  of 
procedure  which  formed  a  subject  of  diflFerence  between  the 
commissioners  under  the  convention  of  1839 — the  mode  of 
requiring  the  claims  and  evidence  to  be  presented  through  one 
or  the  other  of  the  two  governments;  and  they  enipowered 
the  commissioners  conjointly,  or,  if  they  differed,  the  umpire, 
^^to  decide  in  each  case"  whether  any  claim  had  or  had  not 
"been  duly  made,  preferred,  and  laid  before  them,  either 
wholly  or  to  any,  and  what,  extent,  according  to  the  true  intent 
and  meaning"  of  the  convention.  But,  in  order  to  facilitate 
the  examination  of  claims,  they  provided  that  the  commis- 
sioners should,  if  required  so  to  do,  hear  ''one  person  on  each 
side  on  behalf  of  each  government  on  each  and  every  separate 
claim;"  and  to  this  end  they  further  stipulated  that  it  should 
be  *' competent  for  eich  government  to  name  one  i)erson  to 
attend  the  commissioners  as  agent  on  its  behalf,  to  present 
and  support  claims  on  its  behalf,  and  to  answer  claims  maile 
uiK)u  it,  and  to  represent  it  generally  in  all  matters  connected 
with  the  investigation  and  decision  thereof." 

Should  the  commissioners  fail  to  agree  in  opinion  ui>on  any 
individual  claim,  they  were  directed  to  "call  to  their  assist- 
ance the  umpire  whom  they  may  have  agreed  to  name,  or  who 
may  be  determined  by  lot,  as  the  case  may  be;"  and  "such 
umpire,  after  having  examined  the  evidence  adduced  for  and 
against  the  claim,  and  after  having  heard,  if  required,  one 
person  on  each  side  as  aforesaid,"  was  required  to  "decide 
thereupon  finally  and  without  appeal."  It  was  provided  that 
the  decision  of  the  commissioners  or  of  the  umpire,  as  the  case 
might  be,  should  be  "  given  ui)on  each  claim  in  writing,"  and 
should  be  "signed  by  them  respectively;"  and  that  it  should 
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^^  designate  whether  any  sum  which  may  be  allowed  shall  be 
payable  in  gold  or  in  the  currency  of  the  United  States.'^ 

The  commissioners  and  the  umpire  were  re- 

"BjdCOrd  of  F3KMS66d-  •It/ 

.^^  quired  to  keep  '<an  accurate  rocord  and  cor- 

rect minutes  of  their  proceedings,  with  the 
dates;''  and  they  were  authorized  to  "appoint  two  secretaries 
versed  in  the  language  of  both  countries  to  assist  them  in  the 
transaction  of  the  business  of  the  commission." 

It  was  agreed  that  each  government  should 
Providoiif  as  to  ..  j  .i_    ^  ^i 

EzpenBos  ^^^  ^^^  commissioner,  and  that  the  amount 
paid,  which  should  be  the  same  in  the  case  of 
each  commissioner,  should  not  exceed  $4,500  a  year  in  United 
States  currency.  The  salary  of  each  secretary  was  not  to 
exceed  $2,500  a  year  in  the  same  currency.  The  compensa- 
tion of  the  umpire  was  to  be  determined  at  the  close  of  the 
commission.  And  finally,  it  was  stipulated  that  the  whole 
expenses  of  the  commission,  including  contingent  expenses, 
should  be  defrayed  by  a  ratable  deduction  on  the  amount  of 
the  sums  awarded  by  the  commission,  not  to  exceed  5  per  cent 
on  t^ie  sums  so  awarded,  and  that  the  deficiency,  if  any,  should 
be  "defrayed  in  moieties  by  the  two  governments." 

By  an  act  approved  April  7, 1869,  Congress 
Act  of  CongresB.  provided  for  carryin  g  the  con  ven tion  into  eii'ect. 
It  authorized  the  appointment  of  a  commis- 
sioner at  a  salary  of  $4,500,  of  an  agent  at  a  salary  of  $4,000,  and 
of  a  secretary  at  a  salary  of  $2,500.  The  President  was  empow- 
ered to  make  provision  for  contingent  expenses  and  for  ad- 
vances to  the  umpire.  The  commissioner  of  the  United  States 
was  authorized,  in  conjunction  with  the  commissioner  of  Mex- 
ico, to  make  rules  and  regulations  for  the  government  of  pro- 
cedure. The  Secretary  of  State  was  directed  to  transmit  to 
the  commission  all  papers  in  his  custody  relating  to  the  busi- 
ness before  it,  and  it  was  provided  that  at  the  close  of  the 
commission  its  records  should  be  deposited  in  the  Department 
of  State.  A  saving  clause  was,  however,  inserted  to  the  effect 
that  this  provision  should  not  prevent  the  Mexican  commis- 
sioner from  depositing  "certified  copies  or  duplicates"  of 
pax)ers  produced  on  behalf  of  his  government  instead  of  the 
originals.  In  case  a  witness  whose  testimony  was  deemed 
by  either  party  to  be  important  should  refuse  to  testify,  the 
commissioners  were  empowered  to  issue  a  commission  to  some 
5627— Vol.  2 ^20 
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suitable  person  to  take  his  testimouy;  and  it  was  provided 
that,  if  he  should  be  in  the  United  States,  he  might  be  com- 
pelled to  appear  and  testify  in  the  same  manner  as  was  pre- 
scribed in  the  case  of  a  commission  issued  from  a  court  of  the 
United  States.^ 

The  ratifications  of  the  convention  having 
^^^^m^  been  exchanged  February  1, 1800,  the  com- 
missioners were,  as  we  have  seen,  required  to 
meet  in  Washington  "within  six  months  "  after  that  day.  On 
July  31, 1869,  the  period  in  question  being  about  to  expire,  Mr. 
William  Henry  Wadsworth,  who  had  been  appointed  commis- 
sioner on  the  part  of  the  United  States,  appeared  at  the  De- 
partment of  State,  exhibited  his  commission,  and  made  and 
subscribed  a  declaration  in  the  words  of  the  convention.* 

Mr.  Joseph  Ilnbley  Ashton  appeared  as  agent  and  counsel  of 
the  United  States,  and  Mr.  Caleb  Gushing  as  agent  and  counsel 
of  the  Mexican  republic. 

Mr.  Francisco  G.  Palacio,  the  commissioner  appointed  by 
Mexico,  had  not  arrived,  and  in  this  conjuncture  it  became 
necessary  to  adopt  some  measure  for  the  purpose  of  avoiding 
any  future  objection  to  the  organization  of  the  commission.. 
To  this  end  the  advocates  of  the  two  governments  entered  into 
the  following  stipulation : 

"City  of  WAsumi^Tov^  July  31, 1869. 

"Whereas  it  is  provided  by  said  convention  that  the  com- 
missioners shall  meet  at  the  city  of  Washington  within  six 
months  after  the  exchange  of  ratifications,  which  ratifications 
were  exchanged  on  the  1st  day  of  February,  1869; 

"And  whereas  on  this  .'Ust  day  of  July,  1869,  the  commis- 
sioner of  the  United  States  being  here  present,  ready  to  pro- 
ceed in  the  discharge  of  his  dutiei»,  the  commissioner  for  the 

>16  Stat.  L.  7.  For  appropriatious,  see  16  Stat.  L.  250,475,480,4^5; 
17  id.  474;  18  id.  327.  The  compensations  allowed  were  at  the  follow- 
ing  rates  annually :  Commissioner,  $4,500;  umpire^  $6,000;  agent  (of  the 
United  States),  $4,000;  secretary,  $2,500;  legal  assistant  to  the  Unlte<l 
States  agent,  $3,000 ;  two  clerks,  $1,400  each ;  two  translators,  $1,500  each ; 
messenger,  $600;  assistant  messenger,  $300. 

2 Mr.  Wadsworth,  though  a  native  of  Kentucky,  came  of  New  England 
ancestry.  He  was  born  at  Maysville,  Kentucky,  .July  4,  1821.  A  lawyer 
by  profession,  he  serA-ed  in  the  legislature  of  his  native  State,  and  wa«  a 
member  of  the  House  of  Representatives  in  the  Thirty-seventh  and  Thirty- 
eighth  Congresses.  His  opinions  show  him  to  have  been  a  man  of  strong 
and  independent  views,  of  clearness  of  apprehension,  and  of  high  apprecia- 
tion of  the  principles  of  international  conduct. 
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Mexican  Republic,  appointed  and  on  bis  way  here,  has  not  yet 
arrived ; 

"And  whereas  it  is  desirable  to  remove,  so  far  as  may  be,  all 
canse  of  future  exception,  if  any  exist,  to  the  proceedings  of  the 
commission  by  reason  of  the  premises; 

"Now,  therefore,  conies  the  undersigned  as  counsel  for  the 
Mexican  Republic,  and  stipulates  and  agrees  that  the  commis- 
sioner for  the  United  States,  if  in  his  discretion  he  see  iit  to 
do  so,  may  adjourn .  from  day  to  day,  until  the  commissioner 
for  the  Mexican  Republic  shall  appear,  and  then  the  commis- 
sion may  be  organized  and  the  commissioners  may  proceed  to 
make  and  subscribe  the  declaration  required  by  the  conven- 
tion, to  select  an  arbiter,  or  arbiters,  to  adopt  regulations  and 
to  issue  notice  to  parties  to  come  in  and  present  their  respec- 
tive petitions,  witlioat  objection  to  the  organization,  proceed- 
ings or  iiual  action  of  the  said  joint  commission. 

"O.  CusHiwa, 
^^  Counsel  for  the  Mexican  Republic. 

"As  counsel  for  the  United  States  I  concur  in  the  above. 

"J.  HUBLEY  ASHTON, 

Agent  of  the  U.  S." 

This  stipulation  having  been  made,  "the  commission,"  no 
quorum  being  present,  adjourned  to  the  10th  of  August,  when, 
Mr.  Palacio  having  arrived,  the  commissioners  proceeded  to 
enter  their  declarations,  to  make  and  publish  rules,  and  to 
transact  other  business.  But  in  all  the  proceedings  the  com- 
missioners were  considered  as  having  met  on  the  31st  of  July, 
and  this  was  the  day  assumed  as  that  of  their  first  meeting  in 
the  cx)nventions  extending  the  duration  of  the  commissioners' 
functions. 

As  the  commissioners  were  considered  to 

^'^^^^^^  have  held  their  first  meeting  July  31,  1869, 
the  two  years  and  six  months  prescribed  by 
the  convention  of  1868  as  the  limit  of  the  board's  duration 
expired  on  the  31st  of  January  1872.  On  April  18, 1871,  how- 
ever, a  convention  was  concluded  by  which  it  was  provided 
that  the  duration  of  the  commission  should  be  extended  not 
exceeding  a  year  from  the  time  previously  fixed  for  its  termi- 
nation. By  a  convention  of  November  17, 1872,  the  time  was 
further  extended  for  an  additional  term  of  not  more  than  two 
years.  This  term  also  proving  to  be  insufficient,  a  new  conven- 
tion was  signed  November  20,  1874,  by  which  the  existence  of 
the  commission  was  prolonged  till  January  31,  1876;  and  a 
fnrther  period  of  six  months  was  allowed  to  the  umpire  in  case 
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he  shoald  not,  on  the  termiuatioii  of  the  coramissioners'  func- 
tions, have  decided  all  the  cases  referred  to  him.  By  a  new 
convention  of  April  29,  1876,  the  umpire  was  allowed  till 
N^ovember  20, 1876,  for  the  completion  of  the  business  before 
him. 

In  each  of  the  extensions  of  the  functions  of  the  commis- 
sioners it  was  provided  tbat  the  period  originally  fixed  in  the 
convention  of  1868  for  the  presentation  of  claims  to  the  com- 
mission should  not  be  considered  as  altered. 

The  principal  cause  of  the  extensions  of  the  time  of  the 
commission  is  well  described  in  the  following  extract  from  the 
final  report  of  the  agent  of  the  United  States: 

"It  is  not  surprising  that  the  commission  required  more  than 
the  time  originally  allowed  for  the  completion  of  the  task  as- 
signed to  it.  It  was  not  until  June  30, 1870,  that  its  dockets 
were  fully  made  up,  and  then  they  disclosed  the  existence  of 
over  2,000  cases  to  be  investigated  and  decided.  The  area  of 
time  covered  by  these  cases  was  over  twenty  years.  The  trans- 
actions involved  in  them  hud  occurred  principally  in  the  terri- 
tory of  the  Mexican  republic,  where  the  evidence  both  for  the 
claimants  and  the  defendant  governments  was  chiefly  to  be 
obtained.  The  proofs  were  to  be  taken  in  two  languages,  those 
adduced  by  the  Mexican  Government  being  wholly  in  the  Span- 
ish language,  and  when  presented  they  were  to  he  translated 
into  Englivsh  for  the  use  of  the  commi.ssion.  The  documents 
accompanying  the  claims,  when  referred  to  the  commission, 
contained  very  meagre  information  in  regard  either  to  the  cit- 
izenship of  the  claimants  or  the  merits  of  their  cases.  In  very 
few  instances  had  the  claims  undergone  any  examination  pre- 
vious to  their  reference  to  the  commission,  and  no  case  was 
ready  for  hearing,  even  on  the  part  of  the  claimant,  when  it 
came  before  the  commission.  It  may  be  said  that  all  the  work 
of  preparing  the  cases  for  hearing,  as  well  on  the  part  of  the 
claimants  as  on  the  ])art  of  the  governments,  was  to  be  done 
after  the  cases  were  placed  upon  the  dockets. 

**  Justice  to  the  governments  defending  against  the  claims 
required  that  they  should  be  allowed  time  for  investigating 
the  facts  and  obtaining  evidence  in  answer  to  the  claimants' 
proofs;  and  after  the  presentation  of  the  defensive  evidence 
the  same  consideration  rendered  it  proper  that  the  claimants 
should  be  allowed  some  opportunity  to  file  rebutting  evidence. 

"It  was  unfortunate  that  no  provision  could  be  made  for 
printing  the  records  and  the  arguments  in  all  the  cases.  The 
rules  of  the  commission  required  nothing  to  be  printed  except 
the  memorials.  The  proofs  and  the  arguments  were  in  all 
cases,  except  the  few  instances  when  the  claimants  or  the  gov- 
ernments incurred  the  expense  of  printing,  submitted  in  writ- 
ing, and  the  commissioners,  as  well  as  the  umpire  and  counsel, 
were  obliged  to  study  them  in  the  original  manuscripts. 
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"  The  proof,  if  printed  and  bonnd,  would  no  doubt  have  tilled 
at  least  '600  octavo  volumes  of  six  hundred  or  eight  hundred 
pages  each. 

"  The  Spanish  proofs  generally,  and  very  often  the  English 
documents,  were  required  to  be  translated  before  the  cases 
were  ready  for  submission. 

^'As  disagreement  between  the  commissioners  was  the  rule 
and  agreement  the  exception,  the  decision  of  the  umpire  was 
invoked  in  a  large  proportion  of  the  contested  cases;  and  in 
all  the  cases  referred  to  the  umpire  two  separate  and  inde- 
pendent hearings  occurred  upon  the  proofs  and  arguments. 

"The  commissioners  deemed  it  proper,  at  the  outset  of  their 
labors,  to  give  reasons  for  their  judgments  and  action,  in  care- 
fully prepared  opinions:  and  this  practice  was  followed  by 
each  of  the  gentlemen  who  acted  as  umpire.  The  opinions  of 
the  commissioners  and  the  umpire  are  recorded,  and  they  will 
be  found  to  contain  valuable  contributions  to  the  law  of  inter- 
national reclamations." 

In  1872  Mr.  Palacio  resigned  and  was  suc- 
^^*°^.^^  '  ceeded  as  Mexican  commissioner  by  Gen.  Leon 
Guzman.  The  latter  took  his  seat  at  the 
board  June  24  in  that  year,  presented  his  credentials,  and  made 
and  subscribed  a  solemn  declaration  in  the  same  form  as  the 
other  commissioners  had  done.  But  immediately  afterward 
he  became  involved  in  a  difticolty  which  ended  in  his  with- 
drawal.^ He  was  succeeded  by  Mr.  Manuel  Maria  de  Zamacona, 
who  took  his  seat  at  the  board  August  19, 1873. 

Mr.  Wadsworth  served  as  commissioner  on  the  part  of  the 
United  States  from  the  first  meeting  of  the  commissioners  to 
the  last. 

January  10,  1870,  the  commissioners,  after 
The  UmpiiM.      numerous  consultations,  offered  the  post  of  um- 
pire to  William  Cullen  Bryant.    He  declined 
in  the  following  letter: 

''Office  of  the  Evening  Post, 
41  Nassau  Street,  Cor.  Liberty, 

New  Yorl'j  January  12^  1870, 
"To  Messrs.  Francisco  G.  Palacio  and  Wm.  H.  Wads- 
worth. 
"Gentlemen:  I  esteem  myself  highly  honored  by  being 
thought  of  as  an  umpire  in  the  adjudicatioti  of  claims  under 
the  convention  of  July  4,  18G8,  between  the  United  States  and 


»  Mr.  Fish,  Sec.  of  State,  to  Mr.  Nelson,  July  22,  1872,  MS.  IiiRt.  to  Mex- 
ico, XVIII.  317.  This  instnic-tion  related  to  the  character  of  the  clitUciilty, 
but  did  not  direct  the  making  of  any  represctutationH  to  the  Mexican 
Government. 
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the  republic  of  Mexico.  I  iiud,  however,  that  it  will  be 
impossible  for  me,  on  account  of  other  and  pressing  engage- 
ments, to  give  to  the  duties  of  such  a  trust  the  time  and  the 
thought  which  they  will  require, not  to  speak  of  my  own  doubts 
of  my  qualifications  to  fill  the  place;  and  therefore  I  can  do  no 
less  than  express  my  best  acknowledgments  for  the  partiality 
which  suggested  my  name,  and  decline  the  office. 

^^I  am,  gentlemen,  with  great  regard  and  respect,  your 
obedient  servant, 

"W.  C.  Bbyant." 

Early  in  February  1870  Mr.  Fish  wrote  to  Dr.  Francis  Lieber, 
of  New  York,  that  he  aud  Mr.  Mariscal,  the  Mexican  minister, 
had  agreed  in  nominating  him  as  umpire,  and  that  the  com- 
missioners had  adopted  their  nomination ;  ^  and  in  due  time  the 
commissioners  offered  him  the  position.  At  first  Dr.  Lieber 
declined  it,  his  reason  being  the  peculiar  provisions  of  the  con- 
vention in  regard  to  the  umpire's  compensation.  By  Article 
YI.  it  was  provided  that  the  amount  to  be  paid  to  the  umpire 
should  be  determined  ^'  by  mutual  consent  at  the  close  of  the 
commission,"  but  that  in  the  mean  time ''  necessary  and  reason- 
able advances"  tnight  be  made  by  Civch  government  on  the 
"joint  recommendation"  of  the  commissioners.  Dr.  Lieber 
thought  that  the  dependence  of  the  umpire  upon  the  commis- 
sioners in  respect  of  his  compensation  might  involve  him  in 
unpleasant  discussions  and  render  his  position  undignified* 
Subsequently,  however,  after  having  been  assured  by  Mr. 
Mariscal  that  the  matter  could  be  settled  by  the  two  govern- 
ments, he  recalled  his  declination,  and  in  the  following  letter 
accepted  the  post: 

"New  York,  June 25, 1870. 

"Gentlemen:  Having  sent  you  my  declaration,  officially 
attested,  I  would  now,  in  order  to  complete  your  records,  add 
that,  after  the  hesitation  which  occurred,  I  accept  the  umpire- 
ship  of  the  United  States  and  Mexican  Claims  Commission. 

"  I  am,  with  great  regard,  gentlemen,  your  obedient  servant, 

"Francis  Liebee."' 


1  Perry's  Life  and  Letters  of  Francis  Lieber,  394.  Mr.  Fish's  letter  is 
dated  ''February,  1870." 

^TLe  declaration,  which  was  taken  on  the  22d  of  June  before  .Tobn  A. 
Shields,  a  United  States  commissiouer,  reads  thus:  ''I  will  impartially 
examine  and  decide,  to  the  best  of  my  judgment  and  according  to  pnblio 
law,  justice,  and  equity,  without  fear,  favor,  or  affection  to  the  one  or  the 
other  country',  or  to  any  citizens  or  aliens  thereof,  npon  all  such  claims  aa 
shall  have  been  laid  before  the  commissioners  mentioned  before  on  the  part 
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After  Dr.  Lieber  had  beeu  acting  as  umpire  for  more  than  a 
year,  preparing  his  opinions  and  performing  the  other  duties  of 
his  oftice  in  Xew  York,  Mr.  Gushing,  "in  behalf  of  the  Mexican 
republic,'^  and  "  in  obedience  to  express  instructions  of  the 
President  of  the  Mexican  republic,''  moved  the  commissioners 
that  "no  case  or  question  of  dissent  between  them''  should 
thereafter  "  be  sent  out  of  the  city  of  Washington,  or  other 
place  at  which  the  commissioners  themselves  sit,  for  the  exami- 
nation of  the  umpire."  In  support  of  this  motion  Mr.  Gushing 
represented  that  "  the  arbiter  ought  to  reside,  or  at  least  per- 
form all  his  official  acts,  at  the  city  of  Washington,"  for  the 
reason  (I)  that  it  was  "the  duty  of  the  commission  as  a  whole 
to  perform  all  its  legal  acts  at  the  city  of  Washington;"  (2) 
that  by  the  convention  the  commissioners,  if  they  should  fail 
to  agree,  were  directed  to  "  call  to  their  assistance"  the  umpire, 
who,  after  having  examined  the  evidence  adduced  on  each 
side,  and  after  "having  heard,  if  required,  one  person  on  each 
side  on  behalf  of  each  government,  and  consulted  with  the 
commissioners,"  was  to  render  a  final  decision;  (3)  that  the 
Mexican  republic,  though  it  desired  to  be  heard  before  the 


of  the  y^ovemiuentH  oi*  the  Mexican  republic  and  of  the  United  States, 
respectively,  and  on  which  the  said  commiBsioners  shall  not  have  been  able 
to  agree." 

In  estimating  the  decisions  of  Dr.  Lieber  as  umpire  it  is  necessary  to 
bear  in  mind  that  in  at  least  some  cases  he  did  not  profess  to  be  guided 
by  any  definite  rules.  Thus  in  the  case  of  Marcos  Schabon  r.  Mexico,  No. 
100  (MS.  Op.  1. 522),  he  said :  ''  The  extent  of  the  authority  and  consequent 
duty  of  nmpiree  varies  under  different  circumstances.  In  some  cases  he 
most  strictly  limit  himself  to  a  decision  according  to  law  and  equity  of 
those  points  in  which  the  parties  differ.  *  *  *  At  times,  however,  and 
especially  when  nothing  distinct  has  been  expressed  by  the  appointing 
parties,  the  authority  and  duty  of  the  umpire  comprehend  the  concilia. 
tory  arbitrament,  that  power  and  duty  which  is  possessed  by  the  judges 
of  peace  in  several  countries  of  the  European  continent,  for  instance  in 
Prussia  since  the  year  1826.  It  is  the  office  of  peacemaking  by  mutual 
cessions,  and  the  courts  of  these  judges  are  real  courts  of  arbitration  and 
conciliation  so  strongly  recommended  by  me.  (Reflections  on  the  Changes 
which  may  seem  Necessary  in  the  Present  Constitution  of  the  State  of 
New  York,  a  copy  of  which  I  deposited  in  the  Congressional  Library.) 
These  Aulce  Paeificcs,  as  they  might  well  be  styled,  have  proved  the  greatest 
blessing  in  all  the  countries  in  which  they  have  been  introduced.  Does 
an  international  umpire  possess  both  the  attributes  which  I  have  pointed 
ontf  Nowhere  have  his  duties  and  the  limitation  of  his  authority  been 
made  the  subject  of  masterly  and  comprehensive  inquiries  which  command 
general  respect,  by  their  intrinsic  worth  and  strength,  like  the  works  of  a 
Grotius.  No  tacit  understanding  of  the  profession  can  be  supposed  on 
this  subject,  and  the  convention  of  the  4th  of  July  1868  leaves  it  natu- 
rally untouched.  When  it  became  known  in  Europe  that  I  had  been  hon- 
ored with  the  nmpireship  between  Mexico  and  the  United  States,  the 
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umpire  in  all  important  cases,  could  neitber  expect  its  agent  to 
"pass  his  time  in  going  to  and  fro  between  New  York  and 
Washington,"  nor  have  ''two  separate  agents,  one  at  Wash- 
ington and  the  other  at  New  York;"  and,  finally,  (4)  that  the 
words  "consulted  with  the  commissioners"  meant  that  the 
umpire  should  have  had  '^oral  communication  with  them  in 
each  case,"  which  could  not  conveniently  be  done  unless  the 
commissioners  and  the  umpire  all  acted  at  the  same  place. 

To  this  communication  Mr.  Asliton,  after  expressing  his  sur- 
prise that  it  should  have  been  made,  replied  (1)  that  the 
convention  expressly  authorized  the  commissioners  to  choose 
the  umpire,  and,  consequently,  that  "neither  government  had 
or  has  any  right  to  dictate  or  control  the  action  of  the  commis- 
sioners in  reference  to  the  umpire,  before  or  after  his  selection 
in  the  manner  provided  by  the  treaty;"  (2)  that  the  umpire 
named  by  the  commissioners  had  been  "  engaged  for  a  year 
past  in  the  performance  of  his  duty  in  a  mode  approved  by  the 
commissioners,  without  any  objection  in  that  behalf  on  the  part 
of  the  Mexic5,n  republic,  tlirough  its  counsel  or  otherwise" — a 
circumstance  which  might  give  rise  to  the  thought  "  in  the 

saggestion  that  I  Hhoiild  writu  a  treatise  on  umpiroship  and  arbitration 
reached  me  from  bo  veral  quarters.  The  Hubject  becomes  daily  more  impor- 
tant, the  more  our  whole  race  inclines  to  a  preference  of  arbitration  to 
mere  diplomatic  decision  or  the  arbitrament  in  tlie  field.  I  shall  give  my 
decision  in  the  present  case  as  an  umpire  ]>osses8ed  of  full  authority, 
including  that  of  the  conciliatory  arbitrament,  as  I  have  called  it.  A8, 
however,  I  do  not  know  in  what  precise  sense  and  moaning  of  the  word 
the  commissioners  nominated  mo  to  their  respective  governments,  I  con- 
sider it  to  be  my  duty  to  declare,  should  the  commissioners  agree  in  declar- 
ing to  me,  after  the  perusal  of  this  paper,  that  they  meant  the  nmpire  of 
the  present  commission  should  give  his  awards  exclnsively  according  to 
law  and  ecpiity,  as  understood  in  jnrisprndence,  and  not  consider  tho 
attribute  of  the  European  .judge  of  peace  an  element  of  his  own  author- 
ity, I  shall  take  back  this  decision  and  render  another  accordingly.'' 

In  the  case  of  Josefa  Thor<^  de  Lesp^s  r.  Mexico,  No.  596  (MS.  Op.  II.  627), 
after  having  first  dismissed  the  claim  and  then  refused  a  motion  for  a 
rehearing,  he  said:  "Nations  have  often  practiced,  heaven  be  thanked, 
international  charity,  but  it  hardly  appears  in  the  law  of  nations  or  inter- 
national justice  and  equity.  Nevertheless,  since  claimant  appears  to  be  a 
widow  with  many  children  in  groat  distress,  and  since  it  would  appear 
that  the  Mexican  Government  used  in  times  of  national  anxiety  a  steam 
tug,  in  part  the  ])roperty  of  De  Lesjti^s,  the  late  husband  of  the  claimant^ 
the  umpire  would  say  in  anticipation  that,  while  he  reaffirms  his  previous 
decision,  he  would  agree  with  the  Mexican  and  American  commissioners 
if  they  should  prove  to  be  of  one  mind  in  allowing  $1,000  to  be  paid  by 
Mexico  to  claimant  in  settlement  of  demand." 

The  commissioners  did  not  accept  this  suggestion ;  but  if  they  had  both 
been  inclined  to  accept  it,  ft  is  not  improbable  that  they  would  have 
deemed  themselves  unauthorizod  by  the  convention  to  do  so. 
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minds  of  some"  that  the  present  suggestion  was  doe  to  dis- 
satisfaction with  the  umpire's  decisions;  (3)  that,  although  the 
umpire  was  not  a  member  of  the  commission,  and  was  not 
expressly  required  to  meet  the  commissioners,  his  decisions, 
being  given  in  writing  and,  like  the  decisions  of  the  commis- 
sioners, filed  iu  the  city  of  Washington  with  the  records  of  the 
commission,  were  to  be  considered  as  official  acts  performed  at 
the  place  where  the  commissioners  held  their  sessions ;  (4)  that 
the  t«rm  "consult"  did  not  necessarily  imply  "oral  communi- 
cation," but  was  satisfied  by  written  communications,  such  as 
often  take  place  between  clients  and  their  counsel  in  the  form 
of  letters  and  opinions;  and  that  when  the  umpire  had  read 
and  considered  in  each  case  the  opposing  opinions  of  the  com- 
missioners, together  with  all  the  evidence,  and  had  held  with 
them  such  other  communication  in  writing  as  either  might 
desire,  he  bad,  in  the  language  of  the  convention,  "  consulted 
with  the  commissioners." 

Here  the  discussion  ended. 

October  2, 1872,  Dr.  Lieber  died  suddenly  at  his  home  in  New 
York.  At  this  time  the  sessions  of  the  board  were  suspended, 
and  they  were  not  resumed  till  August  19,1873,  when  Mr. 
Zamacona  appeared  nt  the  board  as  the  successor  of  Genenil 
Guzman.  On  that  occasion  Air.  Ashton  formally  announced 
Dr.  Lieber^s  decease,  and,  with  the  concurrence  of  the  Mexican 
agent,  moved  that  the  commissioners  proceed  to  appoint  a  new 
umpire.  The  com  missioners  stated  th at  they  h ad  already  been 
considering  the  subject;  and  on  October  13, 1873,  they  offered 
the  post  to  Sir  Mdward  Thornton,  then  British  minister  at 
Washington.  On  the  16th  of  the  same  month  Sir  Edward 
replied  that  he  would  accept  the  trust  if  his  government  would 
grant  him  permission  to  do  so,  and  on  the  ISth  he  notified  the 
commissioners  of  his  acceptance,  at  the  same  time  returning 
with  his  signature  a  declaration,  similar  to  those  previously 
made,  which  they  had  senthim.^ 

As  agent  on  the  part  of  the  United  States 
The  Agents.       the  President  named  Mr.  Joseph  Hnbley  Ash- 
ton, of  Pennsylvania,  who,  as  Assistant  Attor- 
ney-General of  the  United  States  for  a  number  of  years,  had 
been  connected  with  many  cases  involving  important  princi- 
ples of  international  law.    Mr.  Ashton  was  at  different  times 


I  Says  Mr.  Ashton  in  his  final  report:  "The  cases  were  investigated  by 
Sir  Edward  Thornton  Avith  conscientious  care,  withont  the  aid  and  the 
facilities  afforded  hy  prioted  records  and  printed  arguments;  and  the  four 
hundred  and  odd  opinions  from  his  pen  in  the  records  of  the  commission 
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assisted  in  the  performance  of  his  duties  by  Mr.  William  Mar- 
vin, of  New  York,  and  Mr,  Charles  P.  James,  of  Ohio. 

The  first  agent  for  Mexico  was  Mr.  Caleb  Cashing.  He  was 
succeeded  in  April  1872  by  Mr.  Manuel  Aspiroz,  who  was  in 
turn  succeeded  by  Mr.  Eleuterio  Avila.  Mr.  Avila  served 
from  August  1873  to  the  close  of  the  commission. 

An  idea  of  the  onerous  duties  of  the  agents  may  be  gathered 
from  the  following  passage  in  Mr.  Ashton's  final  report: 

^'The  evidence  in  the  cases  of  the  American  claims  against 
Mexico  was  taken  and  the  si)ecial  arguments  in  those  cases 
on  the  facts  were  prepared  by  the  private  agents  or  counsel  of 
the  claimants,  the  agent  of  the  United  States  assuming  no 
responsibility  in  regard  to  the  proofs. 

"  In  many  cases  of  that  cla>ss,  however,  involving  general  or 
important  questions  of  law,  especially  of  public  law,  affecting 
classes  of  cases,  the  agent  of  the  United  States  deemed  it  his 
duty  to  prepare  such  arguments  upon  those  questions  as  he 
thought  would  be  useful  to  the  commissioners  and  the  umpire. 

"A  considerable  period  of  time,  at  the  outset  of  the  commis- 
sion, before  the  completion  of  the  proofs,  was  occupied  in  the 
discussion  of  general  questions  of  law  raised  by  way  of  excep- 
tions, or  motions  to  dismiss  in  the  nature  of  demurrers  to  the 
memorials. 

"This  discussion  was  conducted  almost  wholly  by  written 
or  printed  arguments  between  the  agents  of  the  two  govern- 
ments. 

"  But  in  the  cases  of  the  Mexican  claims  against  the  United 
States  the  duty  and  responsibility  of  preparing  the  defense 
of  the  government  devolved  throughout  entirely  upon  the  agent 
of  the  United  States.  He  endeavored  to  make  a  thorough 
investigation  of  those  claims  through  all  accessible  sources 
of  information,  and  to  collect  and  present  to  the  commission 
all  evidence  in  answer  to  them  in  the  possession  of  the  gov- 
ernment, or  obtainable  by  the  examination  of  witnesses  cogni- 
zant of  the  transactions.  With  this  view  special  agents,  by 
his  advice,  were  sent  out  to  Mexico  by  the  government,  charged 
with  the  duty  of  investigating  several  of  the  more  important 
classes  of  Mexican  claims  in  the  localities  where  they  were 

manifest  tbo  labor,  ability,  diligence  and  inteHi^ence  with  which  he  per- 
formed his  ardiiouH  duties." 

In  tlie  case  of  Francis  Rose  r.  Mexico,  No.  344,  MS.  Op.  VII.  418,  Sir 
Edward  Thornton  was  asked  to  reconsider  liis  decision  on  the  question  of 
forced  loans  on  the  ground  that  his  predecessor  ha<i  decided  the  question 
dift'erently.  He  declined  to  admit  the  force  of  the  argument,  saying  that 
if  the  matter  was  to  be  settled  in  that  manner  he  did  not  Bee  "why  it 
should  be  referred  to  the  iiresent  umpire  at  all.''  He  considered  that  the 
only  object  in  so  referring  it  was  that  he  should  "express  his  unbia86e<l 
opinion  upon  the  matter." 
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said  to  have  arisen,  and  much  valuable  and  important  testi- 
mony was  thu^  obtained  and  laid  before  the  commission  on 
the  part  of  the  United  States." 

Messrs.  George  G.  Gaither,  of  Kentucky, 
The  SeczetariM.  and  J.  Carlos  Mexia,  of  the  City  of  Mexico, 
were  tbe  first  secretaries  of  the  commission. 
Mr.  Gaither,  however,  soon  resigned.  The  last  meeting  at 
which  he  appears  is  that  on  January  31,  1870.  Tbe  commis- 
sion did  not  meet  again  till  the  20th  of  the  next  June,  and  on 
that  day  Mr.  Itandolph  ("oyle,  of  the  city  of  Washington,  ap- 
pears as  American  secretary.  He  continued  in  the  discbarge 
of  the  duties  of  the  office  till  the  close  of  tbe  commission. 

July  2,  1872,  tbe  commissioners  ordered  that  the  persons 
employed  in  making  translations  for  the  commission  ^^  be  placed 
under  the  exclusive  control  and  direction  of  the  two  secretaries 
to  the  commission,  who  are  hereby  authorized  to  make  such 
apportionment  of  tbe  work  to  be  done  as  will,  in  their  opinion^ 
best  insure  its  prompt  dispatch.^ 

Besides  the  delay  attending  the  disposition 
of  a  great  mass  of  undigested  business,  a  sus- 


pension of  functions  in  one  Instance  stayed 
the  progress  of  the  commission.  Among  tbe  claims  presented 
to  the  board  by  the  Mexican  Government,  366  were  for  com- 
pensation for  losses  and  injuries  inflicted  by  Indians  coming 
from  the  United  States  into  Mexico  between  February  2, 1848, 
and  December  30,  1853,  when  tbe  Gadsden  Treaty  was  con- 
cluded. These  were  commonly  known  as  tbe  Indian  depreda- 
tion claims,  tbe  principal  or  typical  one  being  that  of  Kafael 
Aguirre  v.  The  United  Statics  (No.  131,  Mexican  Docket),  and 
they  involved  in  the  aggregate  more  than  $31,000,000.  Octo- 
ber 10, 1870,  Mr.  Ashton  moved  to  dismiss  all  the  claims  for 
want  of  jurisdiction.  On  May  8, 1872,  the  commissioners  made 
an  order,  applicable  to  all  tbe  claims,  as  follows: 

''The  agent  of  the  United  States  having  filed  his  motion  to 
dismiss  all  of  said  claims,  and  to  reject  them  for  reasons  as- 
signed; and  the  commissioners,  after  full  consideration  of  the 
motion,  being  unable  to  agree,  Mr.  Commissioner  Wadsworth 
being  in  favor  of  allowing  the  motion  and  rejecting  tbe  claims, 
and  Mr.  Commissioner  Palacio  being  in  favor  of  denying  the 
motion  and  recognizing  the  claims,  as  appears  from  tbe  disa- 
greeing opinions  of  the  said  commissioners  now  filed  herein, 
these  claims  are  now  ordered  to  be  certified  to  the  umj)ire  of 
this  commission  for  his  decision  on  the  said  motion  of  the  agent 
of  the  United  states. 
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"  The  Mexican  secretary  will  transmit  the  said  cHims  with 
the  accompanying  proofs  and  documents,  the  motion  of  the 
agent  of  the  United  States,  the  arguments  of  counsel  pro  and 
couj  and  the  opinions  of  the  commissioners,  with  a  certified 
copy  of  this  order." 

When  General  Guzman  on  June  24, 1872,  took  his  seat  at  the 
board  as  Mexican  commissioner,  this  order  had  not  been  exe- 
cute<l.  On  the  contrary,  it  seems  that  General  Guzman,  having 
previously  arrived  in  Washington,  had  as  early  as  the  13th  of 
June  taken  possession  of  the  papers,  receipting  for  them  to 
Mr.  Palacio,  and  when  he  appeared  at  the  board  he  requested 
of  Mr.  Wadsworth  an  opportunity  to  examine  them,  for  the 
purpose  of  ascertaining  whether  it  might  not  be  possible  to 
dispose  of  the  claims  without  a  reference  to  the  umpire.  To 
this  request  Mr.  Wadsworth  assented.  On  the  8th  of  July 
General  Guzman  placed  in  his  hands  a  written  opinion,  in 
which  he  maintained  that  the  cases  could  not  be  decided  by 
the  commission,  and  besought  Mr.  Wadsworth  to  unite  with 
him  in  an  appeal  to  the  two  governments  to  dispose  of 
them.  Mr.  Wadsworth  refused  to  do  so,  and  asked  that  the 
order  of  the  8th  of  May  be  executed.  This  General  Guzman  de- 
clined to  permit,  maintaining  (1)  that  as  the  order  had  not  been 
executed  when  he  took  his  seat  at  the  board  he  had  a  right 
to  disregard  it,  and  (2)  that  the  granting  of  his  request  for 
an  opportunity  to  examine  the  papers  amounted  to  a  rescission 
of  the  order.  Mr.  Wadsworth  controverted  these  i)ositions 
and  offered  to  submit  the  disagreement  to  the  umpire,  but  Gen- 
eral Guzman  insisted  that  the  order  was  null  and  void,  and 
declared  his  purpose  so  to  treat  it.  Under  these  circumstances 
Mr.  Wadsworth,  on  July  20,  1872,  presented  a  written  protest 
against  the  <'  forced  interruption  and  suspension  of  the  labors 
of  the  commission,"  and  invited  the  attention  of  the  govern- 
ments, through  their  agents,  "to  the  questions  and  the  diffi- 
culties raised  by  the  course  which  Commissioner  Guzman  has 
deemed  proper  to  take."  (General  Guzman  refused  to  treat 
the  protest  as  having  been  filed  until  it  should  have  been 
translated;  but  he  sUited  that  he  was  willing  to  remain  in  ses- 
sion till  the  translation  should  be  made,  if  necessary.  The 
commissioners,  however,  were  unable  to  agre^  as  to  whether 
the  commission  should  adjourn,  or  as  to  whether  the  session 
should  continue  until  the  protest  should  be  translated.  At 
this  stage  of  the  proceedings  Mr.  Wadsworth  rose,  and  Gen- 
eral (Tuzman  declared  the  session  suspended  till  he  should  be 
able  to  acquaint  himself  with  the  content   of  the  paper. 
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The  board  did  not  meet  again  till  AaguRt  19, 1873,  when  Mr. 
Zamacona  appeared  as  commissioner  in  place  of  General  Guz- 
man^  and  made  and  subscribed  the  usual  declaration.^ 

The  commission  having  thus  been  reorgan- 
Bi^tionof  thein-  jged,  Mr.  A  Vila,  the  agent  of  Mexico,  on  Octo- 
ffiaii  Depredation  ^^  ^^   ^^^3   ^^^.^^^  ^^^j^^  ^y^^  ^^^l^r  ^^  ^.j,^  g^j^ 
Glaimi.  ' 

of  May  1872  be  revoked,  that  the  case  of 

Aguirre  be  sent  to  the  umpire  alone,  and  that  each  claim  when 
ready  be  submitted  separately.  Being  unable  to  agree  as  to 
this  motion,  the  commissioners  on  the  30th  of  October  1873 
referred  their  disagreement  to  the  umpire.  On  the  25th  of 
November  Sir  Edward  Thornton  rendered  the  following 
decision : 

"Rafael  Aguibue    ) 

m.  [  No.  131. 

"The  United  States.  ) 

"The  transmission  of  this  case  to  the  umpire  under  the 
order  of  May  8, 1872,  having  been  delayed,  and  the  agent  of 
Mexico  having  moved  to  revoke  the  said  order,  and  the  com- 
missioners having  dififered  in  opinion  thereupon,  and  referred 
the  question  to  the  umpire  for  decision,  without  tiling  opinions, 
the  umpire  rendered  the  following  decision,  viz.: 

"The  undersigned,  umpire  of  the  United  States  and  Mexi- 
can claims  commission,  has  had  under  consideration  the  ques- 
tion submitted  to  him  by  the  two  secretaries  of  the  commission 
on  the  1st  instant,  whether  the  order  made  by  the  commission 
on  May  8, 1872,  (marked  L  in  the  case  of  Kaf'ael  Aguirre)  should 
be  revoked. 

"The  fact  of  the  submission  to  him  of  this  question  compels 
him  to  believe  that  the  commissioners  have  reserved  to  them- 
selves the  right  of  revoking  any  order  which  may  have  been 
made  by  them  or  at  least  this  particular  one.  The  umpire 
thinks  that  they  undoubtedly  have  the  right  to  do  so. 

"He  is  also  of  opinion  that  the  commissioners  ought  not  to 
dismiss«or  recoguize  by  one  decision  a  large  class  of  claims,  as 
is  proposed  by  the  respective  commissioners  in  the  above- 
mentioned  order,  by  virtue  of  an  abstract  principle  which  is 
supposed  to  cover  the  whole  of  those  366  claims;  nor  to  sub- 
mit to  the  umpire  a  difference  of  opinion  with  resi)ect  to  the 
whole  of  these  claims  collectively. 

"Such  a  mode  of  proceeiling  seems  to  him  to  be  contrary  tc 
the  letter  and  spirit  of  the  convention  of  July  4,  1808,  and 

^  During  the  suspension  of  tho  ('(mimission  a  digest  in  Spanish  of  the 
leading  principles  announced  in  its  decisions  wus  published  in  the  City  of 
Mexico.  (La  Comision  Mixta  do  Reclainacionea  Mexicanas  y  AmericanaSi 
por  Jos^  Ignacio  Bodrigaes:  City  of  Mexico,  1873.) 
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to  the  principles  of  justice  and  equity,  in  aecordance  with 
whicli  the  convention  requires  of  them  to  examine  and  decide 
upon  the  claims  submitted  to  them. 

"  The  convention  directs  that  'should  they'  (the  commission- 
ers) 'fail  to  agree  in  opinion  upon  any  individual  claim,  they 
shall  call  to  their  assistance  the  umpire,  &c.,  and  such  um])ire 
after  having  examined  the  evidence  adduced  for  and  against 
the  claim'  (that  individual  claim),  'and  after'  &c. 

"Again:  'The  decision  of  the  commissioners  and  of  the 
umpire  shall  be  given  upon  each  claim  in  writing.' 

"The  contracting  parties  evidently  intended  that  the  com- 
missioners should  consider  and  decide  upon  one  claim  at  a 
time,  with  reference  to  its  individual  merits,  and  that  m  the 
event  of  their  differing  in  opinion  the  umpire  should  decide 
upon  the  difference  with  regard  to  that  particular  claim.  The 
same  spirit  is  preserved  in  other  parts  of  the  convention. 
Article '3  lays  down  that  'The  commissioners  shall  be  bound 
to  examine  and  decide  upon  every  claim'  &c.  Article  4  states 
that '  When  decisions  shall  have  been  made  by  the  commis- 
sioners and  the  arbiter  in  every  case'  &c. 

"The  true  meaning  of  the  words  'every  claim'  is  'each  one 
of  all  the  claims,'  and  is  hardly  rendered  by  the  Spanish 
words  'todas  las  reclamaciones.'  The  more  exact  counterpart 
of  the  English  text  would  have  been  *  cada  una  de  todas  las 
reclamaciones.' 

"And  so  'every  case'  signifies  'each  one  of  all  the  cases.' 

"Nor  can  the  umpire  believe  that  the  claim  that  the  damages 
alleged  were  committed  by  the  authorities  of  the  United 
States,  or  that  the  United  States  are  liable  ior  the  depreda- 
tions of  Indians,  whether  it  be  admitted  or  disallowed,  would 
embrace  every  one  of  the  366  claims  in  question,  or  that  it 
\yould  be  fair  and  just  either  towards  the  United  States  or  the 
claimants  not  to  examine  and  decide  upon  each  one  of  them 
separately  with  due  regard  to  its  individual  merits. 

"The  umpire  is  therefore  of  o[)inion  that  the  above-men- 
tioned order  of  May  8,  1872,  ought  to  be  revoked. 

After  receiving  this  decision,  the  commissioners  ordered  the 
secretary  in  charge  of  the  papers  in  the  case  of  Kafael  Aguirre 
to  proceed  without  delay  to  deliver  them,  together  with  the 
arguments  of  counsel  and  the  opinions  of  the  commissioners, 
to  the  umpire.  In  due  time  the  umpire  disallowed  the  claim, 
on  the  ground  that  the  release  of  the  United  States  by  the 
Gadsden  Treaty  from  "all  liability  on  account  of  the  obliga- 
tions contained  in  the  eleventh  article  of  the  treaty  of  Guada- 
lupe Hidalgo,"  touching  the  prevention  of  Indian  incursions 
into  Mexico,  operated  as  a  discharge  from  any  pecuniary  claims 
on  account  of  those  obligations  as  well  as  from  the  special  dnty 
which  they  imposed.    After  receiving  this  decision,  which  m 
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principle  covered  all  the  cases  iu  question,  the  coniniissioners 
tiled  in  each  of  the  other  3G5  claims  the  following  dismissal: 

"The  commissioners  having  examined  this  case  and  foand 
that  it  falls  within  the  decision  of  the  umpire,  made  in  case  No. 
131,  Rafael  Aguirre  against  the  United  States,  dismiss  the 
present  claim,  the  Mexican  commissioner  subscribing  the  order, 
notwithstanding  his  personal  opinion  to  the  contrary,  in  obedi- 
ence to  the  said  decision  of  the  umpire.'' 

The  commissioners  held  their  last  meeting 
^^"^^^^^l^  January  31, 1876.  They  had  tlien  disposed  of 
all  the  claims  which  hod  been  submitted  to 
them.  Before  they  declared  their  sessions  to  bo  at  an  end,  Mr. 
Zamacona,on  behalf  of  himself  and  his  colleague,  published 
and  filed  a  paper  containing  the  following  statement: 

"The  Commissioners,  in  obedience  to  the  requirements  of 
the  Convention,  have  written  and  signed  their  decisions  and 
opinions  in  each  case,  besides  recording  them,  in  separate  books, 
where  they  will  all  be  found,  except  such  disagreeing  opinions 
as  have  not  yet  been  recorded  in  cases  now  before  the  Umpire. 
The  Commissioners  will  certify  the  opinions  already  recorded 
in  the  books,  and  the  respective  Secretaries  will  do  the  same 
with  the  opinions  in  the  hands  of  the  Umpire  when  he  shall 
have  returned  the  cases. 

"The  decisions  of  the  Umpire  to  this  date,  so  far  as  they 
have  been  returned  into  the  Commission,  have  been  placed  on 
its  files  and  recorded  in  its  books. 

"The  Commissioners  with  the  assistance  of  the  Secretaries 
have  kept  an  accurate  record  and  correct  minutes  of  their  pro- 
ce<Mlings  and  of  the  proceedings  of  the  Umpires  to  this  date, 
and  kept  in  good  order  the  archives  of  the  Commission  and  as 
the  labors  of  the  Umpire  have  not  been  concluded,  they  remain 
in  the  charge  of  the  Secretaries,  who  have  held  tliem  in  their 
immediate  custody,  and  subject  to  whatever  agreement  the  two 
Governments  may  come  to  in  regard  to  the  manner  in  which 
the  archives  of  the  Commission  are  to  be  disposed  of. 

"The  Secretaries  will  take  notice  of  this  announcement  and 
will  communicate  a  copy  of  it  to  the  Agent  of  the  United  States 
and  to  the  Agent  of  Mexico,  in  order  that  they  may  transmit 
it  to  their  respective  Governments. 

"Washington  January  31, 1876. 

"W.  H.  Wadsworth. 
"M.  DE  Zamaoona." 

On  the  1st  of  March  1876,  at  a  meeting  of 
l^alProoeediiigi  ^^^  American  and   Mexican  secretaries  and 
agents,  the  American    secretary  announced 
that  he  had  received  a  communication  from  the  umpire  refer- 
ring to  the  fact  that  the  secretaries  had  transmitted  to  hini  on* 
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the  5th  ultimo  various  motions  of  the  agent  of  Mexico  and  of 
the  United  States,  respectively,  having  for  their  object  the 
amendment  and  modification  of  certain  awards  and  the  rehear- 
ing of  several  others.  The  umpire  said  that  he  already  had 
before  him  a  number  of  new  cases  and  would  still  receive  sev- 
eral more,  which  were  to  bo  sent  to  him  under  orders  of  the 
commissioners.  He  thought  it  incumbent  \ipon  him  to  exam- 
ine and  decide  upon  all  these  cases  before  taking  into  consider- 
ation the  motions  of  the  agents  for  amendments  and  rehear- 
ings.  He  therefore  declined  for  the  moment  to  consider 
whether  there  ought  to  be  any  amendments  or  rehearings, 
and  returned  the  motions  referred  to  with  the  papers,  and 
begged  that  the  agents  would  not  transmit  any  such  motions 
until  all  the  fresh  cases  ordered  by  the  commissioners  to  be 
sent  to  him  should  have  been  disposed  of.  On  the  18th  of 
September  1876  the  umpire,  in  a  letter  to  the  American  secre- 
tary, pointed  out  that  he  had  then  only  two  more  cases  upon 
which  his  decision  was  required.  These  were  No.  398  against 
the  United  States  and  No.  839  against  Mexico.  He  said  that 
he  had  already  written  his  decisions  upon  these  cases,  and  as 
soon  as  they  were  copied  should  forward  them  to  the  respec- 
tive secretaries.  He  inc^uircd  whether  the  Mexican  secretary 
or  the  American  had  any  further  communication  to  make  to 
him.  On  the  following  day  the  Ameiican  secretary  replied, 
saying  that  the  agents  of  the  United  States  and  Mexico  had 
from  time  to  time  tiled  with  him  motions  for  rehearings,  amend- 
ments, etc.,  accompanied  generally  by  briefs  and  in  some  cases 
by  evidence.  These  motions  he  transmitted  to  the  umpire, 
who  subsequently  rendered  decisions  upon  them.  He  closed 
his  labors  November  20,  1876,  on  which  day  the  last  entry 
appears  in  the  journals. 

As  has  been  seen,  the  convention  limited 
Dii^nuono  ^^^  period  for  tlie  presentation  of  claims  to 
the  eight  months  following  tlie  first  meeting 
of  the  commissioners,  who  were,  however,  authorized  to  extend 
the  period  by  not  more  than  three  months.  On  July  8, 1869, 
before  the  first  meeting  of  the  commissioners  took  place,  Mr. 
Fish  issued  the  following  circular: 

"Department  of  State, 

"  Washington  y  July  8j  1869. 
"The  Convention    lately  concluded   between   the  United 
States  and  the  Kepublic  of  Mexico  x)rovide3  that  all  the  claims 
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on  the  part  of  corporations,  companies,  or  private  individuals, 
citizens  of  the  United  States,  upon  the  Government  of  the 
Mexican  Republic,  arising  from  injuries  to  their  persons  or 
property  by  authorities  of  the  Mexican  Republic,  which  may 
have  been  presented  to  the  Government  of  the  United  States, 
for  its  interposition  with  the  Government  of  the  Mexican 
Republic,  since  the  signature  of  the  treaty  of  Guadalupe 
Hidalgo  of  the  2ud  of  February,  1848,  and  which  yet  remain 
unsettled,  as  well  as  any  other  such  claims  which  may  be  pre- 
sented within  the  time  specified  in  the  said  Convention,  shall 
be  referred  to  a  mixed  Commission,  which  is  to  meet  in  the 
city  of  Washington. 

^^  Citizens  of  the  United  States  having  claims  against  the 
Mexican  Government,  arising  from  injuries  to  their  persons  or 
property,  which  are  to  be  referred  to  the  said  mixed  Commis- 
sion, and  those  who  may  present  claims  within  the  time  limited 
in  the  Convention  from  the  day  of  the  first  meeting  of  the  said 
Commission,  are  recommended  and  advised  to  forward  to  this 
Department  full  statements  of  the  said  claims,  under  oath, 
accompanied  by  such  other  proofs  as  they  see  fit  to  present. 

"J.  Hnbley  Ashton,  Esquire,  has  been  appointed,  in  accord- 
ance with  the  provisions  of  the  Convention,  on  behalf  of  the 
United  States,  agent  and  counsel,  to  take  charge  of  and  con- 
duct all  proceedings  in  the  presentation  of  claims  offered 
through  the  Government  of  the  United  States.  He  will  take 
charge  of  and  submit  to  the  Commission  all  proofs  furnished 
by  the  several  claimants,  their  agents  or  counsel,  under  such 
rules  as  may  be  i)rescribed  by  the  Commisson,  and  will,  under 
like  rules,  argue  each  case  upon  proof  so  submitted,  and  such 
brief  of  argument  as  may  be  furnished  to  him  in  like  manner. 
His  compensation  will  be  paid  by  the  Government,  and  his 
services  will  be  free  to  all  claimants. 

*'  Claimants  are  also  informed  that  the  services  of  private 
counsel  will  be  limited  to  the  preparation  of  cases  for  presen- 
tation and  argument;  but  they  are  advised  that  their  interests 
may  be  promoted  by  the  employment  of  counsel  to  prepare 
briefs  of  argument  for  the  use  of  the  agent  of  the  Government, 
and  otherwise  to  assist  him,  within  the  limitation  stated,  in 
presentation  of  their  cases. 

"  Claimants  are  required,  in  every  case,  to  furnish  to  the 
Department  satisfactory  proof  showing — 

"  1.  That  they  are  citizens  of  the  United  States. 

"2.  The  time  when  the  claim  arose. 

"  3.  The  present  owner  or  owners  of  the  claim. 

"  4.  The  name  and  address  of  the  person  authorized  to  act 
for  the  claimants  and  to  correspond  with  the  Department  on 
the  subject  of  the  claim. 

'<  On  application  to  the  Department,  by  letter  or  otherwise, 
circulars  will  be  sent  to  claimants,  containing  substantially 
the  general  rules,  as  to  the  mode  and  form  of  proof,  which 
5627— Vol.  2 21 
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have  been  adopted  by  Commissions  organized  under  Conven- 
tions between  the  United  States  and  foreign  governments  for 
the  adjustment  of  claims. 

"Hamilton  Fish, 
"  Secretary  of  StuteJ^ 

Instructions  also  were  sent  to  the  consuls  of  the  United 
States  in  Mexico  to  send  in  any  claims  which  they  might 
receive;*  and  on  February  23, 1870,  Mr.  Fish  issued  another 
circular,  which  was  as  follows: 

"Department  of  State, 
"  Washington^  D.  C,  February  2S^  1870. 
"The Convention  between  the  United  States  and  theEepub- 
lie  of  Mexico  of  the  4th  of  July,  1868,  provides  for  a  final  set- 
tlement, by  a  Joint  Commission,  of  all  claims  on  the  part  of  the 
corporations,  companies,  or  i)rivate  individuals,  citizens  of  one 
country  against  the  Government  of  the  other,  arising  from 
injuries  to  their  persons  or  property,  which  may  have  been 
presented  to  either  Government  for  its  interposition  with  the 
other,  since  the  signature  of  the  treaty  of  Guadalupe  Hidalgo, 
between  the  two  countries,  of  the  2d  of  February,  1848,  and 
which  yet  remain  unsettled,  as  well  as  all  such  claims  as  may 
be  presented  within  eight  months  from  the  day  of  the  first 


1 "  Department  of  State,  Waahingion,  December  9,  1860. 

''  U,  S.  Consul  at ,  Mexico. 

**Sir:  Immediately  after  the  receipt  of  this  instrnctiou,  yoa  will  give 
notice  in  all  the  public  journals  in  your  district,  and  in  such  other  way  as 
you  see  fit,  that  the  time  for  the  presentation  of  claims  against  the  Re- 
public of  Mexico,  before  the  joint  commission  now  sitting  at  Washington, 
will  expire  on  the  Slst  of  March  next,  unless  good  cause  for  extension  is 
shown;  and  you  will  call  upon  such  claimants  as  desire  to  present  their 
claims,  with  their  proofs  and  evidence  in  support  of  the  same  through 
you,  to  appear  before  you  at  an  early  day.  You  will  receive  all  claims  so 
pre8ent<>dy  and  will  take  and  verify  all  proofs  in  support  of  the  same, 
which  may  be  proffered  by  the  claimants,  and  will,  without  delay,  trans- 
mit the  same  to  this  Department,  through  the  minister  of  the  United 
States  at  Mexico,  or  by  such  other  safe  mode  of  conveyance  as  shall  occur, 
in  order  that  the  same  may  roach  the  Department  b(>fore  the  30th  day  of 
March  next.  You  will  also  notify  all  claimants  who  prefer  to  present 
their  claims  and  proofs,  autheuticatiHl  in  the  manner  provided  for  by  the 
rules  of  the  commissioners,  of  which  a  copy  is  inclosed,  that  they  are  at 
liberty  to  do  so,  and  that  the  Department  will,  in  like  manner,  take  charge 
of  and  present  claims  and  proofs  so  authenticated;  but  no  claim  can  bo 
received  by  the  commission  which  is  not  presented  through  one  or  the 
other  of  the  governments. 

"I  am,  sir,  your  obedient  servant, 

".I.  ('.  B.  Davis, 

*  *  J  esMan  t  Sccretarjf . " 
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meeting  of  the  Oommissiouers.  Tliat  pericMi  expires  on  the  3l8t 
day  of  March,  1870.  The  Convention  aliso  provides  that  all 
claims  arising  out  of  any  transaction  of  a  date  prior  to  its  rati- 
fication are  to  be  hereafter  forever  barred  and  inadmissible, 
whether  presented  to  or  laid  before  the  Commissioners  or  not 

"In  this  state  of  facts,  it  has  been  considered  by  this  De- 
partment as  advisable  not  to  withhold  from  presentation  to  the 
Commissioners  any  of  the  claims  of  our  citizens,  but  to  refer 
them  to  the  Commissioners  for  decision.  It  has  accordingly 
referred,  and  will  continue  to  refer,  to  the  Joint  Commission 
all  claims  of  the  corporations  and  citizens  of  this  country  which 
may  be  presented  in  due  time,  without  special  examination  of 
their  merits. 

"It  is  not,  therefore,  to  be  inferred,  from  the  fact  of  presen- 
tation, that  the  Government  thereby  expresses  any  opinion 
upon  the  merits  of  the  claims  presented,  either  as  regards  the 
facta  of  the  case,  which  in  most  instances  remain  to  be  fully 
developed  before  the  Commissioners,  and  of  which  the  Depart- 
ment therefore  cannot  judge,  or  as  regards  the  principles  of 
law  to  be  invoked  in  their  support.  The.responsibility  of  de- 
ciding questions  of  fact  and  law  rests  with  the  Commission- 
ers, but  it  has  been  and  is  the  purpose  of  this  Department  to 
interpose  no  obstacle  to  the  submission  of  any  claim  with  such 
proofs  and  arguments  in  its  support  as  the  claimant  may 
furnish. 

"Claimants  desiring  further  information  are  referred  to  J. 
Hubley  Ashton,  Esq.,  the  agent  and  counsel  of  the  United 
States,  who  is  to  be  addressed  at  355  H  street,  Washington, 
D.  C. 

"Hamilton  Fish, 
"  Secretary  of  State.^ 

The  presentation  of  American  claims  by  the  Department  of 
State  to  the  commission  began  soon  after  the  latter's  organiza- 
tion, and  continued  as  the  claims  were  from  time  to  time  re- 
ceived at  the  Department.  In  the  end  it  appeared  that  the 
greater  part  of  the  American  claims  laid  before  the  commission 
were  first  brought  to  the  notice  of  the  United  States  after  the 
conclusion  of  the  convention.  The  claims  filed  in  the  Depart- 
ment of  State  prior  to  that  time  numbered  330.  Within  the 
eight  months  ending  March  31, 1870,  which  time  was  originally 
allowed  for  the  presentation  of  claims  to  the  commission,  the 
number  of  American  claims  so  presented  was  894.  Before  the 
expiration  of  that  period,  however,  the  commissioners,  in  the  ex- 
ercise of  the  authority  conferred  upon  them  by  the  convention, 
extended  the  time  for  presenting  claims  till  June  30,  1870; 
and  within  the  three  additional  months  123  American  claims 
were  presented.    The  whole  number  of  claims  against  Mexico 
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was  1,017.  The  number  of  claims  agaiust  the  United  States 
was  998,  of  which  90  were  presented  to  the  commission  after 
March  31, 1870.  The  whole  number  of  claims  presented  to  the 
commission  was  2,015.  The  practically  enforced  transmission 
of  "  claims"  to  the  commission  both  by  the  United  States  and 
by  Mexico  without  examination  naturally  resulted  in  the  dis- 
missal of  many  cases  on  jurisdictional  grounds. 

It  is  a  curious  coincidence  that  the  number  of  United  States 
and  of  Mexican  claims  rejected  should  have  been  the  same. 
Of  the  claims  against  Mexico  831  were  dismissed  or  disallowed, 
while  awards  were  made  in  favor  of  the  claimants  in  186  cases. 
Of  the  claims  against  the  United  States  831  were  dismissed  or 
disallowed,  while  the  awards  made  in  favor  of  the  claimants 
numbered  167.  A  hundred  and  fifty  of  these  awards,  however, 
were  made  in  one  class  of  claims,  known  as  the  Piedras  Is^egras 
claims,  which  were  disposed  of  by  the  commissioners  as  one 
case,  so  that  the  number  of  cases,  distinct  in  fact  or  in  princi- 
ple, in  which  awards  were  made  against  the  United  ^States 
was  only  18. 

So,  also,  in  some  instances  large  numbers  of  claims  were 
practically  dismissed  or  disallowed  under  one  decision.  The 
most  remarkable  example  of  this  kind  was  that  of  the  claims 
against  the  United  States  known  as  the  Indian  depredation 
claims,  which  were  366  in  number,  and  which  were,  as  we  have 
seen,  at  length  dismissed  by  the  commissioners  under  a  decision 
of  the  umpire,  made  in  the  leading  case,  on  a  motion  made  by 
the  agent  of  the  United  States  to  dismiss  it.  In  what  were 
known  as  the  Bagdad  cases,  upward  of  a  hundred  claims 
against  the  United  States  were  dismissed  by  the  commission- 
ers under  a  decision  on  the  merits  made  by  the  umpire  in  the 
leading  case. 

The  mode  in  which  the  claims  were  disi>osed  of  may  be  seen 
by  the  following  table: 


DeoidcKl  by  ComniiRHJoncn*  Wadaworth  and  Palaoio 
Decided  by  ConimiHsionerB  Wadaworth  and  Zaniacona 

Decided  by  Dr.  Liebt^r,  umpire 

Derided  by  Sir  Edwnrrt  Tbornton.  umpire 

(:««««  con«olidat<»d  with  other  caaes 

('ji«eM  \vithilras%n 

ToUl 


American 
docket. 

Mexican 
docket. 

alaoio 

227 
353 

20 
398 

12 
7 

314 

amacona 

59i 

15 

fS*> 

13 

0 

1,017 

996 
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Of  the  American  claims  decided  by  Commissioners  Wads- 
worth  and  Palacio,  awards  in  favor  of  the  claimants  were  made 
in  40,  while  187  were  dismissed.  Of  the  Mexican  claims'  the 
same  commissioners  allowed  154  and  dismissed  160.  Commis- 
sioners Wadsworth  and  Zamacoha  allowed  3  American  claims 
and  dismissed  350,  while  they  allowed  8  Mexican  claims  and 
dismissed  586.^ 

The  records  of  the  commission,  so  far  as  they,  remained  in  the 
possession  of  the  United  States,  were  deposited  in  the  Depart- 
ment of  State,  which  considers  itself  without  authority  to  give 
them  up  except  by  act  of  Congress.*  The  records  and  files  of 
the  agent  of  Mexico,  comprising  all  the  documents  relating  to 
the  claims  of  Mexican  citizens  against  the  United  States,  were, 
on  the  dissolution  of  the  commission,  transferred  to  the  cus- 
tody of  the  Mexican  legation  and  were  not  deposited  in  the 
Department  of  State.^ 

Touching  the  manner  in  which  the  awards 

"^  arfi^™^  should  be  paid,  the  convention  provided  that 
when  the  decisions  of  the  commissioners  and 
the  umpire  should  have  been  rendered  in  every  case  laid  before 
them,  '*  the  total  amount  awarded  in  all  the  cases  decided  in 
favor  of  the  citizens  of  the  one  i)arty"  should  "be  deducted 
from  the  total  amount  awarded  to  the  citizens  of  the  other 
party;"  that  "the  balance,  to  the  amount  of  three  hundred 
thousand  dollars,"  should  be  paid  "  at  the  City  of  Mexico  or 
at  the  city  of  Washington,  in  gold  or  its  equivalent,  within 
twelve  months  from  the  close  of  the  commission,  to  the  gov- 
ernment in  favor  of  whose  citizens  the  greater  amount  may 


*  Report  of  Mr.  Ashton,  S.  Ex.  Doc.  31,  44  Cong.  2  seas.  15.  Mr.  Ash  ton 
calls  attention  to  the  fact  that  while  Sir  Edward  Thornton  appears  by  the 
foregoing  table  to  have  decided  460  cases,  he  stated  in  his  tinal  opinion 
that  he  bad  decided  464.  Mr.  Ash  ton  explains  that  this  discrepancy  of  4 
cases  no  doubt  arose  from  the  fact  that  several  cases  were  referred  to  Sir 
Edward  Thornton  twice;  first  upon  some  preliminary  question,  such  as 
citizenship,  and  again  upon  the  merits. 

In  the  case  of  Albert  Speyers  Dr.  Lieber,  as  umpire,  awarded  $23,000,  on 
condition  that  the  claimant  prove  his  American  citizenship.  This  the 
latter  failed  to  do,  and  April  10,  1872,  the  umpire  decided :  ''  I  can  allow 
no  award  in  favor  of  the  United  States  for  Moritz  or  Albert  Speyers.'' 
(Mr.  Uhl,  Acting  Sec,  to  Mr.  McAleer,  May  22,  1894;  Mr.  Gresham,  Sec.  of 
SUte,  to  same,  July  2, 1894,  MS. ) 

^Mr.  Bayard  to  Mr.  Buck,  February  11,  1887,  MS.  Dom.  Let. 

'Mr.  Porter,  Acting  Sec,  to  Mr.  Cruz,  January  7,  1887,  MS.  Dom.  Let. 
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have  been  awarded,  without  interest  or  any  other  deduction  " 
than  that  for  the  expenses  of  the  commission ;  and  that  "  the 
residue  of  the  said  balance"  shouUI  ^<  be  paid  in  annual  install- 
ments to  an  amount  not  exceedin^^  three  hundred  thousand 
dollars,  in  gold  or  its  equivalent,  in  any  one  year,  until  the 
whole  shall  have  been  paid." 

This  mode  of  payment,  while  at  first  blush  apparently  a 
simple  one,  was.  in  reality  clumsy  and  complicated.  Without 
affecting  in  the  slightest  degree  the  pecuniary  liability  of 
either  government  to  the  other,  it  required  each  to  pay  a  cer- 
tain sum  to  its  citizens  from  its  own  treasury,  while  it  obliged 
the  government  in  whose  favor  the  larger  amount  was  awarded 
to  divide  each  award,  and  from  time  to  time,  as  the  install- 
ments fell  due,  pay  part  from  its  own  funds  and  the  rest  from 
the  moneys  received  from  the  other  government.  Hut,  in  the 
case  of  the  present  commission,  the  payment  of  the  awards 
was  further  complicated  by  the  fact  that  they  were  made  in 
different  moneys.  As  the  convention  provided  that  the  deci- 
sion  should  in  each  case  designate  whether  the  sum  allowed 
should  be  *'  payable  in  gold  or  in  the  currency  of  the  irnited 
States,"  some  of  the  awards  were  made  in  CJnited  States  cur- 
rency, others  in  gold  coin  of  the  United  States,  and  others  yet 
in  Mexican  gold;  and  in  several  awards  in  favor  of  citizens 
of  the  United  States  certain  items  were  allowed  in  United 
States  gold  and  others  in  United  States  currency.*  In  some 
cases  Dr.  Lieber  made  his  awards  jiayable  in  "  gold "  or  in 
"Mexican  currency."  July  24,  1871,  he  made  the  following 
declaration : 

"Having  used  in  my  decisions  and  awards,  repeatedly,  the 
expressi(m  *  Mexican  ('urrency'  or  '(xold,'  and  finding  tliat 
Mexican  Currency  might  be  understood  to  mean  Mexican 
Silver,  and  that  Gold  is  not  sufficiently  definite,  I  now  declare, 

» Mr.  Ash  ton,  in  a  report  to  Mr.  Fish  of  November  23,  1876,  said:  "I 
have  caUe<l  attention  to  tho  fact  that  in  several  of  the  American  cases 
portions  of  the  amonuts  renpectively  awarded  are  expressed  in  the  cnr- 
rcncy  of  the  United  States,  and  other  portions  of  those  amounts  are 
expressed  in  ^old  coin  of  the  United  States.  In  all  the  cases  of  this  class, 
with  one  exception,  the  sums  respectively  awarded  in  the  currency  of  the 
United  States  were  allowed  for  costs."  (S.  Ex.  Doc.  31, 44  Cong,  2  sess.  7.) 
November  20,  1876,  the  agents  of  the  United  States  and  Mexico  filetl  a 
stipulation  agreeing  that  in  the  ciises  in  which  the  commission  and  the 
first  umpire  had  allowed  the  sum  of  $100  for  costs,  without  expressing  in 
what  kind  of  money  it  should  be  paid,  it  should  be  payable  in  United 
States  currency. 
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before  the  publication  of  said  awards,  that  wherever  I  have 
ii8e<l  the  expressions  aforesaid,  namely  Mexican  Currency  or 
Gold,  they  shall  be  taken  as  equivalent  to  the  expression 
Gold  Coin  of  the  United  States  of  America,  and  as  meaning 
the  same. 
"New  York,  July  24,  1871. 

"Francis  Liebeb." 

This  declaration  was  received  by  the  commissioners  July 
26, 1871,  and  on  the  same  day  they  made  the  following  order: 

"The  commissioners  in  their  awards  heretofore  having  some- 
times used  the  expressions  'in  gold'  or  < Mexican  currency,'  it 
is  now  ordered  that  these  expressions,  wherever  they  occur  in 
such  awards,  shall  be  taken  as  equivalent  to  the  expression 
'in  gold  coin  of  the  United  States,'  and  so  far  as  may  be  nec- 
essary such  awards  are  now  modified  to  conform  to  this 
decision." 

Subsequently,  Sir  Edward  Thornton  in  certain  cases  made 
awards  in  "  Mexican  dollars."  The  agent  of  the  United  States, 
deeming  these  words  ambiguous,  moved  that  the  awards  be 
amended  so  as  to  render  their  meaning  certain.  On  this  motion 
Sir  Edward  Thornton  delivered,  January  25, 1875,  the  following 
decision: 

"  With  reference  to  the  suggestion  addressed  to  the  Umpire 
by  the  agent  of  the  United  States  concerning  the  nature  or 
kind  of  currency  in  which  his  awards  in  several  cases  are 
made  payable,  he  begs  to  state  that  where  he  made  use  of  the 
term  'Mexican  Dollars,' which  he  admits  is  not  sufficiently 
precise,  he  meant  Mexican  Gold  Dollars,  of  which  there  are 
sixteen  to  the  Doubloon  or  '  onza  de  oro,^ 

"The  Umpire  is  not  of  opinion  that  the  framers  of  the  con- 
vention intended  to  prohibit  the  use  of  Mexican  gold  coin  in 
the  awards  made  by  the  Commission.  If  the  word  gold  had 
referred  to  the  United  States,  he  thinks  that  the  words  'in 
gold  or  currency  of  the  United  States'  would  have  been  a 
more  proper  phrasex)logy;  he  believes  that  in  the  convention 
'gold'  meant  gold  coin  of  either  one  country  or  the  other,  and 
as  the  claims  referred  to  originated  in  Mexico,  and  as  it  is  to 
be  designated  whether  the  awards  shall  be  payable  '  in  gold 
or  in  the  currency  of  the  United  States,'  it  seems  more  proper 
that  with  regard  to  such  claims  the  awards  should  be  payable 
in  Mexican  Gold  Dollars."  ^ 

Wherever  interest  was  deemed  by  the  com- 

iBtareft.         missioners  or  the  umpire  to  be  due  as  part  of 

the  indemnity  awarded,  it  was  allowed  from  a 

specified  time  up  to  a  date  usually  described  as  "  the  conclu- 

'  Bark  Emily  Banning  et  al.  r.  Mexico,  Nos.  136, 137,  and  138,  Am.  Docket, 
MS.  OpiniouB,  IV.  7. 
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gion  of  the  labors  of  the  commission/'  or  "the  date  of  the  final 
award."  This  mode  of  rendering  awards  necessitated  a  sub- 
sequent computation  of  the  amount  in  every  case  in  which 
interest  was  allowed,  besides  leaving  it  doubtful  when  the  in- 
terest would  cease  to  run.^  On  September  30, 1874,  the  agent 
of  Mexico  moved  that  the  commissioners  declare  that  the  phrase 
"to  the  conclusion  of  the  labors  of  the  commission''  should  be 
taken  to  mean  to  the  end  of  the  two  years  and  six  mouths  fixed 
by  the  convention  of  18(58.  On  the  3d  of  October  the  commis- 
sioners decided  that  it  included  "not  only  the  two  years  and 
a  half  of  the  first  x>6i*iod  agreed  to,  but  also  the  subsequent 
extensions."  April  2,  1875,  the  agent  of  Mexico  renewed  the 
subject  by  moving  (1)  that  in  all  awards  up  to  the  28th  of  the 
preceding  January  the  interest  should  cease  to  run  on  that 
day,  and  (2)  that  in  future,  when  interest  should  be  allowed, 
it  should  run  only  to  the  date  of  the  decision.  On  the  11th  of 
June  the  commissioners  announced  their  rejection  of  these 
motions. 

Thus  the  matter  stood  till  January  25, 1876,  wlien  the  com- 
missioners, on  the  eve  of  their  final  adjournment,  ordered  that 
in  all  cases  in  which  they  had  allowed  interest  "  to  the  close  of 
the  labors  of  the  commission,"  it  should  be  calculated  to  the 
date  of  the  last  decision  which  the  umpire  should  render  within 
the  time  limited  for  the  completion  of  his  labors  by  the  con- 
vention of  November  20,  1874.  The  time  prescribed  by  that 
convention  for  the  completion  of  the  umpire's  labors  was  July 
31, 1876. 

On  January  31,  1876,  Sir  Edward  Thornton,  writing  to  the 
commissioners  on  the  subject  of  their  final  adjournment,  which 
was  to  take  place  on  that  day,  said  : 

"You  will  observe  that  in  making  awards  where  interest  is 
allowed  I  have  laid  it  down  that  this  interest  should  be  paid 
from  a  certain  date  in  each  case  '  to  the  date  of  the  final  award.' 
This  latter  date  I  consider  and  decide  to  be,  as  far  as  my  awards 
are  concerned,  the  date  of  the  last  award  which  I  shall  make 
in  accordance  with  the  terms  of  the  convention  of  November 
20,  1874;  that  is,  of  the  last  award  which  I  may  sign  on  or 
before  the  31st  of  July  next." 


^  "It  would  have  been  more  Batisfactorj',"  said  Mr.  Ashton  in  his  pre- 
liminary report,  "if  the  commissioners  and  the  umpires  had  deemed  it 
convenient  to  make  their  awards,  in  cases  in  which  they  allowed  interest, 
definite,  by  computing  the  interest  and  awarding  a  certain  aggregate 
amount  in  each  case.''    (S.  Ex.  Doc.  31,  44  Cong.  2  sess.) 
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July  31, 1876,  Sir  Edward  TIiorDton  formally  declared  that  liis 
award  made  on  that  day  in  the  case  of  Geronimo  de  la  Garza  r. 
Mexico,  No.  093,  American  Docket,  was  the  decision  contem- 
plated in  the  order  of  the  commissioners  of  the  26th  of  the  pre- 
ceding January,  and  that  the  words  ^<to  the  date  of  the  final 
award,"  as  used  by  himself,  should  be  taken  to  refer  to  the 
same  decision.  It  was  thus  at  length  established  that  where 
interest  was  allowed  by  the  commissioners  or  by  Sir  Edward 
Thornton  it  was  to  be  computed  to  July  31, 1876. 

But  there  yet  remained  certain  cases  in  which  Dr.  Lieber 
had  awarded  interest  from  a  certain  day  '^to  the  close  of  the 
labors  of  the  commission,"  but  in  which,  owing  to  his  death, 
he  made  no  deeraration  as  to  his  intentions.  On  the  sugges- 
tion of  the  agents  of  the  two  governments  Sir  Edward 
Thornton,  November  17, 1876,  decided  that  in  all  such  cases 
interest  should  be  calculated  to  July  31,  1876. 

Thus  all  uncertainty  as  to  the  time  to  which  interest  should 
be  computed  was  finally  removed  by  the  authoritative  adop- 
tion of  a  uniform  day  for  all  cases. 

Not  infrequently  interest  was  allowed  on  certain  items  in  a 
claim  and  disallowed  on  others;  and  ^4n  several  cases  awards 
were  made  of  particular  sums  bearing  interest  from  different 
dates,  subject  to  certain  deductions  or  credits,  with  interest 
from  various  dates."  Such  things  tended  to  complicate  the 
calculations  of  the  total  amounts  of  the  various  awards.  But 
it  appears  that  the  secretaries  of  the  commission  performed 
the  work  with  so  much  expertness  that  their  computations, 
though  made  separately,  produced  in  every  instance  the  same 
result.* 

The  claims  of  citizens  of  the  United  States 
^a^^fiZnmi-im*  ^   agftlDst  Mcxico,  including  damages  and  inter- 
est where  they  were  claimed,  amounted  to  the 
enormous  sum  of  $470, 1 26,613.40.    The  awards  against  Mexico, 
in  the  three  kinds  of  money  in  which  they  were  payable, 
^ggi'egated  the  following  amounts: 

United  States  correu&y $402,942.04 

United  States  gold  coin 426,624.98 

Mexican  gold  coin 3,296,055.18 

Totalin  three  moneys 4,125,622.20 

'  S.  Ex.  Doc.  31, 44  Cong.  2  schs.  7. 
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The  claims  of  citizens  of  Mexico  against  the  United  States 
amounted  to  $86,661,891.15.  The  awards  against  the  United 
States  aggregated  the  following  amounts: 

United  States  currency $89,410.17 

United  States  gold  coin 10, 559. 67 

Mexican  gold  coin 50, 528. 57 

Total  in  three  moneys 150,498.41 

Thus,  after  deducting  the  amounts  awarded  in  favor  of  citi- 
zens of  the  United  States  from  the  amounts  awarded  in  favor 
of  citizens  of  Mexico,  there  remained  due  from  Mexico  to  the 
United  States  the  following  sums : 

United  States  currency $313, 531. 87 

United  States  gold  coin 416.065.31 

Mexican  gold  coin 3,245,526.61 

Total  in  three  moneys 3,975,123.79 

By  Article  VI.  of  the  convention,  it  was  stipuhited  that  the 
whole  expenses  of  the  commission,  including  contingent  ex- 
penses, should  be  defrayed  by  a  ratable  deduction  not  to  exceed 
5  per  cent  on  the  sums  awarded,  and  that  the  deficiency,  if 
any,  should  be  defrayed  in  moieties  by  the  two  governments. 
December  14,  1876,  Mr.  Fish' and  Mr.  Mariscal  met  at  the 
Department  of  State  for  the  purpose  of  adjusting  the  expense 
account.  They  determined  that  the  compensation  of  the 
umpire  should  be  at  the  rate  of  $6,000  a  year.  Deducting, 
therefore,  the  advances  to  Dr.  Lieber,  which  were  made  at  that 
rate,  ^nd  which  amounted  to  $12,279.44,  there  remained  the 
sum  of  $18,550  yet  due  as  compensation  of  the  umpire,  one- 
half  of  which  was  payable  by  each  government. 
The  total  expense  account  was  found  to  stand  as  follows: 

Paid  by  Mexico : 

Salary  of*  commissioner  from  July  1,  1869,  to  January  31, 

1876,  6  years  and  7  months,  at  $4,500 $29,625.00 

Salary  of  secretary  from  May  1, 1869,  to  December  31,  1876, 

7  years  and  6  months,  at  $2,500 18,750.00 

Umpire,  Dr.  Lieber,  from  September  6,  1869,  to 

October  1,  1872,  at  $3,000 $6,139.72 

Umpire,  Sir  Edward  Thornton,  from  October  17, 

1«73,  to  November  20, 1876, 3  years  and  1  month .     9, 275. 00 

15,414.72 

Total  amount  paid  by  Mexico 63,789.72 

Paid  by  the  United  States: 

For  same  services,  same  rates  and  time 63, 789  72 

Also  joint  contingent  expenses 51, 159. 02 

Total  amount  paid  by  the  United  States 114, 948. 74 

Total  amount  of  expenses 178,738.46 

Moiety  of  expenses 89, 369. 23 
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Gompntatioii  had  disclosed  the  fact  that  the  total  expenses 
would  be  defrayed  by  deducting  from  the  amount  of  the  awards 
4.17992  per  cent,  which  on  $4,12o,622.2(>,  due  by  Mexico,  yielded 
$172,447.75,  and  on  $150,498.41,  due  by  the  United  States, 
yielded  $6,290.71;  together,  $178,738.46.^  It  still  remained, 
however,  to  adjust  this  charge  between  the  two  governments, 
so  that  each  might  bear  its  proportion  of  the  expenses,  as  pro- 
vided by  Article  VI.  Deducting  from  $172,447.75,  represent- 
ing the  percentage  on  the  awards  to  be  paid  by  Mexico,  the 
sum  of  $114,948.02  disbursed  by  tlie  United  States  on  account 
of  the  joint  expenses  of  the  commission,  there  remained  a  bal- 
ance in  favor  of  Mexico  of  $57,499.01.  By  a  subsequent  under- 
standing the  Mexican  Government  deducted  the  whole  of  this 
balance  from  the  first  installment,  which  was  discharged  by 
the  payment  to  the  United  States  January  31,1877,  in  the  city  of 
Washington,  of  $242,501  in  the  gold  coin  of  the  United  States. 
In  reality  the  sum  actually  due,  when  reduced  to  United  States 
gold,  was  only  $238,567.06,  and  the  excess  of  $3,933.94  was 
credited  to  Mexico  in  the  payment  of  the  next  installment. 

But  before  the  second  installment  was  paid  the  two  govern- 
ments, with  a  view  to  obviate  the  inconveniences  and  uncer- 
tainties arising  from  the  fact  that,  while  the  awards  were  pay- 
able only  "  in  gold  or  its  equivalent,"  they  were  expressed  in 
three  kinds  of  money,  entered  into  the  following  agreement  : 

^^  First.  The  Government  of  Mexico  shall  be  held  to  discharge 
the  obligation  imposed  upon  it  under  the  convention  by  paying 
in  currency  of  the  United  States  or  its  equivalent  the  propor- 
tion of  the  awards  expressed  in  currency,  and  the  respective 
gold  awards  in  gold  or  its  equivalent,  having  regard  to  the 
relative  value  of  the  gold  coinage  of  the  two  countries. 

"Second.  That  for  the  calculation  of  theeqivalence  of  value 
the  gold  dollar  of  Mexico  shall  be  held  equal  to  9S^^q%%  cents 
in  gold  coinage  of  the  United  States. 

"  Tliird.  That  an  annual  payment  shall  be  held  to  comprise 
$23,662.05  in  currency  of  the  United  States,  $31,400.18  in  gold 
coin  of  the  United  States  or  its  equivalent,  and  $244,937.77  in 
gold  dollars  of  Mexico  or  their  ecjuivalent,  thus  extinguishing 
claims  to  the  amount  of  $300,000  (nominal)  each  year. 

"  Fourth.  That  the  first  installment  having  been  computed 
and  satisfied  in  gold,  Mexico  shall  now  pay,  to  the  end  of 
equalizing  the  account,  two  currency  installments,  or  $47,324.10 
in  currency,  and  shall  pay  .besides  in  gold  coin  of  the  United 
States  a  sum  sufficient,  when  taken  in  conjunction  with  the 
previous  payment,  to  extinguish  two  annual  payments  of  the 
awards  severally  due  in  gold  as  above  set  forth. 


^  H.  Report  27, 45  Cong.  2  seas.  ^ 
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"  This  amount  is  found  to  be: 

In  gold  coin  of  the  United  states... $62,800.36 

In  gold  dollars  of  Mexico,  reducing  the  same  to  the  equivalent 
value  in  United  States  gold  coin  at  a  stipulated  rate 482, 007. 65 

Total  United  States  gold 544,808.01 

Less  first  installment 300,000.00 

Balance 244,808.01 

"  In  accordance  with  this  agreement,  Sefior  Zamacona  ten- 
dered to  Mr.  Evarts  two  checks  drawn  by  himself  on  the 
National  City  Bank  of  New  York  to  his  own  order,  and  indorsed 
to  the  order  of  Mr.  Evarts,  one  check  being  for  $47,324.10  in 
currency  and  the  other  $244,808.01  in  gold,  for  which  check  Mr. 
Evarts  gave  receipt  according  to  annexed  form. 

<^  Mr.  Evarts  took  occasion  to  egress  his  satisfaction  at  this 
prompt  payment  on  the  part  of  Mexico. 

"  Sefior  Zamacona  declared  that  Mexico  desired  not  to  be 
precluded  by  the  fact  that  the  actual  payments  of  the  two 
installments  had  been  made  at  the  city  of  Washington  from 
claiming  that  future  payments  might  under  the  convention  be 
rightfully  made  at  the  City  of  Mexico. 

"Mr.  Evarts  asserted  that  the  alternative  of  the  convention 
as  to  the  place  of  payment  was  only  open  until  the  award 
should  show  to  which  nation  the  balance  would  prove  to  be 
payable,  and  thereupon  the  payment  would  be  fixed  as  at  the 
seat  of  government  of  the  nation  receiving  the  payment.  Mr. 
Evarts,  however,  assented  that  the  question  should  stand  upon 
the  terms  of  the  convention,  unprejudiced  by  the  past  pay- 
ments. 

**  Manuel  Ma.  de  Zamacona. 
"  Alvey  a.  Adee. 

"  WashinCtTON,  January  31, 1878?'' 

"beceipt  for  the  second  installment. 

<* Department  of  State, 

"  Washington^  January  31^  1878, 
"Received  of  Don  Manuel  Ma.  de  Zamacona,  confidential 
agent  of  the  Mexican  Government,  two  checks  drawn  by  him- 
self upon  the  National  City  Bank  of  New  York  to  his  own 
order,  and  by  him  indorsed  to  the  undersigned,  one  check  being 
for  two  hundred  and  forty-four  thousand  eight  hundred  and 
eight  dollars  and  one  cent  (8244,808.01)  gold,  and  the  other  for 
forty-seven  thousand  three  hundred  and  twenty-four  dollars 
and  ten  cents  ($47,324.10)  currency,  which  checks,  taken  to- 
gether, when  paid,  will  be  a  discharge  of  the  balance  of  the 
indemnity  this  day  due  from  that  Republic  to  the  United  States 
under  the  convention  between  the  two  governments  of  the  4th 
of  July  1868,  according  to  an  adjustment  this  day  made  of  the 
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payment  of  the  first  installment  iu  connection  with  the  present 
payment. 

"Wm.  M.  Evarts, 
^^ Secretary  of  Staie.^^ 

We  have  seen  that  after  deducting  the  awards  payable  by 
the  United  States  in  Mexican  gold  from  those  payable  by  Mex- 
ico in  the  same  coin,  there  remained  due  from  Mexico  to  the 
United  States  on  such  awards  the  sum  of  $3,245,526.61  in 
Mexican  gold.  At  the  rate  of  exchange  agreed  upon,  this  sum 
was  equivalent  to  $3,193,400.25  in  United  States  gold,  and  the 
amount  of  Mexico's  original  net  indebtedness  in  United  States 
gold  and  currency  stood  thus : 

United  States  currency $313,531.87 

United  States  Kold 416,065.31 

Mexienn  gold,  xednced  to  ITnited  States 3, 193,  400. 25 

3, 922, 997. 43 
Deduction  on  expense  account 57, 499. 01 

Total  net  indebtedness 3,865,498.42 

The  proportionate  amounts  re^iuired  to  make  up  the  nominal 
sum  of  $300,000,  the  amount  of  the  annual  installment  under 
the  convention,  were  as  follows: 

United  States  currency $23,662.05 

United  States  gold 31,400,18 

Mexican  gold 244,937.77 

Total 300,000.00 

Keducing  the  proportion  in  Mexican  gold  to  the  standard 
agreed  upon,  the  account  stood  thus: 

United  States  currency $23,662.05 

Unite<l  States  gold 31,400.18 

Mexican  gold,  reduced  to  United  States 241,  003. 82 

Annnal  installnienti  United  States  gold  and  currency . .      296, 066. 05 

Under  this  arrangement  the  net  indebtedness  of  Mexico  was 
discharged  as  follows: 

First  installment $238,567.06 

Twelve  installments,  United  States  gold  and  currency 3, 552, 792. 60 

Final  installment » 74,138.75 

Total 3,865,498.42 

»  H.  Ex.  Doc.  103, 48  Cong.  1  sess.  156-159. 
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Of  the  whole  sum  awarded  against  Mexico 
^  more  tban  one-fourth   was   allowed  on  two 

claims,  those  of  Benjamin  Weil,  IN^o.  447,  Amer- 
ican docket,  and  La  Abra  Silver  Mining  Company,  No.  489. 
The  amount  awarded  in  favor  of  Weil  was  $487,810.68  in 
Mexican  gold,  or  according  to  the  protocol  of  January  31, 1878, 
$479,975.95  in  gold  coin  of  the  United  States;  the  amount 
awarded  in  favor  of  La  Abra  Company  was  $683,041.32  in 
Mexican  gold,  or  $672,070.99  in  gold  coin  of  the  United  States. 
The  two  awards  aggregated  in  the  gold  coin  of  the  United 
States  the  sum  of  $1,152,046.94. 

The  claim  of  Weil,  who  was  a  naturalized  citizen  of  the 
United  States,  of  French  nativity,  was  for  damages  for  the 
seizure  of  cotton.  In  his  memorial  he  alleged  that  in  September 
1864  he  imported  into  Mexico  a  large  train  of  carts  containing 
about  1,914  bales  of  cotton,  and  that  the  cotton  was  seized  on 
the  20th  of  that  month  between  Laredo  and  Piedras  N'egras, 
and  appropriated  by  General  Cortina,  of  the  Mexican  Liberal 
forces.  For  this  alleged  wrong  he  claimed  $334,950  in  gold, 
with  interest  from  September  30,  1864,  at  the  rate  of  12  per 
cent.  The  evidence  accompanying  his  memorial  consisted  of 
an  affidavit  made  by  himself  in  New  Orleans  in  September 
1869,  and  of  affidavits  made  by  certain  other  persons  from  time 
to  time  from  1869  to  1872. 

The  opinion  of  Mr.  Wadsworth  on  the  claim 
Commiwioiien'  Opin-  ^f  Weil  was  very  brief.    It  was  as  follows : 

ions  on.  the  Weil 

Qij^iia  *^In  the  face  of  so  many  witnesses  of  re- 

spectability, 1  am  unwilling  to  decide  that  the 
facts  detailed  by  them  are  not  true. 

^*I  must  decide  on  the  proofs  and  documents  filed  in  the 
case,  and  nothing  else.  These  remain  without  contradiction 
by  tlic  government,  and  to  remove  all  misapprehension  I  state 
that  I  am  willing  to  give  every  opportunity  in  my  i)ower,  as  a 
commissioner,  to  the  government  to  make  a  full  and  ample 
investigation  of  the  chiim,  and  respond  to  it,  and  very  much 
wish  that  this  might  be  done. 

"  But  as  this  is  declined  I  must  act  on  the  proofs  before  nie. 
It  is  now  my  decision  tluit  the  United  States  must  have  an 
award  for  the  value  of  the  ])r()perty  at  the  time  and  place  of 
its  seizure,  with  interest.  And  the  umpire  can  finally  dispose 
of  the  case.^' 

The  opinion  of  Mr.  Zamacona  was  fuller.  Observing  that  it 
was  well  known  that  the  Government  of  the  United  States  did 
not  neglect  its  diplomatic  claims,  he  said  that  when  a  demaml 
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was  presented  for  three  or  four  hundred  thousand  dollars,  with 
a  statement  that  ten  or  twenty  years  before  a  scandalous 
robbery  was  committed  in  Mexico;  that  all  the  documents 
which  might  have  established  it  had  been  lost;  that  the  victim 
of  the  outrage  had  borne  it  in  silence,  and  had  only  just  now 
obtained  the  means  to  prove  it,  he  could  not  help  thinking  of 
the  many  facilities  which  existed  for  obtaining  false  testimony 
for  the  establisment  of  fraudulent  claims.  These  remarks, 
said  Mr.  Zamacona,  applied  to  the  present  claim.  The  evi- 
dence consisted  of  affidavits  of  certain  persons  who  said  they 
witnessed  the  seizure,  of  others  who  said  they  saw  the  cotton 
carried  toward  the  Mexican  frontier,  and  of  others  who  said 
they  had  heard  of  the  seizure  after  it  had  taken  place.  Neither 
the  papers  relating  to  the  purchase  of  the  cotton,  nor  the 
vouchers  for  the  exi)enses  incurred  in  its  transportation,  nor 
the  certificates  of  any  custom-house  entry,  nor  the  draft  of  any 
letter,  petition,  or  x>rotest  made  at  the  time  of  the  alleged 
robbery  had  been  produced.  It  was  alleged  that  they  were  all 
lost;  but  no  one  could  fail  to  see  that  it  was  a  very  easy  mat- 
ter to  replace  them  if  they  ever  existed.  The  claimant,  said 
Mr.  Zamacona,  placed  much  stress  on  the  absence  of  defensive 
testimony  on  the  part  of  Mexico.  This  was  a  statement  which 
was  far  from  true.  Evidence  had  been  forwarded,  but  it  was 
delayed  by  the  difficulty  of  obtaining  negative  proof.  It  was 
too  late  to  be  admitted  under  the  rule  then  in  force,  and  the 
American  commissioner  had  proposed  to  admit  it  if  the  claim- 
ant was  allowed  to  rebut  it  by  new  evidence.  But,  in  view  of 
the  approaching  end  of  the  commission,  the  advantages  of 
such  an  arrangement  would  be  altogether  on  the  side  of  the 
claimant,  who  would  be  advised  of  the  weak  points  in  his  case 
and  enabled  to  put  in  a  lot  of  manufa(*tured  documents  in  the 
expiring  moments  of  the  commission  when  there  would  be  no 
possibility  of  further  investigation.  Mr.  Zamacona  further 
said: 

"The  demonstration  made  by  the  undersigned  has  to  a  cer- 
tain extent  been  useless,  because  the  question  involved  in  this 
case  has  been  discussed  and  very  correctly  decided  by  the 
umpire  in  another  similar  case.  The  considerations  expressed 
by  that  officer,  when  he  decided  the  case  of  Jaroslowski,  No, 
8li^6^  are  very  applicable  to  this  case.  The  following  are  his 
words: 

"  'It  is  said  that  the  Mexican  officers  gave  Wolf  a  receii)t  for 
the  said  goods,  and  that  while  Wolf  and  Cohen  were  on  their 
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way  to  Texas  they  were  both  attacked  and  robbed  of  every- 
thing they  had.  They  afterwards  returned  to  Matamoras. 
Why  they  should  have  crossed  and  recrossed  in  tliis  manner 
the  river  which  forms  the  frontier  of  Texas  is  something  which 
is  not  shown  by  the  evidence.  But  the  absence  of  other  evi- 
dence, which  it  would  have  been  very  easy  for  them  to  obtain, 
is  even  more  remarkable.  If  tlie  receii)t8  of  the  export  duties 
paid  at  Matamoras,  and  those  for  the  cost  of  the  carts  and 
mules,  were  stolen  from  Wolf,  it  would  have  been  very  easy 
for  him  to  have  procured  duplicates  of  those  papers  on  his  re- 
turn to  Matamoras.  The  claimant  might  also  have  worked  up 
evidence  that  there  was  a  Mexican  force  at  the  aforesaid  place 
at  the  time  stated  and  that  that  force  took  his  goods ;  these  facts 
must  have  been  well  known.  But  during  all  the  time  which 
elapsed  from  May  of  18G5,  which  was  the  time  of  the  capture, 
up  to  March  of  1870,  it  does  not  appear  that  the  claimant  made 
the  least  effort  to  obtain  evidence,  since  he  never  even  applied 
to  Wolf  and  Cohen  for  their  affida>rit8. 

*"Even  in  the  event  of  its  being  true  that  the  claimant's 
goods  and  merchandise  were  captured  by  the  Mexican  troops, 
the  umpire  holds  that  the  authorities  of  that  country,  under 
the  general  laws  of  war,  and  also  according  to  the  law  of  Mex- 
ico of  the  lOth  of  August  1803,  had  the  right  to  seize  and  con- 
fiscate them.  If  the  claimant  thought  that  the  ca])ture  was 
unlawful,  it  was  his  duty  to  have  presented  his  claim  to  the 
Mexican  Government,  which  he  certainly  might  have  done 
under  the  law  of  the  19th  of  November  1807.' 

^^The  last  paragraph  of  this  quotation  may  be  applied  to 
this  ca^e,  because  the  operation  in  which  tlie  claimant  describes 
himself  as  being  engaged  might  perha(>s  have  been  considered 
unlawful  according  to  the  laws  of  both  the  United  States  and 
Mexico. 

"As  the  undersigned  deems  the  foregoing  considerations  con- 
clusive, he  has  not  referred  to  others  of  a  similar  character 
and  upon  which  he  founds  his  opinion  that  the  present  claim 
should  be  dismissed." 

October  1,  1875,  the  umpire.  Sir  Edward 
mp     g   war  .    jij^pn^^j,^  rendered  the  following  award: 

*' The  Umpire  considers  that  the  facts  put  forward  by  the 
claimant  are  sufficiently  proved,  viz,  that  the  cotton  belonged 
to  him;  that  it  was  seized  and  taken  by  troops  belonging  to 
the  Mexican  Government  and  under  the  command  of  General 
Cortina;  that  the  place  at  which  the  seizure  took  place  was 
between  Piedras  Negras  and  Laredo,  which  must  therefore 
have  been  in  one  of  the  Mexican  States  of  Coahnila  and  Tarn- 
aulipas;  and  that  the  cotton  which  was  avowedly  on  its  way 
to  Matamoras  for  export  was  seized  on  or  about  the  20th  of 
September,  1804. 

"These  facts  are  not  disproved  by  evidence  on  the  part  of 
the  defence. 
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''  The  argament  of  most  weight  which  has  been  suggested 
by  the  latter  is  that  all  coinmunication  with  points  occupied 
by  the  enemy  was  forbidden.  But  there  is  no  proof  that  any 
of  the  territory  through  which  the  cotton  had  passed,  or  was 
intended  to  pass,  was  occupied  by  the  enemies  of  the  Mexican 
Government.  It  is  true  that  the  States  of  Goahuila  and  Ta- 
maulipas  were  under  martial  law;  but  that  state  of  things 
did  not  justify  the  Mexican  authorities  in  seizing  the  goods  of 
private  persons  and  neutrals  without  giving  them  compensa- 
tion ;  or  if  they  thought  it  necessary  to  seize  the  cotton  in  order 
that  it  might  not  fall  into  the  hands  of  or  even  pay  duty  to 
the  enemy,  they  were  still  bound  to  indemnify  its  owner. 

'<  The  Umpire  has  been  unable  to  discover  any  proclamation 
or  other  manifesto  by  the  Mexican  Government  to  the  efifect 
that  either  Goahuila  or  Tamaulipas  was  occupied  by  the 
enemy,  and  it  is  a  historical  fact  that  the  city  of  Matamoras 
was  first  occupied  by  the  French  forces  on  the  26th  of  Sep- 
tember 1864. 

^^The  Umpire  is  therefore  of  opinion  that  the  claimant  was 
committing  no  illegal  act  in  transporting  his  cotton  through 
Goahuila  and  Tamaulipas  with  destination  to*  Matamoras  on 
the  20th  of  September  1864,  and  that  as  it  was  seized  by 
Mexican  authorities,  the  Mexican  Government  is  bound  to 
indemnify  the  claimant. 

^'The  claimant  asserts  that  there  were  1,914  bales  of  cotton. 
The  witnesses  a^ree  that  there  were  not  less  than  1,900,  which 
latter  number  the  Umpire  will  therefore  adopt. 

**The  average  weight  of  each  bale  is  shown  to  be  600  lbs. 
and  the  value  35  cents  per  lb.  But  with  regard  to  the  value 
it  must  be  remembered  that  the  cotton  was  still  a  long  way 
from  Matamoras  when  seized,  and  that  there  is  always  some 
risk  of  damage  being  done  to  it  during  the  journey.  The 
Umpire  therefore  thinks  that  it  will  be  fairer  to  put  the  value 
at  30  cents  the  lb. 

*'The  Umpire  therefore  awards  that  there  be  paid  by  the 
Mexican  Government  on  account  of  the  above  mentioned  claim 
the  sum  of  two  hundred  and  eighty-iive  thousand  Mexican 
gold  dollars  ($285,000)  with  interest  at  six  per  cent,  per  annum 
from  the  20th  of  September  1864  to  the  date  of  the  final  award." 

The  claim  of  La  Abra  Silver  Mining  Com- 

Oommunoiienf  Opin-  pany  was  for  damages  for  being  di8i)os8essed 

^^^  '^  of  a  mine  in  Mexico  and  for  the  seizure  of  ores 

by  the  Mexican  authorities. 
The  opinion  of  Mr.  Wadsworth  on  the  claim  was  merely 
formal,  since  the  case  must,  as  he  said,  go  to  the  umpire  for 
decision. 

Mr.  Zamacona  compared  the  claim  to  that  of  Dr.  Gardiner. 
When  it  was  first  presented  to  the  Department  of  State  it  was 
5627— Vol.  2 ^22 
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represented,  said  Mr.  Zamacona,  by  only  two  lawyers,  and  the 
amount  demanded  was  $  1,930,000.  Three  months  later  anothei 
lawyer  came  in,  and  it  was  swollen  to  $3,000,000.  When  the 
brief  was  submitted  there  were  four  lawyers,  and  the  claim 
had  grown  to  $3,962,000.  It  appeared  that  the  sale  of  the  mine 
was  made  on  September  25, 1865,  for  the  sum  of  $50,000.  In 
March  1868  its  value  had  risen  to  $2,500,000.  It  was  strange 
how  the  value  could  have  increased  so  enormously  while, 
according  to  the  company's  statements,  the  enterprise  had 
encountered  nothing  but  difficulties  and  embarrassments. 
The  history  of  the  company,  as  related  by  itself,  was  an  unin- 
terrupted series  of  struggles  with  the  populace  and  the  author- 
ities of  the  place,  each  vying  with  the  other  in  rapacity  and 
malevolence.  Mr.  Zamacona  entered  into  an  examination  of 
the  testimony,  declaring  at  the  end  that  the  most  of  it  evidently 
was  obtained  by  fraud,  and  that  the  final  result  of  the  gigantic 
claim  was  nothing.    It  verged  almost  on  the  absurd. 

Sir  Edward  Thornton  delivered  his  opinion 
Umpire^s  Award,  ou  the  claim  December  27,  1875.  He  said 
that,  in  spite  of  the  evidence  to  the  contrary^ 
he  was  convinced  that  the  local  authorities  exhibited  toward 
the  agent  of  the  company  a  spirit  of  bitter  hostility  and  en- 
couraged their  countrymen  to  behave  in  like  manner.  He 
thought  the  evidence  showed  that  the  local  authorities  were 
determined  to  drive  the  claimants  out  of  the  country.  So  de- 
termined was  this  hostility  that  it  would  have  been  useless  to 
appeal  to  the  courts  of  justice.  He  was  of  opinion  that  the 
claimants  should  be  reimbursed  for  their  expenditures,  and 
also  for  the  value  of  ores  which  they  had  extracted  but  were 
forced  to  abandon.  On  these  sums  interest  should  be  allowed. 
The  evidence  showed  that  there  had  been  invested  and  ex- 
pended the  sum  of  $341,791.06.  From  this  sum  there  should 
be  deducted  $17,000,  which  had  been  derived  from  reduced 
ores.  He  was  satisfied  from  the  respectable  evidence  pro- 
duced that  a  large  quantity  of  valuable  ore  had  been  aban- 
doned, but  there  was  not  sufficient  proof  that  the  number  of 
tons  stated  by  the  various  witnesses  were  actually  at  the  mill 
or  at  the  mines  at  the  time  of  the  abandonment.  Neither 
books  nor  reports  had  been  produced,  nor  had  any  reason  been 
given  for  their  nonproduction,  though  he  could  not  doubt 
that  books  were  kept  and  that  reports  of  the  daily  extraction 
of  ore  were  made  to  the  company  at  New  York.    On  this 
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branch  of  the  case  he  pat  the  damage  at  $100,000^  which  he 
considered  to  be  possibly  much  less  than  the  real  value  of  the 
ores.  On  the  whole  claim  he  allowed  $358,791.06  in  Mexican 
gold,  with  interest  at  6  per  cent  firom  March  20, 1868,  to  the 
date  of  the  final  award,  and  the  further  snm  of  $100,000,  ¥rith 
the  same  rate  of  interest  from  March  20, 1869. 

After  these  awards  were  made  the  agent  of 
j^^*  Mexico  presented  to  the  umpire  a  motion  for 
a  rehearing,  accompanied  with  some  new  evi- 
dence and  a  reexamination  of  the  old.  October  20,  1876,  the 
umpire  refused  the  motion  on  the  ground  (1)  that  he  had  no 
right  to  consider  any  evidence  besides  <' that  which  had  already 
been  before  the  commissioners,  had  been  examined  by  them, 
and  transmitted  to  the  umpire;"  (2)  that,  as  he  had  already 
examined  that  evidence  with  all  the  care  of  which  he  was  capa- 
ble, it  was  not  likely  that  a  reexamination  of  it  would  alter  his 
opinion;  (3)  that  as  his  decisions  had,  without  his  wishes  being 
consulted,  been  made  public,  and  as  they  were  known  by  the 
convention  to  be  final  and  without  appeal,  it  was  probable  that 
they  had  been  made  the  basis  of  transactions  which  an  altera- 
tion or  reversal  of  them  might  seriously  prejudice;  and  (4) 
that,  in  his  opinion,  the  provisions  of  the  convention  in  effect 
debarred  him  firom  rehearing  cases  which  he  had  already  de- 
cided, and  deprived  each  government  of  the  right  to  expect 
that  any  claim  should  be  reheard.  In  respect,  however,  of  the 
charges  of  fraud  and  perjury,  he  said: 

^<  In  the  above-mentioned  case,  No.  489,  the  Mexican  agent 
would  wish  the  umpire  to  believe  that  all  the  witnesses  for  the 
claimant  have  perjured  themselves,  whilst  all  those  for  the 
defense  are  to  be  implicitly  believed.  Unless  there  had  been 
proof  of  x>eijury  the  umpire  would  not  have  been  justified  in 
refusing  credence  to  the  witnesses  on  the  one  side  or  the  other, 
and  could  only  weigh  the  evidence  on  each  side  and  decide  to 
the  best  of  his  judgment  in  whose  favor  it  inclined.  If  per- 
jury can  still  he  proved  by  further  evidence,  the  umpire  appre- 
hends that  there  are  courts  of  justice  in  both  countries  by 
which  perjurers  can  be  tried  and  convicted,  and  he  doubts 
whether  the  government  of  either  would  insist  upon  the  pay- 
ment of  claims  shown  to  be  founded  upon  perjury.  In  the 
case  No.  447,  *Beuj.  Weil  v.  Mexico,'  the  agent  of  Mexico  has 
produced  circumstantial  evidence  which,  if  not  refuted  by  the 
claimant,  would  certainly  contribute  to  the  suspicion  that  per- 
jury has  been  committed  and  that  the  whole  claim  is  a  fraud. 
For  the  reason  already  given  it  is  not  in  the  power  of  the  um- 
pire to  take  that  evidence  into  consideration,  but  if  perjury 
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shall  be  proved  hereafter  no  one  would  rejoice  more  than  the 
nmpire  himself  that  his  decision  should  be  reversed  and  that 
justice  should  be  done."^ 

At  a  meeting  of  the  agents  and  secretaries 
rva  on  y  ^^  ^^^  commission  on  November  20, 1876,  for 
the  purpose  of  publishing  the  umpire's  last 
resolutions,  the  agent  of  Mexico  presented  certain  written 
statements,  with  a  view  to  have  them  entered  of  record. 
Owing  to  the  objection  of  the  representative  of  the  United 
States,  the  statements  were  not  recorded.  They  all  related  to 
the  status  of  certain  awards,  and  one  of  them,  which  particu- 
larly referred  to  the  Weil  and  La  Abra  cases,  was  as  follows: 

"The  Mexican  Government,  in  fulfillment  of  article  5  of  the 
convention  of  July  4, 1868,  considers  the  result  of  the  proceed- 
ings of  this  commission  as  a  full,  perfect,  and  final  settlement 
of  all  claims  referred  to  in  said  convention,  reserving,  never- 
theless, the  right  to  show  at  some  future  time,  and  before  the 
proper  authority  of  the  United  States,  that  the  claims  of  Ben- 
jamin Weil  (No.  447)  and  La  Abra  Silver  Mining  Company  (So. 
4S9)  both  on  the  American  docket,  are  fraudulent  and  based 
on  affidavits  of  perjured  witnesses;  this  with  a  view  of  ap- 
pealing to  the  sentiments  of  justice  and  equity  of  the  United 
States  Government,  in  order  that  the  awards  made  in  favor  of 
the  claimants  should  be  set  aside.'" 

As  the  statements  were  not  entered,  Mr.  Avila,  the  Mexican 
agent,  transmitted  them  to  Mr.  Mariscal,  by  whom  they  were 
communicated  to  Mr.  Fish.  Mr.  Fish  in  a  note  to  Mr.  Mariscal, 
referring  to  the  statements  generally,  said:^ 

"It  may  be  quite  proper  that  Mr.  Avila  should  advise  you 
of  his  views  as  to  any  particular  awards,  or  as  to  any  points 
connected  with  the  closing  labors  of  the  commission,  and  you 
may  have  felt  it  to  be  your  duty  to  bring  to  the  notice  of  this 
government  those  views  so  communicated  tp  you. 

"I  must  decline,  however,  to  entertain  the  consideration  of 
any  question  which  may  contemplate  any  violation  of  or  de- 
parture from  the  provisions  of  the  convention  as  to  the  final 
and  binding  nature  of  the  awards,  or  to  pass  upon,  or  by 
silence  to  be  considered  as  acquiescing  in,  any  attempt  to 
determine  the  effect  of  any  particular  award. 

"With  your  appreciation  of  the  objects  in  contemplation  in 
this  method  of  settlement  of  differences  between  the  two  gov- 
ernments, and  with  your  intimate  acquaintance  with,  the  par- 


» H.  Ex.  Doc.  103, 48  Cong.  1  seas.  127-128. 
sH.  Report  27,  part  2,  45  Cong.  2  sess.  29. 

3  Mr.  Fish,  Seo.  of  State,  to  Mr.  Mariscal,  Dec.  4,  1876,  11.  Report  27, 
part  2,  45  Cong.  2  sees.  30-31. 
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IJcnIar  provisions  of  this  conyention,  as  with  reference  to  the 
binding  character  of  the  awards  made  by  the  commissioners 
or  by  the  ampire,  you  will  readily  appreciate  my  extreme  un- 
willingness to  consider  that^  at  the  moment  when  the  proceed- 
ings relating  to  the  commission  have  been  bronght  to  a  close 
and  the  obligation  upon  each  government  to  consider  the 
result  in  each  case  as  absolutely  final  and  conclusive  becomes 
perfect,  the  Government  of  Mexico  has  taken,  or  purposes  to 
take,  any  steps  which  would  impair  this  obligation." 

To  this  communication  Mr.  Mariscal  replied:* 

"  It  is  not  my  intention,  nor  the  intention  of  8r.  Avila,  to 
open  any  question  whatever,  nor  to  put  in  doubt  the  final  and 
conclusive  character  of  the  above  mentioned  awards.  As  a 
proof  of  this,  Sr.  Avila  begins  his  first  statement  by  saying 
'  that  the  Mexican  Government,  in  the  fulfillment  of  article  5 
of  the  convention  of  July  4,  1868,  considers  the  result  of  the 
proceedings  of  this  commission  as  a  full,  perfect,  and  final 
settlement  of  all  claims  referred  to  said  commission.'  I  beg 
leave  to  call  your  attention  to  the  fact  that  Sr.  Avila  only 
expresses  afterward  the  possibility  that  the  Mexican  Govern- 
ment may  at  some  future  time  have  recourse  to  some  proper 
authority  of  the  United  States  to  prove  that  the  two  claims 
he  mentioned  were  based  on  perjury,  with  a  view  that  the 
sentiments  of  equity  of  the  Government  of  the  United  States, 
once  convinced  that  frauds  have  actually  been  committed,  will 
then  prevent  the  definite  triumi)h  of  these  frauds.  It  seems 
clear  that  if  su(;h  an  appeal  should  be  made  it  will  not  be 
resorted  to  as  a  means  of  discarding  the  obligation  which 
binds  Mexico,  and  that,  should  it  prove  unsuccessful,  the 
Mexican  Government  will  recognize  its  obligation  as  before." 

Mr.  Vallarta,  the  Mexican  minister  of  foreign  affairs,  ap- 
proved the  representations  of  Mr.  Mariscal  in  the  following 
term»:  * 

*'  The  explanations  you  have  given  to  the  Secretary  of  State 
are  wholly  in  conformity  with  the  construction  that  the  Mexi- 
can (loveininent  gives  to  tlie  statements  of  its  agent. 

"  Far  from  intending  to  elude  the  fulfillment  of  the  obliga- 
tions it  contracted  through  the  convention  of  the  4th  July 
IS&Sy  the  same  government  has  already  given  a  conclusive 
proof  of  its  resolution  to  fulfill  them,  having  paid,  amid  very 
diflicnlt  circumstances,  the  first  installment  of  the  balance 
awarded  against  it. 

"  And  however  painful  it  may  be  for  Mexico  to  give  away 
the  considerable  amounts  of  the  awards  allowed  in  the  cases 
of  Benjamin  Weil  and  the  Abra  Mining  Company,  when  the 
fraudulent  character  of  these  claims  is  once  known,  if  the 

<Mr.  Mariscal  to  Mr.  Fish,  Dec.  8,  1876,  H.  Report  27,  part  2,  45  Ooog.  2 

32. 
sH.  Beport  27,  part  2,  45  Coug.  2d  sess.  32. 
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appeal  to  the  sentiments  of  justice  and  equity  of  the  United 
States  Government,  announced  in  the  first  of  the  statements 
in  question,  should,  for  any  cause  whatever,  be  ineffective,  the 
Mexican  Government  will  conscientiously  fulfill  the  obligations 
imposed  on  it  by  that  international  compact." 

January  19, 1877,  Mr.  Fish  inclosed  to  Mr. 
*  1878^*  '  Swann,  chairman  of  the  Committee  on  Foreign 
Affairs,  a  statement  of  the  accounts  of  the 
commission,  together  with  a  draft  of  a  bill  to  provide  for  the 
distribution  by  the  Secretary  of  the  Treasury  of  the  moneys 
which  should  be  received  from  Mexico  under  the  convention; 
and  he  also  inclosed  the  opinion  of  the  umpire  in  the  Weil 
and  La  Abra  cases,  his  declaration  on  a  motion  for  a  rehear- 
ing, and  the  diplomatic  correspondence  which  has  just  been 
cited.  The  bill  was  passed  by  the  House  on  the  9th  of  Febru- 
ary, and  was  sent  to  the  Senate,  where  it  was  referred  to  the 
Committee  on  the  Judiciary.  It  was  favorably  reported  by 
that  committee,  but,  on  the  suggestion  of  fraud  in  the  Weil 
and  La  Abra  cases,  was  afterward  recommitted,  and  the 
session  expired  without  farther  action  upon  it.^ 

On  the  16th  of  the  ensuing  November,  Congress  being  again 
in  session,  Mr.  Evarts,  who  had  then  become  Secretary  of 
State,  again  communicated  to  Mr.  Swann  the  bill  which  had 
previously  been  inclosed  to  him  by  Mr.  Fish,  and  asked  that 
it  might  be  "  promptly  considered,"  in  order  that  the  Depart- 
ment might  be  <' relieved  from  the  importunities  of  the  claim- 
ants." He  adverted  to  the  fact  that  Mexico  had  paid  the  first 
installment,  but  stated  that  he  had  hesitated  to  distribute  it, 
though  that  course  would  have  been  <<  according  to  the  prac- 
tice of  the  government,"  because  of  need  of  legislation  to 
make  good  to  the  fund  the  amount  with  which  the  United 
States  was  chargeable,  and  because  of  what  had  been  done  in 
Congress  during  the  previous  session. 

On  the  7th  of  November  Mr.  Forney,  by  unanimous  consent, 
introduced  in  the  House  a  joint  resolution  which,  after  reciting 
that  the  charges  of  fraud  and  perjury  in  the  Weil  and  La  Abra 
cases  should  be  investigated,  ^^  to  the  end  that  the  United 
States  may  not  involuntarily  be  made  a  party  to  a  fraud  uiK>n 
a  friendly  nation,"  provided  that  the  Treasurer  of  the  United 
States  should  pay  no  money  on  account  of  the  two  claims  till 

1  Cong.  Record,  44  Cong.  2  sees.  1548^  221fi. 
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farther  information  shoald  be  obtained  by  Congress.^  This 
resolution  was  referred  to  the  Committee  on  Foreign  Affairs, 
which  on  December  12,  1877,  reported  through  Mr.  Wilson 
that  the  matter  was  ^'  entirely  within  the  jurisdiction  and  dis- 
cretion of  the  treaty-making  power."  ^  In  accordance  with  this 
view,  the  committee  recommended  that  the  joint  resolution 
should  not  pass,  but  amended  the  bill  for  the  distribution  of 
the  money  by  inserting  a  section  to  the  effect  that  nothing  in 
the  act  slu>uld  be  construed  as  precluding  the  President  and 
Secretary  of  State  from  making,  on  the  application  of  the  Mexi- 
can Grovemment,  an  investigation  of  charges  of  fraud  or  per- 
jury materially  affecting  any  particular  awards,  or  from  sus- 
pending, ill  their  discretion,  "  payment  of  the  amounts  which 
otherwise  would  be  payable  upon  said  claims  so  made  the  sub- 
ject of  inquiry  or  negotiation." 

As  there  was  delay  in  disposing  of  the  matter  in  the  House, 
Mr.  Davis,  of  Illiiioia,  on  April  1,  1878,  introduced  in  the 
Senate  a  bill  similar  to  that  before  the  House.  It  was  consid- 
ered, amended,  and  passed  in  secret  session,  and  was  then 
sent  to  the  House,  where  it  was  passed  with  a  lurtlier  amend- 
ment. It  was  then  referred  to  a  conference  committee,  whose 
report  was  duly  adopted.  The  bill  was  approved  by  the  Presi- 
dent June  18,  1878.^  In  the  form  in  which  it  thus  became  a 
law,  it  contained  the  following  section : 

"Sec.  6.  And  whereas  the  Government  of  Mexico  has  called 
the  attention  of  the  Gk)verument  of  the  United  States  to  the 
claims  hereinafter  named  with  a  view  to  a  rehearing:  There- 
fore, Be  it  enacted^  That  the  President  of  the  United  {States  be, 
and  he  is  hereby,  requested  to  investigate  any  charges  of  fraud 
presented  by  the  Mexican  Government  as  to  the  cases  herein- 
after named,  and  if  he  shall  be  of  the  0|»inion  that  the  honor  of 
the  United  States,  the  principles  of  public  law  or  considera- 
tions of  justice  and  equity,  require  that  the  awards  in  the 
cases  of  Benjamin  Weil  and  La  Abra  Silver  Mining  Company, 
or  either  of  them,  should  be  opened  and  the  cases  retried,  it 
shall  be  lawful  for  him  to  withhold  payment  of  said  awards,  or 
either  of  them,  until  such  case  or  cases  shall  be  retried  and 
decided  in  such  manner  as  the  Governments  of  the  United 
States  and  Mexico  may  agree,  or  until  Congress  shall  other- 
wise direct. 

>  H.  Report  27,  part  2,  45  Cong.  2  seas.  8. 

>H.  Report  27y  45  Cong.  2  sees. 

'20  Stat.  L.  114;  H.  Ex.  Doo.  103;  48  Cong.  1  sess.  764.  767. 
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<<And  in  case  of  such  retrial  and  decision,  any  moneys  paid 
or  to  be  paid  by  the  Republic  of  Mexico  in  respect  of  said 
awards  respectively  shall  be  held  to  abide  the  event,  and  shall 
be  disposed  of  accordingly;  and  the  said  present  awards  shall 
be  set  aside,  modified,  or  affirmed,  as  may  be  determined  on 
snch  retrial :  Provided j  That  nothing  herein  shall  be  construed 
as  an  expression  of  any  opinion  of  Congress  in  respect  to  the 
character  of  said  claims,  or  either  of  them." 

In  compliance  with  this  request  Mr.  Evarts, 

Xr.  Xrartf ■  Seport.  as  Secretary  of  State,  made  in  behalf  of  the 

President  an  investigation  of  the  charges  of 

fraud.     The  result  he  communicated  to  the  President  in  the 

following  report,  which  received  the  President's  approval: 

"August  13, 1879. 
"To  the  President: 

"I  have  brought  to  a  close  my  examinations  of  the  proofs, 
documents,  and  arguments  laid  before  me  on  the  part  of  the 
Mexican  Government,  both  in  the  case  of  Benjamin  Weil  and 
of  La  Abra  Silver  Mining  Company,  and  liave  heard  oral 
argument,  also,  from  counsel  representing  that  Government. 
In  reply  to  the  application  of  the  Mexican  Government  in 
respect  of  both  of  these  cases,  I  have  heard  counsel  in  behalf 
of  the  jiarties  interessted  in  the  awards  respectively. 

"The  conclusions  I  have  come  to  as  to  the  proper  course  to 
be  pursued  by  the  President  under  the  diplomatic  presentation 
of  these  cases  made  by  the  Republic  of  Mexico,  and  the  request 
made  to  the  President  by  Congress,  under  the  fifth  section  of 
the  act  of  June  18,  1878,  providing  for  the  distribution  ot  the 
awards  under  the  convention  with  Mexico,  are  as  follows: 

"First.  I  am  of  opinion  that  as  between  the  United  States 
and  Mexico  the  latter  Government  has  no  right  to  complain  of 
the  conduct  of  these  claims  before  the  tribunal  of  commission^ 
ers  and  umpire  provided  by  the  convention,  or  of  the  judg- 
ments given  thereupon,  so  far  as  the  integrity  of  the  tribunal 
is  concerned,  the  regularity  of  the  proceedings,  the  full  oppor- 
tunity in  time  and  after  notice  to  meet  the  case  of  the  respec- 
tive claimants,  and  the  free  and  deliberate  choice  exercised  by 
Mexico  as  to  the  methods,  the  measures,  and  means  of  the 
defense  against  the  same. 

"I  conclude,  therefore,  that  neither  the  principles  of  public 
law  nor  considerations  of  justice  or  equity  require  or  permit  as 
between  the  United  States  and  Mexico  that  the  awards  in  these 
cases  should  be  opened  and  the  cases  retried  before  a  new  inter- 
national tribunal,  or  under  any  new  convention  or  negotiation 
respecting  the  same  between  the  United  States  and  Mexico. 

"  Second.  I  am,  however,  of  opinion  that  the  matters  brought 
to  the  attention  of  this  Government  on  the  part  of  Mexico  do 
bring  into  grave  doubt  the  substantial  integrity  of  the  claim 
of  Beigamin  Weil,  and  the  sincerity  of  the  evidence  as  to  the 
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measure  of  damages  insisted  upon  and  accorded  in  the  case 
of  La  Abra  Silver  Mining  Company,  and  that  the  honor  of 
the  United  States  does  require  that  these  two  cases  shonld  be 
farther  investigated  by  the  United  States  to  ascertain  whether 
this  Government  has  been  made  the  means  of  enforcing  against 
a  friendly  x)ower  claims  of  our  citizens  based  upon  or  exagger- 
ated by  fraad. 

^<If  such  farther  investigation  should  remove  the  doubts 
which  have  been  fairly  raised  upon  the  representations  of 
Mexico,  the  honor  of  the  United  States  will  have  been  com- 
pletely maintained.  If,  on  the  other  hand,  the  claimants  shall 
fail  in  removing  these  doubts,  or  they  should  be  replaced  by 
certain  condemnation,  the  honor  of  the  United  States  will  be 
vindicated  by  such  measures  as  may  then  be  dictated. 

"Third.  The  executive  government  is  not  furnished  with 
the  means  of  instituting  and  pursuing  methods  of  investiga- 
tion which  can  coerce  the  production  of  evidence  or  compel  the 
examination  of  parties  and  witnesses. 

"The  authority  for  such  an  investigation  must  proceed  from 
Congress.  I  would  advise,  therefore,  that  the  proofs  and  con- 
clusions you  shall  come  to  thereon,  if  adverse  to  the  immediate 
payment  on  these  awards  of  the  installments  received  from 
Mexico,  be  laid  before  Congress  for  the  exercise  of  their  ple- 
nary authority  in  the  matter. 

"  Fourth.  It  may  be  that,  as  the  main  imputation  in  the  case 
of  La  Abra  Silver  Mining  Company  is  of  fraudulent  exag- 
geration of  the  claim  in  its  measure  of  damages,  it  may  consist 
with  a  proper  reservation  of  further  investigation  in  this  case 
to  make  the  distribution  of  the  installments  in  hand. 

"I  have  this  subordinate  consideration  still  under  examina- 
tion, and  should  you  entertain  this  distinction  will  submit  my 
further  conclasions  on  this  point. 

"All  which  is  respectfully  submitted. 

"Wm.  M.  Evabts. 

"August  8, 1879. 

"The  foregoing  conclusions  of  the  Secretary  of  State  are 
approved. 

"E.  B.  Hayes. 
"August  13, 1879.^^ 

The  statement  that  the  "main  imputation^'  in  La  Abra  case 
was  "of  fraudulent  exaggeration  of  the  claim  in  its  measure  of 
damages'^  seems  to  have  betrayed  a  partial  misapprehension  as 
to  Mexico's  actual  position  on  the  subject.  The  Mexican  Gov- 
ernment took  the  ground,  not  only  in  its  prior  diplomatic  notes, 
but  also  in  the  arguments  of  its  counsel,  that  the  claim  was 
wholly  fraudulent  and  groundless.^    Nevertheless,  the  report 


» H.  Ex.  Doc.  103, 48  Cong.  1  boss.  155, 159, 161, 192, 449, 473. 
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declared  that  the  honor  of  the  United  States  required  the  far- 
ther investigation  of  both  cases,  and  pointed  to  Congress  as  the 
source  from  wliich  the  means  for  such  an  investigation  must 
be  derived.  The  report  was  duly  communicated  to  the  Senate,* 
and  a  bill  was  introduced  iu  each  house  to  provide  for  the 
reference  of  the  cases  to  the  Court  of  Claims.  On  June  9, 1880, 
it  was  reported  by  the  Committee  on  Foreign  Affairs  favorably.^ 
The  next  day  the  Senate  Committee  on  the  Judiciary  reported 
it  unfavorably,  on  the  ground  that  if  the  two  awards  in  ques- 
tion should  be  reopened  it  should  be  **by  a  new  convention,'' 
in  which  provision  should  be  made  for  the  hearing  of  all 
claimants  who  complained  of  the  decisions  of  the  commission.^ 
Congress  having  adjourned  without  taking 
Judicial  ProoaedingB  decisive  action,  Mr.Navarro,  the  Mexican  min- 

^^^^•*  ^^  ister,on  July  30,1880,informed  Mr.Evarts  that 
the  lawyers  employed  by  Mexico  in  Washington 
had  thought  proper  to  take  certain  measures  before  the  courts 
of  the  District  of  Columbia  against  the  promoters  of  the  Weil 
and  La  Abra  claims.  He  said  that  his  government  would  con- 
tinue to  pay  the  installments  on  the  awards,  and  that  it  only 
proposed  to  have  recourse  to  one  of  the  competent  authorities 
of  the  United  States  to  prove  that  both  claims  were  based  on 
perjury,  and,  when  this  should  have  been  established,  to  appeal 
to  the  sentiments  of  justice  and  equity  of  the  Government  of 
the  United  States,  to  the  end  that  fraud  might  not  triumph. 
On  the  4th  of  August  Mr.  Evarts  replied  that  the  proposed 
step  was  regarded  as  a  distinct  departure  from  the  attitude 
previously  taken  by  Mexico,  and  as  a  contradiction  of  the  pur- 
pose of  the  fifth  article  of  the  convention  of  1868,  which  abso- 
lutely forbade  any  attempt  on  the  part  of  Mexico  to  obstruct 
the  execution  of  the  awards.  The  Mexican  Government  pro- 
ceeded no  further  in  the  matter.* 

Up  to  this  time  three  installments  had  been 
^*an(!r*La*"Abra  ^^^^^i^^^^d  ^^  ^^  Abra  award,  but  none  on 

Awards.*        '    ^^^  Weil.    On  the  3d  of  September  1879  Mr. 

Evarts,  acting  upon  the  view  of  the  Mexican 

position  expressed  in  his  report  of  the  13th  of  the  preceding 

month,  advised  the  President  that  the  three  installments  thon 


» Message  of  April  15, 1880,  S.  Ex.  Doc.  150, 46  Cong.  2 

«H.  Report  1702, 46  Cong.  2  sess. 

»  8.  Report  712, 46  Cong.  2  sess. 

*B..  Ex.  Doc.  103, 48  Cong.  1  sess.  611,  612. 
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received  od  La  Abra  claim  might  properly  be  distributed, 
reserving  the  qaestion  as  to  later  installments.  This  coarse 
was  taken,  bat  the  money  received  in  the  Weil  case  was  with- 
held. On  January  31,  1880,  another  installment  was  paid  by 
Mexico.  This  installment  and  the  four  installments  received 
in  the  Weil  case  were  withheld  till  August  14, 1880,  when  the 
President,  in  the  absence  of  the  Secretary  of  State,  directed 
the  Acting  Secretary  of  State  to  distribute  them.^  The  fifth 
installment  on  La  Abra  claim  was  paid  by  Mr.  Evarts  March  5, 
1881,  and  the  fifth  on  the  Weil  claim  by  Mr.  Blaine,  then 
Secretary  of  State,  on  the  8th  of  the  same  month.  The  total 
amount  of  the  distributions  on  La  Abra  claim  was  1240,683.06; 
on  the  Weil  claim,  $171,889.64. 

When  Mr.  Arthur  became  President  all  fur- 
^'"aS^rimr  *  **^®^  distributions  on  the  awards  in  question 
were  suspended,  and  negotiations  were  opened 
with  Mexico  for  an  international  rehearing.^  To  this  end  a 
convention  was  signed  at  Washington  July  13, 1882,  by  Mr. 
Frelinghuysen  and  Mr.  Romero,  by  which  it  was  provided  that 
the  awards  in  qaestion  should  be  considered  as  set  aside  as  to 
installments  not  paid  by  Mexico  before  January  31, 188J,  and 
that  the  claims  should  be  reheard  before  an  arbitrator.  Each 
government  was  to  appoint  an  agent  and  counsel,  and  the 
arbitrator  and  any  commissioner  appointed  by  him  were  to 
have  i)ower  to  administer  oaths  and  take  testimony;  and  per- 
sons convicted  of  testifying  falsely  before  them  were  to  be 
punishable  for  perjury.  The  arbitrator  was  also  to  have  power 
to  call  upon  the  courts  of  either  country  to  compel  the  giving 
of  testimony  and  the  production  of  books  and  papers.  If  the 
claims  should  not  be  found  to  be  fraudulent,  Mexico  was  to 
pay  the  awards  previously  rendered.  If  it  should  be  found 
that  they  were  not  wholly  fraudulent,  the  arbitrator  was  to  fix 
the  amount  to  be  paid.  If  they  should  be  found  to  be  wholly 
fraudulent,  Mexico  was  to  be  discharged  from  paying  further 

»S.  Ex.  Doc.  109,  50  Cong.  1  boss.  4,  9. 

^It  18  proper  to  advert  to  the  fact  that  on  December  9,  1881,  Mr.  Blaine, 
being  still  Secretary  of  State,  in  a  note  to  Mr.  Zamacona,  inclosing  a 
report  of  a  secret  agent  of  the  Treasury  bearing  on  the  Weil  claim,  ob- 
served: ''Permit  me  to  say  that  this  government  can  have  no  less  moral 
interest  than  that  of  Mexico  in  probing  any  allegation  of  Arand  whereby 
the  good  faith  of  both  in  a  common  transaction  may  have  been  Imposed 
upon."    (H.  Ex.  Doc.  103,  48  Cong.  1  sees.  361.) 
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iQBtallments  upon  them,  except  so  far  as  the  arbitrator  might 
find  that  third  parties  had  in  good  faith  acquired  vested  rights 
which  ought  to  be  protected.* 

While  the  convention  was  pending  in  the 
Seftuai  of  Kaada.  Senate,  John  J.  Key,  one  of  Weil's  original 
^urt  ^^^^^  attorneys,  applied,  as  assignee  of  a  part  of 
the  award,  to  the  supreme  court  of  the  District 
of  Columbia  for  a  writ  of  mandamus  to  compel  Mr.  Frelinghuy- 
sen,  as  Secretary  of  State,  to  distribute  the  installment  then 
in  his  hands.  In  due  course  the  case  came  before  the  Supreme 
Court  of  the  United  States,  by  which  the  proceeding  was,  on 
January  7, 1884,  dismissed.  The  opinion  of  the  court,  which 
was  delivered  by  Chief  Justice  Waite,  contained  a  compre- 
hensive discussion  of  the  principles  of  law  involved  in  the 
case  and  practically  determined  all  the  questions  raised  by 
the  claimant  as  to  the  power  of  the  government  to  deal  with 
the  award  in  such  manner  as  its  international  duties  and  its 
honor  might  require.  Among  other  things.  Chief  Justice 
Waite  said: 

"There  is  no  doubt  that  the  provisions  of  the  convention 
[of  1868]  as  to  the  conclusiveness  of  the  awards  are  as  strong 
as  language  cini  make  them.  •  *  •  But  this  is  to  be  con- 
strued as  language  used  in  a  compact  of  two  nations  'for  the 
adjustment  of  the  claims  of  the  citizens  of  either  •  •  • 
against  the  other,'  entered  into  'to  increase  the  friendly  feeling 
between'  republics,  and  'so  to  strengthen  the  system  and 
principles  of  republican  government  on  the  American  con- 
tinent.' No  nation  treats  with  a  citizen  of  another  nation 
except  through  his  government.  The  treaty,  when  made,  rep- 
resents a  compact  between  the  governments,  and  each  govern- 
ment holds  the  other  responsible  for  every  act  done  by  their 
respective  citizens  under  it.  The  citizens  of  the  United  States 
having  claims  against  Mexico  were  not  parties  to  this  conven- 
tion. •  •  •  The  presentation  by  a  citizen  of  a  fraudulent 
claim  or  false  testimony  for  reference  to  the  commission  was 
an  imposition  on  his  own  government,  and  if  that  government 
afterwards  discovered  that  it  had  in  this  way  been  made  an 
instrument  of  wrong  toward  a  friendly  power  it  would  be  not 
only  its  right  but  its  duty  to  repudiate  the  act  and  make  repa- 
ration as  ^r  as  possible  for  the  consequences  of  its  neglect,  if 
any  there  had  been.  International  arbitration  must  always 
proceed  on  the  highest  principles  of  national  honor  and  integ- 
rity. Claims  presented  and  evidence  submitted  to  such  a  tri- 
bunal must  necessarily  bear  the  impress  of  the  entire  good 

>S.  Report  1630,  50  Cong.  1  seas.  34. 
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faith  of  the  government  from  which  they  come,  and  it  is  not  to 
be  presumed  that  any  government  will  for  a  moment  allow 
itself  knowingly  to  be  made  the  instrument  of  wrong  in  any 
such  proceeding.  No  technical  rules  of  pleading,  as  applied 
in  municipal  court.s,  ought  ever  to  be  allowed  to  stand  in  the 
way  of  the  national  power  to  do  what  is  right  under  all  the 
circumstances.  •  •  *  The  United  States,  when  they  as- 
sumed the  responsibility  of  presenting  the  claims  of  their 
citizens  to  Mexico  for  payment,  entered  into  no  contract  obli- 
gations with  the  claimants  to  assume  their  frauds,  and  to  col- 
lect on  their  account  all  that,  by  their  imposition  of  false 
testimony,  might  be  given  in  the  awards  of  the  commission. 
As  between  the  United  States  and  the  claimants,  the  honesty 
of  the  claims  is  always  open  to  inquiry  for  the  purposes  of 
fair  dealing  with  the  government  against  which,  through  the 
United  States,  a  claim  has  been  made."^ 

No  further  action  was  taken  in  regard  to  the 
Bejeotioii  ^^6  Con- ^1^.^^  1^^  question  by  the  executive  depart- 
ment till  May  11,  1886,  when  the  President 
again  brought  them  to  the  attention  of  Congress.^  On  the 
20th  of  the  preceding  month  the  convention  negotiated  by  Mr. 
Frelinghuysen,  after  pending  before  the  Senate  for  nearly  four 
years,  was  rejected.  In  view  of  this  fact  the  Secretary  of 
State,  in  a  report  accompanying  the  President's  message,  sug- 
gested that  the  attention  of  Congress  should  be  invoked  to 
the  position  of  the  claims  under  section  5  of  the  act  of  1878, 
and  "the  duty  of  the  Executive  under  an  existing  treaty,  to 
which  the  force  and  effect  of  paramount  law  is  given  by  the 
Constitution,  in  the  event  of  the  adjournment  of  the  two 
Houses  without  further  action,"  to  the  end  that  the  govern- 
ment might  be  relieved  "  from  any  ambiguity  of  legislative 
expression,  or  the  Executive  from  any  uncertainty  as  to  his 
line  of  duty.'*  On  June  15, 1886,  the  President,  in  response  to 
a  resolution,  communicated  to  the  House  of  Bepresentatives 
the  correspondence  with  the  Mexican  Government  in  regard 
to  the  claims  since  February  1884.^ 


>  FrelinghuyBen  v.  Key,  110  U.  S.  63.  A  petition  similar  to  that  of  Key 
was  presented  to  the  supreme  court  of  the  District  of  Columbia  by  La 
Abra  Company.  It  was  disposed  of  in  connection  with  the  rase  of  Key. 
(Tia  Abra  Silver  Mining  Co.  v.  Frelinghuysen,  110  U.  S.  63.)  See  the  case 
of  Rastomjee  r.  The  Queen,  L.  R.  1  Q.  B.  D.  (1876),  279;  L.  R.  2  Q.  B.  D. 
(1876-77),  69. 

<  S.  Ex.  Doc.  140, 49  Cong.  1  sess. 

»  H.  Ex,  Doc.  274, 49th  Cong.  1  sess. 
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June  11,  1886,  Mr.  Morgan,  from  the  Com- 
Report  of  Committee  miij^gg  on  Foreign  Eolations,  submitted  to 
OT^oreign  ^^^  Senate  a  report,  accompanied  with  a  bill 

to  provide  for  a  judicial  investigation  of  the 
charges  of  fraud.  Among  the  members  of  the  committee  at 
that  time  was  Mr.  Evarts,  who  stated  that  while  he  entirely 
concurred  with  the  committee  in  reporting  the  bill  and  in  urg- 
ing its  passage,  he  preferred  to  reserve  his  concurrence  in  the 
expression  by  the  committee  of  its  prejudgment  of  the  con- 
clusions which  would  be  reached  by  the  judicial  examination 
proposed  to  be  made.  The  report  discussed  very  fully  the 
questions  of  law  relating  to  the  reexamination  of  the  claims, 
and  expressed  the  opinion  that  the  claim  of  Weil  had  "  no 
actual  foundation  in  fact;  that  it  was  originated  in  fraud  and 
was  established  by  false  swearing." '    The  report  said: 

"The  failure  of  the  required  constitutional  majority  of  two- 
thirds  of  the  Senate  to  ratify  the  convention  with  Mexico 
dated  July  13.  1882,  causes  that  method  of  providing  for  the 
further  investigation  of  these  cases  to  disappear  from  further 
consideration  and  leaves  to  Congress  the  duty,  reserved  in  the 
fifth  section  of  the  act  of  June  1878,  •  to  otherwise  direct' 
what  shall  be  done  with  the  money  received  or  to  be  paid  to 
the  United  States  under  the  award  made  on  the  claim  of  Ben- 
jamin Weil  against  Mexico.    •    •    * 

"  The  claim  of  Benjamin  Weil  was  never  presented  to  the 
United  States  or  to  Mexico  before  it  was  submitted  to  the 
joint  commission  for  adjudication.  In  this  respect  the  proceed- 
ings before  the  commission  were  very  loose  and  unguarded. 
If  any  material  fact  among  the  many  that  Mexico  now  presents 
to  prove  Weil's  fraud  had  been  made  known  to  the  State  De- 
partment before  this  claim  was  submitted  to  the  cx>mmiss]on, 
it  is  most  probable  that  he  would  never  have  had  the  consent 
of  the  government  to  present  it  in  the  name  of  the  Unit-ed 
States;  or,  if  Weil's  claim,  as  it  was  presented  with  the  affi- 
davits in  its  support,  had  been  examined  by  the  State  Depart- 
ment, it  is  scarcely  possible  that  the  United  States  would  have 
brought  into  such  serious  question  its  own  laws  and  regula- 
tions in  respect  of  the  shipment  of  cotton  from  Texas  and 
other  States  in  rebellion  in  1864  as  to  have  permitted  its 
enforcement  or  even  its  presentation  against  Mexico  by  a  man 
then  engaged  in  rebellion.  Weil  was  then  in  the  active  serv- 
ice of  Louisiana,  engaged  in  sending  out  cotton  and  bringing 
in  goods  and  arms  and  munitions  of  war  under  a  general  con- 
tract with  that  State  in  violation  of  the  laws  of  the  United 
States. 


'  S.  Report  1316, 49  Cong.  1  sws. 
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<<The  cotton  he  alleges  he  was  shipping  was  contraband^  and 
its  capture  by  any  person  in  tlie  service  of  the  United  States 
would  have  passed  the  title  to  the  government.  WeiPs  right 
to  it  was  forleited  by  his  otiense  against  the  laws  of  the  United 
States,  and  its  capture  was  all  that  was  necessary  to  be  done 
to  have  secured  a  complete  title  to  the  cotton  in  the  United 
States.    •    •    • 

"This  question  was  mooted  on  the  hearing  of  the  case  before 
the  commission,  but  it  was  evident  that  thedaim  of  the  United 
States  was  stronger  than  that  of  Weil  to  the  cotton,  if  there 
was  any  cotton  captured  by  Mexican  troops,  and  that  Mexico 
could  not  plead,  as  against  the  United  States,  that  Weil  had 
forfeited  his  right  to  the  cotton.  If  that  was  true,  it  only 
established  more  clearly  the  right  of  the  United  States  to 
indemnity.  That  commission  could  not  settle  any  question, 
and  did  not  attempt  to  settle  any,  between  the  United  States 
and  Weil  as  to  his  violation  of  oar  laws.  That  subject  is  still 
open. 

**The  money  due  under  this  award  repr<  sents  that  cotton, 
and  the  question  is,  in  this  view  of  the  matter,  whether  it  can 
be  lawftdly  paid  by  the  Secretary  of  State  to  Weil  or  his 
assigns,  in  the  face  of  his  crime  against  the  United  States  by 
which  the  cotton  was  forfeited,  without  the  express  consent  of 
Congress.    •    •    • 

"It  can  make  no  difference  by  whose  neglect  or  stupidity 
the  falsity  of  this  claim  was  permitted  to  escape  detection  and 
exposure  in  the  court  of  arbitration.  Being  in  law  and  in  fact 
an  award  to  the  United  States  against  Mexico  of  a  sum  of 
money  due  for  the  capture  of  a  train  alle^jed  to  have  been 
loaded  with  cotton  that  never  existed,  the  honor  of  the  country 
forbids  us  to  claim  it. 

"When  it  is  made  manifest  that  the  United  States  have 
been  fraudulently  deceived  by  their  own  citizen  in  demanding 
this  sum  of  money  for  his  benefit,  every  sentiment  of  duty, 
honor,  and  Justice  requires  that  this  government  should  refuse 
to  become  the  medium  through  which  such  crimes  are  to  be 
perx>etrated.^    #    #    • 

"  Indeed,  the  United  States,  both  in  its  dealings  witli  other 
governments  and  its  own  citizens,  has  never  regarded  the 
awards  of  commissions  or  final  adjudications  as  irrevocable 


>Mr.  Morgan  at  this  point  entered  into  an  examination  of  the  evidence 
in  the  caae.  Referring  to  the  fact  that  Weil  had  agreed  to  pay  a  half  of 
what  might  be  recovered  to  his  original  attorneys,  and  that  the  attorney 
of  his  widow  and  curatrix  claimed  a  half  of  Weil's  remaining  share  of  the 
award,  the  report  said:  ''If  this  was  a  just  claim  it  would  be  the  duty  of 
Congress,  or  the  President,  or  the  courts — whoever  directs  the  distribution 
of  the  money — to  protect  the  estate  of  Weil  against  such  heavy  charges  for 
services  in  its  prosecution.  Such  engagements  are  contrary  to  justice  and 
public  policy  and  the  spirit  of  the  laws  against  cbampertous  agreements, 
snch  as  these  obviously  are/' 
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where  the  honor  of  the  nation  was  involved,  and  in  many 
cases  they  have  been  set  aside  on  behalf  of  claimants.  The 
case  of  VcDeznela  is  fresh  in  Ieg:islative  annals,  and  reqnires 
no  more  than  a  citation.  The  awards  under  the  Mexican 
treaty  of  1848  were  twice  set  aside— once  by  the  courts  in  the 
Gardiner  claim,  and  once  by  direct  act  of  Congress  in  the 
Atocha  claim.  (13  Stat.  595;  16  Stat.  G:53.)  In  the  interest  of 
rejected  claimants  Congress  reopened  two  of  the  awards  of  the 
commission  under  the  Chinese  claims  treaty  of  1858.  (15  Stat. 
440;  20  Stat.  171.)  In  the  case  of  the  Caroline  the  Secretary 
of  State  returned  to  Brazil  money  which  had  been  paid  after 
a' diplomatic  settlement,  against  the  protest  of  the  claimant; 
and  Congress  appropriated  a  large  sum  to  reimburse  Brazil 
for  moneys  paid  the  United  States  representfitive,  but  which 
never  reached  the  Treasury.     (18  Stat.  70.)  * 

"The  committee  understand  that  the  Secretary  of  State,  in 
this  letter,  warns  Congress  that  the  money  in  his  hands,  paid 
by  Mexico  on  account  of  the  award  to  the  United  States  on 
the  Weil  claim,  will  be  distributed  to  the  claimants  if  Congress 
should  adjourn  its  present  session  without  otherwise  directing 
the  President,  or  the  custodian  of  the  money,  as  to  what  dis- 
position he  shall  make  of  it.    •    •    * 

"If  the  action  to  be  taken  by  Congress  is  in  the  direction  of 
vindicating  the  conduct  of  the  Presidents  who  have  declared 
that  the  honor  of  the  United  States  requires  that  the  claim  of 
Weil  should  be  further  investigated  by  enacting  a  law  to  pro- 
vide for  such  a  trial,  and  if  that  action  must  be  final,  in  order 
to  prevent  the  payment  of  the  money  to  the  claimants,  it  is 
unfortunate  that  so  grave  a  matter  should  be  forced  to  dei)eud 
on  a  contingency  that  is  so  uncertain  and  so  unsatisfactory. 

"If  the  President  has  the  power  under  the  treaty,  or  under 
the  law,  to  order  the  payment  of  this  money  to  the  claimants, 
and  if  he  believes  they  are  honestly  entitled  to  it,  it  is  his 
plain  duty  to  order  its  immediate  payment,  without  reference 
to  the  opinion  of  former  Presidents  or  to  the  adjournment  of 
Congress.  If  he  believes  that '  the  honor  of  the  United  States, 
or  the  principles  of  i)ublic  law,  or  considerations  of  justice  and 


^  In  this  case  »  claim  was  made  against  Brazil  on  account  of  the  alleged 
fraudulent  condemnation  by  a  judge  at  St.  Catherii^e'B  of  the  Peruvian 
bark  Carolincy  to  the  damage  of  the  American  underwriters.  In  1867 
Brazil,  being  then  engaged  in  the  Paraguayan  war,  was  induced  to  scuttle 
by  the  American  minister,  Gen.  J.  Watson  Webb,  who,  besides  rejecting 
an  offer  of  arbitration,  threatened  a  rupture  unless  the  claim,  which  had 
at  that  time  been  at  least  in  part  transferred  to-  Brazilians,  should  imme- 
diately be  paid.  When  drafts  were  sent  to  the  Department  of  State 
for  $25,000,  to  pay  the  share  retained  by  the  American  claimant,  the 
Department  of  State  withheld  them;  and  Congress  appropriated  $57,500 
to  repay  the  whole  amount  to  Brazil.  (S.  Ex.  Doc.  52,  43  Cong.  1  sess.; 
18  Stats,  at  L.  70.)  The  Attorney -General  of  the  United  States  adyisMl 
that  Brazil  was  not  internationally  liable  for  the  misconduct  of  the  Judge. 
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equity'  coDstrain  him  to  refase  or  to  delay  the  payment,  and 
that  he  has  the  power  to  delay  it  while  Congress  is  in  session, 
the  same  discretion,  it  is  submitted,  could  be  justly  and  law- 
fully extended  so  as  to  afford  Congress  time  to  give  this  sub- 
ject the  attention  it  deserves.'' 

The  question  of  providing  for  a  judicial 
^SenortB  ^^^  investigation  of  the  awards  continued  to  be 
the  subject  of  discussion  in  Congress.  July 
7,  1886,  Mr.  Edmunds  submitted  for  Mr.  Morgan  a  report 
from  the  Committee  on  Foreign  Eelations  dealing  particularly 
with  La  Abra  claim.  Mr.  Brown  submitted  a  minority  report.^ 
August  5, 1886,  Mr.  Daniel,  from  the  Committee  on  Foreign 
Affairs,  presented  to  the  House  of  Representatives  a  report 
adverse  to  reopening  that  claim.  The  report,  while  recog- 
nizing "the  power  of  Congress  to  intervene,"  expressed  the 
opinion  that  the  facts  proved  by  the  company  before  Sir 
Edward  Thornton  were  not  disproved  by  the  after-discovered 
evidence,  and  that  "the  weight  of  the  decision,  as  an  agreed 
finality,  is  not  overborne  by  any  suggestion  of  doubt  or  by  any 
argument  based  on  the  newly  discovered  testimony."  Messrs. 
Singleton,  Hitt,  and  Worthington  submitted  a  minority  report.* 
Thus  the  matter  stood  when,  on  December 
*'^^'  21, 1887,  tbe  Senate  adopted  a  resolution  re- 
questing the  production  of  any  correspondence 
with  the  Mexican  Government  in  relation  to  the  claims  since 
January  1886,  together  with  a  statement  of  what  sums  had 
been  paid  on  them  by  Mexico  and  what  sums  had  been  dis- 
tributed. In  response  to  this  resolution  the  President  commu- 
nicated to  the  Senate  March  5, 1888,  a  report  of  Mr.  Bayard, 
as  Secretary  of  State,  to  which  were  annexed  various  docu- 
ments.^ Mr.  Bayard,  after  answering  the  inquiry  of  tbe 
Senate  in  regard  to  the  moneys  which  had  been  received  from 
Mexico,  proceeded  to  discuss  the  legal  aspects  of  tbe  subject. 
He  said  that  the  claimants  had  insisted  that  tbe  Secretary  of 
State  should  distribute  the  moneys  paid  on  the  awards,  on  the 
ground  (1)  that  the  Mexican  Government  had  had  full  oppor- 
tunity for  defense  before  tbe  commission,  and  (2)  that  under 
tbe  convention  the  action  of  tbe  commission  was  final.  Both 
these  arguments  were,  he  said,  urged  before  Mr.  Bvarts  when, 

»  S.  Report  1454,  49  Cong.  1  seas. 
>  H.  Report  3474,  49  CoDg.  1  neBS. 
»  8.  Ex.  Doc.  109,  50  Cong.  1  sess. 
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in  August  1879,  he  made  liis  report  in  which,  though  he  ron- 
ceded  the  finality  of  the  awards  from  an  international  point  of 
view,  he  declared  that  the  honor  of  the  United  States  required 
that  the  two  cases  should  be  further  investigated.  Proceeding, 
then,  Mr.  Bayard  said : 

*'  It  is  fair  to  assume  that  the  rejection  by  the  Senate  of  the 
treaty  signed  by  Mr.  Frelinghuyseu,  for  an  international 
rehearing  of  the  awards,  was  in  no  sense  an  expression  of 
opinion  adverse  to  their  investigation,  which  Mr.  Evarts  had 
recommended.  It  is  rather  to  be  regarded  as  an  approval  of 
the  opinion  which  he  also  expressed,  that  tlie  investigaticm 
should,  under  the  circumstances,  be  made  by  this  government 
for  itself,  as  a  matter  afPe<'.ting  solely  its  own  honor. 

^^  It  is  a  remarkable  fact  that  whenever,  since  the  distribution 
of  the  Mexican  fund  was  commenced,  the  deliberate  judgment 
of  the  ofScial  authorized  by  Congress  to  make  such  distribution 
has  been  recorded  upon  the  two  awards  in  question,  it  has  uni- 
formly been  to  the  effect  that  the  evidences  that  the  United 
States,  in  presenting  the  claims,  had  been  made  the  victim  of 
fraudulent  imposition  were  of  such  a  character  as  to  require 
investigation  by  a  competent  tribunal,  possessing  appropriate 
powers  for  that  purpose. 

"The  payment  of  the  fifth  installment  of  the  Weil  award  by 
Mr.  Secretary  Elaine  is  no  exception  to  this  statement;  for, 
having  been  made  on  the  8th  of  March  1881,  the  third  day  aiter 
his  entrance  upon  the  discharge  of  the  duties  of  his  office,  it 
can  scarcely  be  supposed  to  have  been  an  expression  of  his 
deliberate  judgment  upon  the  charges  of  fraud,  arrived  at  after 
his  personal  investigation  and  consideration.  Nor  can  the  pay- 
ment by  Mr.  Evarts  of  certain  installments  of  La  Abra  award 
be  regarded  as  inconsistent  with  his  recommendation  of  inves- 
tigation in  that  case,  since  the  allegations  of  fraud  in  relation 
thereto  affect  only  the  measure  of  damages,^  and  not,  as  in 
the  Weil  case,  the  question  whether  any  ground  of  claim  ever 
existed. 

"  The  sole  question  now  presented  for  the  decision  of  this 
government  is  whether  the  United  States  will  enforce  an  award 
upon  which  the  gravest  doubts  have  been  cast  by  its  own  offi- 
cers in  opinions  rendered  under  express  legislative  direction, 
until  some  competent  investigation  shall  have  shown  such 
doubts  to  be  unfounded,  or  until  that  branch  of  the  govern- 
ment competent  to  provide  for  such  investigation  shall  have 
decided  that  there  is  no  ground  therefor." 

Mr.  Bayard  also  argued,  on  the  strength  of  the  cases  of 
Atocha  and  Gardiner,  the  two  awards  under  the  convention 
with  China  of  1858,  the  case  of  the  Caroline^  and  the  opinion  of 
the  Supreme  Court  in  the  case  of  Frelinghuyseu  v.  Key,  that 


>  See,  supra,  1B35 
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*'the  duty  of  the  goyemmeiit  to  refuse  to  enforce  an  inequita- 
ble and  unconscionable  award,"  had  been  ^'repeatedly  main- 
tained in  the  most  authoritative  manner."  He  also  disclosed 
the  fact  that  he  bad  sought  to  obtain  a  judicial  investigation 
of  the  Weil  and  La  Abra  awards  without  awaiting  further  Con- 
gressional action.  By  section  12  of  the  act  of  March  3, 1887, 
in  relation  to  suits  against  the  Government  of  the  United 
States,  it  is  provided  that  when  any  claim  or  matter  pending 
in  any  of  the  executive  departments  involves  controverted 
questions  of  fact  or  of  law,  the  head  of  such  department  may, 
with  the  consent  of  the  claimant,  submit  it  to  the  Gourt  of 
Claims  for  decision.  Mr.  Bayard  stated  that,  being  desirous 
to  avoid  delay,  he  had  sought  the  consent  of  the  claimants  to 
such  a  submission,  but  that  the  attorneys  had,  in  behalf  of 
their  clients,  declined  the  proffered  investigation.  In  conclu- 
sion, he  suggested  that  a  recommendation  be  made  to  Congress 
to  provide  expressly  for  the  reference  of  the  claims  to  the  Court 
of  Claims,  or  such  other  court  as  might  be  deemed  proper,  in 
order  that  a  competent  investigation  of  the  charges  of  fraud 
might  be  made. 

When  Mr.  Blaine  again  became  Secretary  of 
Seoond  Befarai  of  a  g^^^  .^  MBTch  1889,  he  adhered  to  the  course 


of  his  two  immediate  predecessors  in  refusing 
to  distribute  the  moneys  on  hand  applicable  to  the  two  awards 
in  question.  In  consequence,  Sylvanus  C.  Boynton,  as  nssignee 
of  a  part  of  the  Weil  claim,  on  November  23, 1889,  filed  a  peti- 
tion in  the  supreme  court  of  the  District  of  Columbia  against 
Mr.  Blaine  as  Secretary  of  State  to  compel  him  to  make  a  distri- 
bution. In  due  course  the  case  came  before  the  Supreme  Court 
of  the  United  States,  and  on  March  23, 1891,  the  decree  of  the 
court  below  dismissing  the  petition  was  affirmed.  In  the  course 
of  his  opinion,  Chief  Justice  Fuller,  speaking  for  the  court, 
said: 

^'The  principal  propositions  urged  by  counsel  are  that  Hhe 
award  made  against  Mexico  in  favor  of  Benjamin  Weil  remains 
a  final  and  conclusive  adjudication  in  favor  of  a  citizen  of  the 
United  States  against  a  foreign  government;'  that  Hhe  United 
States  have  not  now  and  never  have  had  any  property,  right, 
or  interest  in  the  original  claim  or  the  award,  or  in  the  money 
paid  in  by  Mexico  to  meet  and  satisfy  it;'  that  ^the  money  so 
paid  is,  by  the  terms  of  the  statute,  in  the  official  custody  of 
the  Secretary  of  State;  the  President  of  the  United  States 
has  no  lawful  control  over  it,  and  never  had  any  lawful  control 
over  it,  except  for  a  temporary  purpose  during  the  pendency  of 
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a  new  treaty  in  the  Senate ;  that  control  ended  when  the  Senate 
rejected  the  new  treaty.' 

'^  These  propositions  have  already  been  substantially  dis- 
posed of  by  the  decision  of  this  court  in  Frelingbuysen  t?.  Key, 
110  U.  S.  63,  from  the  principles  announced  in  which  we  have 
no  disposition  to  recede.    •    •    • 

"The  new  convention  was  then  pending  in  the  Senate,  and 
it  was  clear  that  the  discretion  of  the  executive  department  of 
the  government  to  withhold  all  further  payments  to  the  relators 
until  the  diplomatic  negotiations  between  the  two  governments 
on  the  subject  were  finally  concluded  could  not  be  controlled 
by  the  judiciary. 

"This  is  conceded  by  the  relator,  and  such  a  concession  is 
inconsistent  with  the  contention  that  the  award  was  a  final  and 
conclusive  adjudication  in  Weil's  favor,  as  an  individual, 
against  Mexico.  As  between  nations,  the  proprietary  right  in 
respect  of  those  things  belongiug  to  private  individuals  or 
bodies  corporate  within  a  nation's  territorial  limits  is  absolute, 
and  the  rights  of  Weil  can  not  be  regarded  as  distinct  from 
those  of  his  government.  The  government  assumed  the  re- 
sponsibility of  presenting  his  claim,  and  made  it  its  own  in 
seeking  redress  in  respect  to  it.    •    •     • 

"  In  United  States  ex  rel.  Angarica  v.  Bayard,  127  U.  S.  251, 
259,  where  a  sum  of  money  had  been  received  by  the  Secretary 
of  State  as  part  of  an  award  made  by  the  Spanish- American 
Claims  Commission,  which  sum  of  money  had  been  eventually 
paid  to  the  petitioner,  but  had  in  the  meantime  been  invested 
and  earned  interest,  it  was  held  that  the  Secretary  was  not 
liable  to  pay  such  interest  to  the  petitioner,  because  the  sum 
in  question  was  withheld  by  tho  United  States  and  the  peti- 
tioner's claim. based  on  the  withholding  was  a  claim  against 
the  United  States,  and  the  case  fell  within  the  settled  princi- 
ple that  interest  is  not  allowed  on  claims  against  the  United 
States  unless  the  government  has  stipulated  to  pay  interest  or 
it  is  given  by  express  statutory  provision.    •    •    • 

^^  Congress,  in  furnishiug  the  auxiliary  legislation  needed  to 
carry  the  results  of  the  convention  under  consideration  into 
effect,  re'quested  the  President  to  so  far  investigate  certain 
charges  of  fraud  as  to  determine  whether  a  retrial  ought  to  be 
had.  This  inquiry  might  have  resulted  in  reopening  the  awards 
as  between  the  two  nations,  or  in  such  reexamination  in  a  do- 
mestic forum  as  would  demonstrate  whether  the  honor  of  the 
United  States  required  a  different  disposition  of  the  particular 
amounts  in  question.  •  ♦  ♦  And  while  it  is  true  that  for 
the  disposition  of  the  case  of  Frelinghuysen  v.  Key  it  was  suf- 
ficient that  it  appeared  that  diplomatic  negotiations  were  pend- 
ing which,  as  the  court  demonstrated,  the  act  of  1878  in  no 
manner  circumscribed,  it  does  not  follow  that  the  political  de- 
partment of  the  government  lost  its  control  because  those 
negotiations  failed. 
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"On  the  contrary,  that  control  was  expressly  reserved,  for 
It  was  made  the  duty  of  the  President,  if  of  opinion  that  the 
cases  named  shonld  be  retried,  to  withhold  payment  until  such 
retrial  could  be  had  in  an  international  tribunal,  if  the  two 
governments  so  agreed,  or  in  a  domestic  tribunal  if  Congress 
so  directed,  and,  at  all  events,  until  Congress  should  otherwise 
direct.  The  fact  that  a  difference  of  view  as  to  whether  the 
retrial  should  be  international  or  domestic  may  have  arisen 
and  led  to  delay,  or  that  such  difference  may  have  existed  on 
the  merits,  does  not  affect  the  conclusion.  The  inaction  of 
Congress  is  not  equivalent  to  a  direction  by  Congress.  The 
political  department  has  not  parted  with  its  power  over  the 
matter,  and  the  intervention  of  the  judicial  department  can  not 
be  invoked.''* 

August  30, 1888,  the  Senate  adopted  resolu- 
^^"^  ^im  tions  authorizing  the  Committee  on  Foreign 

Relations,  or  a  subcommittee  thereof,  to  con- 
duct a  special  investigation  of  La  Abra  claim.  The  investi- 
gation was  begun  September  24, 1888,  and  was  continued  at 
intervals  till  February  27,  1889.  On  March  1  Mr.  Dolph  pre- 
sented the  committee's  report,  together  with  a  bill  to  authorize 
the  Attorney-General,  in  the  name  of  the  United  States,  to 
proceed  against  the  company  in  the  Court  of  Claims  for  the 
purpose  of  determining  whether  the  award  was  obtained  in 
whole  or  in  part  by  fraud.  The  report  expressed  the  opinion 
that  '^the  whole  claim  of  the  company"  was  fraudulent,  and 
the  testimony  before  the  commission,  so  far  as  it  tended  to  fix 
responsibility  for  the  company's  loss  upon  the  Mexican  Gov- 
ernment, "rank  perjury."  The  report  declared  that  the  power 
of  Congress  to  reopen  the  award  was  unquestionable.' 

In  December  1892  acta  were  at  length  passed 
Arts  of  1898.      by  Congress  conferring  jurisdiction  on  the 

Court  of  Claims  to  investigate  both  the  Weil 
and  La  Abra  cases,  and  to  determine  whether  the  charges  of 
fraud  were  well  founded.  Proceedings  were  duly  begun,  but 
they  are  not  yet  terminated.  The  claimants  demurred  to  the 
actions  on  grounds  affecting  the  power  of  Congress  to  authorize 
them  to  be  maintained.  These  demurrers  were  overruled  on 
the  authority  of  the  decisions  of  the  Supreme  Court.^  Another 
and  distinct  ground  of  objection  was  that  the  acts  of  Congress 
were  unconstitutional  and  void  because  they  were  not  approved 


» United  States  ex  rel.  Boyuton  v.  Blaine,  139  U.  S.  306. 

•S.  Report  2705,  50  Cong.  2  seas. 

'United  States  v.  La  Abra  Silver  Mining  Co.,  29  Conrt  of  Claims,  432. 
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by  the  President  when  Congress  was  in  session.  The  acts 
were  signed  by  the  President  of  the  Senate  and  the  Speaker 
of  the  Honse  December  15, 1892,  and  on  the  20th  they  Avere 
laid  before  the  President.  On  December  22  the  Senate  and 
the  House,  pursuant  to  a  joint  resolution,  adjourned  for  the 
the  usual  holiday  recess  till  January  4, 1893.  The  bills  were 
approved  on  the  28th  of  December.  Davis,  J.,  did  not  sit  in 
the  case.  Nott,  J.,  delivering  the  opinion  of  the  court,  held 
that  the  bills  were  constitutionally  approved.  Bichardsou, 
C.  J.,  concurred  in  this  result,  but  on  the  ground  that  Con- 
gress had  merely  taken  a  recess.  He  reserved  the  question 
<^  whether  or  not  the  President  has  a  right  to  approve  a  bill 
after  the  Congress  in  which  it  was  passed  has  expired."  ^  The 
merits  of  the  cases  yet  remain  to  be  judicially  determined, 
and  an  appeal  from  the  judgment  of  the  Court  of  Claims  to 
the  Supreme  Court  is  provided  for.* 

In  the  written  statements  which  the  Mex- 

Tha'^PioniFimd."  ican  agent  presented  at  the  meeting  of  the 

agents  and  secretaries  ]N"oveinber  20,  1876, 

the  only  award  (other  than  those  in  the  Weil  and  La  Abra 


1  United  States  r.  Weil,  29  Court  of  Claims,  523. 

'Since  the  foregoing  passage  was  written  the  Court  of  Claims  has  entered 
a  decree  in  La  Abra  case,  and  an  appeal  has  been  taken.  The  decree  was  as 
follows : 

''In  the  Court  of  Claims,  term  1896-97. 


>  In  equit 
>  I 


**Thk  United  States 

».  }  In  equity.    No.  17917. 

La  Abra  Silver  Mining  Company  bt  al.  ^ 

''At  a  Court  of  Claims  held  in  the  city  of  Washington  on  the  24th  day 
of  June,  A.  D.  1897,  the  court  directed  the  entry  of  the  following  decree: 

"  The  court  tinding  from  the  evidence  that  the  award  made  by  the  Uuitt'd 
States  and  Mexican  Mixed  Commission  in  respect  to  the  claim  of  said  com- 
pany was  obtained  as  to  the  whole  sum  included  therein  by  Araud,  efiec- 
tnated  by  means  of  false  swearing  and  other  false  and  fraudulent  practices 
on  the  part  of  said  company  and  its  agents,  it  is  therefore  hereby  ordered, 
atljudged,  and  decreed  that  all  claims  in  law  and  equity  on  the  part  of 
said  company,  its  legal  representatives  and  assigns,  be  forever  barred  and 
foreclosed  of  all  claim  to  the  money  received  from  the  Republic  of  Mex*co 
for  or  on  account  of  such  award. 

"By  the  Court. 

"Filed  June  24,  1897. 

"A  true  copy  of  record. 

*'  In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court  this  19th  day  of  August,  A.  D.  1897. 

[SEAL.]  "John  Randolph, 

*'J9sUtant  Clerk,  Comri  of  Claiwu. 


Digitized  by  VjOOQIC 


MEXICAN   CLAIMS   COMMISSIONS.  1349 

cases)  expressly  mentioned  was  that  in  respect  of  what  was 
called  the  ^* pious  fand."^ 

This  was  a  fdnd  donated  by  ]>rivate  persons  to  Jesnit  fathers 
in  the  Galifornias  for  the  conversion  of  the  heathen  in  those 
provinces.  It  was  managed  by  the  Jesaits  and  its  income 
applied  in  conformity  to  the  will  of  the  donors  until  1768,  in 
which  year  the  Jesuits  were  expelled  from  Mexico  in  pursu- 
ance of  the  order  of  the  Grown,  or  ^<  pragmatic  sanction/'  of 
February  27, 1767.  The  administration  of  the  fund  was  then 
undertaken  by  the  Spanish  Government,  which  divided  the 
proceeds  between  the  Franciscan  and  Dominican  orders.  The 
Mexican  Government  on  establishing  its  independence  of 
Spain  succeeded  to  this  trust.  By  a  law  of  September  19, 
1836,  the  Mexican  Government  confided  the  administration  of 
the  flind  to  the  Gatholic  bishop  of  the  two  Galifornias,  which 
were  erected  by  Pope  Gregory  X  VL  into  an  episcopal  diocese. 
By  a  decree  of  President  Santa  Anna  of  February  8, 1842,  so 
much  of  the  law  of  September  19, 1836,  as  confided  the  man- 
agement of  the  fund  to  the  bishop  of  the  two  Galifornias  was 
abrogated  and  the  administration  of  the  trust  again  devolved 
on  the  State.  By  a  further  decree  of  the  24th  of  October  of 
the  same  year  President  Santa  Anna  directed  that  the  prop- 
erty belonging  to  the  fund  should  be  sold  for  the  sum  repre- 
sented by  its  income  capitalized  on  the  basis  of  6  per  cent  per 
annum,  and  that  the  proceeds  of  the  sale,  as  well  as  the  cash 
investment,  should  be  paid  into  the  public  treasury;  and  he  at 
the  same  time  recognized  an  obligation  on  the  part  of  the  gov- 
ernment to  pay  6  per  cent  per  annum  on  the  capital  there- 
after. The  greater  part  of  the  proi)erty  was  sold  in  pursuance 
of  this  last  decree  for  about  *2,()00,000.  The  bishop  of  the  two 
Galifornias  protested  against  these  proceedings,  and  on  the  3d 
of  April  1845  the  Mexican  Gongress  passed  an  act  restoring 
to  him  and  his  successors  for  the  purposes  of  the  trust  the 
properties  of  the  fund  yet  remaining  unsold.    The  interest  on 

I  All  the  fltatements  of  the  Mexican  agent  were  contained  in  three  para- 
graphs, the  first  of  which  related  to  the  V(^eil  and  La  Abra  awardfl,  and 
the  second  to  the  "pious  fand.''  The  third  and  last  was  as  follows :  "That 
the  ampire  having  allowed  compensation  in  several  cases,  with  the  pro- 
viso that  the  interested  parties  should  prove  their  American  citizenship 
and  that  they  were  legitimately  entitled  to  be  the  recipients  of  such  oom- 
pensations,  the  Mexican  Gk>vernment  expects  that  the  amounts  rorrespond- 
iog  to  such  eases  will  be  deducted  from  the  sum  total  of  the  awards,  if 
within  a  prudent  term  said  conditions  are  not  fulfilled.'' 
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that  part  of  the  fond  realized  by  the  sale  of  the  property  not 
having  been  paid  by  the  Mexican  Government,  a  claim  for 
$1,700,000  was  brought  by  Thadens  Amat,  bishop  of  Monterey, 
and  Joseph  S.  Allemany,  archbishop  of  San  Francisco,  against 
the  Mexican  Government  before  the  commission.  The  Amer- 
ican commissioner  took  the  view  that  the  Mexican  Government 
held  the  funds  as  trustee  for  the  Catholic  Church  in  the  two 
Califomias,  and  tliat  after  the  cession  of  Upper  California  to 
the  United  States  Mexico  was  bound  to  pay  a  proper  propor- 
tion of  the  annual  interest  to  the  Catholic  Church  in  the  ceded 
province.  Without  reference  to  the  respective  populations  of 
the  two  countries,  he  adopted  an  equal  division  as  the  proper 
rule  of  distribution,  and  on  this  basis  held  that  the  Government 
of  Mexico  should  pay  to  that  of  the  United  States  in  the  gold 
coin  of  the  latter,  with  interest  at  the  rate  of  G  per  cent  per 
annum  from  the  24th  of  October  1868  to  the  close  of  the  labors 
of  the  commission,  the  sum  of  $904,700,79  and  $100  for  prepar- 
ing and  printing  proofs.  The  Mexican  commissioner  took  the 
ground  that  no  award  should  be  made,  holding  that  the  endow- 
ment was  essentially  national  in  its  character  and  that  the 
Catholic  Church  in  Upper  California  lost  its  claims  to  any  of 
the  funds  when  the  territory  passed  into  the  possession  of  the 
United  States.  On  this  difference  of  opinion  the  case  was 
referred  to  the  umpire.  Sir  Edward  Thornton.     He  held : 

First.  That  on  the  30th  of  May  1848,  the  day  of  the  exchange 
of  ratifications  of  the  Treaty  of  Guadalupe  Hidalgo,  the  Roman 
Catholic  Church  of  Upper  California  became  a  corporation  of 
citizens  of  the  United  States,  and,  not  having  declared  any 
intention  of  retaining  Mexican  citizenship,  must  be  held  to 
have  elected  to  assume  the  citizenship  of  the  United  States 
under  Article  VIII.  of  that  treaty. 

Second.  That  neither  the  Spanish  nor  the  Mexican  Govern- 
ment ever  pretended  that  the  proceeds  of  the  fund  were  not  to 
find  their  way  into  the  hands  of  the  ecclesiastical  authorities 
in  the  Californias,  or  that  they  were  to  be  applied  to  any  other 
objects  than  those  pointed  out  by  the  donors.  The  decree  of 
October  24, 1842,  was  an  admission  of  obligation  to  remit  the 
proceeds  of  the  fund  to  the  bishop  of  the  Californias,  and  the 
Mexican  Government  subsequently  admitted  this  obligation 
by  Issuing  orders  for  its  payment  on  the  custom-house  at  Guay- 
mas.  This  obligation  was  still  further  acknowledged  by  the 
act  of  the  Mexican  Congress  of  April  3, 1845,  which  restored 
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to  the  bishop  of  the  Califomias  and  to  his  saccessors  all  credits 
and  other  properties  belonging  to  the  "pious  fund"  which 
were  still  unsold  for  the  objects  mentioned  in  the  law  of  Sep- 
tember 29, 1836,  without  prejudice  to  what  the  Congress  might 
decide  with  reference  to  the  properties  which  had  already  been 
alienated.  The  umpire  held  that  those  credits  must  include 
the  indebtedness  of  the  Mexican  Government  for  unpaid  inter- 
est on  the  property  sold,  the  proceeds  of  which  had  been  incor- 
porated into  the  national  treasury. 

Third.  The  umpire  also  held  that  the  claimants  were  the 
direct  successors  of  the  bishop  of  the  Galifornias,  whose  diocese 
before  the  Treaty  of  Guadalupe  Hidalgo  comprised  both  Opper 
and  Lower  California,  and  that  they  ought  therefore  to  receive 
a  fair  share  of  the  interest  upon  the  proceeds  of  the  "pious 
fund"  in  order  to  devote  it  to  the  purposes  for  which  it  was 
•  founded. 

Fourth.  The  umpire  held  that  the  fairest  division  that  could 
be  made  of  the  whole  interest  for  twenty-one  years  was  to 
divide  it  into  two  equal  parts,  one  of  which  should  be  paid  to 
the  claimants.  With  regard  to  the  whole  amount  of  interest 
due,  the  umpire  found  from  the  papers  before  him  that  the 
share  of  the  Roman  Catholic  Church  of  Upper  California  was, 
on  the  basis  adopted,  $43,080.99  a  year,  or  in  the  aggregate 
for  twenty-one  years  the  sum  of  $904,070.79.  This  the  umpire 
allowed  without  interest.^ 

In  regard  to  this  award,  the  statement  which  the  Mexican 
agent  desired  to  record  was  as  follows: 

"2d.  In  the  case  !N"o.  493,  of  Thadeus  Amat  and  others  v. 
Mexico,  the  claim  presented  to  the  United  States  Government 
on  the  20th  of  July  1859,  and  to  this  commission  during  the 
term  fixed  for  the  presentation  of  claims  in  the  convention  of 
July  4,  1868,  was  to  the  effect  that  the  *  pious  fund'  and  the 
interest  accrued  thereon  should  be  delivered  to  claimants ;  and 
though  the  final  award  in  the  case  only  refers  to  interest 
accrued  in  a  fixed  period,  said  claim  should  be  considered  as 
finally  settled  in  ioto,  and  any  other  fresh  claim  in  regard  to 
the  capital  of  said  fund  or  its  interest,  accrued  or  to  accrue, 
as  forever  inadmissible." 

The  general  response  of  Mr.  Fish  to  the  statements  of  the 
Mexican  agent,  when  they  were  communicated  to  him  by 
Mr.  Mariscal,  has  already  been  quoted.  In  an  instruction  to 
Mr.  Mariscal  of  May  1, 1877,  which  was  communicated  to  the 


*  Thadeas  Amat  et  :il.  r.  Mexico,  No.  493,  Am.  Docket. 
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United  States,  Mr.  Yallarta,  Mexican  minister  of  foreign  affairsy 
said: 

^'In  regard  to  the  case  of  the  archbishop  and  bishops  of 
California,  the  Mexican  Government,  far  from  patting  in  donbt 
the  final  effect  of  tiie  awards,  has  declared  in  the  second  of  said 
statements  that,  in  conformity  to  article  5  of  the  convention, 
the  whole  claim  presented  to  the  commission  must  be  con- 
sidered and  dealt  with  as  finally  arranged  and  as  dismissed  and 
forever  inadmissible  anything  solicited  by  claimants,  but  not 
allowed  by  the  commission.  In  other  words,  the  Mexican 
Government  recognizes  itself  bound  to  pay  the  awards  alio  wed 
by  the  umpire  to  the  claimants  in  behalf  of  the  Catholic  Church 
of  Upper  California,  but  this  settles  finally  the  claim  in  regard 
to  everything  belonging  to  the  'pious  fund^  of  the  missions  of 
California,  and  none  other  can  ever  be  presented,  and  much 
less  sustained,  by  the  United  States  Government,  or  a<lraitted 
at  any  future  time  by  Mexico,  in  conformity  with  the  spirit  and 
letter  of  the  convention  of  4th  July  1868." 

JHfo  further  correspondence  on  the  subject  appears  then  to 
have  taken  place. 

We  have  seen  that  the  jurisdiction  of  the 
Juiidiotional  itoMh  commission  did  not  extend  to  any  claim  pre- 
sented to  either  government  for  its  inter|K)si- 
tion  with  the  other  prior  to  February  2,  1848.  By  Article  V. 
of  the  convention  it  was  provided  that  the  result  of  the  pro- 
ceedings of  the  commission  should  be  considered  ''as  a  full, 
perfect,  and  final  settlement  of  every  claim  upon  either  gov- 
ernment arising  out  of  any  transaction  of  a  date  prior  to  the 
exchange  of  the  ratifications."  The  ratifications  of  the  conven- 
tion were  exchanged  at  Washington  February  1, 1869.  Many 
claims  were  therefore  rejected  by  the  commission  on  the  ground 
that  they  arose  out  of  transactions  subsequent  to  that  date. 
A  claim  was  made  for  the  value  of  certain  provisions  taken 
from  the  claimant's  store  by  General  Ortega  in  1863.  It  ap- 
peared that  the  claimant  afterward  presented  an  account  of 
the  provisions  to  the  proper  officer  in  Mexico,  in  accordance 
with  the  law  on  the  subject,  and  that  the  account  was  returned 
June  2, 1869,  for  further  proof.  The  proof  was  furnished,  but 
on  November  12, 1869,  the  a<;count  was  again  returned  on  the 
ground  that  it  had  been  presented  after  the  term  prescribed 
by  law  had  expired.  "  If  this  result,"  said  the  umpire,  "  was 
brought  about  by  the  negligence  of  the  claimant,  he  has  but 
himself  to  blame  and  can  not  be  entitled  to  any  consideration 
from  the  commission.    But  if  he  was  wronged  by  the  return 
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of  the  paper,  it  was  an  injury  committed  after  the  term  within 
which  the  commission  can  take  cognizance  of  snch  matters."^ 
While  in  some  of  the  earlier  cases  the  decisions  as  to  what 
constituted  citizenship  within  the  meaning  of  the  convention 
were  exceptional,  it  was  uniformly  held  that  such  citizenship 
was  necessary  when  the  claim  was  presented  as  well  as  when 
it  arose.  Numerous  claims  were  dismissed  on  the  ground  that 
the  claimant  was  not  a  citizen  when  the  claim  arose.^  The 
assignment  of  a  claim  to  an  American  citizen  was  held  not  to 
give  the  commission  jurisdiction.^  An  American  woman  who 
was  married  in  July  1861  to  a  British  subject  in  Mexico  was 
lield  not  to  be  competent  to  appear  before  the  commission  as  a 
claimant  in  respect  of  damage  done  by  the  Mexican  authorities 
in  November  1861  to  the  estate  of  her  former  husband,  though 
her  second  husband  had  in  1866  become  a  citizen  of  the  United 
States  by  naturalization/  On  the  other  hand,  where  the 
nationality  of  the  owner  of  a  claim,  originally  American  or 
Mexican,  had  for  any  cause  changed,  it  was  held  that  the 
claim  could  not  be  entertained.  Thus,  where  the  ancestor, 
who  was  the  original  owner,  had  died,  it  was  held  that  the 
heir  could  not  appear  as  a  claimant  unless  his  nationality  was 
the  same  as  that  of  his  ancestor.^  The  person  who  had  the 
"  right  to  the  award  "  must,  it  was  further  held,  be  considered 
as  the  ^^real  claimant'' by  the  commission,  and  whoever  he 
might  be,  must  <^  prove  himself  to  be  a  citizen  "  of  the  govern- 
ment by  which  the  claim  was  presented.^ 

>  Adolph  BlamenkroQ  v.  Mexico,  Nos.  329  and  795,  MS.  Op.  YII.  408, 
Thornton,  nmpire. 

s  £.  g.,  Joseph  Philip  Becker  v.  Mexico,  No.  736,  MS.  Op.  II.  408 ;  Charles 
E.  Wescheo.  Mexico,  No.  848,  MS.  Op.  I.  346;  Jean,  Jean  Marie,  Alfred, 
and  Angnste  Flenrj  v,  Mexico,  No.  312,  MS.  Op.  II.  525;  Otto  Henning  v, 
Mexico,  No.  225,  MS.  Op.  II.  525;  Victor  Nand<^  v.  Mexico,  No.  313,  MS.  Op. 
II.  525;  Jean  B.  Conturon  v.  Mexico,  No.  370,  MS.  Op.  II.  525. 

'G.  W.  Barnes  r.  Mexico,  No.  788,  MS.  Op.  III.  131. 

*  Heirs  of  John  Young  v.  Mexico,  No.  591,  MS.  Op.  IV.  618,  decision  of 
Thornton,  nmpire. 

»  M.  J.  Lizardi  v.  Mexico,  No.  146,  MS.  Op.  VII.  380,  Thornton,  nmpire. 

*  Jnlins  Alvarez  r.  Mexico,  No.  915,  MS.  Op.  VI.  538,  Thornton,  nmpire, 
October  30, 1876.  October  23,  1876,  Sir  Edward  Thornton  delivered  (MS. 
Op.  VI.  536)  the  following  opinion:  *'In  the  case  of  Herman  F.  Wulff  r. 
Mexico,  No.  232,  with  regard  to  which  the  nmpire  is  asked  to  amend  his 
award  of  Jnne  18,  1875,  by  making  it  absolute  in  favor  of  the  adminis- 
trator instead  of  conditional  upon  proof  that  the  recipient  shall  be  a  citi- 
zen of  the  United  States,  the  nmpire  can  not  acquiesce  in  the  arguments 
pat  forwaird  by  the  counsel  for  the  claimant,  whoever  that  claimant  may 
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l^earthecloseof  thecommissionthe  agent  of  Mexico  requested 
the  umpire  to  annul  his  awards  in  certain  cases  on  the  ground 
that  the  persons  who  presented  the  claims  as  assignees  had 
not  been  recognized  as  the  claimants,  while  those  who  suffered 
the  injuries  complained  of,  having  been  so  recognized,  had  not 
appeared  before  the  commission.  October  27, 1876,  the  umpire 
announced  the  following  decision : 

"The  umpire  is  of  opinion  that  he  would  not  be  justified  in 
annulling  the  awards  in  the  above  cases.  There  can  be  no 
doubt  thattheclaimswerejust,  asfar  as  the  original  claimants 
were  concerned,  and  very  little  doubt  that  they  were  citizens 
of  the  United  States.  If,  then,  they  should  present  themselves 
hereafter  at  the  time  of  the  payment  of  the  awards,  and  should 
prove  their  right  to  them,  it  would  be  a  great  hardship  if  the 
awards  were  not  forthcoming.  Some  discretion  must  be  lett 
with  the  government  which  takes  charge  of  the  distribution 
and  payment  of  the  awards."  ^ 

At  the  same  time  the  agent  of  Mexico  requested  the  umpire 
to  annul  the  awards  in  certain  other  cases  because,  while  it 
appeared  that  the  original  claimants,  in  favor  of  whom  the 
awards  were  made,  were  dead,  it  did  not  appear  that  they  had 
left  heirs,  or  that  the  latter,  if  there  were  any,  were  citizens  of 
the  United  States.  October  27,  1876,  the  following  decision 
was  made: 

"The  umpire  considers  that  to  comply  with  the  request  would 
be  an  unjustifiable  proceeding  on  his  part,  because  it  may  well 
be  that  there  exist  heirs  of  the  above-mentioned  persons  who 
are  citizens  of  the  United  States,  and  who,  knowing  that  the 
claims  have  been  i)resented  and  decided  upon,  are  merely 
waiting  for  the  time  when  the  payment  of  the  awards  shall 
commence." 


be.  Ho  is  of  opinioa  that  not  only  must  it  be  proved  that  the  person  to 
whom  the  injury  was  done  was  a  citizen  of  tbe  United  States,  bnt  also 
that  the  direct  recipients  of  the  award  are  citizens  of  the  United  States, 
whether  these  beneficiaries  be  heirs  or,  in  failure  of  them,  creditors.  The 
heirs  are  certainly  benefited  by  being  able  to  pay  the  debts  of  their 
deceased  relative,  even  though  the  whole  of  tbe  award  may  be  swallowed 
np  by  the  creditors.  If  there  be  ,no  heirs  and  only  creditors,  the  umpire 
is  of  opinion  that  even  those  creditors  who  arc  the  Immediate  recipients 
of  the  award  must  prove  that  they  are  citizens  of  the  United  States.  The 
umpire  thinks  that  the  commission  can  malie  no  award  except  to  corpora- 
tions, companies,  or  private  individuals  who  are  citizens  either  of  the 
United  States  or  of  the  Mexican  republic,  respectively.'' 

>  Robert  M.  Couch  v.  Mexico,  No.  234;  Peter  Wilson  v.  Mexico,  No.  235; 
D.  H.  Whitfield  v.  Mexico,  No.  237;  J.  Turpin  v.  Mexioo,  No.  2SS. 
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A  motion  was  made  by  the  agent  of  Mexico 
^"^^j^"^  for  leave  to  file  defensive  proofs  after  the  four 
months  from  the  date  of  the  filing  of  the  memo- 
rial, as  limited  by  the  rules  of  the  commission.  The  commis- 
sioners differing,  the  qaestion  was  referred  to  the  umpire,  who 
held  that  the  proof  ought  not  to  be  admitted,  no  reason  in  fact 
being  shown  for  the  desired  departure  from  the  rules.^  On  the 
other  hand,  a  claimant  was  allowed  further  time  within  which 
to  file  a  certain  draft  which  had  been  pledged  for  a  debt  in 
Mexico.^  It  was  held  by  the  umpire  that  either  of  the  com- 
missioners was  <^  justified  in  calling  for  documents  which  may 
teud  to  throw  light  upon  any  particular  case,  provided  that  the 
time  allowed  for  producing  these  documents  does  not  endanger 
the  final  decision  of  the  case  before  the  expiration  of  the  term 
allowed  by  the  convention."'*  The  umpire,  however,  refused 
to  receive  evidence  which  had  not  been  before  the  commission- 
ers, holding  that  he  had  no  power  to  do  so.  In  a  certain  case 
the  agent  of  Mexico,  referring  to  some  evidence  which  had 
been  received  too  late  to  be  laid  before  the  commissioners, 
asked  the  umpire  to  receive  it  or  else  to  return  the  case  to  the 
commissioners  in  order  that  they  might  decide  whether  it 
should  be  admitted.  The  umpire  refdsed  to  take  either  course. 
"On  the  contrary,'^  said  the  umpire,  *'he  considers  that  it  was 
theduty  of  the  agent  to  ask  for  the  admission  by  the  commission 
of  these  documents,  and  if  the  commissioners  had  disagreed 
and  had  referred  the  matter  to theumpirehewould  havedecided 
the  question.  As  it  is,  no  mention  has  been  made  of  this  tes- 
timony by  the  commission,  but  the  umpire  has  been  requested 
to  give  a  final  decision  on  the  whole  case.  He  has  therefore 
examined  the  papers  which  have  been  presented  to  him,  and 
will  give  his  final  decision  thereupon.''^ 
In  many  cases'  Sir  Edward  Thornton  refused  to  make 


1  Charles  £.  Norton  v,  Mexico,  No.  895,  MS.  Op.  III.  155,  Thornton, 
umpire. 

*0.  L.  Hammeken  v.  Mexico,  No.  158,  MS.  Op.  VII.  391. 

»  J.  D.  Pradel  v.  Mexico,  No.  812,  MS.  Op.  Vll.  478,  Thornton,  umpire. 

*  Bark  Emily  Banning  v.  Mexico,  No.  136,  MS.  Op.  III.  334,  Thornton,  um- 
pire, Jane  24, 1874.  This  ruling  was  affirmed  by  Sir  Edward  Thornton 
March  6, 1875,  in  the  case  of  Jacob  J.  WTenkler  r.  Mexico,  No.  356,  MSS.  Op. 
IV.  33.  In  the  latter  case  certain  evidence  explanatory  of  the  original 
eTidence  was  ultimately  admitted  by  the  commlBsioners  and  sent  to  the 
umpire. 

•£.  g.,  Manuel  J.  de  la  Vega  v.  Mexico,  No.  746,  MS.  Op.  VI.  621. 
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awards  in  favor  of  claimants  where  the  ouly  evidence  of  the 
injury  complaiued  of  was  the  claimant's  own  statement.  "This 
case,''  said  Mr.  Wadsworth,  delivering  the  opinion  of  the  com- 
mission, "exhibits  a  failure  of  proof  and  vicious  preparation 
Nearly  all  the  proofs  in  the  case  were  taken  before  one  of  the 
claimants  as  consul  of  the  United  States.  These  can  not  be 
esteemed  of  any  value.    The  case  is  now  dismissed."  ^ 

By  the  rules  of  the  commission  "all  persons  having  claims'* 
were  required  to  "file  memorials  of  the  same  with  the  respec- 
tive secretaries,"  and  every  memorial  was  reijuired  to  be 
"signed  and  verified  by  the  claimant."  Referring  to  these 
rules,  Sir  Edward  Thornton,  in  the  case  of  Jabez  M.  Tipton  v, 
Mexico,  No.  242,  said : 

"  The  umpire  can  not  consider  that  the  memorial  and  protest 
dated  September  24,  1850,  and  presented  to  the  United  States 
minister,  can  be  held  to  be  Tipton's  memorial  to  the  commis- 
sion. It  is  not  impossible  that  Tipton  may  already  have  made 
some  arrangement  with  the  Mexican  Government  with  which 
he  has  been  satisfied,  or  that  he  has  become  convinced  that  he 
has  no  claim  against  the  Mexican  Government;  but  the  umpire 
can  in  no  case  admit  that  the  above-mentioned  memorial  and 
protest  constitute  a  claim  before  the  commission." 

A  surviving  partner  was  permitted  to  prosecute  the  firm's 
claim  before  the  commission.^ 

The  Mexican  corporation  of  Eeynosa  presented  a  claim  for 
itself  and  for  certain  of  its  citizens  for  damages  suffered  in  an 
alleged  raid  on  the  town  from  the  United  States.  The  umpire 
said  that  it  was  very  doubtful  whether  the  corporation  had  a 
right  to  do  so  when  the  citizens  in  question  had  full  power  to 
claim  for  themselves,  it  not  being  even  proved  that  the  citizens 
in  question  were  really  Mexican  citizens.  The  case  of  the  mas- 
ter and  seamen  of  the  bark  Emily  Banning j^citud.  by  the  Mexi- 
can commissioner,  was,  said  the  umpire,  very  different  from  the 
case  in  question,  since  "  the  owners  of  a  ship  are  the  natural 
representatives  of  the  master  and  seamen,  and  to  a  certain 
extent  bound  to  see  that  they  are  compensated  for  injuries  done 
them  when  in  their  service."^ 

» Welsh  &  Allen  r.  Mexico,  No.  155,  MS.  Op.  III.  69. 

"Cornelius  H.  Garrison,  surviving  partner  of  Garrison  &  Fretz,  r.  Mex- 
ico, No.  8,  Lieber,  umpire,  November  7,  1871. 

°Bark  Emily  Banning^  Nautilus  Submarine  Pearl  Fishing  Company,  claim- 
antH,  r.  Mexico,  No.  136. 

<The  Corporation  of  Keynosa  v.  the  United  States,  No.  831,  MS.  Op.  VL 
323,  Thornton,  umpire,  February  28,  1876, 
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In  the  case  of  George  Moore  v,  Mexico,  No.  701,  the  commis- 
sioners, July  26, 1871,  allowed  a  rehearing  and  made  an  award 
in  favor  of  the  claimant.  They  had  previously  dismissed  the 
ease  for  want  of  proof  of  citizenship.  The  reasons  for  the 
reversal  of  this  action  were  stated  by  Mr.  Wadsworth,  who 
delivered  for  the  commission  the  following  opinion : 

^H'laimant  produced  his  petition  for  a  rehearing,  accompa- 
nied by  a  certified  copy  of  his  naturalization  papers,  establish- 
ing conclusively  his  American  citizenship.  Whenever  the 
evidence  produced  on  a  motion  for  a  rehearing  before  the  com- 
mission is  of  a  certain  and  conclusive  character,  such  as  ought 
undoubtedly  to  produce  a  change  in  the  minds  of  the  commis- 
sioners and  convince  them  of  i)etitioner's  right  to  an  award,  we 
are  disposed  to  grant  the  motion  and  award  according  to  pub- 
lic law,  equity,  and  justice.  It  there  be  an  exception  to  this 
practice,  it  must  be  where  there  has  been  some  gross  laches  of 
the  claimant,  or  where,  to  allow  the  motion,  at  the  time  and 
under  the  circnmstances,  injustice  would  probably  be  done  to 
the  government  defending.'' 

July  18, 1872,  Dr.  Lieber  refused  a  motion  for  the  rehearing 
of  one  of  his  awards,  on  the  ground  that,  after  a  reexamination 
of  the  whole  case,  in  the  light  of  the  argument  for  a  rehearing, 
DO  reason  appeared  for  reconsidering  his  decision.^ 

We  have  seen  that  Sir  Edward  Tnornton  refused  a  rehearing 
in  the  Weil  and  La  Abra  cases  on  grounds  which  have  already 
been  dis«;losed.  At  the  same  time  and  on  the  same  grounds  he 
refused  to  rehear  various  other  cases.*  "  In  the  single  case  of 
Shreck,  No.  768,"  said  Sir  Edward  Thornton,  "the  umpire 
listened  to  the  request  of  the  agent  of  the  United  States  to 
reconsider,  because  it  appeared  that  there  was  a  law  of  Mex- 
ico which  concerned  the  citizenship  of  the  claimant  to  which 
the  commissioners,  of  course,  had  access,  but  no  new  evidence 
was  offered  or  taken  into  consideration  in  that  case."  In  the 
case  thus  referred  to  Sir  Edward  Thornton  had  decided  that 
the  claimant,  who  appe^ired  before  the  commission  as  a  citizen 
of  the  United  States,  was,  in  fact,  a  citizen  of  Mexico,  by  rea- 
son of  his  birth  in  the  latter  country,  assuming  that  the  Mex- 
ican law  so  regarded  him.  The  agent  of  the  United  States 
produced  the  appropriate  law  of  Mexico,  by  which  it  appeared 


»  Josefa  Thor<^  de  Lesp^s  f.  Mexico,  No.  596,  MS.  Op.  II.  627. 

'Joseph  W.  Hale  r.  Mexico,  No.  58 ;  F.  W.  Latham,  aesignee,  r.  Mexico.  No. 
73;  George  W.  Hammeken  i'.  Mexico,  No.  158;  J.  M.  Harnap  r.  Mexico,  No. 
302;  Thadeas  Ainatetal.t;.Moxico,No.493;  R.M.Minerv.  Mexico,No.518; 
George  White  v.  Mexico,  No.  244 ;  M.  del  Barco  &  Roque  de  Garate  r.  Mex- 
iooy  No.  748;  Augustas  £.  St.  John  v.  Mexico,  No.  295. 
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that  the  assumption  was  clearly  erroneous,  and  Sir  Edward 
Thornton  made  an  award  in  favor  of  the  claimant. 

In  the  case  of  Alfred  A.  Green  v.  Mexico,  No.  776,  it  was 
shown  that  certain  evidence  which  was  before  the  commission- 
ers was  not  transmitted  to  the  umpire,  so  that  he  had  made  his 
decision  on  only  a  part  of  the  record  in  the  case.  He  there- 
fore decided  to  reconsider  the  case  so  far  as  the  omitted  evi- 
dence was  concerned,  but  declined  to  consider  fresh  arguments 
submitted  from  the  claimant's  counsel. 

In  the  course  of  his  argument  for  a  rehearing  in  the  case  of 
Thadeus  A  mat  et  al.  v.  Mexico,  Ko.  493,  the  agent  of  Mexico 
alleged  that  there  was  an  arithmetical  error  in  the  umpire's 
award.  Sir  Edward  Thornton  reexamined  his  award  in  that 
regard,  and  finding  the  error  corrected  it  and  awarded  the 
proper  amount.^ 

As  this  chapter  'was  begun  with  the  citation 

MtoBonndarier*  ^^  *  general  provision  in  the  Treaty  of  Guad- 
alupe Hidalgo  for  the  arbitration  of  differ- 
ences, it  may  fitly  be  closed  with  a  reference  to  certain  late 
stipulations  in  which  that  principle  has  been  applied  by  the 
United  States  and  Mexico  to  the  adjustment  of  their  common 
boundaries. 

By  the  treaty  of  limits  of  January  12, 1828,  the  United  States 
and  Mexico  engaged  each  to  appoint  a  commissioner  and  a 
surveyor  to  run  the  line,  and  they  also  agreed  to  accept  the 
result  reached  by  them.  There  was  no  provision  for  the  deci- 
sion of  questions  of  difference,  if  any,  between  the  persons  so 
appointed.  A  similar  engagement  was  incorporated  in  the 
fifth  article  of  the  Treaty  of  Guadalupe  Hidalgo,  and  in  the 
first  article  of  the  treaty  of  December  30,  1853. 

By  the  convention  of  July  29,  1882,  the  two  countries  agreed 
to  create  an  Internationai  Boundary  Commission,  consisting  of 
a  chief  engineer  and  associates  appointed  by  each  party,  to 
relocate  the  boundary  in  places  where  the  monuments  of  prior 
surveys  had  been  destroyed  or  displaced.  This  convention 
having  lapsed  by  reason  of  delays  in  the  appointment  of  com- 
missioners, it  was  revived  by  a  convention  of  February  18, 1889, 
by  which  the  time  for  the  execution  of  the  work  was  fixed  at 
five  years  from  the  date  of  the  exchange  of  the  ratifications  of 
the  new  convention.  By  another  convention  of  August  24, 1889, 
this  period  was  extended  for  two  years  from  October  11, 1894. 


IMS. Op.  VI. 544. 
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There  is  another  series  of  conventions  specially  relating  to 
the  water  boundary  between  the  two  countries.  The  first  of 
these  was  concladed  November  12, 1884.  It  provided  that  in 
order  to  avoid  difficnlties  which  might  arise  through  changes 
to  which  the  channels  of  the  Eio  Grande  and  Eio  Colorado,  in 
places  where  they  form  the  boundary,  were  subject,  through 
the  operation  of  natural  causes,  the  dividing  line  should  for- 
ever follow  the  center  of  the  normal  channels,  notwithstanding 
any  alterations  in  the  banks  or  in  the  courses  of  the  rivers, 
provided  that  such  alterations  were  efiected  by  natural  causes 
through  the  slow  and  gradual  erosion  and  deposit  of  alluvium 
and  not  by  the  abandonment  of  an  existing  river  bed  and  the 
opening  of  a  new  one.  But,  as  questions  might  arise  as  to  the 
proper  application  of  this  provision  and  as  to  whether  changes 
in  the  courses  of  the  rivers  might  not  have  been  produced  by 
artificial  causes,  such  as  jetties,  piers,  or  other  obstructions, 
or  by  dredging,  a  convention  was  concluded  on  the  1st  of 
March  1889  for  the  establishment  of  an  International  Bound- 
ary Conimission,  which  should  have  jurisdiction  of  all  such 
questions.  The  commission  thus  provided  for  is  composed  of 
two  commissioners,  one  appointed  by  each  government,  two 
consulting  engineers  appointed  in  the  same  manner,  and  such 
secretaries  or  interpreters  as  either  government  may  see  fit  to 
appoint.  If  the  two  commissioners  agree,  their  decision  is 
final,  unless  either  government  shall  within  a  month  from  its 
rendition  disapprove  it.  In  such  case  both  governments  en- 
gage to  take  cognizance  of  the  matter  and  to  decide  it  amica- 
bly, bearing  constantly  in  mind  the  stipulations  of  Article 
XXI.  of  the  Treaty  of  Guadalupe  Hidalgo  of  February  2, 1848. 
The  two  governments  also  engage  to  proceed  in  the  same 
manner  in  case  the  two  commissioners  disagree.  It  was  pro- 
vided that  this  convention  should  remain  in  force  for  a  period 
of  five  years  from  the  date  of  the  exchange  of  the  ratifica- 
tions. The  ratifications  were  exchanged  at  Washington  De- 
cember 24, 1890.  By  another  convention,  signed  October  1, 
1895,  and  duly  ratified  and  proclaimed,  the  duration  of  the 
convention  of  March  1, 1889,  was  extended  for  a  i)eriod  of  one 
year  from  December  24, 1895.  The  object  of  the  new  conven- 
tion was  declared  to  be  to  enable  the  International  Boundary 
Commission  to  "conclude  the  examination  and  decision  of  the 
cases  subniittied  to  it." 

5627— Vol  2 24 
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CHAPTER   XXVIII. 


THE  PA:N^AMA  riot  AOT)  other  CLAIMS:  CON- 
VENTIONS BETWEEN  THE  UNITED  STATES 
AND  NEW  GRANADA  OF  SEPTEMBER  10,  1857, 
AND  THE  UNITED  STATES  AND  COLOMBIA  OF 
FEBRUARY  10, 1864. 


I.  CONVENTION  OF  1857. 

By  a  conventioii  between  the  United  States 
▼entioii. 


Tenniof  tuecon-  ^^^  ^^^  Granada  (afterward    the    United 


States,  and  now  the  Republic,  of  Colombia), 
concladed  at  Washington  September  10, 1857,  it  was  agreed 
that  ^^all  claims  on  the  part  of  corporations,  companies,  or 
individnals,  citizens  of  the  United  States,  upon  the  government 
of  New  Granada,  which  shall  have  been  presented  prior  to 
the  1st  day  of  September  1859,  either  to  the  Department  of 
State  at  Washington,  or  to  the  minister  of  the  United  States 
at  Bogotd,  and  especially  those  for  damages  which  were  caused 
by  the  riot  at  Panama  on  the  15th  of  April  1856,  for  which 
the  said  government  of  New  Granada  acknowledges  its  lia- 
bility, arising  out  of  its  privilege  and  obligation  to  preserve 
peace  and  good  order  along  the  transit  route,  shall  be  referred 
to  a  board  of  commissioners  consisting  of  two  members,  one 
of  whom  shall  be  appointed  by  the  Government  of  the  United 
States  and  one  by  the  Government  of  New  Granada."  The 
commissioners  so  named  were  to  meet  in  the  city  of  Wash- 
ington within  ninety  days  from  the  exchange  of  the  ratifica- 
tions of  the  convention,  and,  before  proceeding  to  business,  to 
make  and  subscribe  a  solemn  oath  that  they  would  <^  carefully 
examine  and  impartially  decide,  according  to  justice  and 
equity,  nj)on  all  the  claims  laid  before  them,  under  the  pro- 
visions of  this  convention,  by  the  Government  of  the  United 
States."  They  were  then  to  proceed  to  name  an  umpire,  and, 
in  case  they  could  not  agree,  the  selection  was  to  be  made  by 
the  minister  of  Prussia  in  the  United  States. 
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In  cases  in  which  the  commissioners  should  agree  to  award  an 
indemnity  they  were  authorized  "to  determine  the  amount  to 
be  paid,  having  due  regard,  in  claims  which  have  grown  out 
of  the  riot  of  Panama  of  April  15, 1856,  to  damages  suffered 
through  death,  wounds,  robberies,  or  destruction  of  property." 
In  cases  in  which  they  could  not  agree  the  subjects  of  differ- 
ence were  to  be  referred  to  the  umpire. 

The  commission  was  required  to  "terminate  its  labors  in 

nine  months  from  and  including  the  day  of  its  organization." 

The  facts  in  regard  to  the  Panama  riot  are 

The  Panama  Biot  detailed  in  a  report  to  the  Department  of  State 
by  Mr.  Amos  B.  Corwine,  who  was  sent  to  the 
Isthmus  as  a  special  commissioner  on  the  part  of  the  United 
States  to  investigate  the  circumstances  of  the  incident.*  Mr. 
Gorwiue  states  that  on  the  morning  of  the  15th  of  April  the 
steamer  Illinois  arrived  at  Aspinwall  (Colon),  having  on  board 
about  950  passengers,  including  many  women  and  children,  en 
route  for  California,  and  a  large  amount  of  baggage  and  other 
freight.  Three  trains  containing  all  these  passengers,  the 
United  States  mails,  and  a  portion  of  the  freight  had  arrived 
at  Panama,  and  a  fourth,  with  a  quantity  of  baggage  and 
about  500  express  packages,  was  expected  later,  when,  about  6 
o'clock  in  the  evening,  a  quarrel  occurred  between  a  drunken 
passenger  and  a  Panama  negro  who  kept  a  provision  stand 
near  the  railway  station  over  the  refusal  of  the  former  to  pay 
for  a  slice  of  watermelon  which  he  had  purchased  from  the 
negro,  and  of  which  the  price  was  a  dime.  A  companion  of 
the  passenger  paid  the  negro,  but  the  disturbance  did  not 
cease.  Before  or  after  the  payment  of  the  dime — Mr.  Corwine 
accepts  the  latter  conclusion — a  pistol  shot  was  fired.  The 
pistol  belonged  to  the  passenger,  but  there  was  some  contro- 
versy as  to  who  fired  the  shot  Mr.  Corwine  said  that  the 
evidence  was  "conclusive"  that  the  shot  was  fired  by  a  com- 
panion of  the  watermelon  vender,  a  "light-colored  native^ 
named  Habrahan,  who  took  the  pistol  from  the  passenger  (who 
had  drawn  it)  and  fired  it  at  him.  The  negro  and  his  "light- 
colored  native"  companion  then  ran  away  to  the  eienagaj  a 
marshy  negro  settlement  near  the  railway  station,  and  pres- 
ently returned  with  a  large  crowd  of  negroes  armed  with  stones, 

'  Mr.  Corwine's  report  is  boand  iu  vol.  5  of  the  MS.  consular  letters 
from  Panama. 
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tnacliete$i,  and  other  weapons,  and  commenced  an  attack  on 
McFarland's  Ilotel  (the  Pacific  House)  and  the  Ocean  House. 

The  best  account  of  the  progress  of  the  riot  is  given  in  a 
deposition  of  Gapt.  Allen  McLane,  agent  of  the  Pacific  Mail 
Steamship  Company  at  Panama,  made  before  the  United  States 
consul  at  that  place  and  embodied  in  Mr.  Corwine's  report. 

Captain  McLane  gives  a  graphic  description  of  the  scene  in 
and  about  the  railway  station  just  before  the  riot,  showing 
that  the  passengers  were  onlerly  and  not  anticipating  any 
trouble.  About  6  o'clock  in  the  evening  he  heard  the  report 
of  a  firearm,  which  seemed  to  come  from  a  spot  outside  of  but 
near  the  gate  of  the  railway  station.  This,  as  he  was  after- 
ward informed,  was  the  report  of  the  shot  fired  during  the 
altercation  between  the  passenger  and  the  watermelon  vender. 
This  report  was  followed  almost  instantly  by  shouting  and 
hallooing  from  the  same  direction. 

A  moment  after  he  heard  the  report  of  the  firearm  Captain 
McLane  saw  a  native  man  come  to  the  beach  and  run  along  it 
toward  the  city  for  about  400  yards,  when  he  lost  sight  of  him. 
A  few  minutes  later  he  heard  a  bell  in  the  city  ring  an  alarm, 
and  immediately  thereafter  saw  large  crowds  coming  toward 
the  railway  station.  From  the  time  he  heard  the  report  of 
tbe  firearm  until  he  saw  the  crowds  collecting  about  the  station 
lie  thought  that  not  more  than  ten  minutes  elapsed.  From  the 
time  he  heard  the  report  until  he  heard  the  noise,  which  proved 
to  be  an  attack  on  the  hotels,  he  thought  that  not  more  than 
five  minutes  elapsed. 

At  the  time  of  the  breaking  out  of  the  riot  there  were  on 
the  pier,  where  Captain  McLane  was  standing,  some  thirty  or 
forty  natives  who  had  been  employed  by  the  steamship  com- 
pany in  discharging  freight  and  baggage  from  the  cars  into 
the  scows.  Some  of  these  men,  seeing  the  excited  crowds 
rushing  toward  the  station  shouting  and  waving  their  arms, 
jumped  from  the  pier  and  started  to  join  them;  they  returned, 
however,  at  Captain  McLane's  order,  he  explaining. to  them 
that  they  would  only  increase  the  excitement  and  become 
parties  to  the  riot  which  had  already  begun.  Some  of  these 
natives  subsequently  joined  the  rioters;  others  did  not. 

When  Captain  McLane  observed  the  rioters  coming  toward 
the  railway  station,  which  was  about  100  yards  distant,  he  pro- 
ceeded thither  in  company  with  two  gentlemen  named  Center 
and  Xelson.    On  his  way  to  the  ticket  office  he  saw  a  party  of 
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men  loading  au  old  iron  cannon,  sabstitutiug  for  balls  and 
ballets,  of  wbicli  none  could  be  obtained,  iron  boiler  rivets. 
This  cannon,  when  loaded,  was  carried  and  placed  outside  of 
the  gate  of  the  railway  station,  commanding  the  street  leading 
from  the  gate  to  the  cienaga,  and  was  put  in  charge  of  a 
trustworthy  man,  with  orders  not  to  fire  it  unless  the  natives 
should  advance  on  the  station  and  could  not  otherwise  be 
restrained. 

Before  he  reached  the  station  the  appearance  of  a  riot 
seemed  so  great  that  Captain  McLane  dispatched  a  message 
to  the  chief  of  police  to  bring  his  force  at  once.  The  messen- 
ger was  a  burly  native  who  had  for  some  time  been  in  Captain 
McLane's  employ.  While  bearing  the  latter's  message  he  was 
wounded  by  a  ball  in  the  neck,  but  he  performed  his  mission. 

Arriving  at  the  railway  station.  Captain  McLane  found  the 
clerks  engaged  in  registering  tickets,  the  windows  through 
which  the  passengers  handed  them  being  crowded;  for,  while 
the  tumult  was  going  on  outside,  the  passengers  had  no  con- 
ception of  its  seriousness,  and  Captain  McLane  himself  did 
not  expect  that  the  station  would  be  regularly  assaulted. 

By  this  time  many  shots  had  been  fired,  principally  by  the 
natives,  at  the  adjacent  hotels,  and  a  few  by  the  inmatefs  of  the 
hotels  in  self-defense.  Captain  McLane  expected  the  i)olice 
soon  to  be  on  the  ground,  when  it  would  only  be  necessary  for 
them  to  draw  up  in  the  clear  space  between  the  station  and 
the  cienaga  in  order  to  restore  quiet.  With  a  view,  however, 
to  remove  the  passengers  as  speedily  as  possible  from  the  reacli 
of  the  excited  natives,  he  directed  the  ticket  clerks  to  put  away 
their  books  and  papers  and  to  send  the  passengers  on  board 
the  California  steamer.  Evidences  of  excitement  and  confusion 
began  to  appear  among  the  persons  assembled  in  the  station. 
Captain  McLane  saw  some  old  rusty  muskets  taken  from  the 
side  of  the  room,  where  they  had  been  hanging  for  months,  and 
attempts  made  to  load  them ;  he  saw  pistols  in  the  hands  of 
several  persons;  many  persons  were  asking  for  ammunition, 
though  no  one  to  his  knowledge  could  find  apy ;  he  heard  after- 
ward, however,  that  some  was  obtained  and  that  the  muskets, 
or  a  i)ortion  of  them,  were  loaded.  Perceiving  the  condition  of 
affairs,  he  proposed  to  Mr.  Nelson  that  they  should  endeavor  to 
organize  a  few  of  the  men  around  them  and  prepare  to  defend 
the  station,  should  the  police  not  arrive  soon  enough  to  prevent 
au  attack  upon  it.    This  was  found  to  be  utterly  impossible; 
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bardly  anyoue  was  armed,  and  there  was  a  general  feeling  of 
helplessness  and  panic.  About  twenty  men  were  collected  at 
the  gate  of  the  station  looking  toward  the  cienaga.  They  were 
endeavoring  to  preserve  order,  and  exerted  themselves  to 
restrain  three  or  four  men  who  would  rush  out  in  front  of  the 
gate  and  fire  at  random  among  the  huts  of  the  cienaga.  Cap- 
tain McLane  while  at  the  gate  saw  the  iron  cannon  before 
referred  to;  it  was  planted  so  as  to  command  the  street  leading 
from  the  cienaga  to  the  station,  and  was  in  charge  of  an  Ameri- 
can named  Willis,  who,  as  has  been  stated,  had  orders  not  to 
fire  it  unless  the  natives  attacked  the  station. 

During  these  scenes  at  the  gate  and  early  in  the  riot  some  of 
the  passengers  came  on  the  ground  in  great  excitement,  saying 
that  their  families  were  in  the  upper  stories  of  the  hotels 
attacked  by  the  natives.  Some  men  were  advanced  to  one  of 
the  hotels,  and  breaking  in  the  side  door,  which  was  out  of  the 
range  of  fire,  allowed  the  passengers  to  escape;  at  the  same 
time  a  ladder  was  placed  at  one  of  the  back  windows^  down 
which  others  escaped.  During  these  occurrences  many  shots 
were  fired  from  the  cienaga  at  the  hotels  and  toward  the  sta- 
tion. The  fire  of  the  natives  on  the  station  now  increased 
considerably,  and  for  the  first  time  Captain  McLane  thought 
that  an  assault  would  be  made. 

Some  time  before  this  he  had  invited  on  board  the  California 
steamer  two  native  ladies  who  had  come  from  the  city  to  witness 
the  embarkation  and  who  were  in  an  exposed  position  on  the 
balcony  of  the  railway  company's  mess  house.  He  stated  that 
their  presence  subsequently  saved  a  heavily  charged  cannon 
from  being  fired  into  a  crowd  of  some  six  hundred  defenseless 
men,  women,  and  children,  who  had  been  placed  on  board  the 
steamer  for  safety. 

What  afterward  occurred  may  be  given  in  Captain  McLane's 
own  language: 

^^Not  a  sound  went  from  the  station;  doubtless  each  person 
there  felt  that  dreadful  scenes  of  massacre,  rapine,  and  plunder 
were  inevitable,  unless  the  authorities  of  the  country  could  be 
brought  and  interposed  between  the  reckless  and  maddened 
rioters  and  their  innocent,  unarmed,  and  defenseless  victims. 
At  this  moment  the  long  listened-for  sound  of  the  bugle  note 
was  heard,  bringing  relief  to  many  an  aching  heart.  We  con- 
gratulated each  otlier,  and  in  a  moment  more  would  have  been 
outside  the  inclosure  to  welcome  our  deliverers,  when  there 
was  poured  into  the  station  a  volley  of  musketry,  accompanied 
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by  savage  shouts  for  blood.  This  volley  was  qaickly  followed 
by  others }  the  dreadful  realty  came  upou  us  that  the  police  had 
joined  the  mob.  In  a  momeut  the  police,  headed  by  Golouel 
Garrido,  had  crossed  the  clear  space  between  the  cieiiaga  and 
the  station  houses,  and  from  under  the  windows  of  the  ticket 
office  and  freight  room  commenced  firing  into  them.  At  the 
same  time  the  outside  mob,  with  some  of  the  police  in  company, 
entered  the  station  from  the  west  end  along  the  track,  firing 
through  it  to  clear  the  way,  and  broke  iuto  the  various  rooms, 
machetes  in  hand,  and  began  their  work  of  murder  and 
plunder." 

When  the  police  took  possession  of  the  station,  Captain 
McLane,  accompanied  by  another  person,  went  to  look  for  the 
governor,  and,  having  found  him  after  some  delay,  prevailed 
upon  him  to  accompany  them  to  the  station  and  stop  the  mas- 
sacre. But  the  order  which  it  was  said  that  the  governor  had 
previously  given  to  the  police  to  fire  upou  and  occupy  the  sta- 
tion was  carried  out  by  them  in  such  a  manner  that  nearly 
every  person  in  the  station  was  massacred  by  them  and  the 
mob.  It  was  also  alleged  that  the  governor  was  remiss  in 
eflbrts  to  prevent  the  plunder  and  bloodshed  which  took  place 
in  his  presence. 

These  are  the  main  facts  in  relatiou  to  the  riot  of  the  15th  of 
April  1856,  for  which  the  Government  of  New  Granada  made 
the  acknowledgment  of  liability  recorded  iu  the  convention 
of  1857,  though  it  steadily  denied  the  responsibility  of  its 
officials  either  for  the  occurrence  or  for  not  preventing  it. 
Before  the  work  of  murder  and  destruction  was  stayed,  about 
twenty  persons  were  killed,  only  two  of  whom  belonged  to  the 
assailants,  and  twenty-nine  were  wounded,  thirteen  of  whom 
were  natives.  The  loss  of  the  foreigners  in  property  was 
large — claims  on  that  score  to  the  amount  of  half  a  million 
dollars  being  preferred. 

The  acknowledgment  of  liability  by  New 
The  Treaty  of  1846.  ( I  ran ada  was,  as  the  convention  declared, 
based  on  that  government's  "privilege  and 
obligation  to  preserve  peace  and  good  order  along  the  transit 
route."  This  declaration  seems  impliedly  to  have  referred  t<> 
the  provisions  of  the  thirty-fifth  article  of  the  treaty  between 
the  United  States  and  New  Granada  of  December  12,  184(5. 
By  that  article  New  Granada  "guarantees  to  the  Government 
of  the  United  States  that  the  right  of  way  or  transit  across  the 
Isthmus  of  Panama  upon  any  modes  of  communication  that 
now  exist,  or  that  may  be  hereafter  constructed,  shall  be  open 
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and  free  to  the  Government  and  citizens  of  the  United  States," 
while  the  United  States,  on  the  other  hand,  in  consideration 
of  this  and  certain  other  advantages,  "  guarantees,  positively 
and  efficaciously,  to  New  Granada,  by  the  present  stipulation, 
the  perfect  neutrality  of  the  beforeinentioned  Isthmus,  with 
the  view  that  the  free  transit  from  the  one  to  the  other  sea  may 
not  be  interrupted  or  embarrassed  in  any  future  time  while 
this  treaty  exists;  and,  in  consequence,  the  United  States  also 
guarantee,  in  the  same  manner,  the  rights  of  sovereignty  and 
property  which  Kew  Granada  has  and  possesses  over  the  said 
territory.'' 

Eeferriug  to  these  stipulations,  Mr.  Marcy,  as  Secretary  of 
State,  discussing,  in  instructions  to  Mr.  Bowlin,  United  States 
minister  at  Bogota,  of 'June  4, 1856,  the  occurrence  at  Panama, 
said: 

"  This  state  of  insecurity  is  very  prejudicial  to  both  coun- 
tries, and  it  is  not  to  be  doubted  that  when  properly  urged 
apon  the  consideration  of  New  Granada  that  government  will 
take  prompt  and  effectual  measures  to  insure  to  the  citizens  of 
the  United  States  the  most  ample  protection  tor  their  persons 
and  property  on  the  Isthmus  within  its  territory.  This  is  not 
only  a  duty  of  national  obligation,  but  it  is  expressly  provided 
for  in  the  treaty  of  12th  of  December  184G,  between  the  United 
States  and  New  Granada.  The  United  States  must  have  the 
free,  safe,  and  uninterrupted  transit  for  their  citizens  and  for 
public  and  private  property  across  the  Isthmus  of  Panama  to 
the  full  extent  contemplated  by  that  treaty,  and  this  govern- 
ment looks  with  confidence  for  the  security  of  this  right,  and 
does  not  expect  that  any  necessity  will  arise  for  the  use  of  any 
other  means  for  the  secure  enjoyment  of  it  but  an  appeal  to 
the  state  of  New  Granada  to  fulfill  its  treaty  stipulations  upon 
that  subject.  The  United  States  may  reasonably  expect,  after 
what  has  happened,  that  New  Granada  will  station  such  a 
force  along  the  route  of  the  railroad  and  at  Aspinwall  [Colon] 
and  Panama  as  will  secure  adequate  protection  to  the  persons 
and  property  of  the  citizens  of  the  United  States.'^ 

On  the  actual  negotiation  of  September  10, 
^^ulS^"'*^^'^'  the  records  of  the  Department  of  State 
throw  little  light.  Negotiations  were  at  first 
conducted  through  Mr.  Bowlin,  at  Bogota,  but  they  proved 
fruitless.  The  Government  of  New  Granada  then  sent  an 
envoy  to  the  United  States,  Gen.  P.  A.  Herran,  who  took  up 
the  negotiations  at  Washington  in  July  1857.  On  the  21st  of 
that  month  Mr.  Oass,  who  was  then  Secretary  of  State,  hav- 
ing acknowledged  the  receipt  of  a  note  from  General  Herran, 
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iu  which  the  latter  had  stated  that  he  was  instructed  to  nego- 
tiate an  arrangement  of  the  questions  pending  between  the 
two  republics,  appointed  July  23  as  the  day  for  a  conference. 
The  principal  questions  at  issue  were  those  of  the  Panama  riot 
and  certain  tonnage  and  customs  duties  affecting  the  transit 
of  the  Isthmus. 

The  next  thing  found  in  the  records  is  a  note  of  the  27th  of 
August  from  Mr.  Cass  to  General  Herran,  inclosing  a  "draft 
of  a  convention  for  the  adjudication  of  claims  of  citizens  of  the 
United  States  upon  New  Granada;"  and  on  the  0th  of  Sep- 
tember Mr.  Cass  informed  General  Herran  that  at  12  o'clock  of 
the  next  day  copies  of  the  convention  would  be  ready  for  sig- 
nature. At  the  appointed  time  it  was  duly  signed ;  and  on  the 
same  day  General  Herran  communicated  to  Mr.  Cass  a  note, 
expressing  gratification  at  the  conclusion  of  the  claims  conven- 
tion, but  regret  at  the  failure  to  arrange  other  matters. 

Nothing  further  on  the  subject  appears  until  June  4, 1858, 
when  Mr.  Cass  addressed  a  note  to  General  Herran,  which  was 
as  follows: 

'^  When  the  negotiations  for  the  settlement  of  the  difficulties 
between  our  respective  countries  were  brought  to  a  close  by  the 
conclusion  of  a  treaty  on  the  10th  of  September  last,  it  was  the 
confident  expectation  of  this  government  that  the  treaty  would 
be  ratified  by  New  Granada  without  delay  or  objection.  The 
arrangement  was  not  entirely  satisfactory  to  the  United  States, 
for  it  left  unadjusted  several  subjects  of  difference,  some  of 
them  of  much  importance,  arising  out  of  the  transit  route  and 
out  of  the  measures  in  relation  to  it  proposed  to  be  adopted  by 
your  government. 

"You  will  recollect  that  till  the  treaty  was  upon  the  i)oint 
of  being  signed  it  was  mutually  intended  that  its  stipulations 
should  extend  to  and  embrace  all  the  questions  that  had  arisen, 
and  which  had  threatened,  at  any  time,  to  disturb  the  peaceful 
relations  of  the  two  countries.  This  intention  was  defeated  by 
a  misunderstanding  as  to  one  of  these  stipulations,  which  could 
not  be  reconciled,  and  the  effort  to  make  a  definitive  arrange- 
ment of  all  the  unadjusted  subjects  was  therefore  abandoned. 
But  the  treaty  was  valuable  because  it  made  reasonable  pro- 
visions for  the  adjudication  and  payment  of  the  claims  of  citi- 
zens of  the  United  States  against  the  Government  of  New 
Granada,  and  especially  because  it  assured  satisfaction  for  the 
deplorable  riots  of  Panama  in  April  185G,  by  which  grevious 
outrages  had  been  committed  against  the  persons  and  prop- 
erty of  the  United  States.  ♦  *  •  J  informed  you  at  the 
commencement  of  the  discussion  between  us  that  the  recogni- 
tion by  your  government  of  its  responsibility  for  those  aggres- 
sions at  Panama  and  an  arrangement  for  their  satisfaction 
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were  considered  by  the  United  States  indispensable  to  the 
success  of  our  negotiations.  •  ♦  ♦  Reports  reached  here 
some  time  since  that  the  treaty  would  not  be  ratified  by  the 
constitutional  authority  of  New  Granada,  and  these  have  been 
confirmed  by  the  last  arrival.  There  is  good  reason  to  believe 
either  that  ratification  will  be  wholly  withheld  or  that  it  will 
be  accompanied  with  such  conditions  as  will  render  it  impossi- 
ble for  the  United  States  to  assent  to  them." 

August  16, 1858,  General  Herran  informed  Mr.  Cass  that  the 
convention  was  ratified  by  the  Government  of  New  Granada  on 
the  8th  of  July,  with  certain  explanations  and  modifications. 
The  only  one  of  these  necessary  now  to  be  noticed  was  an 
explanation  of  the  effect  of  the  acknowledgment  by  New 
Granada  of  her  liability  for  the  riot  at  Panama.  This  explana- 
tion was  as  follows : 

*^It  is  understood  that  the  obligation  of  New  Granada  to 
maintain  peace  and  good  order  on  the  interoceanic  route  of 
the  Isthmus  of  Panama,  of  which  Article  I.  of  the  convention 
speaks,  is  the  same  by  which  all  nations  are  held  to  preserve 
peace  and  order  within  their  territories,  in  conformity  with 
general  principles  of  the  law  of  nations  and  of  the  public 
treaties  which  they  may  have  concluded." 

The  purpose  of  the  New  Granadian  Government  in  making 
this  explanation  General  Herran  stated  in  his  note  of  August 
16,  as  follows: 

"The  object  of  the  first  explanation  [the  explanation  in 
question  J  is  to  prevent  the  future  possibility  on  the  part  of  any 
foreign  government  of  construing  the  original  phrasing  of 
Article  1.  of  the  convention  into  a  new  obligation,  imposed  on 
itself  by  the  republic,  of  indemnifying  all  such  damages  and 
prejudices  as  may  be  suffered  by  i)ersons  traveling  over  the 
Panama  railroad,  whatever  may  be  the  circumstances  of  the 
cases  which  might  occur.  Now,  as  there  is  no  country  on 
earth  in  which  torts  are  not  committed  and  injuries  suffered, 
in  spite  of  all  the  securities  which  may  be  intended  to  be  af- 
forded and  of  all  precautions  which  may  be  taken,  there  can 
be  no  government  that  could  be  willing,  thus  indefinitely,  to 
assume  their  responsibility  upon  itself.  Were  there  a  state 
that  could  bind  itself  to  indemnification  for  all  losses  that 
might  be  caused  by  misdoers  within  its  limits,  it  would,  by  tlic 
very  fact,  hold  out  an  inducement  for  misdemeanors  and 
require  an  inexhaustible  treasury  to  meet  such  obligations. 

"  It  was  not  in  this  sense  that  the  negotiators  of  the  conven- 
tion mentioned  the  responsibility  of  New  Granada  to  which 
the  explanation  alludes.  It  was  in  a  rational  sense — on  the 
part  of  the  United  States  for  the  purpose  of  justifying  their 
demand,  and  on  the  part  of  New  (jranada  to  show  the  reason 
why  it  acceded  to  it.    Yet,  a  proposition  written  down  in  an 
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international  instrument^  in  solemn  forms,  might,  in  the  fatore, 
be  taken  in  a  sense  much  wider  than  that  which  the  negotiators 
might  have  intended  to  give  to  it. 

"Touching  the  riot  of  the  15th  of  April,  which  is  the  ground 
of  the  claim  intended  te  be  adjusted,  the  Granadian  Confed- 
eracy satisfies  the  United  States,  binding  itself  to  indemnify 
the  damages  and  prejudices  caused  by  it,  which,  in  itself,  is 
an  explicit,  practical,  and  complete  acknowledgment  of  respon- 
sibility, so  that  the  proposed  explanation  in  no  way  diminishes 
or  alters  the  satisfaction  given  to  the  United  States  and  in 
nothing  militates  against  the  arrangement  which  has  been 
made.  The  convention  was  framed  ibr  a  determinate  object. 
This  being  attained,  the  instrument  will,  ipso  fdcto^  stand  an- 
nulled, as  is  the  case  with  treaties,  from  the  moment  that  the 
period  of  their  duration  has  terminated.  It  could  not,  there- 
fore, contain  a  stipulation,  granted  in  general  terras,  applica- 
ble to  all  such  cases  as  might  occur  and  the  duration  of  which 
would  have  to  be  unlimited. 

"As  for  the  settlement  of  the  question  which  has  arisen  out 
of  the  riot  of  the  15th  of  April  we  are  guided  by  international 
laws  and  by  the  treaty  now  in  vigor  between  the  two  republics; 
so  will  it  have  to  be  in  the  future.  It  is  not  by  virtue  of  a  new 
obligation  that  New  Granada  this  time  has  bound  itself  te  grant 
the  indemnifications  claimed  by  the  United  States,  nor  will  it 
be  claimed  that  the  obligation  could  work  its  effect  before  it 
had  been  contracted.  It  follows,  hence,  that  if  the  responsibility 
mentioned  in  the  first  article  of  the  convention  can  be  con- 
strued as  a  new  obligation — that  is  to  say,  as  a  resiwnsibility 
to  which  no  nation  is  held  by  its  public  treaties  or  by  inter- 
national laws — it  required  to  be  explained  in  order  that  it 
should  bear  no  sense  other  than  that  which  the  contracting 
parties  intended  that  it  should  have.  Everything  that  con- 
duces te  clearness  and  accuracy  of  sense  iu  an  agreement 
obviates  difiiculties  in  its  execution  and  influences  the  con- 
tracting parties  in  maintaining  harmony  between  themselves. 
This  has  been  the  aim  of  the  Granadian  Congress." 

The  explanation  of  General  Herran,  while  not  entirely  free 
from  ambiguity,  admits  two  things^  viz: 

1.  That  by  Article  I.  of  the  convention  of  1857  New  Granada 
acknowledged  and  assumed  liability  for  the  injuries  and  losses 
of  citizens  of  the  United  States  by  the  riot  of  April  15, 1856. 

2.  That  this  was  an  extraordinary  or  unusual  liability,  as- 
sumed in  accordance  with  the  rules  of  international  law  and 
the  treaties  between  the  two  countries. 

The  claims  convention,  together  with  the  explanation  of  the 
New  Granadian  Congress,  was  approved  by  the  Senate  of 
the  United  States,  with  several  amendments  *by  that  body, 
which  were  immediately  submitted  to  the  New  Granadian 
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GroverDmeiit.  On  the  14tli  of  March  1859,  two  days  after 
the  treaty,  as  amended  by  the  Senate,  was  sent  to  General 
Herran,  he  proposed  the  consideration  of  certain  grievances 
which,  it  was  said,  the  Kew  Granadian  confederation  had 
against  the  United  States,  among  which  was  the  nonpayment 
of  tonnage  and  mail  taxes.  Mr.  Cass,  on  the  31st  of  March, 
replied  : 

<<  I  have  simply  to  repeat  the  substance  of  what  has  been 
stated  to  yoa  in  our  personal  conferences,  that,  until  the  con> 
vention  of  September  1857  has  been  ratified  by  New  Granada, 
this  government  is  not  prepared  to  enter  upon  any  further  dis- 
cussion in  reference  to  the  various  points  mentioned  in  your 
note.^ 

June  17, 1859,  General  Herran  informed  the  Department  of 
State  of  the  acceptance  by  his  government  of  the  Senate's 
amendments.  The  ratifications  of  the  convention  were  ex- 
changed at  Washington  November  6, 1860. 

The  pommissioners  met  in  Washington  June 
^^'^^^^^^  10, 1861.    On  the  part  of  the  United  States 

the  commissioner  was  Elias  W.  Leavenworth, 
of  New  York;  on  the  part  of  New  Grenada,  Jos^  Marcelino 
Hortado.  After  filing  their  commissions  they  each  subscribed 
the  oath  prescribed  by  the  convention.  The  commission  of 
Charles  W.  Davis,  as  secretary,  was  also  filed.  Mr.  Davis 
was  ordered  to  notify  Mr.  Seward  of  the  organization  of  the 
board,  and  to  request  him  to  transmit  to  it  all  papers  in  the 
Department  of  State  relating  to  the  claims  against  New  Gra- 
nada.   On  the  following  day  rules  were  adopted. 

When  Mr.  Leavenworth  filed  his  commis- 

sion,  Mr.  Hurtado  objected  to  it  on  the  ground 


that  it  authorized  him  to  act  only  ^'during 
the  pleasure  of  the  President  of  the  United  States  for  the 
time  being,"  while  the  convention  contemplated  that  each 
government  should  name  one  commissioner,  and  not  several 
in  succession,  or  as  many  as  they  might  please.  Mr.  Leaven- 
worth stated  that  the  words  were  only  a  matter  of  form  and 
ought  not  to  be  understood  as  implying  that  the  powers 
granted  would  be  revoked.  Mr.  Hurtado,  however,  addressed 
Mr.  Seward  on  the  subject;  and  on  August  29, 1861,  Mr.  F,  W. 
Seward,  acting  Secretary  of  State,  replied : 

'*The  allegation  of  Mr.  Leavenworth  that  the  condition 
referred  to  was  one  of  mere  form  was  perfectly  correct,  the 
expression  quoted  being  inserted  in  every  commission  issued 
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by  the  Executive,  with  the  exception  of  those  for  which  the 
Constitution  of  the  Unitexi  States  makes  distinct  provision. 

*^  Apart  from  this  view,  it  is  evident  from  the  text  of  the 
convention  under  which  the  board  is  organized  that  no  capri- 
cious substitution  of  one  person  for  another  previously  ajj- 
pointed,  and  engaged  in  the  duties  devolved  upon  him,  could 
have  been  contemplated.  The  convention  says  that,  *in  case 
of  the  death,  absence,  or  incapacity  of  either  commissioner, 
or  in  the  event  of  either  commissioner  on^itting  or  ceasing  to 
act,'  the  government  so  affected '  shall  forthwith  proceed  to  fill 
the  vacancy  thus  occasioned.' 

"  It  is  not  understood  by  this  department  that  the  stipula- 
tion quoted  will  tolerate  any  extrinsic  interference  with  the 
board  when  once  organized,  except  in  the  specified  cases  of 
*  death,  absence,  or  incapacity,'  such  incapacity  being  intrinsic 
and  arising  solely  from  physical  or  moral,  and  not  from  per- 
sonal or  political  causes.  Any  other  interpretation  of  the 
terms  of  the  convention  would  only  expose  the  commission  to 
the  most  unfortunate  influences  and  might  at  any  moment  seri- 
ously embarrass,  if  not  ultimately  defeat,  the  whole  purpose  of 
the  convention.'' 

October  1,  1861,  the  commissioners  con- 
ppom  en  o  ^.^^j*^  jj^  tendering  the  post  of  umpire  to  Mr. 
N.  G.  Upham,  of  New  Hampshire,  who  had 
served  as  commissioner  on  the  part  of  the  United  States  under 
the  convention  with  Great  Britain  of  February  8,  1853.  On 
the  6th  of  October  Mr.  Upham  replied,  accepting  the  appoint- 
ment, and  inclosing  the  requisite  oath,  which  he  had  taken 
before  the  judge  of  the  district  court  of  the  United  States  in 
New  Hampshire.  It  seems  that  Mr.  Upham  did  not  go  imme- 
diately to  Washington,  as  the  comu)issioners  telegraphed  him 
on  the  4th  of  December,  requesting  him  to  repair  to  that  city 
at  once. 

October  2  Mr.  (Carlisle,  the  agent  of  New 

Question  as  to  the  (jranada,  suggested  to  the  commissioners  that 
Batiflcatioii  of  the  . 

CoiiTention.  ^°®  prmted  copy  of  the  convention  presented 

by  the  Department  of  State  differed  from  that 

which  the  Government  of  New  Granada  had  placed  in  his 

hands,  in  the  omission  of  the  special  ratification  by  the  latter 

government.    This  ratification,  he  said,  in  the  view  which  he 

was  inclined  to  take  of  a  certain  class  of  the  cases  with  which 

he  was  charged,  seemed  to  him  to  be  important  to  be  consid* 

ered  in  the  deliberations  of  the  commission.    He  therefore 

requested  the  commission  to  ask  the  Secretary  of  State  to  make 

sucli  official  recognition  of  the  special  ratification  as  would 

avoid  all  question  as  to  its  authenticity.    With  this  request 
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the  commissioners  on  the  same  day  complied.  The  board  then 
adjourned  till  the  4th  of  November,  when  the  commissioners 
received  from  Mr.  Seward  a  communication  of  the  5th  of  the 
preceding  month,  in  which  he  stated  that,  upon  an  examination 
of  the  original  instrument  on  file  i^  tlie  Department  of  State, 
as  ratified  by  the  President  of  the  United  States,  in  connection 
with  the  ratification  of  Kew  Granada,  it  appeared  that  certain 
amendments  had  been  accidentally  overlooked  by  the  clerk 
who  prepared  the  pamphlet  copy  for  the  use  of  the  Depart- 
ment. The  question  raised  as  to  the  ratification  of  the  conven- 
tion was  thus  disposed  of  without  controversy. 

In  notifying  Mr.  Seward  of  the  appointment 

list  of  Claims,  of  an  umpire,  the  commissioners  requested 
him  to  "cause  a  statement  of  the  claims  pro- 
vided for  in  the  convention  to  be  submitted  to  the  commis- 
sion." This  request  was  based  upon  the  second  article  of  tbe 
convention,  by  which  it  was  provided  that  the  commissioners 
should,  after  the  api)ointment  of  the  umpire,  proceed  "  to  exam- 
ine and  determine  the  claims  which  may  be  presented  to 
them  '  •  •  by  the  Government  of  the  United  States." 
In  reply  Mr.  Seward  stated  that  all  the  papers  relating  to  the 
claims  in  question  having,  pursuant  to  the  act  of  Congress  on 
the  subject,  been  transferred  to  the  board,  it  was  not  within 
the  power  of  the  department  to  present  a  detailed  statement 
of  them.  Moreover,  such  a  step  seemed  to  be  unnecessary,  in 
view  of  the  fact  that  the  claims  of  which  the  commission  had 
jurisdiction  were  defined  in  the  first  article  of  the  convention.^ 

With  this  reply  the  commissioners  were  not  content.  They 
therefore  addressed  to  Mr,  Seward  on  the  5th  of  November  the 
following  communication : 

"The  commissioners  concur  in  consideriiig  it  necessary  that 
the  claims  coming  before  the  board  should,  agreeably  to  the 
provisions  of  the  second  article  of  the  convention,  be  presented 
by  the  Government  of  the  United  States;  and  as  the  Hon.  Mr. 
Seward  states  that  it  is  not  in  the  power  of  the  department 
to  present  a  detailed  statement  of  them,  the  papers  relating  to 
the  matter  having  been  transferred  to  the  board,  the  commis- 
sioners have  ordered  that  a  correct  statement  of  the  entire 
number  of  such  claims  as  the  papers  received  from  the  Depart- 
ment of  State  have  reference  to,  and  of  such  claims  besides  as 
have  to  this  date  been  filed  before  the  commission,  should  be 
carefully  prepared  and  is  herewith  inclosed.    By  the  aid  of 

»Mr.  Seward  to  the  commissioners,  October  5,  1861,  MS. 
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this  document  it  is  hoped  that  the  department  will  be  in  a 
position  to  carry  out  the  provision  of  the  convention  above 
referred  to." 

As  the  commissioners  concurred  in  thinking  it  necessary 
that  the  claims  should  be  presented  by  the  Government  of  the 
United  States^  Mr.  Seward,  ^^  desiring  to  facilitate  as  much  as 
possible  the  wishes  of  the  board,"  yielded  to  the  request  of 
the  commissioners,  and  inclosed  to  them  ^^  a  mere  list  of  the 
claims"  which  had  been  filed  in  the  Department  of  State, 
made  up  from  such  data  as  had  been  accessible.  The  list 
embraced  262  individual  cases.  Mr.  Seward  said  that  he  com- 
municated it  with  the  explanation  that^in  the  judgment  of  the 
United  States,  the  provisions  of  the  convention  had  been  fully 
complied  with  by  the  transfer  to  the  commission  of  all  docu- 
ments on  file  either  in  the  Department  of  State,  or  in  the 
United  States  legation  at  Bogotd,  in  relation  to  the  claims. 

January  9, 18G2,  Mr.  S.  S.  Cox,  as  attorney  for  certain  claim- 
ants, in  respect  of  whom  a  question  of  citizenship  under  the 
convention  had  been  raised,  asked  the  commission  to  inquire 
of  the  Department  of  State  whether  or  not,  previously  to  the 
completion  of  the  convention  and  during  its  negotiations,  any 
list  of  the  claimants  was  furnished  to  the  minister  from  ]New 
Granada,  and  if  there  was,  to  request  that  a  copy  of  such  list 
be  furnished  the  commission.  Mr,  Cox  stated  that  his  object 
was  to  show  the  fact,  if  it  were  so,  that  New  Granada  had 
notice  of  the  claims  in  which  the  question  of  citizenship  was 
raised,  as  claims  of  citizens  of  the  Uuitiid  States,  and  that  the 
convention  was  negotiated  with  a  view  to  their  adjustment, 
without  any  dissent  from  the  New  Granadian  negotiator. 
The  board  granted  the  motion,  and  directed  the  secretary  to 
transmit  a  copy  of  it  to  the  Department  of  State. 

On  the  11th  of  January  Mr.  Seward  replied  that  it  was 
believed  that  no  specific  list  of  individual  claims  was  furnished 
by  the  Department  of  State  to  General  Herran  prior  to  the 
signature  of  the  convention;  that  an  informal  and  merely 
approximate  list  was  prei)ared  and  placed  in  his  hands;  but 
that  it  was  not  made  the  subject  'of  official  record  because  it 
was  not  contemplated  or  expected  that  such  a  memorandum 
would  be  regarded  as  of  official  force.  It  was  distinctly  re- 
membered in  the  department,  however,  that  the  list  handed  to 
General  Herran  embraced  the  claims  growing  out  of  the  Pan- 
ama riot,  as  an  aggregate  amount,  without  any  attempt  at  a 
detailed  statement.    Mr.  Seward,  m  further  response  to  the 
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motion,  inclosed  to  the  commission  a  copy  of  a  note  addresbt^d 
to  General  Ilerran  by  the  Secretary  of  State  on  November  2, 
1859,  showing  the  individual  claims  filed  in  the  Department  of 
State  between  the  signing  of  the  convention  and  the  date  of 
the  note. 

The  reluctance  of  the  Department  of  State 
Biot  Claims  ^^  ^^  ^^^^  instance  to  furnish  the  commission 
with  a  list  of  claims  was  in  part  due  to  the 
fact  that  a  question  had  arisen  as  to  the  requirements  of  the 
convention  touching  the  riot  claims.  We  have  seen  that  by 
the  convention  the  commission  was  invested  with  jurisdiction 
of  *^all  claims  on  the  part  of  *  *  *  citizens  of  the  United 
States,  upon  the  Government  of  New  Granada,  which  shall 
have  been  presented  prior  to  the  Ist  day  of  September  1859, 
either  to  the  Department  of  State  at  Washington,  or  to  the 
minister  of  the  United  States  at  Bogot^i,  and  especially  those 
for  damages  which  were  caused  by  the  riot  at  Panama  on  the 
15th  of  April  1856."  In  his  reply  to  the  commissioners^  first 
request  for  a  list  of  claims,  Mr.  Seward,  after  declining  to 
comply  with  it,  said  it  was  ^'  presumed  that  the  limitation  as 
to  the  time  of  presentation,"  expressed  in  the  convention,  was 
not  intended  to  apply  to  the  riot  claims,  in  view  of  "their 
probably  small  amount,"  the  "comparatively  humble  social 
IK>sition"  of  the  claimants,  and  the  notorious  fact  that  after 
the  event  which  gave  rise  to  the  claims,  the  claimants  "  were 
dispersed  over  this  vast  country,  from  California  to  Maine, 
thereby  depriving  them  of  opportunities  for  knowing  the  meas- 
ures which  were  in  progress  for  their  relief."  ^  In  his  subse- 
quent letter  to  the  commissioners,  inclosing  the  "mere  list"  of 
the  claims  which  had  "  been  filed  in  the  Department  of  State," 
Mir.  Seward  recurred  to  the  subject  of  the  riot  claims,  and, 
after  making  a  "  distinct  reservation  "  in  regard  to  them,  said : 

"  This  government  maintains  the  principle  that  those  claims 
have  been  presented  by  the  United  States  and  recognized  by 
New  Granada  en  masscy  and  that  where,  from  any  of  the  causes 
alluded  to  in  my  communication  of  the  5th  ultimo,  individuals 
have  failed  to  file  their  claims  arising  out  of  tlie  Panama  riot, 
within  the  period  limited  m  the  convention,  they  are  entitled 
to  investigation  and  decision  upon  their  own  merits  and  proofs, 
and  the  department  holds  to  its  right  to  amend  and  add  to  the 
list  in  respect  to  claims  of  this  character,  should  any  be  pre- 
sented to  it." 


'  Mr.  Seward  to  the  commissioners,  October  5, 1861,  MS, 
5627— Vol.  2 25  ^ ^^^T^ 
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The  questiou  thus  raised  was  discussed  before  the  commis- 
sion and  was  decided  in  the  case  of  Peter  Frank,  whose  claim 
was  presented  to  the  Department  of  State  after  September  1, 
1859.  The  commissioners  differing  in  opinion,  the  question 
was  referred  to  the  umpire.  Mr.  Upham  said  that  the  sole 
question  upon  the  facte  of  the  convention  was  whether  the  word 
"especially"  could  be  construed  as  excepting  the  riot  claims 
from  the  phrase  "  all  claims."  The  Avord  "  especially ''  was  an 
intensifying  term,  synonymous  with  "  particularly"  and  other 
words  of  similar  import.  If  "all  the  citizens"  of  a  govern- 
ment were  held  bound  to  render  service  in  behalf  of  their 
country  in  a  given  emergency,  and  "  especially  "  native-born 
citizens,  the  idea  could  not  be  entertained  that  native-bom 
citizens  were  thus  excluded  from  the  obligation  of  service. 
On  the  contrary,  their  inclusion  would  appear  only  the  more 
clearly.  If,  said  Mr.  Upham,  it  had  been  the  intention  of  the 
negotiators  of  the  convention  to  except  the  riot  claims  from 
the  limitation  in  regard  to  the  presentation  of  "  all  claims,"  it 
might  readily  have  been  accomplished  by  using  words  of 
exception.  The  words  "  especially  those"  could  not,  in  his 
opinioi),  be  construed,  as  the  United  States  commissioner  had 
suggested,  as  equivalent  to  "  and  also,"  or  "  in  addition  thereto." 
Indeed,  the  meaning  of  the  language  was  so  plain  that  little 
reliance  seemed  to  be  placed  upon  any  supposed  ambiguity  in 
the  words  themselves;  but  it  was  argued  that,  if  construed  in 
the  ordinary  sense,  they  were  inconsistent  with  the  manifest 
purpose  of  the  convention.  "What  an  absurdity,"  argued 
counsel,  "to  require  the  presentation  of  claims  to  the  United 
States  under  the  convention  while  the  convention  was  in  secret 
preparation.  What  a  monstrous  hardship  would  such  a  pro* 
vision  be  in  a  convention  not  ratified  till  more  than  a  year 
after  the  time  alleged  to  be  fixed  for  the  presentation  of  claims 
of  such  a  nature."  According  to  Vattel,}  every  interpretation 
of  a  treaty  that  led  to  an  absurdity  should  be  rejected. 

This  argument,  said  Mr.  Upham,  was  based  solely  on  the 
want  of  suitable  notice  to  the  claimants;  but  this  was  a  ques- 
tion on  which  the  negotiators  and  the  advisory  powers  of  the 
two  governments  were  as  competent  to  pass  as  the  conunis- 
sioners,  and  their  action  could  not  be  overruled  by  the  latter. 
It  appeared  that,  immediately  after  the  riot,  measures  were 
taken  by  the  United  States  to  investigate  the  subject  fully. 


Book  2,  chap.  17. 
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In  December  1856  the  President,  in  his  message  to  Congress, 
stated  that  he  had  caused  a  full  investigation  to  be  made,  and 
that  it  fully  sustained  the  claims  of  the  government  against 
New  Granada  on  account  of  the  riot.  Early  in  1859  elaborate 
proi)ositious  were  presented  to  New  (Iranada  for  the  settle- 
ment of  this  and  other  subjects.  In  these  propositions  it  was 
stated  that  "the  United  States  had  fully  investigated  the  mat- 
ter of  the  riot  at  Panama  and  fixed  the  amount  due.'^  In  a 
subsequent  communication  it  was  stated  that  the  United 
States  had  "  taken  the  testimony  not  only  of  American  gen- 
tlemen, officers  of  the  government,  and  officers  of  the  railroad, 
but  the  evidence  of  persons  of  almost  every  nation  "  in  refer- 
ence to  the  claim  made  on  account  of  the  riot;  that  it  had 
"caused  an  examination  to  be  made  by  a  special  crmmissioner 
and  the  resident  minister  near  the  republic  of  New  Granada,^ 
and  that  its  position  was  "founded  on  direct,  positive,  une- 
quivocal, and  legal  testimony  taken  in  reference  to  these 
claims.''  On  the  27th  of  February  1857  the  minister  of  the 
United  States,  acting  under  instructions,  demanded  the  sum  of 
$400,000  on  account  of  the  riot  claims,  though  he  declared  that 
"the  sum  claimed  and  proved  to  have  been  taken  and  de- 
stroyed amounted  to  much  more." 

On  this  evidence,  said  Mr.  Upham,  it  was  to  be  presumed 
that  the  Grovernment  of  the  United  States  and  the  negotiators 
of  the  treaty  believed  that  they  had  sufficient  knowledge  in 
regard  to  the  claims  to  enable  them  to  act  upon  their  adjust- 
ment, and  that  they  might,  with  perfect  propriety,  consider 
the  case  a^  closed  so  far  as  concerned  applications  for  redress. 
Hence,  in  the  convention  as  signed,  the  jurisdiction  of  the 
commission  was  limited  to  claims  which  had  been  presented 
prior  to  the  day  of  signature,  September  10,  1857;  and  no 
exception  was  made  in  terms,  and  none,  so  far  as  he  could  see, 
by  implication,  as  to  any  class  of  claims.  When  the  treaty 
was  ratified  by  the  Senate  of  the  United  States,  March  18, 
1859,  the  limitation  was  extended  two  years,  to  September  1, 
1859.  Both  the  negotiators  of  the  convention  and  the  Senate 
must  have  understood  the  eft'ect  of  the  limitation  fixed  upon 
by  them,  as  they  had  before  them  the  diplomatic  corre- 
spondence and  the  evidence  obtained  by  the  special  investi- 
gations. Any  omission  further  to  i)rotect  the  rights  of  claim- 
ants could  not,  under  the  circumstances,  be  considered  a  mat- 
ter of  inadvertence,  slill  less  of  absurdity,  or  of  conflict  with 
the  scope  and  object  of  the  treaty,  which  would  justify  a   . 

Digitized  by  VjVjOQIC 


1378  INTERNATIONAL   ARBITRATIONS. 

departure  from  its  plain  language.  It  appeared  that,  Biuce 
the  promulgation  of  the  convention,  very  few  new  claims  had 
been  presented  5  and  if  claimants  had  been  improvidently 
barred  by  the  action  of  their  own  government,  their  remedy 
rested  with  that  government,  and  not  with  the  commission. 
Questions  might,  indeed,  arise  as  to  what  constituted  the  pre- 
sentment of  a  claim.  "  The  rule  in  such  cases  is,"  said  Mr. 
Upham,  "  usually  a  most  liberal  one.  This  question  is  not 
directly  raised  here.  Any  evidence  of  application  by  letter, 
or  personally  to  the  department  or  minister  at  Bogota,  within 
the  time  specified,  or  any  list  of  claimants,  or  evidence  season- 
ably appearing  in  the  papers  of  the  government  as  to  damages 
sustained  by  anyone,  it  is  presumed  would  be  held  as  a  satis- 
factory presentment  for  the  subsequent  specification  of  a  claim; 
but  such  questions  can  only  be  settled  as  they  arise.  If  there 
is  no  evidence  in  this  case  of  any  presentment  or  notice  of 
the  claim  being  brought  to  the  knowledge  of  the  government 
authorities  within  the  time  specified,  or  sl&souable  recognition 
of  it  in  the  evidence  taken  by  the  government,  I  consider  the 
commissioners  as  having  no  jurisdiction  over  it,  and  that  it 
can  not  be  adjudicated  upon  by  them." 

A  question  was  also  raised  before  the  com- 
^^m/^""*  mission  as  to  the  extent  of  liTew  Granada's 
acknowledgment  of  liability  for  the  riot  claims. 
The  agent  of  that  government,  Mr.  James  M.  Carlisle,  offered  to 
submit  evidence  to  show  that  damages  were  inadmissible,  as 
the  riot  was  a  sudden  outbreak,  caused  by  the  violent  and  un- 
justifiable conduct  of  American  citizens  at  Panama,  and  that 
the  Government  of  New  Granada  had  acted  in  good  faith  and 
had  exerted  all  its  available  power  to  quell  the  outbreak  and 
restore  order,  and  had  failed  in  no  respect  to  discharge  all  the 
duties  incumbent  on  it  by  the  laws  of  nations,  to  which  alone 
the  government  was  amenable.  Mr.  Carlisle  contended  that 
the  liability  of  New  Granada  was  not  fixed  by  the  first  article 
of  the  convention,  arguing  (1)  that  if  the  language  used  might 
be  regarded  as  having  such  tendency,  it  was  so  ambiguous  as 
to  be  wholly  overruled  by  the  explanation  made  by  New  Gra- 
nada at  the  time  of  the  exchange  of  ratifications  and  admitted 
by  both  sides  to  be  a  part  of  the  treaty;  (2)  that  the  language 
of  the  first  article  was  a  mere  confession  on  the  part  of  New 
Granada  of  liability  to  have  tlie  claims  made  against  her,  and 
not  of  liability  for  their  payment;  (3)  that  the  imputation  of  a 
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greater  liability  did  not  comport  with  another  provision  of  the 
first  article,  viz,  that  the  commissioners  should  "  carefully  exam- 
ine and  impartially  decide,  according  to  justice  and  equity, 
upon  all  claims  laid  before  them." 

The  umpire  decided  that  the  liability  of  New  Granada  was 
clearly  and  fully  admitted  by  Article  I.,  and  was  not  varied  by 
the  New  Granadian  explanation.  The  evidence  oflPered  by  Mr. 
Carlisle  was  therefore  rejected. 

The  "explanation"  referred  to  was,  as  we  have  seen,  to  the 
effect  that  the  obligation  of  New  Granada  to  maintain  peace 
and  order  on  the  transit  route  was  "the  same  by  which  all 
nations  are  held  to  preserve  peace  and  order  within  their  terri- 
tories, in  conformity  with  general  principles  of  the  law  of 
nations,  and  of  the  public  treaties  which  they  may  have  con- 
cluded." Referring  to  this  "explanation,"  Mr.  (Jpham  said 
that  it  could  oi>erate  only  in  one  of  two  modes.  It  was  either 
an  explanation  of  the  meaning  of  words  employed,  which  were 
supxK>sed  to  be  used  in  an  ambiguous  or  doubtful  manner,  or 
it  was  an  explanation  of  the  grounds  or  principles  of  action  on 
ichich  the  parties  proceeded.  In  the  case  of  the  explanation  in 
question,  which  was  the  more  natural  and  apparent  modeT  If 
it  applied  to  ambiguity  in  words,  two  principles  must  be  con- 
sidered :  (1)  That  the  ambiguity  should  be  fully  and  clearly 
removed,  as  one  ambiguity  can  never  remove  another;  and  (2) 
that  N'ew  Granada,  as  the  stipulating  party,  designing  to 
remove  an  objectionable  provision  or  to  make  plain  what  was 
not  fully  apparent,  was  bound  to  show  affirmatively  that  this 
was  done.  These  considerations  certainly  bore  against  apply- 
ing the  "explanation"  to  an  ambiguity  in  words,  especially  as 
it  might  well  be  held  to  be  a  mere  statement  of  the  ground  or 
principle  on  which  New  Granada  assumed  the  obligation  to 
liquidate  the  claims.  There  were  various  reasons  why  an 
explanation  to  this  extent  might  be  desired  by  the  New  Grana- 
dian Government.  If  there  were  any  individuals  who  sup- 
})Osed  that  the  claims  had  been  unduly  pressed  as  a  matter  of 
force  or  arbitrary  exaction,  here  was  a  full  and  explicit  refu- 
tation of  the  charge.  It  might  also  be  desirable  for  the  future, 
long  after  the  circumstances  of  the  case  had  passed  from  pub- 
lic memory,  to  show  that  the  claims  were  controlled  by  the 
settled  principles  of  the  law  of  nations,  and  by  public  trea- 
ties. Moreover,  on  a  close  examination  of  the  "explanation," 
it  would  be  i)erceived  that  it  did  not  purport  to  touch,  in  any 
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manner,  the  question  of  liability.  The  original  convention 
acknowledged  the  liability  of  New  Oranada  for  claims  caused 
by  the  Panama  riot,  because  of  her  "obligation  to  preserve 
peace  and  good  order  along  the  transit  route.''  The  "explana- 
tion" did  not  purport  to  overrule  this  acknowledgment,  but 
merely  adverted  to  the  reason  on  which  it  was  founded.  These 
considerations,  said  Mr.  Upham,  taken  in  connection  with  the 
fact  that  there  was  no  ambiguity  in  the  original  convention, 
rendered  imperative  the  conclusion  that  the  "explanation" 
was  merely  declaratory  of  the  aniinwt  of  the  contracting  par- 
ties, and  of  the  grounds  on  which  the  convention  was  entered 
into,  and  could  not  be  construed  as  changing  or  overriding  it. 
His  opinion  must  therefore  be  entered  upon  the  record  to  the 
effect  that,  in  respect  of  the  class  of  claims  in  question,  the 
liability  of  New  Granada  was  fixed  by  the  action  of  the  two 
governments;  and  that  the  consideration  of  the  commissioners 
in  regard  to  them  was  limited  to  matters  of  damage. 

November  5, 1861,  the  commissioners  ordered 
]iattenofFT«>o6diire.that  all  claims  presented  to  the  commission 
be  heard  in  the  order  in  which  the  memorials 
were  filed,  unless,  for  cause  shown,  the  board  should  in  special 
eases  otherwise  direct.  On  the  14th  of  November  they  ordered 
thaton  the  first  Mondayin  December  the  calling  of  the  calendar 
be  begun,  and  that  cases  in  which  counsel  for  the  claimants 
were  not  prepared  be  placed  at  the  foot  of  the  calendar,  unless, 
for  good  and  satisfactory  reasons,  the  board  should  otherwise 
determine.  December  19, 18G1,  they  resolved  that  on  the  fol- 
lowing Monday  the  first  eight  cases  on  the  calendar  would  be 
called,  and  on  each  successive  day  thereafter  three  cases,  and 
that  if  in  any  case  either  of  the  parties  was  not  ready  to  submit 
it,  it  would  be  examined  and  decided  without  further  hearing, 
unless  for  good  cause  the  board  should  otherwise  onler.  It  was 
further  resolved  that  the  calendar  would  be  called  at  11  o'clock 
a.  m.  ot  each  day. 

In  numerous  cases  the  period  prescribed  by  the  rules  for  the 
filing  of  memorials  was  ext^^nded  for  cause  shown.^  In  one 
case  the  commissioners  accepted  a  power  of  attorney  given  to 
counsel,  with  sworn  accounts  and  statements,  as  a  sufficient 
memorial.' 

'  Orders  of  the  commissionerH,  November  29,  1861,  December  4, 1861,  De- 
cember 21,  1861. 
'MS.  Journal,  December  4,  1861. 
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February  3, 18<)2,  Mr.  Gilbert  Dean,  who  was  appointed  by 
the  United  States  as  counsel  to  present  the  claims  of  persons 
who  had  no  individual  representatives  before  the  commission,^ 
submitted  a  motion  in  which  he  stated  that  he  had  on  that  day 
presented  for  the  consideration  of  the  commission  the  claims  of 
sevi^al  citizens  who  had  not  filed  memorials  in  accordance  with 
the  rales  of  the  board;  that  he  believed  that  ^^the  situation  of 
the  United  States  (commahication  between  several  of  the  States 
nnd  Territories  and  the  capital  having  been  obstructed  or  cut 
off  since  June  last),  or  the  residence  of  claimants  in  distant 
parts,^  where  they  were  "not  aware  of  the  rules  or  of  the  exist- 
ence of  the  commission,'^  was  the  cause  of  the  omission;  and 
that,  if  the  claims  in  question  were  not  presented,  they  would 
by  the  terms  of  the  convention  be  extinguished  and  one  of  its 
objects  would  be  thereby  defeated.  He  therefore  requested 
that,  as  to  those  claims,  the  rules  vshonld  be  suspended  and  the 
filing  of  memorials  dispensed  with,  and  that  he  might  be  per- 
mitted to  present  the  claims  in  question,  together  with  such 
testimony  as  could  be  obtained  without  an  adherence  to  the 
forms  prescribed  in  the  rules. 

The  commissioners  granted  the  motion. 

From  time  to  time  the  Department  of  State  sent  volumes  of 
diplomatic  and  miscellaneous  correspendence  to  the  commis- 
sion, in  order  that  original  papers  might  be  read;  but  in  each 
case  this  was  done  with  a  re<}uest  for  the  return  of  the  volume 
when  the  documents  should  have  been  perused. 

On  March  4, 1862,  the  commissioners  ordered 
Interett  that  all  awards  should  date  from  the  10th  of 
that  month,  and  that  in  all  cases  in  which  in- 
terest was  allowed  it  should  be  computed  at  the  rate  of  6  per 
cent  per  annum.  On  the  0th  of  March  they  modified  this  order 
so  as  to  make  it  apply  only  to  damages  arising  from  the  Pan. 
ama  riot,  and  ordered  that  in  all  other  cases  in  which  interest 
was  allowed  it  should  be  computed  at  the  rate  of  5  per  cent  per 
annum.^ 

1  Mr.  Dean  also  repreRented  a  number  of  the  claimants  as  attorney.  (Mr. 
Marcy,  Sec.  of  State,  to  Mr.  Dean,  Oct.  29,  1K56,  MS.  Dom.  Lot.  XLVI.  81. 
See,  as  to  Mr.  Dean's  appointment,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Dean, 
Jan.  23, 1862,  and  Jan.  31, 1862.) 

*  MS.  Joomal. 
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February  26,  1862,  Mr.  Leiivenwortb  ad- 
AdUoununent  dressed  to  Mr.  Seward  a  letter  in  which  be 
stated  that  about  one  hundred  and  twenty- 
five  cases  remained  to  be  decided.  Seventy -five  of  these  were, 
he  said,  small  in  amount  and  involved  no  (questions  of  difficulty ; 
but  the  remainder  were  '*  generally  important,"  and  it  was 
"certainly  most  desirable''  that  the  commissioners  "should 
have  further  time  to  hear  counsel  and  to  examine  both  the 
facts  and  the  law  involved  in  them.''  "  If  it  [au  extension  of 
time]  can  not  be  had,"  continued  Mr.  Leavenworth,  "  I  shall 
endeavor  on  my  part  to  be  prepared  to  make  a  decision  in  all 
the  cases.  Many  of  them,  the  most  important,  whiqli  counsel 
have  delayed  till  this  time  to  submit,  must  be  decided  in  great 
haste,  and  with  little  examination  of  the  testimony  and  less 
still  of  the  law." 

The  President  communicated  a  copy  of  Mr.  Leavenworth's 
letter,  and  of  certain  other  papers  relating  to  the  same  subject, 
to  the  Senate,  with  a  recommendation  that  the  time  of  the 
commission  be  extended;  and  on  the  5th  of  March  1862  the 
Senate,  with  the  concurrence  of  two-thirds  of  the  Senators 
present,  adopted  a  resolution  advising  and  consenting  to  an 
extension  of  six  months  beyond  the  time  set  by  the  conven- 
tion, with  the  proviso  that  the  government  of  New  Granada 
should  "duly  assent  to  such  extension,"  and  that  it  should  not 
in  the  mean  time  "be  discharged  from  liability  for  claims  before 
the  commission,  and  undecided  by  reason  of  the  inability  of 
the  commission  to  pass  upon  them  within  the  time  prescribed 
by  the  convention."  * 

The  effect  of  this  resolution  was  merely  to  give  an  anticipa- 
tory sanction  to  any  measures  which  the  President  might 
adopt,  in  conformity  with  the  Senate's  expressed  opinion,  for 
the  prolongation  of  the  commission's  existence.  The  Colom- 
bian minister  was  not  invested  with  power  to  bind  his  govern- 
ment in  the  matter;  and  there  was  no  way  of  preventing  the 
legal  expiration  of  the  commission  on  the  9th  of  March  1862. 
On  the  morning  of  the  8th  of  March,  therefore,  Mr.  I^eaven- 
worth  addressed  a  note  to  Mr.  Hurtado,  stating  that  he  was 
prepared  at  once  "  to  decide  every  case  growing  out  of  the 
Panama  riot,  or  to  disagree  on  the  same,  except  the  cases  of 


'  MSS.  Dept.  of  Stjite. 
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tlie  Panama  Eailroad  Company  and  the  two  steamship  com- 
panies." "And  unless  it  shall  this  day  be  decided,"  continued 
Mr.  Leavenworth,  "  that  the  commivssion  is  to  be  continued,  I 
am  ready  this  evening  to  dispose  of  all  the  residue  of  the  cases 
on  the  calendar.  In  all  the  cases  in  which  we  shall  disagree 
I  shall  be  ready  at  once  to  go  before  the  umpire  and  orally 
present  our  views  in  brief  and  submit  them  to  his  decision." 

It  was  past  noon  on  the  8th  of  March  when  Mr.  Hurtado 
received  this  letter.  He  declined  the  proposition  contained  in 
it,  saying: 

"As  some  principles  bearing  on  many  of  the  cases  growing 
out  of  the  Panama  riot  are  before  the  umpire  and  have  not 
been  finally  disposed  of,  I  do  not  see  how  we  could  proceed  to 
pass  upon  the  cases  involving  those  principles  except  by  leav- 
ing that  part  of  each  claim  subject  to  future  consideration.  I 
am  free  to  admit,  besides^  that  I  have  not  been  able  fully  to  ex- 
amine all  the  cases  growing  out  of  the  riot;  but  I  am  willing  to 
continue  their  examination  as  rapidly  as  possible;  the  number, 
however,  to  which  none  of  the  principles  before  the  umpire 
apply  must  be  comparatively  small. 

"  With  reference  to  the  other  cases  on  the  calendar,  I  do  not 
think,  and  you  must  concur  with  me,  that  either  you  or  I  would 
do  justice  to  the  parties  interested  by  submitting  the  contro- 
verted points  in  all  the  crises  to  the  umpire  for  his  immediate 
decision,  with  such  oral  arguments  only  as  we  should  be  able 
to  make  upon  them  in  the  course  of  an  evening." 

On  the  9th  of  March  1862  the  commission  adjourned  sine  die. 
While  the  commission  was  in  session  a  revolution  took  place 
in  N^ew  Granada,  and  the  government  by  which  Mr.  Hurtado 
was  appointed  fell.  This  fact,  however,  was  held  not  to  termi- 
nate his  commission.  His  was,  as  Mr.  Seward  said,  "an 
appointment  of  a  judicial  nature  in  execution  of  a  convention 
between  the  United  States  and  the  republic  of  New  Granada. 
This  government  having  entered  upon  the  execution  of  the 
special  convention  and  proceeded  therein  in  concert  with  that 
of  New  Granada,  it  would  necessarily  hold  Mr.  Hurtado's 
appointment  to  be  irrevocable  by  that  power  if  such  a  question 
should  arise."  ^ 


» Mr.  Seward,  Sec.  of  State,  to  Mr.  Burton,  March  19,  1862,  MS.  lust, 
to  Colombia. 
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The  state  of  the  business  before  the  commis- 

Beport. 


Mr.  Leavenworth's  ^^^^  ^^  ^^^  ^^^^  ^^  .^^  adjournment  is  disclosed 


in  a  report  by  Mr.  Leavenworth,  the  American 
commissioner.    This  report  is  as  follows: 

"Office  of  the  Joint  Commission 
"of  the  United  States  and  New  Granada, 
"  Washington,  March  11, 1862. 

"To  the  Hon.  Wm.  H.  Seward, 

"  Secretary  of  State. 

"Sir:  The  joint  commission  provided  for  by  the  conventioa 
of  September  10, 1857,  between  the  United  States  of  America 
and  the  republic  of  New  Granada,  was  duly  organized  on  the 
10th  day  of  June  1861,  and  expired  in  pursuance  of  the  fourth 
article  of  said  convention  on  the  9th  day  of  March,  instant. 

"  Senor  Don  Jose  Marcellino  Hurtado  appeared  as  the  com- 
missioner on  the  part  of  New  Granada,  and  the  undersigned  on 
the  part  of  the  United  States;  and  after  having  mutually  pre- 
sented our  credentials  and  taken  the  oath  of  office,  we  took 
our  seats. 

"  The  commission  was  organized  in  the  city  of  Washington, 
and  all  its  sessions  have  been  held  at  this  .place. 

"The  board  appointed  Dr.  Charles  W.  Davis,  of  Washing- 
ton, to  the  place  of  secretary  of  the  board,  and  John  Bobb, 
esq.,  to  that  of  clerk. 

"The  commissioners  mutually  agreed  upon  the  Hon.  Nathan- 
iel G.  Uphani,  of  Concord,  in  the  State  of  New  Hampshire,  as 
the  umpire  authorized  by  the  first  article  of  said  convention, 
who  assumed  and  discharged  the  duties  of  that  position. 

"The  board  remained  in  session  but  two  days  at  its  first 
meeting,  viz,  on  the  10th  and  11th  days  of  June,  and  then  ad- 
journed till  the  first  Monday  of  September  .then  next. 

"Agreeably  to  their  adjournment,  the  commissioners  met  on 
the  first  Monday  of  September  last  and  remained  in  session 
till  the  2d  day  of  October  last  and  adjourned  till  the  first 
Monday  of  November  then  next. 

"They  again  convened  on  the  first  Monday  of  November 
last,  and  have  remained  in  session  until  the  expiration  of  the 
commission  on  the  9th  instant. 

"The  claimants  under  the  said  convention  reside  in  all  parts 
of  the  Union,  and  large  numbers  of  them  especially  in  the 
States  of  (California  and  Oregon.  It  was  therefore  deemed 
proper  to  extend  to  them  the  time  in  which  to  file  their  memo- 
rials and  proofs  till  the  first  Monday  of  September  last. 
Practically  even  this  time  was  found  to  be  much  too  brief,  as 
only  about  one-third  of  all  the  memorials  before  the  board  were 
filed  within  the  time  allowed. 

"The  government  of  New  Granada,  by  her  counsel,  J.  Man- 
deville  Carlisle,  esq.,  asked  for  her  the  same  length  of  time  in 
which  to  file  her  counter  i)roof8  as  was  allowed  to  the  claim- 
ants in  which  to  file  their  memorials  and  proofs.     This  was 
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granted,  and  the  time  allowed  to  her  was  fixed  for  December 
1,  1861;  but  all  cases  which  were  ready  were  to  be  heard  at 
any  earlier  day. 

*'Wben  the  commission  convened  on  the  first  Monday  of 
November,  its  time  was  occupied  for  a  season  in  settling  some 
preliminary  qaestions  growing  oat  of  the  construction  ot  the 
terms  of  the  convention,  but  it  has  continued  to  devote  itself, 
without  adjournment  or  delay,  to  its  appropriate  duties. 

"  The  number  of  cases  placed  upon  the  calen- 
ciaims  and  Awards,  dar  was  two  hundred  and  eighteen.    The  nine 
months  limited  by  the  convention  for  the  dura- 
tion of  the  commission  were  found  to  be  insuflQcient  for  the 
perfect  examination  of  all  the  cases. 

"One  hundred  and  nine  cases  have  been  settled  by  awards, 
and  in  two  cases  partial  awards  have  been  made.  Two  more 
ca«es  were  disposed  of  by  the  awards  made  in  other  cases,  the 
claims  being  the  same  in  each. 

"One  hundred  and  seven  cases,  including  the  two  in  which 
partial  awards  were  made,  still  remain  unsettled. 

"Of  the  one  hundred  and  eleven  awards  made,  eighty-nine 
were  by  the  commissioners  and  twenty-two  by  the  umpire. 

"In  fifty-one  of  the  cases  decided  by  the  commissioners  the 
claims  were  allowed  in  whole  or  in  part,  as  will  more  fully 
appear  by  schedule  (A),  hereto  attached. 

"In  the  other  thirty-eight  cases  nothing  was  allowed  by  the 
commissioners.  These  cases  will  appear  by  schedule  (B),  also 
hereto  attached. 

"Each  of  the  Jiwards  made  by  the  umpire  was  in  favor  of 
the  claimant.  This  will  more  fully  appear  in  schedule  (0), 
hereto  attached. 

The  total  amount  of  the  fifty-one  awards  made  by  the  com- 
missioners is $99, 757. 21 

Of  this  sum  there  was  awarded  in  six  cases  for 
seven  deaths $33, 500. 00 

For  injuries  to  x>er8on4  in  eight  cases 18, 550. 00 

For  the  seiznre  of  a  portion  of  the  cargo  of  the 
schooner  Mechanic 27, 337. 21 

For  property  in  the  remaining  thirty-six  cases, 
including  the  property  also  awarded  in  cases  of 

personal  injuries 20,370.00 

99, 757, 21 

All  of  which  will  more  fully  appear  by  said  schedule  (A). 

Tlie  total  amount  of  the  twenty-two  awards  made 
by  the  umpire  is $396,878.26 

Of  this  sum  there  was  awarded  for  eight  deaths 
the  sum  of ^0,000.00 

For  personal  injuries  in  four  cases 12, 250. 00 

For  personal  property  in  thirteen  cases,  including 
eight  of  the  cases  iu  which  awards  were  made 
for  deaths 10,740.22 

To  R.  W.  Gibbes  on  a  Colombian  bond  or  instru- 
ment        6,952.60 

For  the  seizure  and  confiscation  of  vessels  and  their 

cargoes  in  four  cases 326,935.44 

396,878.26 
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All  of  which  will  also  appear  by  said  schedule  (C). 

The  total  ainouut,  tlierefore,  which  was  awarded 

for  Heveu  deaths  by  the  commissioners  is $33^  500. 00 

1  )o.  for  eight  deaths," by  the  umpire 40, 000. 00 

$73,500.00 

The  total  amount  which  was  awarded  by  the  com 
missiouers  for  i>ersonal  iujuries  to  eight  persons 

is 18,550.00 

Do,  by  the  nmpire  to  four  persons 12, 250. 00 

30,800.00 

The  total  amount  which  was  awarded  by  the  com- 
missioners for  property  in  thirty- six  cases  is 20, 370. 00 

Do.  by  the  umpire  in  eight  cases  is 10,  740. 22 

31, 110. 22 

Making  the  total  amount  awarded  as  above  for  deaths,  per- 
sonal injuries,  and  property  caused  by  the  Panama  riot 135, 410. 22 

There  was  awarded  to  R.W.(iibbes 6,952.60 

And  there  was  awarded  both  by  the  commissioners  and  um- 
pire, inclusive,  for  the  seizure  and  confiscation  of  vessels 
and  their  cargoes,  the  sum  of 354,272.65 

Makine  the  grand  total  of  all  the  awards  made  by  the  com- 
missioners and  umpire 496, 235. 47 

''All  of  which  will  more  fully  api)ear  by  schedules  (A)  aud  (C) 
hereto  annexed. 

"  There  are  now  remaining  upon  the  calendar  of  the  board, 
undisposed  of,  one  hundred  and  seven  cases.  In  one  hundred 
and  live  of  them  no  awards  were  made,  and  in  two  of  them,  viz, 
the  Panama  Kailroad  Company  and  the  Pacific  Steamship 
Company,  partial  awards  were  made  without  prejudice  to  the 
residue  of  their  respective  claims.  The  names  and  calendar 
numbers  of  these  cases  will  be  found  in  schedule  (D),  hereto 
attached. 

"  Of  the  one  hundred  and  eleven  cases  in  which  awards 
have  been  made,  ninety-eight  arose  out  of  the  Panama  riot 
and  thirteen  from  other  causes. 

"  Of  the  one  hundred  and  seven  cases  remaining  undecided, 
eighty-nine  arose  from  the  Panama  riot  aud  eighteen  from  other 
causes.  Some  of  these  cases,  especially  some  of  the  more  dif- 
ficult and  intricate  ones,  have  been  fully  argued  before  the  board 
by  counsel,  and  all  have  been  fully  submitted  for  our  final 
award. 

"  In  all  cases  of  claims  growing  out  of  the 
Interest.  Panama  riot,  and  arising  from  the  Toss  of  x)rop- 
erty  there,  interest  was  allowed  at  the  rate  of 
6  per  cent  from  the  15th  day  of  April  1856,  the  day  of  the  riot, 
to  the  10th  day  of  March  1862,  on  which  day  the  certificates 
bear  date;  the  amount  of  such  interest  in  each  case  was  in- 
cluded in  the  award. 

''Ill  cases  of  deaths  and  personal  injuries  arising  from  said 
riot  a  gross  sum  was  allowed  in  full,  as  of  said  10th  day  of 
March. 

"  In  all  other  cases,  the  claims  being  mostly  of  long  standing, 
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and  for  large  amounts,  5  per  cent  interest  was  allowed,  com- 
puted in  all  cases  up  to  the  10th  day  of  March  aforesaid. 

"  The  opinions  which  have  been  given  by  the 
Opinioiifl.  respective  commissioners  and  by  his  honor 
the  umpire  are  tiled  with  the  papers  in  the 
cases  in  which  they  were  given.  The  constant  pressure  upon 
our  time,  however,  has  rendered  it  impossible  for  the  commis- 
sioners to  write  out  elaborate  opinions,  except  perhaps  in  a 
very  few  cases  at  the  commencement  of  our  labors. 

"The  certificates  required  by  the  third  arti- 
Contested  Awards,  cle  of  the  Convention  have  been  executed  by  the 
commissioners  and  deposited  with  the  Secre- 
tary of  State,  except  in  the  following  cases,  viz: 

"JS^o.O.  John  D.  Danels. 

"No.  12.  R.  W.  Gibbes. 

"No.  25.  Ship  Good  Return^  Seth  Driggs,  claimant. 

"No.  26.  Brig  Medeaj  Seth  Driggs,  claimant. 

"No.  80.  La  Constanciaj  Pond  &  Mason,  a<lministrators. 

"In  these  five  cases  the  honorable  commissioner  from  New 
Granada  declined  to  sign  the  certificates,  for  reasons  set  forth 
in  his  protest,  entered  in  the  journal  of  the  board  after  the 
proceedings  of  the  last  day  of  its  session. 

"A  counter  protest  from  the  commissioner  on  the  part  of  the 
United  States  will  be  found  to  follow  it. 

"Notwithstanding  the  protest,  the  commissioner  on  the  part 
of  the  United  States  thought  it  his  duty  to  sign  the  certificates 
in  said  five  cases,  and  has  done  so  accordingly,  and  they  have 
been  filed  as  above. 

"The  first  sentence  of  the  seventh  section  of  the  'Act  to 
carry  into  effect  conventions  between  the  United  States  and 
the  republics  of  New  Granada  and  Costa  Rica'  was  not  under- 
stood by  this  board,  and  therefore  no  attempt  has  been  made 
to  comply  with  its  terms.  ^ 

"A  copy  of  the  rules  and  regulations  adopted  by  the  board 
in  pursuance  of  the  fourth  section  of  the  act  aforesaid  will  be 
found  recorded  in  the  journal  of  the  board. 

"It  is  greatly  to  be  regretted  that  the  busi- 

^^^■'*®^*^  ^  ness  before  the  board  and  ready  for  its  action 
could  not  have  been  disposed  of  within  the 
nine  months  allowed  by  the  convention.  It  is  but  just,  however, 
to  say  that  after  allowing  to  the  claimants  and  also  to  New 
Granada  the  length  of  time  which  seemed  necessary  for  each, 
the  time  which  remained  was  not  sufficient  to  enable  the  com- 
missioners to  give  to  all  the  cases  submitted  to  them  that 
thorough  and  perfect  examination  which  was  desirable,  and 


'  The  sentence  in  qnestion  provided  that  '•  all  acknowledgmenta  of  indebt- 
edness on  the  part  of  the  Government  of  New  ( Jranada  to  claimants,  beinjf 
established  by  the  award  of  the  board  of  commissioners,  shall  be  delivered 
to  the  Govemment  of  the  United  States,  nnd  made  payable  thereto."  This 
phrase  seems  merely  to  have  meant  that  all  certificates  of  award  issued 
by  the  commission  should  be  delivered,  etc.     (12  Stats,  at  I^.  145.) 
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which  seemed  due  to  the  claimants,  to  !New  Granada,  and  to 
the  characters  of  the  commissioners  themselves. 

"The  board  early  apprehended  that  such  might  be  the  final 
result.  Acting  under  that  apprehension,  the  commissioner  on 
the  part  of  the  United  States,  as  early  in  November  as  the 
middle  of  the  month,  urged  that  the  preliminary  questions 
arising  under  the  convention,  first  in  regard  to  the  question 
whether  the  liability  of  New  Granada  was  acknowledged  to 
be  absolute  by  the  terms  of  the  convention,  and  second  in 
regard  to  the  necessity  of  the  presentment  of  claims  growing 
out  of  the  Panama  riot,  prior  to  the  Ist  day  of  September 
1859,  might  be  finally  disposed  of  in  that  month,  and  the  call- 
ing of  the  calendar  commenced  on  the  1st  of  December;  and 
the  commissioner  on  the  part  of  the  United  States  drew  up 
and  the  board  adopted  a  resolution  to  commence  the  calling 
of  the  calendar  at  the  time  above  mentioned.  But  the  pre 
liminary  questions  were  not  yet  decided  on  the  Ist  day  of 
December,  owing  mainly  to  the  fa<*t  that  the  counsel  for  New 
Granada  so  long  postponed  the  argument;  the  final  decision 
was  further  delayed  because  the  opinion  of  the  honorable  com- 
missioner on  the  part  of  New  Granada  was  not  ready  for  the 
umpire,  on  the  appeal,  on  the  question  of  liability,  at  the  time 
agreed  upon,  viz,  December  7,  nor  until  five  days  thereafter. 
The  opinion  of  the  commissioner  on  the  part  of  the  United 
States  was  in  the  hands  of  the  secretary  for  the  umpire  on  the 
day  specified. 

"  The  question  of  liability  was  settled  by  the  umpire  on  or 
about  the  14th  day  of  December.  On  the  19th  day  of  Decem- 
ber the  commissioner  on  the  part  of  the  United  States  drew  up 
and  ottered  the  first  resolution,  in  schedule  (E)  hereto  annexed, 
which  was  Jidopted  by  the  board,  and  under  which  the  board 
proceeded  till  some  time  in  January,  when  the  commissioner  on 
the  part  of  the  United  States  ofiered  another  resolution  that 
the  board  should  call  six  cases  each  day  thereafter.  This 
resolution  also  was  adopted,  and  under  its  operation  the  board 
went  through  the  calendar  the  first  time  prior  to  the  Ist  day 
of  February. 

"  On  the  28th  day  of  January  and  the  14th  day  of  February 
the  commissioner  on  t^e  part  of  the  United  States  offered  the 
second  and  third  resolutions  in  said  schedule  (E),  which  were 
adopted  and  acted  upon  by  the  board. 

"  The  resolutions  above  referred  to  were  all  ado]>ted  by  the 
commissioner  on  the  part  of  the  United  States,  wiih  a  view  to 
accelerating  the  progress  of  the  business  on  the  calendar  of 
the  board,  and  as  he  recollects  were  the  only  resolutions  offered 
for  that  purpose. 

"  On  Monday,  the  16th  day  of  December,  the  commissioner 
on  the  part  of  the  United  States  informed  his  honorable  col- 
league that  he  had  examined  the  first  twenty-two  cases  on  the 
calendar,  and  was  prex)ared  to  discuss  them  with  him.    On  the 
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followiog  Thnndaytibe  honorable  tho  commissioner  on  the  part 
of  New  Granada  remarked  that  he  had  examined  five  cases,  but 
nnfortanately  he  had  left  all  the  papers  at  his  house,  and 
therefore  they  could  not  be  then  examined  further. 

"As  early  as  the  1st  day  of  February  the  commissioner  on  the 
part  of  the  United  States  had  examined  all  the  cases  then  on 
the  calendar,  growing  out  of  the  Panama  riot,  except  the  three 
cases  of  the  Panama  EaQroad  and  the  Atlantic  and  Pacific 
Steamship  companies  (which  had  not  then  been  fully  argued), 
and  was  prepared  to  agree  or  disagree  upon  them,  and  so 
informed  the  honorable  commissioner  from  New  (Iranada. 
Within  two  days  from  that  day  more  than  sixty  new^  cases  Avere 
added  to  the  calendar,  and  by  the  15th  day  of  February  the 
commissioner  on  the  part  of  the  United  States  had  examined 
all  of  them,  and  so  advised  his  honorable  colleague,  and  that 
he  was  prepared  to  decide  them. 

"  From  the  middle  of  December  till  the  close  of  the  commis- 
sion, the  commissioner  on  the  part  of  the  United  States  was 
always  far  in  advance  of  the  commissioner  on  the  part  of  New 
Granada  in  the  examination  of  the  cases  on  the  calendar,  and 
during  all  the  time  this  was  well  understood  by  the  honorable 
the  commissioner  from  New  Granada,  and  as  a  general  rule  the 
cases  growing  out  of  the  Panama  riot  were  each  day  discussed 
as  far  and  as  fast  as  the  last-mentioned  commissioner  had  ex- 
amined them. 

"  On  the  morning  of  the  8th  instant,  the  commissioner  on  the 
part  of  the  United  States  caused  a  note  to  be  delivered  to  the 
honorable  commissioner  from  New  Granada,  advising  him  that 
the  commissioner  on  the  part  of  the  United  States  was  then 
prepared  to  decide  all  thePanama  cases,  except  the  three  above 
mentioned,  and  in  case  the  commission  should  not  be  extended 
that  day,  that  he  would  be  ready  in  the  evening  to  agree  or 
disagree  in  all  the  cases  on  tho  calendar. 

"A  copy  of  this  note,  with  the  reply  to  it,  will  be  found  in  the 
journal  of  the  proceedings  of  this  board. 

"The  commissioner  on  the  part  of  the  United  States  has 
examined  all  the  cases  on  the  calendar  Avith  a  considerable 
degree  of  care  (unless  it  be  the  last  two  cases  entered  on 
the  Ist  day  of  March,  Nos.  214  and  215),  and  was  prepared 
some  days  before  the  close  of  the  session  of  the  board  to  make 
his  decisions  in  them.  He  ought,  however,  to  add  that,  had 
the  existence  of  the  commission  been  continued  he  should  have 
examined  more  thoroughly  than  he  has  yet  been  able  to  do  all 
the  more  important  cases  not  yet  decided,  and  should  have 
given  some  forther  attention  to  each  of  the  cases  now  left  on 
the  calendar. 

"  Brief  as  was  the  time  allowed  to  the  board,  the  commissioner 
on  the  part  of  the  United  States  has,  as  far  as  was  in  his  power, 
endeavored  to  dispose  of  all  the  cases  on  the  calendar  within 
the  nine  months  allowed  by  the  terms  of  the  convention. 
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"The  undersigned  regrets  the  necessity  which  seems  to 
require  him  to  allude  so  fully  to  this  subject,  but  he  thinks 
that  justice  to  himself  and  the  duty  which  he  owes  to  his 
government  demand  that  he  should  say  thus  much. 

SMordfl    f  th         "Agreeably  to  the  provisions  of  the  fifth 

^wmi^  section  of  the  act  aforesaid,  I  transmit  here- 

commiMioxi.       ^ith,  to  be  deposited  in  the  Department  of 
State: 

"First.  The  journal  of  all  the  proceedings  of  the  board. 

"Second.  The  docket  of  the  claims  which  have  been  pre- 
sented to  the  board  under  the  said  convention,  and  also  of  the 
awards  which  have  been  made  by  the  commissioners  and  of 
those  made  by  the  umpire. 

"Third.  The  two  calendars  of  cases  which  were  made  for 
the  use  of  the  board  and  of  the  counsel. 

"Fourth.  All  the  various  records,  documents,  and  papers 
which  have  been  transmitted  to  the  board  from  the  Depart- 
ment of  State,  and  such  memorials  and  other  papers  and 
proofs  as  have  been  filed  by  the  respective  claimants  with  this 
board  and  also  those  filed  on  the  part  of  New  Granada. 

"In  closing  this  report,  permit  me,  sir,  to  express  to  you  my 
high  appreciation  of  the  eminent  ability,  patience,  and  impar- 
tiality with  which  the  honorable  umpire  has  discharged  his 
important,  diilicult,  and  delicate  duties,  and  also  of  the  fidelity 
and  constant  and  careful  attention  both  of  the  secretary  and 
clerk  of  the  board. 

"  I  have  the  honor  of  presenting  to  Mr.  Seward  the  assurance 
of  my  highest  personal  regards,  and  remain, 
"His  obedient  servant, 

"  E.  W.  Leavenworth, 
^'Commissioner  on  the  part  of  the  United.  States.^  ^ 


»  The  act  of  February  20,  1861  (12  Stats,  at  L.  145),  passed  to  carry  the 
convention  into  effect,  allowed  compensation  to  the  American  commissioner 
at  the  rate  of  $2,500  a  year,  and  authorized  the  President  of  the  United 
States  to  provide  for  contingent  expenses.  Mr.  Leavenworth  presented  a 
bill  for  the  exponnes  of  traveling  to  and  from  Washington,  hack  and  car- 
riage hire,  washing,  boarding  at  hotels,  rent  of  rooms,  postage,  and  sta- 
tionery. The  Attorney-General  held  that  such  things  were  personal 
expenses,  to  be  paid  out  of  the  commissioner's  salary,  and  not  in  any  sense 
*'  coutingent"  expenses.  A  public  officer  might,  so  the  Attorney-General 
held,  incur  similar  expenses  of  a  contingent  nature,  because  they  were 
extraordinary,  unforseen,  and  therefore  strictly  contingent  and  incurred, 
not  for  personal  benefit,  but  iu  the  public  service.  But  mere  living  ex- 
penses of  a  person  in  the  public  service  did  not  come  within  this  category. 
(Bates,  At.-(jien.  10  Op.  216.) 
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(A) 

Awards  for  claimanU  by  the  oommis9%oner8, 
Galend«r 
No. 

No.       1.  Joseph  B.  Myers $609.22 

No.       2.  Kalph  Granger.... 1,353.83 

No.       3.  Elias  G.  Granger 1,624.60 

No.       5.  AlonzoE.  Horton 203.07 

No.       7.  Paul  W.Sherman 338.46 

No.     10.  Charles  G.  Ernest 473.84 

No.     11.  Wm.  Van  Vlear 270.77 

No.     13.  Frederick  Nottemeyer 304,61 

No.     14.  Mrs.  P.  E.  Rogers 203.07 

No.     16.  JamesR.  W.  Bellwood 697.22 

No.     17.  John  Selwood  for  injuries $5,000.00 

John  Sel wood  for  property 3,708.15 

8.708.16 

No.     20.  Lazams  Dinkelspiel 476.22 

No.     21.  CalvinR.  Ralph 400  00 

No.     22,  Mary  Ann  Tilley,  death  of  two  sons 8,560.00 

No.     23.  Lauren  tine  U.  Barlison 86.66 

No.     24.  Lescrite  J.  Allen ._ 94.77 

No.     31.  Joseph  A.  Linscott,  administrator,  eto.,  for  the  death 

of  Wm.  L.  Dickey 5,000.00 

No.     40.  George  Powell,  injnries 2,000.00 

George  Powell  for  property 108. 31 

-^-^— — —  2  1(^.  31 

No.  43A.  Milton  W.  Bean  for  iiyuriee 2,600.00 

Milton  W.  Bean  for  property 135.38 

2.635.38 

No.     49.  Panama  Railroad  Company 2,351.80 

No.     55.  Fessenden  N.  Otis 270.77 

No.     56.  Jacob  G.  Frey.  as  administrator  of  Jacob  J.  Frey,  for 

his  death 5,000.00 

No.     57.  Richard W. Warrington 203.07 

No.     68.  AbnerPeirson 135.38 

No.     59.  Joseph  M. Parker,  for  injuries 2,500.00 

No.     66.  Edwin  Children 189.54 

No.     68.  DanielH.Budd 30^.94 

No.     69.  CartissN.Coe 67.69 

No.     72.  George  S.  Dana 1,363.83 

No.     73.  Daniel  White 123.88 

No.     74.  The  Pacific  Mail  Steamship  Company 679. 50 

No.     76.  Jonathan  Freeman 54.15 

No.     82.  Mary  L.Pexton.  for  injuries 1,000.00 

No.     83.  Alexander  J.  McDonald 406.15 

No.     84.  William  Pierce 90.70 

No.     86.  John  Hill,  for  injnries 500.00 

No.     96.  Samuel  A.  Harvey 80.56 

No.     99.  Dr.  John  P.  RUey 609.22 

No.  105.  Edward  M.  Dietz 101.54 

No.  108.  Isaac  N.  Thompson,  injury 2,000.00 

No.   111.  Eliza  8.  Orr 406.15 

No.   112.  Harriet  Vance 169.23 

No.   113.  Sarah  Hunter 135.38 

No.   114.  Robert  Marks,  by  James  Marks,  his  administrator,  for 

his  death 6,000.00 

No.   120.  .James  CVConner 203.07 

No.   126.  John  Turner,  for  injuries 3,050.00 

No.   129.  Mrs.  Anna  Aikin 270.77 

No.   133.  John  Lewis,  death  of  bis  sou,  Moses 5, 000  00 

John  Lewis,  for  property 406.15 

6627— VoL  2 26 
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Calendat 
No. 

No.   135.  Bridget  Williams,  administratrix  of  Patrick  S.  O'Neil, 

for  his  death $5,000.00 

No.   142.  Dr.  Thomas  C.  Barker 609.22 

No.  212.  The  schooner  Mechanic,  Amos  B.  Corwine,  assignee.. .  27,337.34 


99,757.21 


Amount  awarded  for  the  death  of  seven  persons  in 
six  of  the  above  cases.  Nos.  22, 31,  56, 114,  133,  and 
135 $33,500.00 

Amoant  awarded  for  injuries  in  eight  of  the  above 
cases,  being  Nos.  17, 40, 43A,  59, 82,  86, 108,  aud  126.     18, 560. 00 

Amount  awarded  for  the  seizure  and  contiHcation  of 
a  portion  of  the  cargo  of  the  schooner  Mechanic. . .    27, 337. 21 

Amount  awarded  for  property  in  the  remaining 
thirty -six  cases,  all  arising  irnm  the  Panama  riot, 
and  in  cases  Nos.  17,  40,  and  43,  in  which  amounts 
were  also  allowed  for  personal  injuries 20, 370. 00 

(B.) 


99,757.21 


Claims  disallowed  hy  the  board. 


Calendar 
No. 

No.  4. 

No.  8. 

No.  15. 

No.  19. 

No.  28. 

No.  30. 

No.  35. 

No.  36. 

No.  37. 

No.  38. 

No.  39. 

No.  41. 

No.  42. 

No.  43. 

No.  47. 

No.  48. 

No.  51. 

No,  60. 

No.  62. 


Erastus  Horton. 

Cornelius  Fitzgerald. 

Wm.  O  Donnefl. 

Susan  Hilton. 

Thomas  Brix. 

James  Cox. 

Brig  Native,  Seth  Driggs, 
claimant. 

Mary  L.  McFarland,  ad- 
ministratrix. 

M.  A.  Dougherty,  adminis- 
trator of  Wm.  H.  Hunter. 

Edward  Allen. 

Lorenzo  F.  Furqinson. 

John  Mc  A  lister. 

Joseph  Lestracle. 

B.  Thomas  Hudson. 

B.  C.  Verdernon. 

Isaac  Kenipher. 

John  Kempher. 

Clement  Oatman. 

Hugh  Miller. 


Calendar 

No. 

No. 

67. 

No. 

70. 

No. 

77. 

No. 

79. 

No. 

85. 

Nd. 

88. 

No. 

91. 

No. 

92. 

No. 

93. 

No. 

95. 

No.  98. 

No.  100. 

No.  101. 
No.  102. 
No.  106. 
No.  107. 
No.  130. 
No.  131. 
No.  132. 


Thomas  O'Ronrke. 

Benjamin  Collins. 

Ira  E.  Oatman. 

Frederick  W.  Atwater. 

Lewis  Ressell. 

Erving  Edson. 

Fanny  Bastel. 

Flora  King. 

John  Hawthorne. 

Fanny  Bossiere,  adminis- 
tratrix of  I'.  S.  Bossiere. 

Schooner  Economy,  Peter 
Bosquet,  claimant. 

Mary  L.  Willis,  administra- 
trix of  L.  M.  Willis. 

David  J.Fisher.' 

James  McAlear. 

Dennis  M.  Shannon. 

Patrick  H.  Hogan. 

John  L.  Oiler. 

H.  B.  Laranay. 

Samuel  Carpenter. 


In  all,  thirty-eight  cases. 

Nos.  4, 8, 15. 19, 30, 62, 67, 70, 85, 88, 93, 95, 98, 130, 131,  and  132  were  rejected 
because  the  proofs  were  unsatisfactory. 

Nos.  28, 36, 37, 38, 39, 41, 42,  and  47  were  rejected  because  they  were  not 
American  claims. 

Nos.  43B,  48, 51, 79, 91, 92, 100, 101, 102, 106,  and  107  were  rejected  because 
not  presented  prior  to  September  1,  1859,  and  the  last  five—lOO,  101,  102, 
106,  and  107 — were  not  regarded  as  bona  fide, 

Nos.  60  and  77  were  rejected  because  the  facts  sworn  to  did  not  oonsti- 
tute  a  claim,  and  there  was  want  of  proof.  No.  35  was  not  within  the 
treaty. 
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(C.) 

Awards  made  Ity  the  umpire,  the  Hon,  Nathaniel  G,  Upham, 

No.      6.  NeilsNelson $663.22 

No.      9.  JohnD.  Danels 92,787.67 

No.    12.  R.W.Gibbes 6,952.60 

No.    18.  James  CDonneU 250.00 

No.    25.  Shi^  Good Eetum 44,291.78 

No.    26.  BngMedea 43,347.49 

No.    29.  Catherine  J.  Phillips,  for  iiyuriee 3,000.00 

No.    33.  A.  W.  Fenner,  for  injuries 5,000.00 

No.    44.  Deborah  B.  Wassatt,  administratrix,   for 

the  death  of  her  husband  Aaron  Wasgatt .    $5, 000. 00 
And  for  property 500.00 

5,500.00 

No.    45.  Timothy  Sweet,  administrator,  etc.,   for 

death  of  Alanson  Sweet 5,000.00 

And  for  property 300. 00 

5,300.00 

No.    50.  Peter  Franks,  John  Brand,  administrator, 

for  death  of  Frauks 5,000.00 

And  for  property 250.00 

5,250.00 

No.    52.  James  J.  Erring,  injuries 2, 000. 00 

For  property 800.00 

2,800.00 

No.    53.  Burley  B.  Barney,  administrator,  for  death 

ofNathanG.  Prebblee 5,000.00 

For  property 262.00 

5,262.00 

Xo.    54.  James  O.  Stokes,  administrator,  eto.^  for  the  death  of 

Joseph  Stokes 5,000.00 

No.    78.  Peter  W.  Putnam,  injuries  and  property 4, 500. 00 

No.    80.  Xa  Constancia,  Pond  &.  Mason  administrators 146, 508. 50 

No.    87.  Sarah  Ann  Beatty,  administratrix  for  death  of  George 

Beatty 5,000.00 

No.    94.  August  Douglass 1,580.00 

No.  103.  George  W.  Chamberlain. 1,500.00 

No.  109.  Alexander  Reiter 635.00 

No.  137.  Victor  Denver,  Michael  Rennur,  administrator,  for 

death  of  Victor $5,000.00 

And  for  property 900.00 

5, 900. 00 

No.  138.  For  death  of  Bernard  Denner 5, 000. 00 

And  for  his  property 850.00 

5,850.00 

396, 878. 26 

Amount  awarded  for  the  death  of  eight  persons  in  cases  Nos. 

44,  45,  50,  53,  54,  87, 137,  and  138 40,000.00 

Amount  awarded  for  injuries  in  cases  Nob.  29,  33,  52,  and  78, 

calling  No.  78  one-half  for  injury  and  one- half  to  property. .'    12, 250. 00 

Amonut  awarded  for  property  in  cases  Nos.  6, 18,  94,  103,  and 
109,  and  in  six  of  the  cases  where  awards  were  made  for 
deaths  and  in  two  of  the  cases  nvhere  awards  were  made  for 
injuries,  Nos.  52  and  75,  all  inclusive 10, 740. 22 

Amount  awarded  B.  W.  Gibbes  in  No.  12  on  a  Colombiau  bond.      6, 952. 60 

Total 69,942.82 

leaving  the  sum  of  326,935.44 

a'warded  for  the  seizure  and  confiscation  of  vessels  and  their 
cargoes  in  cases  Nos.  9, 25, 26,  and  80. 
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AmouDt  awarded  by  commissionere  for  deatha  caused 

at  tlie  Panama  riot $33,500.00 

Do.  by  the  umpire^  in  all  fifteen  persons 40, 000. 00 

Total  awarded  for  deaths $73, 500. 00 

Amonnt  awarded  by  commissioners  for  ii^jnries  to 

persons  at  the  Panama  riot,  eight  cases $18, 550. 00 

Do.  by  umpire,  fonr  cases 12,250.00 

Total  awarded  foriignries .' 30,800.00 

Amonnt  awarded  by  the  commissioners  in  thirty-six 

oases  for  property,  tort,  at  the  Panama  riot $19, 970. 00 

Do.  by  umpire 10,740.22 

Total  awarded  for  property 30, 710. 22 

Amonnt  awarded  as  above  by  tbe  umpire  to  R.  W.  Gibbes 6, 952. 60 

Awarded  by  the  commissioners  in  case  No.  212,  for 

part  of  cargo,  etc $27, 337. 21 

Amount  awarded  in  Nos.  9,  25,  26,  and  80 326, 935. 44 

Total  amonnt  awarded  for  the  seizure  and  confiscation  of 
vessels  and  their  cargoes 354, 272. 65 

Total  amount  awarded  for  fifteen  deaths  at  the  Panama  riot, 
embraced  in  fourteen  memorials 73, 500. 00 

Total  amount  awarded  for  injuries  in  twelve  cases 30, 800. 00 

Total  amount  awarded  for  the  property  lost  in  forty  cases, 
inolndiuff  also  the  property  lost  by  those  who  were  killed 
and  by  those  who  were  wounded 30,710.22 

Total  amount  awarded  for  damages  growing  out  of  the  Panama 
riot 135,010.22 

Total  amount  awarded  for  the  seizure  and  confiscation  of  ves- 
sels or  cargoes,  or  both 354,272.65 

Amount  of  award  to  R.W.  Gibbes 6,962.60 

Total  of  all  the  awards  by  oommissioners  and  umpire  in 
seventy-three  oases 496, 235. 47 


(D.) 
Cases  not  decided  by  the  hoard,  norhy  the  umpire. 


No.  27.  The  hrig  Frederick. 

No.   32.  Henry  Eckford,   J.   H.  De 

Kay,  administrator. 
No.   34.  Brig  Fanny,  Seth   Driggs, 

claimant. 
No.  46.  Theodore  J.  De  Sabla. 
No.   49.  The  Panama  Railroad  Corn- 


No. 
No. 

No. 
No. 
No. 
No. 

No. 

No. 

No. 
No. 
No. 


61. 
61B 


64. 
71. 
74. 

75. 

81. 


90. 
97. 


pa 
Wa] 


any. 
allace  W.  Williams. 

.  James  Peterson,  steamer 
Quickstep, 

Bradford  W.  Johnson. 

Samuel  M.  Waggoner. 

Joseph  Tillison. 

Pacific      Mail     Steamship 
Company. 

United  States  Mail  Steam- 
ship Company. 

Schooner  Ben  Alam,  W.  & 
D.  Cotheal. 

Ziba  P.  Eastman. 

Mrs.  T.  G.  Lambert. 

Mary  L.  Boyle. 


No.  104. 
No.  110. 
No.  115. 
No.  116. 
No.  117. 


No.  118. 
No.  119. 
No.  121. 
No.  122. 
No.  123. 

No.  124. 


No.  125. 
No.  127. 
No.  128. 
No.  134. 


No.  136. 


P.  M.  Scooffey. 

Palmer  Orton, 

Charles  E.  Perry. 

Isaac  B.  Purdy. 

George  W.  Riggs  and  Joseph 
E.  Riggs,  ad&iinistratorsy 
etc. 

Hartley  Gove. 

George  E.  Hoar. 

Thomas  Lee. 

James  Craig  Colt. 

Mrs.  Emily  Gibbee,  Robert 
M.  Gibbes,  trustee. 

Estate  of  Robert  Oliver, 
Robert  M.  Gibbes,  execu- 
tor. 

Isaac  Snow. 

John  Harding^. 

Daniel  M.  Perine. 

Robt.  and  Thos.  H.  Oliver. 
James  Craig  Colt,  attor- 
ney. 

Augustus  C.  Fretz. 
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Cases  not  decided  hy  the  hoard,  nor  by  the  umpire — Continned. 


Xo. 

No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No 
No 
No. 
No. 
No. 
No. 


139.  L.  H.  Sherman,  P.  Heald, 
administrator. 

140.  Margaret  O.  Hhiff. 

141.  Robert  O.  Colt. 

143.  John  A.  Mooro. 

144.  Harvey  T.Lee. 

145.  James  Chapman. 

146.  C.  D.  Holdsclaw. 

147.  J.E.Stevens. 
148A.  H.  Winchester. 
148B.  Brig  America. 

149.  E.  M.  Day. 

150.  Benjamin  Green. 

151.  P.  e.  Winfield. 

152.  Alfred  lYeeman. 

153.  Wm.  H.  Stone. 

154.  E.P.Willis. 

155.  Joseph  Brindley. 

156.  Michael  Scott. 
1.57.  Elizabeth  Gray. 

158.  Bridget  Kellery. 

159.  SariihF.and  J.L.Clark. 

160.  Mrs.  Mary  M.  Neeve. 

161.  Jemima  L.  Willson. 

162.  E.  F.  Blaisdell. 

163.  George  Myer. 

164.  James  McLanghlin. 

165.  Robert  Smith. 

166.  Mary  C.Condon. 

167.  Joseph  Munsou. 

168.  Wm.  L.  Patterson. 

169.  John  Colton. 

170.  John  Smith. 

171.  A.T.Tysee. 

172.  Ridgley  Greathoase. 

173.  Wm.  C.  Benton. 

174.  Stephen  Hill,  jr. 

175.  Philo  Olmstead. 

176.  C.  and  George  Gross. 

177.  James  McCreary. 


No.  178. 
No.  179. 
No.  180. 
No.  181. 
No.  182. 
No.  183. 
No.  184. 
No.  185. 
No.  186. 
No.  187. 
No.  188. 
No.  189. 
No.  190. 
No.  191. 
No.  192. 
No.  193. 
No.  194. 
No.  195. 
No.  196. 
No.  197. 
No.  198. 
No.  199. 
No.  200. 
No.  201. 
No.  202. 
No.  208. 
No.J?04. 
No.  205. 
No.  206. 
No.  207. 
No.  208. 
No.  209. 
No.  210. 
No.  211. 
No.  214. 


No.  215. 


R.  E.  B.  Wilcox. 

E.  D.  Bronson. 

R.  G.  Lane. 

Nathan  B.  Kendall. 

Thomas  H.  Foss. 

Wm.  T.Davis. 

George  M.  Rowe. 

Joseph  Mosher. 

Lafayette  Hachett. 

N.  W.  Hall. 

Wm.  Coppens. 

Wm.  Jocelyn. 

Conrad  Liickett. 

Mrs.  L.  C.  Baker. 

C.H.Hardy. 

Joseph  Maioon. 

Samnel  J .  Goodrich. 

John  D.  Harvey. 

Catherine  Fay. 

Thomas  B.  >tanley. 

C.  F.  Williams. 

Jacob  L.  Peebles. 

Richard  Ireland. 

Robert  McLeese. 

Wm.  Patterson. 

C.  F.  Lee. 

Sarah  Fay. 

George  W.  Lowery. 

Mrs.  A.  M.  Barrow. 

Wm.  P.  Wilkins. 

Catherine  Kelley. 

James  J.  Fisher. 

Seth  Lore. 

Charles  A.  Walker. 

Bri|r  Marcelino,  Amos  B.Cor- 
wine,  attorney  for  Town- 
send  Scudder,  assignee. 

Brig  yew  Granada,  A.  B.Cor- 
wine,  attorney  for  Town- 
send  Scudder,  assignee. 


(E.) 


Offick  of  Joint  Commission  of  United  States 

AND  New  Granada, 

W<uhington» 
Feeolredf  That  on  Monday  next  the  first  eight  cases  on  the  calendar  will 
be  called,  and  on  each  succeeding  <lay  thereafter  three  cases  will  be  called 
and,  if,  in  any  case,  either  of  the  parties  is  not  ready  to  submit  the  same. 
it  will  be  examined  and  decided  withont  further  hearing,  unless  for  good 
cause  the  board  shall  otherwise  or<ler. 

The  calendar  to  be  called  at  11  o'clock  of  each  day 
By  order  of  the  board, 

Chas.  W.  Davis,  Secretary,  etc, 
Dkcembbr  19,  1861. 

Office  of  Joint  Commission  of  United  States 

and  New  Granada, 
Washington,  January  28, 1862. 
Resolved,  That  on  Monday  morning  February  3,  at  11  a.  m..  the  board 
-will  commence  to  call  the  calendar  again  and  for  the  last  time ;  that  all  c 
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not  ready  will  go  to  the  foot  of  the  calendar,  and  if  not  ready  when  there 
reached  will  he  examined  and  decided  without  heing  heard. 

The  hoard  will  proceed  with  the  hearing  of  cases  each  murning  at  11  a.  m. 

By  order  of  the  board, 

Chas.  W.  Davis,  Secretary. 

Resolved,  That  cases  not  argned  nor  submitted  on  written  briefs  on  the 
let  day  of  March  next,  shall  be  decided  by  the  board  on  examination. 

Chas.  W.  Davis,  Secretary. 
February  14, 1862. 

November  14, 1861. 
Ordered,  That  on  the  first  Monday  in  December  next,  the  calling  of  the 
calendar  will  be  commenced  in  its  order,  and  cases  in  which  the  counsel 
for  the  claimants  are  not  prepared  will  be  placed  at  the  foot  of  the  calen- 
dar, unless  for  good  and  satisfactory  reasons  the  board  may  otherwise 
order. 

II.  CONVENTION  OF  1864. 

In  a  note  to  General  Herran  of  March  10, 
Few  CommiMion.  1862,  Mr.  Seward  proposed  that  the  commission 
under  the  convention  of  1857  should  provision- 
ally continue  its  sessions,  on  condition  that,  if  the  Government 
of  New  Granada  should  accept  the  resolution  of  the  Senate 
"literally,"  its  proceedings  should  be  valid,  but  otherwise  "null 
and  of  no  eflfect.'' "  General  Herran  seemed  to  be  apprehensive 
lest  under  the  resolution  of  the  Senate  new  claims  might  be 
presented.  He  also  discovered  other  difficulties  in  the  way  of 
accepting  the  resolution ;  and  a  correspondence  ensued  between 
him  and  Mr.  Seward.  This  correspondence  General  Herran 
transmitted  to  his  government,  but  its  reception  was  delayed 
by  reason  of  its  capture  by  insurgents.'  The  condition  of 
affairs  thus  evidenced  in  Colombia  resulted  in  the  postpone- 
ment of  the  negotiations,  though  Mr.  Seward  strongly  urged 
the  injustice  suffered  by  those  whose  claims  were  not  exam- 
ined.^ It  was  not  till  February  10,  1864,  almost  two  years 
after  the  expiration  of  the  former  commission,  that  a  new  con- 
vention was  concluded  for  the  adjustment  of  the  undecided 
cases.  This  convention  was  signed  by  Mr.  Seward,  on  the 
part  of  the  United  States  of  America,  and  by  Sefior  Mannel 
Murrillo,  on  the  part  of  the  United  States  of  Colombia,  the 
successor  of  New  Granada  under  a  new  federal  constitution. 
The  ratifications  were  exchanged  August  19, 1865.  Reciting 
that  the  commission  organized  under  the  convention  of  1857, 
"did  fail,  by  reason  of  uncontrollable  circumstances,"  to  decide 

^MSS.  Dept.  of  state. 

<  General  Herran  to  Mr.  Seward,  October  6,  1862,  MSS.  Dept.  of  State. 

'Mr.  Seward  to  General  Herran,  December  16, 1862,  MSS.  Dept.  of  State. 
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all  the  claims  before  it,  it  provided  for  the  revival  of  the 
stipnlatioDS  of  that  convention  except  that  the  time  for  the 
examination  of  claims  was  extended  for  a  period  not  to  exceed 
nine  mouths  from  the  exchange  of  the  ratifications  of  the  new 
convention,  and  that  new  commissioners  and  a  new  ampire 
were  required  to  be  appointed. 

The  commission  under  the  new  convention 
Xee^  of  the  New  ^^^  .^  Washington  August  24,  1865.  On  the 
part  of  the  United  States  the  commissioner 
was  Mr.  Thomas  Biddle;  on  the  part  of  Colombia,  Gen.  Eustorjio 
Salgar.  Mr.  Charles  W.  Davis  was,  on  motion  of  General  Sal- 
gar,  made  secretary  of  the  commission.  The  commissioners 
caused  their  commissions  and  oaths  to  be  entered  in  the  journal, 
and  directed  the  secretary  to  inform  Mr.  Seward,  as  Secretary  of 
Stat«,  of  the  organization  of  the  commission,  and  to  request  him 
to  order  all  such  books  and  papers,  then  on  file  in  the  Depart- 
ment of  State,  as  might  be  necessary  to  the  discharge  of  the 
duties  of  the  commission,  to  be  sent  to  it. 

The  rules  and  regulations  of  the  commission  under  the  treaty 
of  1857  were  adopted,  subject  to  such  modifications  as  the 
commissioners  might  subsequently  make.  The  secretary  was 
authorized  to  appoint  a  clerk  to  assist  him  in  the  discharge  of 
his  duties,  and  a  messenger  for  the  service  of  the  commission. 
The  commissioners  also  directed  the  secretary  to  publish  the 
fact  of  the  organization  of  the  board  in  the  newspapers. 

Mr.  James  Mandeville  Carlisle  appeared  as  counsel  for 
Colombia;  and  it  was  ordered  that  the  secretary  facilitate 
him  in  the  performance  of  his  duties  by  giving  him  access  to 
aU  books  and  papers  which  he  might  require  to  examine. 

November  20, 1865,  the  commissioners  wrote 

^*^u*^rire'  "^    ^^  *^®  Commander  Joseph  Bertinatti,  envoy 

extraordinary  and  minister  plenipotentiary  of 

His  Mi^jesty  the  King  of  Italy,  requesting  him  to  act  as 

umpire;  but  on  the  22d  of  l^ovember  he  appeared  before  the 

commissioners  and  declined  the  appointment. 

On  the  23d  of  November  the  commissioners  selected  as 
umpire  Sir  Frederick  W.  A.  Bruce,  then  British  minister  at 
Washington,  and  on  the  following  day  he  accepted. 

It  has  been  seen  that  there  were  five  awards 

The  "Umpire Caiee."  rendered  by  Mr.  Upham  as  umpire  under  the 

convention  of  1857,  the  regularity  of  which 

Colombia  contested,  and  which  the  Colombian  commissioner, 
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Mr.  HnrtadOy  revised  to  sign.  The  cases  in  which  these 
awards  were  rendered  were  commonly  known  as  the  "  Umpire 
cases,"  and  the  controversy  in  regard  to  them  forms  an  impor- 
tant incident  in  the  history  of  the  two  commissions.  The  list 
of  the  disputed  awards  was  as  follows  t 

No.  80.  La  Constancia $146;508.50 

No.25.  Ship  Good  Return 44,291.78 

No.  26.  Btig  Medea 43,347.49 

No.    9.  John   D.   Danels,  deceased;  B.  D.  Panels,  adminis- 
trator       92,787.67 

No.  12.  R.W.Gibhe8 6,952.60 

Total , 333,888.04 

The  first  four  cases  grew  out  of  the  war  of  the  Spanish  colo- 
nies in  America  for  independence,  and  were  associated  both 
in  origin  and  in  principle,  the  chief  question  at  issue  being 
the  right  of  the  claimants  to  the  protection  of  the  United 
States  in  respect  of  losses  and  injuries  incurred  in  the  course 
of  unneutral  transactions.  The  case  of  Gibbes  was  different, 
being  a  claim  for  the  value  of  a  Colombian  bond. 

Of  the  five  cases  in  question,  that  of  Gibbes  was  the  first  to 
be  submitted  to  the  umpire.  It  was  taken  up  by  the  commis- 
sioners for  consideration  February  3, 1862.  On  the  5th  of  the 
same  month  it  was  submitted  to  the  umpire,  the  secretary 
making  in  the  journal  the  following  entry: 

"  The  case  of  Robert  W.  Gibbes,  No.  12,  was  called,  having 
been  submitted  by  Mr.  Oausten,  counsel  for  claimant,  some 
time  since  on  the  papers.  Mr.  Carlisle,  after  making  some 
remarks  in  opposition  to  the  claim,  submitted  the  ca>e.  Mr. 
Hurtado  presented  his  opinion  verbally  in  relation  to  the  claim, 
and  was  replied  to  by  Mr.  Leavenworth.  The  case  was  then 
submitted  to  the  umpire  for  his  decision,  he  being  present  at 
the  trial." 

The  cases  of  the  Medea  and  Good  Return  and  that  of  John 
D.  Dan  els  were  transmitted  by  the  secretary  to  the  umpire 
February  18, 1862.i 

^The  jonmal  contaiDed  the  followint;  entries  in  these  cases:  November 
14,  1861,  "Mr.  W.S.  Cox,  as  counsel  in  the  ease  of  J.  D.  Danels,  filed  his 
argument  in  reference  to  the  said  claim."  December  24,  1861,  "The  fol- 
lowing cases  were  called  by  the  board :  No.  9,  J.  D.  Danels,  etc. ;  No.  12, 
R.  W.  Gibbes,  etc.  Mr.  Carlisle  submitted  his  argument  in  each  of  the 
above-named  cases  except  R.  W.  Gibbes,  which  was  postponed  by  consent 
of  counsel.''  January  27,  1862,  *'  Mr.  Carlisle  read  an  argument  against 
the  claims  arising  out  of  the  cases  known  as  the  Good  Betum  and  Medea, 
Noe.  25  and  26,  and  which,  by  consent  of  counsel,  had  been  appointed  for 
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They  were  commanicated  with  the  following  letter: 

"Office  of  Joint  Commission  of 

"United  States  and  New  Gbanada, 

"  Waahingtony  February  18j  1862. 
"  SrB :  At  a  meeting  of  the  board  held  this  day  it  was  ordered 
that  the  secretary  inform  you  that  the  commissioners  had  dis- 
agreed in  the  cases  of  the  Good  Return^  Medea^  and  J.  D.  Danels, 
and  to  send  papers  for  your  examination,  and  to  ask  yoar  de- 
cision in  said  cases.  The  following  is  a  list  of  papers  sent  yon 
this  day,  for  which  yon  will  please  acknowledge  receipt: 
"Memorial  of  J.  D.  Danels. 

"Three  arguments  of  counsel  for  claimant  in  Danels  case. 
"Two  printed  arguments  of  J.  M.  Carlisle. 
"Opinion  of  J.  M.  Hurtado  in  Danels  case. 
"Printed  argument  of  J.  M.  Carlisle  in  the  Good  Return  and 
Medea  cases. 

"The  opinion  of  Mr.  Leavenworth  in  the  above  cases  and 
the  papers  in  the  Oood  Return  and  Medea  were  delivered  to 
you  in  Washinisrton. 

"I  am,  sir,  your  obedient  servant, 

"Ohas.  W.  Davis,  Secretary:^ 

In  the  case  of  the  Oonstancia  there  appears  on  Sunday, 
March  2, 1862,  the  last  day  of  the  commission,  the  following 
entry: 

"The  commissioners  disagreed  in  the  case  of  the  La  Can- 
9ianc%a,  Mr.  Leavenworth  presented  his  written  brief  in  this 
case  to  the  umpire." 

On  March  7, 1862,  two  days  before  the  close  of  the  commis- 
sion, Mr.  Upham  filed  in  the  cases  of  the  Medea  and  Oood 
Return  an  opinion  in  which  he  held  that  the  claimants  might 
appear  before  the  board  and  recover  damages  as  citizens  of 
the  United  States.  He  gave  no  opinion  as  to  the  amount  that 
should  be  allowed.  .But  at  some  time  on  the  9th  of  March  he 
communicated  to  the  secretary  the  following  paper,  which  was 
subsequently  entered  in  the  journal:^ 

dlBcasBion  od  Saturday  laat,  the  25th.  After  the  conclusion  of  Mr.  Car- 
lisle's argument,  Messrs.  Eames  and  Walter  S.  Cox  replied  orally,  the  for- 
mer gentleman  reserving  to  himself  the  privilege  of  filing  a  brief  within 
a  few  days,  if  upon  reflection  he  should  deem  it  necessary."  February  18, 
1862,  "  The  commissioners  having  disagreed  in  their  opinions  in  reference 
to  the  claims  of  Seth  Driggs  (Good  Beium  and  Medea),  and  also  the  Danels 
case,  it  was  ordered  that  the  secretary  forward  to  the  umpire,  for  his 
examination  and  decision,  the  arguments  of  counsel  for  both  parties  in  the 
said,  cases,  and  also  the  opinions  of  the  commissioners.'' 

» The  journal  contains  the  following  entry :  **  March  10, 1862.  The  board 
met  and,  the  proceediogs  of  the  last  preceding  meeting  not  being  entered 
upon  the  journal,  adjourned." 


Digitized  by  VjOOQIC 


1400  INTERNATIONAL   ARBITEATIONf . 

"To  Charles  W.  Davis,  esq,,  secretary  of  the  Joint  Commis- 
sion of  Claims  between  the  United  States  and  New  Granada: 
^^The  umpire  reports  awards  made  in  cases  submitted  to  him 
as  follows: 

<*  No.  26.  Medea^  thirteen  thousand  six  hundred  and  ninety- 
five  dollars,  with  interest  thereon  from  November  19, 1818* 

"No  25.  Good  Return,  fourteen  thousand  dollars,  with  inter- 
est thereon  from  November  30, 1818. 

"No.  9.  John  D.  Danels,  fifty  thousand  dollars,  with  interest 
thereon  from  January  27,  1845. 

"No.  80.  Constancia,  forty- six  thousand  three  hundred  and 
seventv-three  dollars  and  fifty  cents,  with  interest  from  Janu- 
ary 1, 1819. 

"No.  12.  R.  W.  Oibbes,  twenty-five  hundred  doDars,  with 
interest  from  July  26, 1826. 

"In  the  above  cases  interest  to  be  taxed  at  5  per  cent  agree- 
ably to  the  order  of  the  commissioners. 
"March  9, 1862. 

"N.  G.  Upham." 

March  11, 1862,  the  board,  so  the  journal  reads,  "met  at  the 
usual  hour  to  hear  the  proceedings  of  the  last  meeting  read  and 
to  approve  or  correct  them  on  the  journal.''  The  journal  as 
then  extended  contained,  under  date  of  March  9,  the  following 
entry: 

"To  Charles  W.  Davis,  esq.,  secretary  of  the  Joint  Commis- 
sion of  Claims  between  the  United  States  and  New  Granada: 
"The  umpire  reports  awards  made  in  cases  submitted  to 

him  as  follows: 

''No.  26.  Biig  Medea $13,695.00 

Interest  from  November  19,1818 29,652.49 

43,347.49 

"No.  25.  Ship  Good  Return 14,000.00 

Interest  from  November  30,  1818 30,291.78 

44,29L78 

"No.    9.  JohnD.Danels 50,000.00 

Interest  from  January  27,1845 42,787.67 

92,787.67 

"No.  80.  La  Conafancia 46. 373. 50 

Interest  from  January  1,1819 100,135.00 

146,508.50 

"No.  12.  R.  W.  Gibbes 2,500.00 

Interestfrom  July  26, 1826 4,452.60 

6,963.60 
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'^In  the  above  cases  interest  to  be  taxed  at  5  per  cent,  agree- 
ably to  the  order  of  the  commissioners. 
"March  9, 1862. 

"K  G.  Upham." 

After  the  reading  of  the  journal  Mr.  Hur- 
Pnrtert  of  Mr.      ^^^  presented  the  following  protest: 

^^  Upon  the  awards  of  the  umpire  in  cases 
Nos.  9,  12,  26,  26,  and  80  being  read  by  the  secretary,  Mr. 
Hnrtado,  the  commissioner  from  New  Granada,  observed  that 
he  for  the  first  time  learned  that  these  cases  had  been  finally 
decided  upon  by  the  umpire;  and  first  with  respect  to  the  case 
of  Gibbes,  No.  12,  that  it  had  only  been  submitted  to  the 
umpire  on  the  question  of  the  nationality  of  Weyman,  the 
original  claimant,  and  as  to  whether  the  document  on  which 
the  claim  was  preferred  established  any  indebtedness  on  the 
part  of  Colombia.  But  the  question  as  to  what  that  amount 
should  be,  if  the  liability  of  Colombia  was  established,  was 
never  submitted  to  the  umpire,  notwithstanding  that  he  has 
decided  it.  This  objection,  Mr.  Hurtado  observed,  was  not 
immaterial;  if  he  had  had  an  opportunity  to  state  his  views  as 
to  the  amount  of  indebtedness,  established  by  the  document, 
after  the  liability  ha.^  been  determined,  he  would  have  shown 
that  the  amount  stated  in  the  document  was  in  Colombian 
dollars,  which  were  only  worth  about  eighty  cents  of  a  dollar. 
United  States  currency,  each,  and  he  would  besides  have 
shown  that  the  document,  if  construed  with  an  obligation  to 
X)ay,  did  not  bear  interest. 

"That  with  respect  to  the  awards  made  by  Mr.  Upham,  the 
umpire,  on  the  other  claims  mentioned,  viz,  Nos.  9,  25,  26,  and 
80,  Mr.  Hurtado  hereby  protests  in  the  name  of  the  Govern- 
ment of  New  Granada,  as  having  been  made  in  disregard  of 
the  express  stipulations  of  Article  II.  of  the  convention  which 
requires  that  the  subject  of  difierence  between  the  commis- 
sioners shall  be  referred  to  the  umpire  and  the  commissioners 
heard;  and  Mr.  Hurtado  declares  that  he  has  never  referred 
to  the  umpire  other  questions  bearing  on  the  claims  above  last 

mentioned,  except  such  as  were  stated  in  his  brief  of  the 

in  the  case  of  John  D.  Danels,  which  bore  on  points  of  juris- 
diction and  the  standing  before  this  board  of  that  claimant 
and  of  those  represented  in  the  Medea  and  Good  Return^  etc., 
cases.  That  the  New  Granadian  commissioner  reserved  to 
himself  the  right  to  enter  upon  and  expose  the  merits  of  each 
case,  should  the  positions  taken  by  him  be  decided  in  an  ad- 
verse manner;  and  for  what  he  now  states  he  refers  to  the  final 
part  of  his  opinion  above  quoted.  That  therefore,  inasmuch  as 
the  awards  in  cases  Nos.  9,  25,  26,  and  80,  and  also  in  No.  12, 
have  been  given  without  the  New  Granadian  commissioner 
having  been  heard  on  the  merits  of  these  questions,  but  only 
in  points  of  jurisdiction,  said  decisions  or  awards  are,  in  the 
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opinion  of  Mr.  Hurtado,  null  and  void  according  to  the  stipu- 
lations of  the  treaty  and  to  the  universal  principle  of  justice 
that  no  party  can  be  condemned  before  having  been  heard  in 
defense. 

**The  commissioner  from  Kew  Granada  therefore  protests 
a^inst  the  said  awards  or  any  responsibility  accruing  there- 
from against  the  Government  of  New  Granada. 

"  Mr.  Hurtado  after  having  made  the  above  statement  said 
he  would  respectfully  propose  to  the  honorable  the  umpire  to 
withdraw  the  awards  entered  in  Nos.  12,  9,  25,  26,  and  80  for 
reconsideration  of  the  respective  cases  at  some  future  time,  and 
also  he  reserved  to  himself  the  right  further  to  protest  against 
such  awards  if  need  be. 

"J.  M.  Hurtado.'' 

On  a  subsequent  day  Mr.  Leavenworth  com- 

Counter  Protest    ™^°i®*t^<l  ^^  ^^®  secretary  a  counter  protest, 

dated  the  11th  of  March,  which  was  as  follows: 

"Mr.  Leavenworth,  the  commissioner  on  the  part  of  the 
United  States,  in  answer  to  the  foregoing  protest  from  the  hon- 
orable commissioner  on  the  part  of  New  Granada,  desires  to 
state :  That  in  regard  to  the  case  of  R.  W.  Gibbes,  No.  12  on 
the  calendar,  it  was  fully  argued  by  the  counsel  of  New  Gra- 
nada, Mr.  Carlisle,  before  the  commissioners  and  in  the  pres- 
ence of  the  umpire  on  the  6th  day  of  February  last,  the  case 
having  been  previously  submitted  on  the  part  of  the  claimant 
by  his  counsel,  Mr.  Causten.  After  the  close  of  the  argument 
of  Mr.  Carlisle  it  was  agreed  by  and  between  the  respective 
commissioners  to  submit  the  cases  to  the  umpire  at  that  time 
upon  oral  arguments.  The  case  was  tlien/ttZ/y  argued  by  the 
respective  commissioners,  at  very  considerable  length,  and  on 
all  the  points  which  they  chose  to  raise,  and  was  then  and 
there  fully  submitted  to  the  umpire  for  his  decision.  There 
was  no  intimation  given,  either  by  the  counsel  or  by  the  hon- 
orable commissioner  on  the  part  of  New  Granada,  or  by  any- 
one, that  the  argument  or  submission  was  limited  to  a  question 
of  jurisdiction  or  to  any  preliminary  question  whatever.  *  *  • 
Not  only  is  this  the  recollection  of  the  umpire,  the  secretary, 
and  the  commissioner  on  the  ])art  of  the  United  States,  but  the 
same  is  most  amply  shown  by  the  records  of  the  commission, 
which  under  date  of  February  5,  1802,  contain  the  following: 

I  Supra,  1398.1  These  records  have,  each  morning,  invariably 
>een  carefully  read  by  the  secretary  to  the  commissioners, 
who  have,  I  think,  never  failed  to  listen  to  them,  and  they 
have  been  recorded  as  approved.  It  is  trne  that  no  question 
was  raised  in  the  argument  as  to  the  amount  of  damages,  or 
the  payment  of  interest,  but  the  amount  was  specified  in 
dollars  In  the  bond  or  instrument  upon  which  the  claim  was 
founded,  and  left  no  question  on  that  point,  and  till  now  there 
was  never  any  question  in  regard  to  interest.    •    •    • 
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^<In  regard  to  ihe  following  cases,  Ko.  9,  John  D.  Danels; 
S'o.  25,  tbe  ship  Oood  Return;  No.  26,  the  brig  Medea^  and 
No.  80,  the  La  ConstanciaAu  relation  to  which  the  liouorable 
commissioner  from  New  Grenada  protests  that  ^  he  has  never 
referred  to  the  umpire  other  questions  bearing  on  the  claims 
above  last  mentioned  except  such  as  were  stated  in  his  brief 
on  the  case  of  John  D.  Danels,  which  bore  on  points  of  juris- 
diction,' I  reply.  First.  That  the  commissioner  on  the  part  of 
the  United  States  never  so  understood  the  reference  of  them 
to  the  umpire,  nor  did  he  ever  understand  that  there  was  any 
limitation  whatever  in  such  reference  of  the  above  cases. 
Secondly.  Such  also  is  the  understanding  of  the  secretary  of 
of  the  board,  and  of  the  honorable  the  umpire  himself. 
Thirdly.  The  cases  were  severally /w//y  argued  on  all  points 
by  the  counsel  on  the  part  of  the  claimants,  and  also  by  the 
counsel  for  New  Granada,  and  were  finally  submitted  to  the 
board  of  commissioners.  Fourthly.  That  the  commissioner 
on  the  part  of  the  United  States  understood  that  these  cases 
were  fully  submitted  to  the  umpire  is  evident  from  the  fact 
that  in  his  argument  presented  in  writing  to  the  honorable 
the  umpire  he  has  examined  the  cases  fully  on  their  merits, 
and  submitted  them  to  the  final  arbitrament  of  the  umpire, 
and  specified  the  amounts  which  he  claimed  should  be  awarded. 
But,  fifthly,  were  there  room  for  any  serious  question  on  this 
point,  it  seems  to  be  fully  and  satisfactorily  settled  by  the 
records  of  the  commission. 

"Under  the  date  of  January  27,  1862,  will  be  found  the 
following  entry:  [SuprUy  1398,  note  1.]  These  arguments  were 
not  confined  to  any  preliminary  qaestious,  but  were  very 
long  and  elaborate,  and  covered  all  the  points  of  law  and 
feet  growing  out  of  the  cases.  Under  date  of  February  18, 
1862,  will  be  found  the  following  entry:  [Stipraj  1898,  note  l.J 
The  arguments  of  the  counsel  on  each  side,  covering  the  whole 
ground,  and  also  the  argument  of  the  commissioner  on  the 
part  of  the  United  States,  touching  all  the  questions  argued 
by  the  respective  parties,  were  forwarded  without  delay,  and 
soon  after  the  argument  of  the  honorable  commissioner  on  the 
part  of  New  Granada.  The  commissioner  on  the  part  of  the 
United  States  insists  that  up  to  this  time  no  intimation  had 
been  made  from  any  quarter  that  the  arguments  on  the  refer- 
ence to  the  honorable  the  umpire  were  confined  to  any  prelim- 
inary questions. 

"  In  relation  to  the  La  Constancia^  the  commissioner  on  the 
part  of  the  United  States  remarks  that  this  case  was  submit- 
ted to  this  board  on  the  25th  day  of  February  last,  and  that  it 
involved  the  same  questions,  substantially,  which  arose  in  the 
cases  of  Medea  and  Oood  Return,  The  commissioners  had 
already  disagreed  in  those  cases,  and  as  early  as  from  the  first 
to  the  third  of  this  month  they  formally  disagreed  in  this  case 
also,  and  the  commissioner  on  the  part  of  the  United  States 
on  the  6th  instant  drew  his  brief  in  the  same,  which  being 


Digitized  by  Vj 


Kjogle 


1404        INTERNATIONAL  ARBITRATIONS. 

mislaid  was  not  handed  to  the  umpire  until  the  9th  instant, 
when  the  following  entry  was  made  in  the  minutes  of  the  com- 
mission :  'The  commissioners  disagreeing  in  thecase  of  La  Con- 
stanciaj  Mr.  Leavenworth  presented  his  written  brief  in  this 
case  to  the  umpire.'  This  was  done  in  the  presence  and  hearing 
of  the  commissioner  on  the  part  of  New  Granada  and  without 
objection  on  his  part,  though  his  attention  was  called  to  the 
subject.  This  brief  would  have  been  handed  to  the  honorable 
the  umpire  at  an  earlier  day  but  that  no  new  questions  were 
raised  in  it  and  the  umpire  was  constantly  engaged  during 
the  week  previous  to  the  9th  instant  with  earlier  cases,  which 
had  been  previously  referred  to  him.    ♦    •    ♦ 

"  The  commissioner  on  the  part  of  the  United  States  further 
remarks  that  the  honorable  commissioner  on  the  part  of  New 
Granada  had  been  in  no  manner  debarred  from  presenting  his 
views  in  fall  in  each  of  these  cases.  The  honorable  the  umpire 
h^s  been  at  all  times  ready  to  receive  them  and  to  give  to  them 
all  nf^edfnl  attention.  No  particular  form  has  b^n  observed 
in  the  mode  of  presenting  cases  to  the  umpire.  In  a  few  cases 
a  reference  to  the  umpire  has  been  entered  upon  the  journal; 
the  opinions  of  the  commissioners  have  been  handed  to  the 
secretary,  and  the  fact  of  their  delivery  to  the  umpire  also 
noted  upon  the  journal.  Sometimes  an  entry  has  been  made 
that  the  commissioners  had  disagreed  in  one  or  more  cases,  and 
that  the  opinion  of  one  or  both  the  commissioners  had  been 
handed  to  the  umpire.  Sometimes  the  commissioners  have 
disagreed  and  handed  their  opinions  to  the  umpire  at  their 
convenience  and  no  entry  whatever  has  been  made  upon  the 
journal.  Gases  which  have  gone  up  to  the  umpire  in  all  these 
vari(»us  ways  have  been  decided  by  him  and  the  awards  en- 
tered up  without  objection  from  any  quarter.  No  particular 
form  of  proceedings  was  required  by  the  terms  of  the  conven- 
tion, by  the  law  to  carry  it  into  effect,  or  by  the  rules  and 
regulations  of  the  board,  and  none  were  observed  or  asked  for. 

'^  It  is  not  claimed  on  the  part  of  the  commissioner  from 
New  Granada  that  he  disagreed  from  his  colleague  simply  on 
the  preliminary  questions,  or  on  a  question  of  jurisdiction,  in 
any  one  of  the  said  cases;  on  the  contrary,  the  commissioners 
discussed  the  cases  fully  on  their  merits,  and  without  any  such 
or  any  other  limitations,  and  when  they  finally  disagreed  no 
intimation  was  made  by  the  commissioner  on  the  part  of  New 
Granada  that  any  one  of  the  five  cases  referred  to  was  to  go 
up  to  the  umpire  in  any  other  manner  than  on  the  merits. 

*<  It  should  also  be  observed  in  passing  that  the  decisions  in 
these  cases  by  the  honorable  the  umpire  were  delayed  till  the 
last  day  of  the  session  of  this  board ;  that  it  was  his  imperative 
duty  to  decide  the  cases  which  were  before  him  by  the  dis- 
agreement of  the  commissioners,  and  that  had  they  been  sub- 
mitted to  him  on  any  preliminary  questions  it  would  have  been 
a  gross  neglect  of  his  duty  to  delay  his  decisions  till  the  last 
day  of  the  session  and  thereby  render  a  final  award  impossible. 
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"  Mr.  Leavenworth,  as  commissioner  on  the  part  of  the  United 
States,  therefore  insists  on  the  entire  validity  of  the  awards 
made  in  the  said  five  cases  by  the  honorable  the  nm)>ire  on  the 
perfect  good  faith  which  has  characterized  all  the  proceedings, 
and  that  the  obligation  of  New  Granada  to  perform  and  fulfill 
the  said  awards  and  each  of  them  is  in  all  respects  perfect  and 
ondonbted. 

<<  Washington,  March  11, 1862. 

"E.  W.  Leavenworth, 
"  Commissioner  on  the  Fart  of  the  United  /States,^ 

With  reference  to  the  foregoing  protest  and 
^TS^*"'   ^^^^^  protest,  Mr.  Upham  filed  the  follow- 
ing paper: 

STATEMENT  OP  THE  UMTIRE. 

<<The  attention  of  the  umpire  having  been  called  to  docu- 
ments placed  on  record  by  the  commissioners  relative  to  the 
decisions  of  the  umpire  in  certain  cases  therein  specified,  he 
herewith  represents  that  the  statement  of  the  American  com- 
missioner with  the  records  of  the  secretary  conforms  to  his  un- 
derstanding of  the  facts.  The  New  Granadian  commissioner, 
in  his  views  of  the  cases  sent  me,  spoke  of  a  question  reserved, 
and  that  was  that  when  the  original  capture  was  made  Vene- 
zuela was  an  independent  state  and  subsequently  became  a 
part  of  Colombia.  I  sent  immediately  for  the  facts  on  that 
question  and  received  them.  Arguments  also,  written  and 
oral,  were  made  on  this  subject,  and  I  considered  the  cases 
fdlly  submitted.  Some  remarks  were  made  as  to  a  hearing  on 
the  merits,  but  on  the  delivery  of  my  opinion  on  the  several 
points  raised  and  submitted  to  me,  the  decision  necessarily 
fixed  the  liability  to  the  extent  of  money  conceded  to  be  re- 
ceived, and  as  no  further  measures  were  taken  for  a  hearing, 
at  the  last  moment,  as  the  commission  was  expiring,  I  filed 
the  awards.  On  the  subsequent  protest,  as  the  commission 
had  expired,  it  did  not  seem  to  me  the  cases  could  be  opened 
again,  except  on  an  extension  of  the  commission,  when,  per- 
haps for  cause  shown,  it  might  be  done. 

'^The  design  certainly  was  to  give  a  full  hearing  as  far  as 
might  be. 

"March  11, 1862. 

"N.  G.  Upham." 

By  Article  III.  of  the  convention  of  1857  it 

^     Jm.  ^^  provided  that  the  commissioners  should 

issue  to 'the  claimants  certificates  of  award 

which  should  bear  interest  at  the  rate  of  6  per  cent  per  annum, 

and  that  the  aggregate  amount  of  the  sums  awarded  should 

be  paid  by  'Sew  Granada  to  the  United  States  at  Washington, 
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in  equal  semiannual  installments,  within  eight  years  &om  the 
date  of  the  first  payment,  which  was  to  be  made  six  months 
from  the  termination  of  tbe  commission.  But,  in  order  to  in- 
sure to  claimants  the  prompt  payment  of  what  was  due  them, 
there  was  embodied  in  section  7  of  the  act  of  February  20, 
1861,*  passed  by  the  Congress  of  the  United  States  to  give 
the  convention  effect,  the  following  provision: 

"  That  all  acknowledgments  of  indebtedness  on  the  part  of 
the  Gove*  nment  of  New  Granada  to  claimants,  citizens  of  the 
United  States,  being  established  by  the  award  of  the  board  of 
commissioners,  shall  be  delivered  to  the  Government  of  the 
United  States  and  mad.'  payable  thereto,  and  the  United  States 
shall  thereupon  assume  and  pay  to  such  claimants,  at  the 
Treasury,  upon  the  certificate  of  the  board  of  commissioners, 
whatsoever  sums  of  money  shall  have  been  severally  awarded 
them,  the  Government  of  the  United  States  becoming  thereby 
the  creditor  of  the  Government  of  New  Granada  for  the  aggre- 
gate of  all  sums  so  assumed  and  paid,  and  entitled  to  receive 
to  that  extent  the  payment  stipulated  and  guaranteed  under 
the  third  article  of  the  convention," 

On  March  16, 1862,  General  Herran,  with  a  view  to  deter- 
mine the  obligations  of  his  own  government,  communicated 
to  Mr.  Seward  a  list  of  the  awards  made  by  the  commissioners, 
and  also  a  list  of  those  made  by  the  umpire  and  acquiesced  in 
by  the  New  Granadian  commissioner.  In  acknowledging,  on 
the  20th  of  March,  the  receipt  of  these  lists,  Mr.  Seward 
remarked  that  he  had  not  found  in  the  list  of  the  umpire's 
awards  those  made  by  him  in  the  cases  of  Gibbes  and  Danels, 
and  La  Conatanciay  Good  Return^  and  Medea^  which  "the  jour- 
nal of  the  commission"  showed  to  have  been  "duly  and  regu- 
larly submitted  to  him  by  the  commissioners  of  both  govern- 
ments," and  added:  "These  awards,  I  have  the  honor  to 
inform  you,  have  been  transmitted  to  the  Treasury,  with  those 
bearing  the  certificates  of  both  commissioners,  and  will  be 
fully  protected  by  the  Government  of  the  United  States."*  To 
this  declaration  General  Herran  replied  that  the  cases  in  ques- 
tion were  not  included  in  his  list,  "because  the  umpire  pre- 
sumed to  decide  them,  without  authority,  ux>on  poitits  which 
had  not  been  submitted  to  him;"  and  he  protested  that  if  the 
United  States  should  pay  the  claims,  New  Granada  could  not 
be  held  responsible  tor  them.^ 

1 12  Stats,  at  L.  145. 

s  MSS.  Dept.  of  State. 

'General  Herran  to  Mr.  Seward,  March  20, 1862,  MSS.  Dept.  of  SUte, 
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Under  these  circnmstances  the  Govennnent 
ment^  *^"  of  the  United  States  reserved  payment  of  the 
five  awards,^  and  the  payments  of  Colombia 
toward  the  extinguishment  of  its  obligations  were  received 
''as  a  general  credit  upon  the  indebtedness"  of  that  govern- 
ment, "without  specific  application  to  any  installments  which 
may  have  become  due,  and  without  fixing  the  precise  amount 
of  those  installments  until  the  aggregate  of  indemnity  due  to 
citizens  of  the  United  States  under  the  convention  [should]  be 
definitely  settled."^  Owing  to  the  prevalence  of  revolutionary 
disorders,  the  payments  of  Colombia  were  not  always  "entirely 
punctual.'"  At  the  same  time  the  United  States  steadily 
maintained  the  validity  of  the  awards/ 

November  18, 1865,  Attorney-General  Speed 

*  ^^B^i^  ^  advised  Mr.  Seward  that  it  was  evidently  in- 

tended that  the  commission  under  tbe  con- 
vention of  1864  should  be  a  continuation  of  the  commission 
under  the  convention  of  1857;  that  the  new  commission  had 
power  "only  to  determine  such  claims  as  were  presented  to, 
and  left  undetermined  by,  the  former  joint  commission;"  and 
that  in  order  to  do  this  it  "  must  of  necessity  determine  what 
cases  had  been  decided  by  the  old  commissi<m."'  With  this  . 
opinion  Mr.  Seward  duly  acquainted  the  commission,  saying 
that  its  consideration  of  the  subject  would  not  in  the  first 
instance  "invoke  the  merits  of  the  claims,"  but  that  if  it 
should  decide  "that  they  were  not  lawfully  allowed  by  the 
commissioners  and  arbiter  under  the  convention  of  September 
10, 1857,"  it  would  "  then  be  the  duty  of  the  parties  interested 
to  have  them  again  heard  and  decided  by  the  present  commis- 
sion and  arbiter."® 

February  17,  1865,  Mr.  Walter  S.  Cox,  as 
CaaoB of" la Constan- counsel  for  the  claimants  in  tbe  cases  of  La 

^  M "  ?^  ^    »  Cormtancia.  Oood  Return.  Medea,  and  J.  D. 
turn,       "Mecte*, 

aadJohnD.Daneis.  ^^^^^'^ — *^^  the  "umpire  cases"  except  that 

of  Gibbes — asked  the  commissioners  to  advise 

him  as  to  when  the  question  referred  to  them  by  the  Secretary 

'  Mr.  Seward  to  Qeneral  Herran,  December  16, 1862,  MSS.  Dept.  of  State. 

2  Mr.  Seward  to  Mr.  Parraga,  March  19, 1864,  MS.  Notes  to  Colombia.  See, 
also,  Mr.  Seward,  Sec.  of  State,  to  Mr.  Caasten,  Nov.  3,  1864 ;  same  to  Mr. 
Corwin,  July  20, 1865, 

3  Mr.  Seward  to  Mr.  Mnrillo,  September  5,  1863,  MS.  Notes  to  Colombia. 
^Mr.  Seward  to  Mr.  Mnrillo,  Febraary  1, 1864,  MS.  Notes  to  Colombia. 

*  11  Op.  402. 

«Mr.  Seward  to  Mr.  Davis,  November  21,  1865,  MS. 

5627— Vol  2 27  ^  j 
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of  State  would  be  heard,  in  order  that  he  might  present  an 
argament  upon  it.  A  time  having  been  set,  the  question  was 
duly  argued;  and  on  March  22,  1866,  it  was  submitted  to  the 
umpire.  Sir  Frederick  Bruce,  who  on  the  26th  of  the  next 
month  rendered  the  following  decision:^ 

'<  In  examining  the  allegations  of  the  claimants  presented 
by  their  counsel,  and  the  statements  offered  in  reply  by  the 
counsel  for  Colombia,  serious  doubts  arise  as  to  the  sufficiency 
and  regularity  of  the  proceedings  which  resulted  in  the  deci- 
sion of  the  umpire,  Mr.  Upbam,  and  as  *  in  rebus  dubits  tutior 
pars  est  eligenda^^  it  appears  to  me  that  the  reconsideration  of 
these  cases  is  the  most  reasonable  course  to  adopt. 

^^  It  is  evident  that  the  Secretary  of  State,  the  most  natural 
and  competent  judge  in  international  questions,  has  himself 
entertained  doubts  on  this  point.  For  he  has  taken  the  unusual 
step  of  suspending  payment  of  these  claims,  and  of  consulting 
the  Attorney-General  on  the  manner  in  which  they  are  to  be 
dealt  with.  That  learned  officer  has  replied  in  the  following 
terms:  ^  The  government  did  properly  withhold  payment  pend- 
ing the  negotiations  for  a  new  convention,  and  under  that  new 
convention  the  government  can  not  rightly  pay  the  five  sus- 
pended claims  till  the  new  commissioners  shall  say  whether 
they  were  or  not  decided  by  their  predecessors.' 

'<  In  seeking  to  ascertain  with  whom  originated  the  first  idea 
of  a  fresh  convention  before  which  these  questions  might  be 
brought,  It  is  to  be  found  in  the  language  used  by  the  umpire, 
Mr.  Upham,  himself.  He  says,  with  references  to  the  protest 
of  Mr.  Hurtado,  ^as  the  commission  had  expired,  it  did  not 
seem  to  me  the  cases  could  be  opened  again,  except  on  an  ex- 
tension of  the  commission,  when  perhaps  for  cause  shown  it 
might  be  done.  The  design  certainly  was  to  give  a  full  hearing 
as  far  as  might  be.' 

<^It  can  not  be  presumed  that  the  umpire,  whose  decision 
ought  to  have  been  final  and  conclusive  on  the  points  submitted 
to  him,  would  have  spontaneously  and  without  necessity  sug- 
gested a  possible  mode  of  revision  had  he  not  been  shaken  by 
Mr.  Ilurtado's  protest,  or  had  he  felt  convinced  that  neither 
on  the  merits  nor  on  the  point  of  form  was  there  ground  for 
appeal.  In  civil  courts  an  appeal  lies  to  a  superior  tribunal; 
in  international  courts,  which  recognize  no  superior  judge, 
fresh  negotiations  are  opened,  and  a  fresh  commission  ap- 
pointed, to  which  the  disputed  cases  are  referred.  The  Gov- 
ernment of  the  United  States  has  in  a  spirit  of  enlightened 
justice  taken  this  course,  in  support  of  which,  if  necessary,  it 
could  allege  the  suggestion  of  the  umpire  himself  It  may 
moreover  be  fairly  supposed  that  the  claimants,  as  well  as  the 
persons  who  have  had  official  cognizance  of  the  doubts  raised 
as  to  the  validity  of  the  decision,  have  been  impressed  by 


,  ^  MS.  Journai,  159. 
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them,  otherwise  they  would  have  sued  the  Government  of  the 
United  States  before  the  Court  of  Claims  for  the  amount 
awarded  to  them  by  Mr.  Upham  had  their  title  been  perfected. 

^^For  the  above  reasons,  and,  considering  that  by  the  terms 
of  the  second  and  the  following  articles  of  the  convention,  the 
attributions  of  the  umpire  are  limited  to  pronouncing  inter- 
locutory decisions  on  disputed  points  {puntos  de  discardanza) 
submitted  to  him  by  the  commissioners;  and  that  to  the  com- 
missioners belongs  the  duty  of  issuing  the  certificates  required 
to  justify  the  pajrment  by  the  Government  of  the  United  States ; 

^^Considering  that  no  such  certificate  was  issued  by  the 
commission  which  has  expired,  and  that  the  cases  in  question, 
having  been  presented  but  not  settled,  must  be  looked  upon 
as  not  having  been  decided ; 

'^I  am  of  opinion  that  these  claims  must  be  submitted  de 
novo  to  the  actual  commission  with  a  view  to  a  fresh  reexami- 
nation and  decision  on  their  merits. 

*<  Frederick  W.  A.  Bruce. 

"British  Legation, 

«  Washington^  D.  C,  ApHl  25, 1866.^ 

On  the  27th  of  April  1862  Sir  Frederick  Bruce  rendered  a 
further  decision  on  the  four  cases  in  question,  to  the  following 
effect: 

"  I  consider  that  the  resx>onsibility  of  making  awards  in  these 
cases  rests  on  the  present  commission.  The  opinions  pro- 
nounced by  the  commissioners  and  umpire  under  the  first 
commission  will  have  the  weight  due  to  the  learning  and  ability 
of  the  eminent  persons  who  pronounced  them.  But  they  do 
not  relieve  the  present  commissioners  from  the  obligation  of 
hearing  these  cases  as  de  novo  upon  all  points,  whether  of  juris- 
diction, of  law,  or  of  fact,  which  the  parties  or  their  counsel 
may  wish  to  submit  to  them.  The  award  is  their  act,  and  the 
terms  of  the  certificate  can  not  be  satisfied  without  a  full  hear- 
ing of  the  points  in  dispute." 

Subsequently  to  this  decision  the  cases  to  which  it  relates 
were  fully  argued  on  the  merits  by  counsel  for  the  claimants, 
as  well  as  by  counsel  for  New  Granada,  and,  the  commissioners 
differing  in  opinion,  were  referred  to  the  umpire,  who  disallowed 
them.* 

'  MS.  Jornnal,  172.  Before  this  decision  was  rendered  the  four  cases  in 
question  were  brought  before  the  commission  under  the  convention  between 
the  United  States  and  Ecuador  of  November  25,  1862,  with  a  view  to 
obtain  fh>m  the  latter  country  that  part  of  the  indemnity  for  which  it 
was  liable  as  one  of  the  successors  of  the  old  republic  of  Colombia.  The 
Ecuadorian  commission^  Mr.  Hassaurek,  the  United  States  commissioner, 
delivering  the  opinion,  rejected  the  claims.  Mr.  Seward  at  first  declined 
to  give  the  present  commission  a  copy  of  Bfr.  Hassaurek's  opinion;  but, 
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Coansel  for  Oibbes  refused  to  prosecate  his 
Caae  of  Gibbes.  case  before  the  present  commission,  and  pro- 
tested against  its  acting  upon  the  claim. 
Under  these  circamstances  the  case  was  submitted  to  the 
board  by  Mr.  Carlisle,  as  counsel  for  Colombia;  and  on  May 
18, 18G6,  the  case  being  called,  tbe  commissioners  made  the 
following  order:  "Stricken  from  the  calendar  and  docket,  pro- 
test being  made  against  the  action  of  the  board,  and  case  not 
prosecuted."  After  the  adjournment  of  the  commission  the 
claimant  demanded  payment  from  the  Treasury.  His  demand 
was  referred  to  the  Attorney-General,  by  whom  an  opinion 
was  ultimately  given  to  the  effect  that  the  award  of  the  old 
commission  constituted  a  subsisting  obligation  in  his  favor, 
though  a  doubt  was  expressed  as  to  whether  he  was  entitled 
to  payment  from  the  Treasury,  since  he  di<l  not  possess  a  cer- 
tificate from  the  commissioners.^  The  claimant  obtained  pay- 
ment from  the  Treasury  of  the  full  amount  of  his  claim  with 
interest,  and  the  amount  so  paid  him  was  included  in  the 
account  of  the  United  States  against  Colombia.  October  26, 
1872,  Mr.  Fish  inclosed  to  Mr.  Martin,  the  Colombian  minister 
at  Washington,  a  letter  of  the  Secretary  of  the  Treasury  of  the 
preceding  day  purporting  to  show  that  the  amount  of  Colom- 
bia's indebtedness  to  the  United  States  at  that  time  under  the 
conventions  was  $56,158.60.*  Mr.  Martin  objected  to  the  ac- 
count on  the  ground  (1)  that  it  contained  a  claim  for  compound 
interest,  and  (2)  that  it  embraced  the  Gibbes  award.^  In  reply 
Mr.  Fish,  while  declaring  the  objections  to  the  award  to  be 
unfounded,  stated  that  the  claimant  had  been  paid  by  the 
Treasury  on  due  consideration;  and  he  offered  to  waive  the 
claim  for  compound  interest  and  to  give  Colombia  a  receipt  in 
full  if  she  would  pay  the  Gibbes  award  with  simple  interest* 

in  Tiew  of  tbe  stipulations  of  Article  II.  of  the  convention  of  1857,  by 
which  each  government  was  reqnired  to  "furnish,"  "upon  the  request  of 
either  of  the  commissioners,  such  papers  in  its  possession  as  the  commis- 
sioners may  deem  important  to  the  just  determination  of  any  claims  pre- 
sented to  them,"  he  afterward  sent  them  a  copy.  (Mr.  Seward  to  Mr. 
Davis,  February  8, 1866,  MS. )  As  to  some  of  the  proceedings  of  Commodore 
Danels,  see  Mr.  John  Quincy  Adams,  Secretary  of  State,  to  Mr.  ThompsoUt 
Secretary  of  the  Navy,  June  5,  1819,  MS.  Dom.  Let.  XVIII.  326. 

1  Hoar,  At.  Gen.,  13  Op.  19.  Compare  7  Op.  600;  4  Id.  177;  Rnstongee  r. 
The  Queen,  L.  R.  1  Q.  B.  D.  (1876),  279;  L.  R.  2  Q.  B.  D.  (1876-77),  69. 

SMS.  Notes  to  Colombia. 

'Mr.  Martin  to  Mr.  Fish,  November  9,  1872,  MS.  Notes  f^om  Colombia. 

^Mr.  Fish  to  Mr.  Martin,  January  8, 1873,  MS.  Notes  to  Colombia. 
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This  proposition  Mr.  Martin  ultimately  accepted, -saying:^ 

<^  Since  it  is  necessary  to  pay  the  Gibbes  claim,  althoagh  it  was 
Dot  dnly  recognized  by  the  commission  appointed  in  porsnance 
of  those  conventions  [of  1857  and  1864],  in  order  to  obtain  the 
acknowledgment  that  their  stipulations  were  fulfilled  by  Co- 
lombia, and  a  receipt  in  fhll  in  favor  of  the  Colombian  Govern- 
ment, which  desires  to  have  this  matter  settled  as  soon  as 
possible,  that  the  impression  may  not  prevail  that  for  a  few 
dollars  more  or  less  it  failed  to  fulfill  its  obligations  to  the 
American  Government,  the  undersigned  incloses  •  •  • 
a  check  •  •  •  for  the  amount  of  the  Gibbes  claim,  with 
simple  interest  up  to  the  30th  instant,  as  follows: 

Principal $6,952.00 

Interest  from  May  18,  1866,  the  day  of  the  termination  of  the 
commission  in  virtue  of  the  extension  of  its  time,  and  accord- 
ing to  article  3  of  the  international  convention  of  1857 3, 421. 54 

Total 10.373.54 

"This  sum  •  ♦  •  is  not  paid  becanse  the  Government 
of  Colombia  thinks  itself  under  obligations  to  pay  it.  The 
documents  which  it  has  in  its  i>ossessiou  show  that  the  Gibbes 
claim  was  not  awarded  by  the  international  commission,  and 
that  it  ought  not  to  have  been  paid  by  the  American  Govern- 
ment; but,  since  the  latter  deemed  it  to  be  its  duty  to  pay  it 
and  did  pay  it,  *  •  •  the  undersigned  hereby  reimburses 
it  therefor,  in  the  exercise  of  the  authority  conferred  upon  him 
by  his  government,  accepting,  as  a  compromise,  the  proposal 
of  the  Honorable  Mr.  Fish  for  the  settlement  of  the  matter.^' 

On  receiving  this  note  and  the  accompanying  remittance, 
Mr.  Fish  transmitted  to  Mr.  Martin  a  receipt  in  ftill,  and  the 
account  between  the  two  governments  was  closed.* 

The  commissioners  under  the  convention  of 

Prooeedings  and  Ad-  jg^  jj^ij  numerous  sessions,  some  of  which 

^^I^T**  'were  public  and  some  private.    Judge  Dean 

appeared  before  the  new  board  as  he  had  done 

before  the  old  one,  as  counsel  for  the  United  States.    All  claims 

'  Mr.  Martin  to  Mr.  Fish,  July  28,  1874,  MS.  Notes  from  Colombia. 

«Mr.  Fish  to  Mr.  Martin,  July  29,  1874,  MS.  Notes  to  Colombia.  See 
For.  Rel.  1871,  229;  1875, 1. 429.  As  to  the  settlement  of  the  Gibbes  case, 
see  Mr.  Fish  to  Mr.  Hoatwell,  December  10,  1869;  same,  to  Mr.  Causten, 
December  16, 1869;  Mr.  Hunter  to  Mr.  Causten,  January  30, 1871;  Mr.  Fish 
to  Mr.  Causten,  October  4,  1872 ;  Mr.  Evarts  to  Mr.  Hackett,  January  24, 
1878,  MSS.  An  award  for  Venezuela's  share  of  the  Gibbes  claim  was  made 
by  the  commission  under  the  convention  between  the  United  States  and 
Veneznela  of  December  5, 1885.  (Robt.  W.  Gibbes  ».  Venezuela,  No.  17.) 
As  to  certain  old  Colombian  bonds,  see  Mr.  Evarts,  Secretary  of  State,  to 
Mr.  Helper,  December  6, 1880,  MS.  Dom.  Let.  vol,  135|  p.  308, 
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and  items  of  claim  not  presented  prior  to  September  1, 1859, 
were  excluded  from  consideration^ 

February  14, 1866,  the  board,  on  motion  of  the  United  States 
commissioner,  ordered  (1)  that  cases  already  decided  by  the 
commission  should  be  entered  on  the  docket  as  of  that  date; 
(2)  that  all  cases  thereafter  decided  should  be  entered  on  the 
day  of  decision;  and  (3)  that  interest,  when  allowed,  should 
be  calculated  up  to  the  day  on  which  the  decision  should  be 
ordered  to  be  entered  on  the  journal,  and  to  be  reported  to  the 
Secretary  of  State. 

May  19, 1866,  the  commission  adjourned  sine  die.^ 

Among  the  cases  before  the  commission 
Capitatia&  Tax  CaM.  there  was  a  claim  of  the  Pacific  Mail  Steam- 
ship Company  for  the  refund  of  a  tax  which  it 
had  paid  on  passeugers  carried  by  it  between  Panama  and 
Sau  Francisco.  This  tax  was  collected  under  a  law  of  the 
provincial  chamber  of  Panama  of  November  6,  1849,  which 
took  effect  January  1, 1850,  and  which  required  the  captains 
of  all  vessels  embarking  or  disembarking  passengers  at  Pan- 
ama to  pay  $2  on  each  passenger.  It  was  contended  by  the 
claimant  (1)  that  the  law  was  unconstitutional,  and  (2)  that,  as 
the  tax  was  paid  only  by  foreigners,  none  but  foreign  vessels 
carrying  passengers  to  and  irom  Panama,  the  imposition  con- 
stituted a  discrimination  against  foreigners,  and  as  such  was 
violative  of  the  treaty  between  the  United  States  and  New 
Granada  of  1846.^ 

The  umpire  rendered  the  following  decision : 
<^  This  claim  is  presented  on  behalf  of  the  Pacific  Mail  Steam- 
ship Company  for  a  rofnnd  of  a  tax  on  passengers  carried  by 
them  between  the  ports  of  Panama  and  San  Francisco,  which 
they  paid  in  obedience  to  a  law  passed  by  the  provincial  cham- 
ber of  Panama  requiring  the  captains  of  all  vessels  embarking 

« MS.  Journal,  69. 

^The  secretary  was  ordered  to  continne  his  occupation  of  the  office  of 
the  commission  for  such  time  as  might  be  necessary  for  preparing  its 
records  for  transmission  to  the  Secretary  of  State,  and  to  retain  the  serv- 
ices of  the  clerk  and  messenger.  On  motion  of  General  Salgar,  the  secre- 
tary was  authorized  to  receive  £rom  the  contingent  fund  of  the  commis- 
sion $1,000,  as  Colombia's  share  of  his  compensation.  An  allowance  was 
made  to  the  clerk,  William  C.  Zantzinger,  of  $1,500  in  full  for  his  services, 
and  to  the  messenger  of  $500. 

'  The  provisions  of  the  treaty  particularly  referred  to  were  Articles  IL, 
m.  andXXXV. 
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or  disembarking  passeDgers  in  Panama  to  pay  two  dollars  for 
each  one  of  said  passengers.  The  total  som  thus  paid  is  stated 
to  amonnt  to  $121,000  during  the  years  1850-1-2-3.  Bat  of 
this  amount  a  large  x)ortion  was  recovered  by  the  company  from 
the  passengers. 

^'It  is  to  be  observed  that  the  law  complained  of  was  not 
passed  by  the  national  legislature,  but  by  the  provincial  cham 
ber  of  Panama.  Whether  the  chamber  exceeded  its  powers 
according  to  the  constitution  in  passing  that  law  or  not  is  a 
purely  municipal  question,  which  could  only  be  decided  by  the 
tribunals  of  sovereign  authority  of  New  Granada. 

^*No  steps,  however,  appear  to  have  been  taken  to  test  the 
validity  of  the  law.  If  it  be  assumed  that  the  supreme  court 
had  i>ower  under  the  former  constitution  of  New  Granada  to 
annul  the  law  as  unconstitutional,  the  absence  of  any  proceed- 
ing before  that  court  would  constitute  a  serious  objection  to 
this  claim.  For  it  is  an  admitted  principle  of  international 
law,  that  parties  who  are  aggrieved  by  the  unlawful  acts  of  a 
public  authority  are  bound  to  exhaust  every  legal  means  given 
by  the  constitution  of  the  country  to  have  the  illegality  de- 
clared and  the  acts  overruled.  But  if  they,  being  foreigners 
and  entitled  under  treaty  to  apx>eal  to  the  courts  of  law,  neglect 
to  do  so,  they  are  not  entitled  to  invoke  the  intervention  of 
their  government  to  obtain  for  them  indemnity.  A  protest, 
whether  made  by  the  parties  themselves  or  by  a  consul,  can 
not  be  held  to  supply  the  place  of  an  appeal  to  a  legal  tribunal 
comi)etent  to  deal  with  the  subject-matter,  nor  does  it  render 
the  right  to  intervention  perfect  and  complete. 

**  Omitting,  however,  this  objection  to  the  claim  upon  which, 
in  the  absence  of  data  not  supplied  by  the  documents  before 
me,  I  am  unable  to  pronounce  a  positive  opinion,  I  proceed  to 
consider  the  principle  on  which  the  claimants  rest  their  demand 
for  indemnity  against  the  United  States  of  Colombia.  They 
allege  that  the  ^x  was  a  violation  of  the  thirty-fifth  article  of 
the  treaty  of  1846  between  the  United  States  of  America  and 
New  Grans^,  and  that  they,  as  sufferers  ft'om  that  breach  of 
treaty,  are  entitled  to  redress.  The  article,  so  far  as  is  mate- 
rial to  the  question  at  issue,  declares  'that  no  other  tolls  or 
charges  shall  be  levied  or  collected  upon  the  citizens  of  the 
United  States  or  their  said  merchandise  passing  over  any  road 
or  canal  that  may  be  made  by  the  Government  of  New  Granada 
or  by  the  authority  of  the  same  than  is  under  like  circumstances 
levied  upon  and  collected  from  the  Granadian  citizens,'  'nor 
shall  the  citizens  of  the  United  States  be  held  liable  for  any 
duties,  tolls,  or  charges  of  any  kind  to  which  native  citizens 
are  not  subject  for  passing  the  said  isthmus.' 

"  It  is  evident  from  the  language  of  the  article  that  this  tax, 
if  a  violation  of  the  treaty  at  all,  is  a  violation  of  the  spirit 
and  not  of  the  letter  of  that  instrument.  The  supreme  court 
of  New  Granada^  in  deciding  against  the  legality  of  a  similar 
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tax,  sabseqnently  imposed,  annuls  it  on  the  ground  that  under 
the  new  constitution  of  New  Granada  the  chamber  had  exceeded 
it8  powers  in  dealing  with  a  matter  aifecting  foreign  commerce 
and  expressly  reserved  to  the  national  legislature,  but  the 
court  does  not  base  its  decision  on  the  ground  that  the  tax 
was  contrary  to  the  treaty  entered  into  with  the  United  States, 
and  the  supreme  council  of  the  government  in  rejecting  the 
demand  for  indemnity  presented  by  the  company  after  the  de- 
cision of  the  supreme  court  annulling  the  posterior  law  had 
been  made  known,  expressly  denies  that  the  tax  was  a  viola- 
tion of  any  article  of  the  treaty  of  1846. 

"  Mr.  Corwine,  the  consul  of  the  United  States,  was  directed 
to  protest  against  the  levy  of  the  original  tax,  which,  however, 
the  authorities  of  Panama  continued  to  exact  in  spite  of  his 
protest.  It  does  not  appear,  however,  from  the  documents 
ftirnished  to  the  commission,  that  the  Oovemment  of  the 
United  States,  on  finding  that  the  protest  of  the  consul  bad 
been  disregarded,  addressed  auy  representations  to  the 
supreme  government  at  Bogot4  denouncing  the  proceeding  as 
a  violation  of  treaty.  The  protest  made  by  a  consul  under 
such  circumstances  is  merely  an  act  which  reserves  the  right 
of  the  protesting  party  for  future  discussion,  and  which  is 
intended  to  deprive  the  opposing  party  of  the  argument  he 
might  derive  from  presumed  acquiescence,  were  the  question  of 
right  not  saved  by  some  formal  act. 

^'  Under  these  circumstances  I  am  of  opinion  that  there  is  a 
preliminary  question  to  be  settled,  viz,  the  construction  that 
is  to  be  put  on  the  treaty,  and  that  until  it  is  decided  that  a 
breach  of  treaty  has  taken  place,  the  claim  of  the  company 
does  not  arise,  nor  can  it  be  taken  into  consideration.  As  the 
case  stands  at  present,  the  commission  is  in  fact  called  upon 
to  determine  the  meaning  and  import  of  an  international  com- 
pact entered  into  by  the  high  contracting  parties  with  due 
solemnity  and  consideration.  It  is  asked  to  decide  in  favor  of 
a  construction  which  the  Government  of  the  United  States  of 
America,  one  of  the  parties,  has  not  formally  adopted  and 
urged  in  its  correspondence  with  the  Government  of  Colombia, 
while  the  latter  government,  the  other  contracting  part^,  has 
expressly  rejected  it,  as  appears  from  the  <  Kesolucion  del 
Poder  ejecutivo.' 

"This  point,  involving  considerations  of  much  diflSculty 
and  delicacy,  which  has  undergone  no  discussion  and  on  which 
the  two  governments  have  arrived  at  no  understanding,  must 
be  d«*cided  before  the  claim  advanced  by  the  company  can  be 
investigated. 

*'If  1  entertained  any  doubts  as  to  the  proper  functions  of 
the  commission,  and  as  to  its  incompetency  to  assume  jurisdic- 
tion in  a  cavse  in  which  the  principle  out  of  which  the  alleged 
liability  arises  is  still  a  legitimate  matter  of  debate  between 
the  two  governmouts,  they  would  be  set  at  rest  by  the  manner 
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in  ^hicb  tbe  Panama  riot  caees  have  been  presented  to  tLis 
commission.  The  question  of  the  liability  of  the  Government 
of  the  United  States  of  Colombia  for  the  losses  thereby 
incurred  by  the  parties  was  made  the  subject  of  correspond- 
ence between  the  two  governments,  and  that  liability  was 
recognized  by  the  Government  of  Colombia  previously  to  the 
constitution  of  the  commission.  The  assent  of  that  govern- 
ment was  incorporated  in  the  convention  appointing  the  com- 
mission, and  to  the  latter  was  left  the  duty  which  properly 
belongs  to  a  tribunal  of  this  kind,  namely,  that  of  deciding 
upon  general  principles  of  law  and  equity  what  claims  are 
entitled  to  compensation  under  the  general  responsibility 
which  the  Government  of  the  United  States  of  Colombia  had 
consented  to  assume.  If  further  argument  were  required  as 
to  the  scope  of  the  commission,  it  would  be  found  in  the  terms 
of  the  convention,  which  submits  for  its  decision  claims  of 
American  citizens  against  the  Government  of  the  United 
States  of  Colombia,  but  which  do  not  confer  jurisdiction  over 
what  in  fact  is  a  demand  that  the  commission  shBll  decide  that 
the  Government  of  the  United  States  of  Colombia  has  been 
guilty  of  a  breach  of  treaty. 

*^  Being  of  opinion  therefore  that  the  construction  to  be  put 
on  the  treaty  has  not  been  settled  by  the  proper  authorities, 
that  the  commission  is  not  empowered  to  settle  a  question  of 
such  a  nature,  and  that  upon  the  decision  of  that  question  the 
right  of  the  company  to  indemnity,  if  otherwise  unobjection- 
able, must  depend,  I  reject  this  claim,  with  the  declaration 
that  this  award  does  not  prejudice  the  rights  of  the  claimant, 
should  the  Government  of  the  United  States  decide  at  any  time 
hereafter  that  under  the  treaty  of  1846  the  imposition  of  the 
passenger  tax  constituted  such  a  violation  of  its  letter  or  spirit 
as  to  authorize  a  demand  for  redress. 

"Frederick  W.  A.  Bruce,* 

"British  Legation, 

"  Washington^  May  9y  1866.^ 

The  awards  of  the  commissioners  and  of  the 
Basolto  of  tlie  Com-  mjjp|j^  amounted,  prior  to  May  18,  1866,  to 


$82,808.19.  On  that  day  the  commissioners 
made,  in  accordance  with  the  advice  of  the  umpire,  yet  another 
award  of  $5,559.50,  with  interest  at  5  per  cent  from  September 

^The  foregoing  opinion  was  incorrect  in  saying  that  the  United  States 
had  not  objected  to  the  tax  in  question.  (Mr.  Seward,  Sec.  of  State, 
to  Mr.  Stanbery,  November  14, 1866,  Dom.  Let.  vol.  74,  p.  382.)  The  claim, 
however,  was  not  presented  to  Colombia  after  its  rejection  by  the  umpire. 
(Mr.  Fish,  Sec.  of  State,  to  Mr.  Cox,  January  10,  1870,  Id.  vol.  83,  p.  41,  and 
March  14, 1872,  Id.  voL  93,  p.  139.) 
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10, 1857.    The  following  entries,  showing  the  final  disposition 
of  claims,  were  made  in  the  j<»Qrnal: 

May  12,  1866,  the  board  ma<le  the  following  awards  and  decisions : 

ADJUDGED  VALID. 

No.      4.  Brig  Jmrrica $15,000.(0 

^Vithollt  interest. 

No.    16.  Jolin  Marding 164.00 

Interest 99.33 

263.33 

No.    22.  B.H.Johnson 800.00 

Interest 484.53 

1,284.53 

No.    25.  Catherine  Kelly 700.00 

Interest 423.96 

1.123.96 

No.    28.  SethLove 1,900.00 

Without  interest. 

No.    40.  Isaac  B.Purdy 800.00 

Interest 4^.53 

1,284.53 

No.    48.  D.  J.  Smith 150.00 

Inteiest 90.85 

240.85 

No.    50.  P.M.  and  M.  J.  Scoffy 1,400.00 

Without  interest. 

No.    55.  Samuel  M.  Waggner 4,600.00 

Interest 2,786.02 

7,386.02 

No.    56.  H.Winchester 135.00 

Interest 81.76 

216.76 

No.    68.  C.  D.  Holdsclaw 398.00 

Interest 241.05 

639.05 

No.    69.  Joseph  Tillison 316.25 

Interest 191.49 


607.74 
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No.    74.  Noah  0.  Efford slSl.i).' 

luterest 91.45 

24J.  j:. 

No.    77.   Hartley  Gove)  Henry  W.  Field,  administrator 5,  (Xin.  n 

Without  interest. 

No.    82.  Beiviamin  Green 3(X).<H 

Interest 181.70 

481.70 

No.    87.  Charles  E.  Perry 1,000.00 

Without  interest. 

No.  107.  R.E.  B.  WUcox 51.50 

Interest 31.18 

82.68 

No.  108.  E.  D.  Bronson 117.50 

Interest 71.16 

188.66 

No.  113.  L.H.  Sherwin 6t».50 

Interest 40.27 

106.77 

No.  114.  JohnD.  barvey 1,865.50 

Interest 1,129.83 

2,995.33 

No.  125.  George  £.  Hoar 300.00 

Interest 181.70 

481.70 

No.  128.  Mrs.  L.  C.  Baker 200.03 

Interest 121.10 

321. 13 

No.  129.  Richard  Ireland 85.00 

Interest 51.46 

136. 46 

No.  145.  E.M.Day 97.00 

Interest 58.74 

155.  74 

No.  172.  Charles  A.  Walker 200.00 

Interest 121.13 

321. 13 

No.  180.  Charles  L.  Loveday ^5.M 

Interest 75.70 


200.70 
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ADJUDGED  NOT   VALID. 


No. 

No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 

No. 
No. 
No. 
No, 
No. 
No. 

No. 
No. 
No. 

No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 


37. 
38. 
41. 
42. 
43. 
44. 

45. 
46. 
47. 

49. 
52. 
54. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
66. 
67. 
70. 
71. 
72. 
75. 
76. 
78. 
79. 
81. 


James    Pedersen    (steamer 

Quick8lep), 

Brig  A  Ibion, 

Schooner  Angelica, 

Adolph  Buhle. 

W.  S.  Bacbe. 

Brig  Eight  Sana. 

Francisco  H.  de  Ealo. 

George  H.  Fletcher. 

Schooner  Grampus. 

W.  L.  and  G.  Griswold. 

George  W.  Harrington. 

Betsey  Hawley. 

Samuel  Hirsch. 

Schooner  Henrietta. 

Brig  Josephine. 

T.  Morton  Jones. 

James  H.  Keating. 

Sidney  Kelly. 

John  B.  LeMaitre. 

£.  G.  Lioni. 

James  A.  Morris. 

R.  B.  McMillin. 

S.  C.  Akin. 

Mary  L.  Beylle. 

Schooner  Minerva. 

J,  M.  McPherson  and  Cap- 
tain Paoli. 

Brig  Morris. 

Brig  Cygnett. 

Allen  M.  Price. 

A.  A.  Lechler. 

Brig  Patriota. 

C.  B.  Patterson  and  W.  T. 
Kendall. 

Schooner  Ranger. 

F.  W.  Robeson. 

Alexander  Rudin  (Schooner 
By-Chance). 

Theresa  Schmidt. 

E.  P.  Willis. 

Brig  Sarah  Willson. 

A.  Woodward. 

Brig  Albert. 

Ship  iSan  Fago. 

James  Bartlett. 

Schooner  Andretv  Jackson. 

Schooner  Junius. 

Sloop  General  Vires, 

Moses  Meyers  &  Son. 

Nebemiah  Foster. 

P.  A.  K  art  bans. 

Thomas  Roe. 

R.  H.  We.vman. 

Schooner  United  States. 

John  O'Connor, 

Felix  McCIoskey. 

James  Chapman. 

W.  P.  Williams. 

Edward  K.  Brandon. 

Steamship  Young  America. 


No.  85.  P.  H.  Winfield. 

No.  86.  William  H.  Stone. 

No.  88.  Alfred  Freeman. 

No.  89.  Sarah  F.  and  Jane  L.  Clark. 

No.  90.  Jennie  L.  Willson. 

No.  91.  John  Cotter. 

No.  92.  John  Smith. 

No.  93.  Elizabeth  F.  Blaisdell. 

No.  94.  George  Meyer. 

No.  95.  James  McLaughlin. 

No.  96.  Robert  Smith. 

No.   97.  Mary  C.  Condon. 

No.  98.  Joseph  Munson. 

No.  99.  William  L.  Patterson. 

No.  100.  A.  T.  Tyree. 

No.  101.  Ridgely  Greathouse. 

No.  102.  William  C.  Bexton. 

No.  103.  Stephen  Hill,  jr. 

No.  104.  Philo  Olmstead. 

No.  105.  Christian  and  George  Gros. 

No.  106.  James  McCreary. 

No.  109.  Nathan  B.  Kendall. 

No.  110.  Joseph  Maloon. 

No.  112.  R.  G.  Lane. 

No.  115.  Thomas  B.  Stanley. 

No.  116.  Samuel  8.  Goodrich. 

No.  117.  N.W.Han. 

No.  119.  Lafayette  Hackett. 

No.  120.  Thomas  H.  Fobs. 

No.  121.  William^Coppens. 

No.  122.  William  J.  Daris. 

No.  123.  William  Garcelon. 

No.  124.  Joseph  Mosher. 

No.  127.  Conrad  LHckell. 

No.  130.  Jacob  L.  Peables. 

No.  131.  George  M.  Rowe. 

No.  132.  O.  F.  Williams. 

No.  133.  Mrs.  T.  G.  Lambert 

No.  134.  C.  H.  Hardy. 

No.  135.  Catherine  Fay. 

No.  136.  Sarah  Fay. 

No.  137.  William  Patterson. 

No.  138.  Robert  McLeese. 

No.  139.  Mrs.  A.  M.  Barrow. 

No.  140.  Odavid  Dubois. 

No.  141.  George  W.  Lowery. 

No.  142.  Harvey  T.  Lee. 

No.  143.  Elizabeth  Gray. 

No.  144.  Charles  Francis  Lee. 

No.  146.  Mrs.  Mary  McNeeve. 

No.  147.  Bridget  Kellerry. 

No.  148.  Thomas  Bland. 

No.  149.  Lewis  Reford. 

No.  10.  Thomas  Lee. 

No.  157.  Isaac  Snow. 

No.  162.  Theodore  Stevens. 

No.  165.  Peter  Stout. 

No.  166.  H.  C.  Relden. 

No.  167.  John  A.  Moore. 

No.  168.  J.  E.  Stevens. 

No.  169.  Michael  Scott. 
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No.  170.  Joseph  Brindley. 

No.  174.  Brig  A«r  Granada. 

No.  181.  Charles  Woifsheimer. 

No.  182.  Nathan  Clark  and    Sarah 

Clark. 
No.  183.  James  Cameron. 
No.  1S4.  Elizaheth  C.  Cameron. 
No.  185.  John  Leary. 


No.  187.  Edward  Develin. 

No.  188.  James  E.  Ryan. 

No.  189.  Sarah  Rogers. 

No.  197.  Michael   and    Sarah    Ann 

Curley. 
No.  198.  Francis  nnd  Rose  A.  Lamh. 
No.  199.  Benjamin  Cohen.     * 


The  following  awards  were  made  by  the  umpire : 

ADJUDGED  VALID. 

No.    12.  Augustus  C.  Fretz,  in  American  gold $3^  800. 00 

Interest 2,301.50 

6.101.50 

No.    39.  PalroerOrton 1,630.00 

Without  interest. 

No.    73.  Ziba  P.  Eastman 60.00 

Interest 86.34 

96.34 

No.    80.  W.  P.  Wilkins 560.00 

Interest 339.17 


899.17 


No.  186.  Panama  Railroad  Company 8,678.96 

Interest 2,628.29 

11,307.25 

And  without  interest 14,540.00 

Total 25,847.25 

No.  194.  Pacific  Mail  Steamship  Company 4,047. 14 

Interest 1,225.57 


5,272.71 


ADJUGDED  NOT  VALID. 


No. 
No. 


7. 

18, 


Brig  Marcelino, 

J.  W.  Holding,  Joshua  Jes- 

sop  of  Wm.,  assignee. 
Brig  Frederick. 
John  P.  Adams,  Eugenia  D. 
Adams,  administratrix. 
152.  United  States  Mail  Steam- 
ship Company. 
No.  153.  George  W.  and  Joseph  K. 

Riggs. 
No  154.  James  Craig  Colt. 
No.  165.  Mrs.  Emily  Gibbs. 


No.    83, 
No.  151. 


No 


No.  156.  Robert  Oliver. 

No.  158.  David  M.  Perine. 

No.  159.  Robert  and  Thomas  H. 

ver. 
No.  160.  Robert  O.  Colt. 
No.  161.  Margaret  O.  Shiff. 
No.  171.  James  J.  Fisher. 
No.  173.  Bolivar  D.  Danels. 
No.  175.  La  Conatancia. 
No.  176.  Good  Return. 
No.  177.  Medea. 
No.  178.  John  D.  Danels. 


Oil- 
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Mav  18,  1866,  the  commissioners  made,  in  case  No.  65^  of  the  schooner 
Ben  Allen,  the  following  award : 

''The  coomiissioners  award  the  sum  of  $5,559.50,  with  interest  at  5  per 
oent  from  the  10th  day  of  September  1857,  as  au  equitable  compromise,  as 
advised  by  the  ampire  and  withont  any  consideration  as  to  the  question 
of  principle  involved." 

No.  179.  ''R.  W.  Gibbes.  Stricken  from  the  calendar  and  docket,  protest 
being  made  against  the  action  of  the  board,  and  case  not  prosecuted." 

No.  8.  Brig  Fanny,  ''And  now  this  18th  day  of  May  1866,  the  claimant 
in  the  above  case  not  having  complied  with  the  directions  of  the  board  as 
to  the  reproduction  of  certam  purloined  evidence,  the  said  case  is  therefore 
rejected  as  not  valid." 
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CASE  OP  THE  "MONTIJO":  AGREEMENT  BETWEEN 
THE  UNITED  SIATES  AND  COLOMBIA  OF  AUGUST 
17,  1874. 

On  the  evening  of  April  6, 1871,  the  steamer 
<«Xoiiti]ow»  ifontijOy  beloii£^Dg  to  Messrs.  H.  and  J.  Schn- 
ber,  citizens  of  tbe  United  States,  trading  at 
Panama  under  the  firm  name  of  H.  Schuber  &  Bro.,  was, 
while  on  a  voyage  from  David  to  Panama,  within  the  juris- 
diction of  Colombia,  seized  by  revolutionists.  It  appears 
tliat  several  days  previously,  while  the  steamer  was  lying  at 
David,  two  Oolombians,  named  Herrera  and  Diaz,  approached 
Mr.  J.  Schuber  in  the  streets  of  that  city  and  proposed  to 
charter  her.  Mr.  Schuber  declined  to  enter  into  any  contract 
with  them,  on  the  ground  that  they  were  contemplating  a 
political  revolution.  When  the  steamer  sailed  from  David  on 
the  evening  of  the  5th  of  April,  Herrera  and  Diaz  came  on 
board  as  passengers.  On  the  following  evening,  while  the 
Mantijo  was  at  anchor  repairing  a  tube,  a  schooner  was  seen 
to  approach.  Soon  afterward  Herrera  and  Diaz,  supported 
by  nioe  or  ten  partisans,  aro^e  and  took  possession  of  the 
steamer  by  force,  and,  after  taking  on  board  about  120  men, 
compelled  the  captain  to  put  back  to  David,  which  they  cap- 
tared  without  much  resistance  on  the  night  of  the  7th  of 
ApriL  On  the  8th  a  provisional  goveniment  was  proclaimed, 
with  Herrera  as  president  and  Domingo  Obaldia  as  prefect  of 
the  department  of  Chiriqui.  On  the  5th  of  May  Herrera  sent 
a  letter  to  Mr.  Long,  United  States  consul  at  Panama,  stating 
that  the  revolution  which  took  place  at  David  on  the  8th  of 
the  preceding  month,  and  of  which  he  was  the  head,  held  the 
departments  of  Chiriqui,  Beraguas,  Los  Santos,  and  Coele; 
that  he  expected  soon  to  have  possession  of  the  whole  State 
of  Panama,  and  that  foreigners  would  enjoy  all  the  rights  to 
which  they  were  entitled.    Two  days  previously  to  the  date 
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of  this  communication  Mr.  Long  bad  addressed  to  Herrera  a 
demand  for  the  release  of  the  MontijOj  which  was  still  in  the 
tatter's  custody.  Herrera  replied  (1)  that  the  steamer,  though 
she  carried  the  American  flag,  had  no  register  or  other  docu- 
ments to  prove  her  nationality;  (2)  that,  even  if  she  were 
"North  American,''  she  had  lost  her  neutral  character  by  hav- 
ing "previously  mixed  in  our  political  disputes;"  and  (3) 
that  the  "  government"  had  offered  to  pay  for  all  the  services 
which  the  steamer  might  render. 

Mr.  Long,  in  a  dispatch  to  his  government  of  May  30, 1871, 
stated  that  the  Montijoj  when  captured,  had  on  board  his  re- 
ceiot  for  her  register,  which  was  deposited  in  the  consulate, 
and  other  papers  belonging  to  her.  He  also  reported  that 
President  Gorreoso  had  come  to  an  arrangement  with  Her- 
rera, under  which  each  party  obtained  "some  of  the  spoils  of 
victory;"  that  the  Montijo  had  not,  however,  been  restored, 
but  had  been  dispatched  by  President  Gorreoso  to  convey  rebel 
troops  back  to  David,  in  spite  of  protests  that  she  was  then 
unseaworthy.  Mr.  Long  also  adverted  to  the  fact  that  the 
constitution  of  Golombia  then  in  force  acknowledged  the  right 
of  the  citizens  of  the  several  States  at  any  time  to  change  the 
State  governments  by  force  of  arms,  and  required  the  federal 
government  to  recognize  the  ostensible  governments  de  fdctOj 
however  established. 

When  Mr.  Fish  received  Mr.  Long's  dis- 
^^^m^^  patch  he  inclosed  a  copy  of  it  to  Mr.  Hurlbut, 
then  minister  of  the  United  States  at  Bogot^ 
with  instructions  to  bring  the  case  to  the  notice  of  the 
Golombian  Government.  Mr.  Fish  observed  that,  when  the 
seizure  took  place,  the  persons  by  whom  it  was  made — ^per- 
sons whom  he  described  as  members  of  "the  faction  in  oppo- 
sition to  the  Golombian  authorities" — had  established  no 
organization  and  could  not,  it  was  presumed,  "even  under 
the  constitution  of  Golombia,  have  been  entitled  to  the  rights 
of  belligerents."  "The  seizure  was,  therefore,"  said  Mr.  Fish, 
"a  piratical  act,  for  which  it  is  expected  that  the  authors  will 
be  held  to  be  judicially  accountable.  The  treaty  stipulates 
that  no  such  seizure  shall  be  made,  even  by  the  Golombian 
authorities,  without  just  compensation  to  the  aggrieved  parties. 
When,  therefore,  such  an  act  is  committed  in  the  waters  of 
that  republic  by  unauthorized  persons,  the  obligation  of  that 
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goyemment  to  make  amends  therefor  may  be  regarded  as 
nnquestionable.  You  will  accordingly  apply  for  reparation 
in  this  case."  ^ 

Mr.  Harlbat  duly  communicated  the  subst^ance  of  his  instruc- 
tions to  the  Colombian  Government.  Kot  long  afterward  he 
reported  that  the  demand  for  the  punishment  of  Herrera  and 
his  accomplices  as  pirates  had  produced  much  excitement. 
The  only  offense  defined  as  piracy  in  the  code  of  the  country 
was  piracy  by  law  of  nations,  and,  especially  in  view  of  the 
provisions  of  the  federal  constitution  in  regard  to  revolutions 
in  the  several  States,  public  opinion  would  not  sanction  a  pros- 
ecution of  the  offenders  for  that  crime.  Besides^  Herrera  and 
Diaz,  the  chief  offenders,  had,  said  Mr.  Hurlbut,  established 
themselves  in  business  in  Central  America  on  the  money  which 
President  Correoso,  of  the  State  of  Panama,  gave  them  to 
make  peace,  and  on  the  "spoils"  which  they  had  obtained  in 
places  held  by  them  during  the  revolution.  Another  one  of 
the  revolutionary  chiefs  was  a  member  of  congress  from  Pan- 
ama. Under  the  circumstances,  there  seemed  to  be  no  hope  of 
any  punishment  being  inflicted.  On  the  other  hand,  Mr.  Hurl- 
but  stated  that  he  had  received  claims  from  the  Messrs.  Schuber 
for  damages  for  the  detention  of  the  MontijOj  and  for  the  im- 
prisonment of  Mr.  John  Schuber  and  of  the  master  and  crew 
of  the  steamer.    These  claims  he  proposed  to  present. 

The  proposal  of  Mr.  Hurlbut  in  regard  to 

cii^^  ^     ^^®  presentation  of  claims  was  approved,  and 

on  December  1,  1871,  he  presented  to  the 

Colombian  Government  a  demand  for  $04,465.^    The  Colombian 

I  Mr.  Fish,  Sec.  of  State,  to  Mr.  Hurlbut,  June  21,  1871,  For.  Rel  1871, 
230.  By  Article  VIII.  of  the  treaty  between  the  United  States  and 
New  Granada  of  December  12,  1846,  it  is  stipulated:  ''The  citizens  of 
neither  of  the  contracting  parties  shall  be  liable  to  any  embargo,  nor  be 
detained,  with  their  vessels,  cargoes,  merchandise,  or  effects,  for  any  mili- 
tary expedition,  nor  for  any  public  or  private  purpose  whatever,  without 
allowing  to  those  interested  an  equitable  and  sufficient  indemnification/' 

Article  X.  of  the  same  treaty  provides:  "All  the  ships,  merchandise, 
and  effects  belonging  to  the  citizens  of  one  of  the  contracting  parties, 
which  may  be  captured  by  pirates,  whether  within  the  limits  of  its  juris- 
diction or  on  the  high  seas,  and  may  be  carried  or  found  in  the  rivers, 
roads,  bays,  ports,  or  dominions  of  the  other,  shall  be  delivered  up  to  the 
owners,  they  proving  in  due  and  proper  form  their  rights  before  the  com- 
petent tribunals;  it  being  well  understood  that  the  claim  shall  be  made 
within  the  term  of  one  year  by  the  parties  themselves,  their  attorneys,  or 
agents  of  their  respective  governments.'' 

«  For.  Rel.  1872,  146. 
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Government,  in  reply,  denied  that  it  was  liable  for  the  losses 
which  forei^ers  might  suffer  in  consequence  of  ^<  common 
crimes."  The  Montijo  was  captured  "by  certain  individuals'' 
who  went  on  board  as  passengers.  The  government  had  taken 
and  continued  to  take  "all  the  means  in  its  iK)wer"  to  the  end 
that  they  might  be  "  prosecuted  and  punished."  Nothing  more 
could  justly  be  demanded.  Mr.  Hurlbut  replied  that  the 
steamer  was  captured  by  conspirators  against  the  legitimate 
government  of  the  State  of  Panama;  that  she  was  in  their 
possession  for  sixty-two  days;  and  that  the  insurrection  was 
closed  by  a  treaty  by  which  the  State  of  Panama  "granted 
amnesty  to  the  wrongdoers  for  all  their  acts,  and  assumed  the 
responsibility  for  all  damages  arising  out  of  the  revolution." 
These  circumstances,  said  Mr.  Hurlbut,  distinguished  the  case 
from  that  of  common  crimes  by  private  individuals. 

The  statement  of  the  Colombian  Government  that  it  had 
taken  and  was  continuing  to  take  all  the  means  in  its  power 
for  the  prosecution  and  punishment  of  the  captors  of  the 
Montijo^  referred  to  a  prosecution  for  piracy  which  had  been 
begun  in  the  State  of  Panama.  When  the  proofs  in  regard  to 
the  seizure  of  the  steamer  were  presented  by  Mr.  Hurlbut  to 
the  Colombian  Government  they  were  referred  to  the  attorney- 
general,  by  whom  they  were  transmitted  to  the  authorities  of 
the  State  of  Panama,  within  whose  jurisdiction  the  matter 
rested.^  The  prosecution,  however,  came  to  naught.  The 
court  of  first  instance  held  that  the  crime  of  piracy  had  not 
been  committed;  and  its  decision  was  affirmed  March  25, 1872, 
by  a  judgment  of  the  federal  supreme  court.'  It  seems  that 
Herrera  returned  to  Panama  unmolested,  and  that  Diaz  became 
governor  of  the  city. 

In  1872  the  diplomatic  discussion  of  the  case 
^^'^^trSm'^^'  was  suspended  by  the  departure  of  Mr.  Hurl- 
but from  Bogota,  and  the  reference  of  the 
questions  at  issue  to  the  Department  of  State  at  Washington. 
In  the  summer  of  1873,  however,  Mr.  William  L.  Scraggs,  who 
had  been  appointed  to  succeed  Mr.  Hurlbut  at  Bogota,  was 
instructed  to  resume  the  negotiations  at  that  capital.^    In  the 


1  For  ReL  1871,  239. 
sForKol.  1875,  I.  426. 

3  Mr.  Fish,  Bee.  of  State,  to  Mr.  Scruggs,  August  8,  1873,  MS8.  Dept.  of 
atftte. 
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following  December  the  Colombian  minister  for  foreign  affairs 
proi)08ed  arbitration,^  and  this  proposal  Ml*.  Fish,  after  con- 
salting  the  claimants,  accepted.'  Besides,  with  a  view  to 
hasten  the  settlement  of  the  claim,  Mr.  Fish  suggested  that, 
instead  of  a  formal  treaty,  an  agreement  like  that  of  February 
12, 1871,  with  Spain,  be  concluded;  and  he  sent  Mr.  Scruggs 
a  full  power  for  the  purpose.'  The  President  of  Colombia, 
however,  in  view  of  the  liability  which  might  ultimately  fall 
upon  his  government,  applied  to  the  Colombian  congress  for 
authority  to  arbitrate.  Such  authority  the  congress  gave  by 
a  resolution  of  June  15, 1874.* 

An  agreement  of  arbitration  was  concluded,  in  English  and 
Spanish,  on  August  17, 1874.  It  was  signed  by  Mr.  Scruggs, 
minister  resident  of  the  United  States,  and  Jacobo  Sanchez, 
secretary  of  interior  and  exterior  relatipns  of  Colombia,  on 
behalf  of  their  respective  governments.  It  provided  for  the 
apiK)intment  of  two  arbitrators,  one  by  the  minister  resident 
of  the  United  States  and  the  other  by  the  Colombian  Govern- 
ment, and  for  the  appointment  of  an  umpire  by  the  arbitra- 
tors, or,  in  case  they  should  be  unable  to  agree  on  any,  by 
commissioners  specially  chosen  for  the  purpose.  The  arbi- 
trators and  umpire  were  required  to  meet  in  Bogota  ^^  within 
a  month  from  the  date  of  their  appointment,"  and,  before  pro- 
ceeding to  business,  to  ^'  make  and  subscribe  a  solemn  declara- 
tion that  they  will  impartially  consider  and  determine,  to  the 
best  of  their  judgment,  and  according  to  public  law  and 
treaties  in  force  between  the  two  countries,  and  these  present 
stipulations,  the  claims  herein  submitted." 

It  was  provided  that  the  "  oflBcial  correspondence  and  docu- 
ments relative  to  the  case  "  should  be  submitted  to  the  arbi- 
trators, but  that,  before  their  decision  was  rendered,  they 
should  afford  an  opportunity  for  the  argument  of  the  case, 
either  orally  or  in  writing,  by  "  the  attorney-general  or  lawyer 
of  the  government  of  Colombia  "  and  "  the  one  designated  by 
the  minister  resident  of  the  United  States." 

The  arbitrators  were  required  to  "  decide,  as  a  primary 
question,"  whether  Colombia  was  obliged  "  to  grant  indemni- 
fication; "  and,  if  their  decision  on  that  point  should  be  in  the 


1  Mr.  Soruggs  to  Mr.  Fish,  December  11, 1873,  MS. 

3  Mr.  Fish  to  Mr.  Scruggs,  January  27, 1874,  and  February  26, 1874,  MS. 

»  Mr.  Fish  to  Mr.  Scruggs,  February  26,  1874,  MS. 

*  Mr.  Scruggs  to  Mr.  Fish,  June  27,  1874,  MS. 
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affirmative,  they  were  empowered  to  '^  fix  the  amount  of 
indemnification,''  in  the  legal  coin— pesos  de  ley — of  Colombia. 
The  amount  so  fixed  the  Colombian  Government  was  to  pay  to 
the  minister  resident  of  the  United  States,  or  to  such  person 
as  he  might  name,  within  a  year  from  the  date  of  the  decision. 

The  expenses  of  the  arbitration,  not  to  exceed  $1,500,  were 
to  be  defrayed  by  the  two  governments  in  equal  moieties. 

As  arbitrator  on  the  part  of  Colombia,  that 

Pw^«^^'  thd  government  appointed  Mr.  Mariano  Tanco,  a 
citizen  of  the  country  and  a  retired  merchant. 
As  arbitrator  on  the  part  of  the  United  States,  Mr.  Scruggs 
appointed  Mr.  Bendix  Koppel,  a  citizen  of  Denmark  and  also  a 
merchant.  The  arbitrators  chose  as  umpire  Mr.  Bobert  Bunch, 
British  minister  resident  at  Bogota,  who  at  one  time  held  the 
post  of  British  consul  at  Charleston,  South  Carolina. 

The  arbitrators  and  umpire  met  at  Bogota  September  23, 
1874,  in  the  hall  of  the  office  of  foreign  relations,  Mr.  Sanchez 
and  Mr.  Scruggs  being  present.  After  the  arbitrators  had 
exchanged  their  powers  and  made  the  declaration  required  by 
the  agreement,  they  named  Mr.  Venancio  G.  Manrique  as  sec- 
retary. It  was  then  announced  that  Mr.  Bunch  had  on  the 
16th  of  the  month  accepted  the  nomination  as  umpire  and  had 
made  the  necessary  declaration. 

The  arbitrators  adopted  January  20, 1875,  as  the  time  within 
which  the  parties  should  present  their  respective  proofs.  The 
proofs  were  accordingly  submitted,  including,  on  the  part  of 
the  United  States,  certain  papers,  the  production  of  which  Mr. 
Scruggs  obtained  from  the  Colombian  Government. 

A  written  argument  was  submitted  by  Mr.  Gomez,  attorney- 
general  of  the  nation,  on  the  part  of  Colombia,  and  a  review 
of  it  on  the  part  of  the  United  States  was  presented  by  Mr. 
Scruggs.* 

On  April  10, 1875,  the  Colombian  arbitrator 
Amrd  of  the  ^^^  ^^  opinion,  holding  that  Colombia  had 
not  incurred  any  liability  to  the  American 
claimants.  The  arbitrator  on  the  part  of  the  United  States 
filed  on  the  12th  of  the  following  month  an  opinion  in  which 
the  opposite  view  was  maintained.  On  the  1st  of  July  counsel 
for  Colombia  submitted  a  supplemental  argument,  which  was 
followed  on  the  3d  of  the  month  by  a  rejoinder  from  Mr. 
Scruggs. 

»Mr.  Scruggs  to  Mr.  Fish,  February  1875,  MS. 
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The  umpire,  on  July  25, 1876,  rendered  an  award  in  favor  of 
the  claimants  for  $33,401. 
The  text  of  the  award  was  as  follows:* 

"In  virtue  of  a  convention  between  the  United  States  of 
America  and  the  United  States  of  Colombia,  dated  the  17th 
of  August  1874,  it  was  agreed  that  there  should  be  submitted 
to  a  tribunal  of  arbitration  the  final  resolution  and  decision  of 
a  claim  which  had  been  preferred  by  the  first-named  republic 
against  the  latter  for  damages  accruing  from  the  occupation, 
in  the  months  of  April  and  May  1871,  in  the  waters  of  the 
State  of  Panama,  of  the  American  steamer  Montijo. 

"The  tribunal  was  duly  constituted  in  the  city  of  Bogotd, 
and  consists  of  Senor  Manano  Tanco,  as  arbitrator  on  the  part 
of  the  United  States  of  Colombia,  of  Mr.  Bendix  Koppel,  as 
arbitrator  on  the  part  of  the  United  States  of  America,  and 
of  the  undersigned,  Mr.  Eobert  Bunch,  Her  Britannic  Majes- 
ty's minister  resident  to  the  United  States  of  Colombia,  as 
final  referee  or  umpire. 

"After  due  examination  of  the  facts  and  the  emission  of 
written  opinions  by  Messrs.  Tanco  and  Koppel,  it  was  found 
that  an  entire  discrepancy  existed  between  the  gentlemen,  for 
which  reason  the  question  has  been  laid  before  the  undersigned 
for  a  final  decision,  which  he  proceeds  to  give  in  the  following 
manner  and  terms: 

"The  undersigned  will  begin  by  enumerating  the — 

"Points  on  which  both  arbitrators  seem  to 
PdntB  of  Agraement  be  agreed : 

"1.  The  Montijo  was  a  steamer  built  and 
registered  in  New  York  but  put  together  in  Panama,  in  the 
year  1867.  She  was  owned  by  Messrs.  Schuber  Brothers, 
citizens  of  the  United  States,  residing  and  doing  business  for 
many  years  in  the  city  of  Panama. 

"  Her  papers  were  always  in  the  custody  of  the  consul  of  the 
United  States  in  Panama. 

"2.  That  from  18C7  to  the  date  of  seizure  in  1871  she  was 
trading  under  the  American  fiag  in  the  Pacific,  generally  be- 
tween the  city  of  Panama  and  the  town  of  David  and  inter- 
mediate ports  of  the  State,  bat  also  between  Panama  and 
Buenaventura,  and  even  between  Panama  and  certain  ports 
of  Peru  and  Ecuador. 

"3.  That  during  the  period  between  1869  and  1871  the  Montijo 
was  engaged  in  the  trade  between  the  city  of  Panama  and  the 
town  of  David  and  intermediate  ports  as  aforesaid,  under  a 
contract  with  the  government  of  the  State  of  Panama  dated 
December  15, 1869,  by  which  *the  President  of  the  State,  in 
conformity  with  his  powers'  {en  nso  de  sus  facultades),  grants 
I)ermission  to  the  Montijo^  although  sailing  under  the  fiag  of 
the  United  States  of  America,  to  enter  the  ports  of  the  State 


I  Br.  and  For.  State  Papers,  LXI V.  402-422. 
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as  a  coasting  vessel  (buque  costan€ro\  and  declares  her  to  be 
exempt  from  all  duties  in  such  ports.  By  the  same  contract  an 
exclasive  privilege  for  eight  years  is  granted  to  the  vessel  to 
enter  a  disused  {antiguo)  port  called  Mangote,  and  certain  lots  of 
land  are  ceded  to  her  owners  for  the  erection  of  warehouses,  etc. 

"In  return  for  these  and  other  privileges  the  owners  of  the 
Mantijo  pledge  themselves  to  carry  the  oflBcial  correspondence 
of  the  State  gratuitously,  and  to  give  passage  at  reduced  rates 
to  the  government  troops  and  officials.  It  is  also  stipulated 
that  in  cases  of  disturbance  of  public  order  special  contracts 
shall  be  made  for  the  conveyance  of  troops,  and  that  a  sum  not 
exceeding  five  hundred  dollars  a  day  shall  be  paid  to  the  own- 
ers of  the  Montijo. 

"4.  That  early  in  the  month  of  April,  1871,  the  Montijo  was 
lying  in  the  port  of  David.  Senor  Tomas  Herrera  and  other 
persons,  who  were  desirous  of  making  a  revolution  against  the 
State  government  of  Panama,  endeavored  to  obtain  by  negoti- 
ation the  services  of  the  vessel  from  one  of  her  owners,  Mr. 
John  Schuber,  who  was  on  board.  That  the  proposal  was 
rejected,  and  that  on  the  6th  of  April  the  vessel  was  taken 
forcible  possession  of  by  Herrera,  Diaz,  and  others.  The  par- 
ticulars of  the  seizure  are  fully  detailed  in  the  affidavits  of  the 
owner,  captain,  and  engineer,  and  others. 

"5.  That  the  vessel  remained  in  possession  of  the  captors, 
and  subsequently  of  the  State  government  of  Panama,  for  a 
certain  i)eriod  of  time,  when  she  was  restored  to  her  owners. 

"6.  That  a  treaty  of  peace  was  subsequently  made  between 
the  President  of  the  Stat^  of  Panama,  Buenaventura  Gorreoso, 
on  the  one  hand,  and  Tomas  Herrera,  chief  of  the  revolu- 
tionary forces,  on  the  other,  by  which  a  complete  amnesty  was 
reciprocally  granted,  and  by  Article  VII.  of  which  Hhe  gov- 
ernment assumes  as  its  own  the  expense  of  the  steamers  and 
other  vehicles  which  the  revolution  has  had  to  make  use  of  up 
to  that  date.' 

"  7.  That  up  to  this  day  nothing  has  been  paid  by  the  State 
of  Panama  for  the  use  of  the  steamer  Montijo. 

"8.  That  the  Government  of  the  United  States  has  preferred 
a  claim  against  the  Government  of  Colombia  for  a  sum  of  upward 
of  $94,000  for  the  use  of  the  Montijo^  and  for  other  matters  aris- 
ing from  it,  and  that  the  entire  (question  has  since  been  sub- 
mitted, by  mutual  consent,  to  the  decision  of  the  arbitrators, 
who  were  duly  appointed  under  the  terms  of  a  convention 
between  the  two  republics. 

<<9.  That  the  said  arbitrators  have  been  unable  to  arrive  at 
a  common  decision,  the  one  holding  that  Colombia  is  not  re- 
sponsible for  any  of  the  damages  inflicted  on  the  owners  of  the 
Montijo,  whilst  the  other  sentences  Colombia  to  pay  to  the 
claimants  the  sum  of  933,401,  with  interest  at  the  rate  of  5  per 
cent  i)er  annum  since  the  1st  of  January  1872,  until  the  day  of 
payment. 
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"10.  That  the  final  decision  in  the  case  has  been  left,  under 
the  terms  of  the  aforesaid  convention,  to  the  nndersigned,  who 
now  proceeds  to  the  discbarge  of  his  duty. 

f  th^crfo         "The  undersigned  commences  by  examining 

MjuT^^i^"'  the  reasons  alleged  by  the  honorable  the  Co- 
'•     lombian  arbitrator  for  exempting  his  govern- 
ment from  all  responsibility  to  the  owners  of  the  Montijo. 

"These  seem  to  be: 

"First.  That  the  Messrs.  Schuber  were  domiciled  in  the  city 
of  Panama,  where  they  carried  on  business  for  many  years 
under  the  protection  of  the  laws  of  the  country,  for  which  rea- 
son they  were  subject  to  those  laws  in  every  respect  in  the  same 
manner  as  the  citizens  of  Colombia. 

"  Second.  That  the  Messrs.  Schuber  constantly  took  part  in 
the  civil  disturbances  of  the  State  of  Panama,  by  hiring  their 
vessel  indiscriminately  to  the  constitutional  government  and 
to  rebels;  that  they  made  a  contract  to  place  their  vessel  at 
the  disposal  of  the  local  government  whenever  there  might  be 
a  domestic  war  (guerra  interior);  that  they  were  always  paid 
for  such  services,  which  fact  establishes  on  their  part  an  organ- 
ized speculation  in  all  cases  of  public  disturbance;  that  the 
use  of  the  flag  of  the  United  States  does  not  add  force  to  their 
claim,  but,  on  the  contrary,  was  rather  an  abuse,  particularly 
as  the  vessel  had  only  a  third  part  of  her  crew  citizens  of  the 
United  States,  which  was  a  violation  of  American  law. 

"Third.  That  in  the  case  now  under  consideration  the  seizure 
of  the  vessel  was  only  a  natural  consequence  of  the  conduct  of 
Schuber  Brothers,  and  of  the  contract  with  the  President 
of  Panama,  under  which  they  were  acting,  because  the  revolu- 
tionists well  knew  that  if  they  did  not  take  possession  of  her 
she  would  be  used  by  President  Correoso,  thus  making  of  the 
Montijo  an  element  of  war  of  the  fjovernment  of  Panama. 

"  Fourth.  That  it  has  not  yet  been  proved  that  Herrera  and 
Diaz  took  the  steamer  by  force  and  against  the  will  of  the 
owners,  because  the  only  proof  alleged  is  to  be  found  in  the 
affidavits  of  the  persons  interested  in  the  present  claim  and 
therefore  invalid,  and  also  because  there  is  a  contradiction  in 
the  evidence  given  by  John  Schuber,  one  of  the  owners. 

"Fifth.  That  Schuber  Brothers  navigated  their  vessel  in  the 
waters  of  Colombia  under  a  foreign  flag  without  obtaining 
permission,  which,  under  jjenalty  of  confiscation,  is  required 
by  a  decree  of  the  13th  of  May  1862.  This  i)ermission,  it  is 
alleged,  Schuber  Brothers  knew  to  be  necessary,  as  they  ob- 
tained it  to  the  contract  of  the  15th  of  December  1869  from 
the  President  of  Panama,  who,  however,  had  not  legal  power 
to  grant  it,  because  such  authority  belongs  only  to  the  govern- 
ment of  the  Union. 

"Sixth.  That  the  President  of  Panama,  in  virtue  of  his 
constitutional  authority,  issued  on  the  18th  of  May  an  am- 
nesty in  which  were  included  Herrera,  Diaz,  and  other  partic- 
ipators in  the  local  revolution;  that,  in  consequence  of  this 
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amnesty,  no  judicial  proceedings  could  be  instituted  against 
them  (as  the  judge  declared)  in  any  case  in  wbicb  a  foreigner, 
even  if  strictly  neutral,  might  have  ground  of  complaint;  that 
the  authority  by  which  the  amnesty  was  granted  assumed  vol- 
untarily the  obligation  of  paying  to  Schuber  Brothers  the  sum 
due  by  the  revolutionists  for  the  use  acquiesced  in  and  indi- 
rectly authorized  {consentido  e  indirectamente  autorizado)  by 
John  Schuber  of  the  vessel.  That  for  these  reasons  the  claim 
of  Messrs.  Schuber  Brothers  can  only  be  considered  as  an  at- 
tempt to  recover  from  the  federal  government,  in  a  largely 
increased  form,  tbe  account  which  they  could  not  obtain  Irom 
the  government  of  Panama,  but  with  wbich  the  goverment  of 
the  Union  has  nothing  to  do,  as  it  is  a  private  debt,  and  more- 
over, one  of  vicious  origin,  the  recognition  of  which  would  es- 
tablish a  ruinous  precedent. 

"The  undersigned  proceeds  to  reply  to  these  reasons,  in  their 
order,  with  all  the  deference  justly  due  to  the  honorable  and 
distinguished  gentleman  from  whom  they  emanate. 

"To  reason  No.  1,  as  regards  the  alleged 
daestloiL  of  Bomioa  domicil  in  Panama  of  the  Messrs.  Schuber,  the 
undersigned  must  remark  that  there  is  perhaps 
no  point  of  international  law  on  which  more  difference  of  opin- 
ion exists  than  on  that  of  domicil.  It  is,  therefore,  extremely 
difficult  to  lay  down  an  absolute  and  invariable  rule  respecting 
it.  Long  and  continued  residence  will  not  of  itself  constitute  it. 
On  the  contrary,  it  is  well  understood  that  domicil  may  exist 
for  commercial  purposes  without  a  person  ceasing  to  be  bound 
by  his  allegiance  to  the  country  of  his  birth  or  adoption  J  That 
a  distinction  may  be  lawfully  made  between  domiciled  persons 
and  visitors  in  and  passengers  through  a  foreign  country  is  not 
to  be  lost  sight  of,  because  it  must  affect  the  application  of  the 
rule  of  law  which  empowers  a  nation  to  enforce  the  claims  of  its 
subjects  in  a  foreign  state;  but  even  in  this  case  the  applica- 
tion of  the  right  is  only  a  matter  of  degree,  as  it  undoubtedly 
exists  in  cases  of  flagrant  violation  of  justice.*  It  would  there- 
fore seem  that  even  in  the  case  of  domiciled  foreigners  the 
nation  to  which  they  belong,  by  birth  or  adoption,  has  a  right 
to  interfere  on  their  behalf  whenever,  in  its  judgment,  the  ill 
treatment  inflicted  is  of  a  sufiiciently  serious  character  to  war- 
rant it. 

"  But  in  the  case  of  the  owners  of  the  Montijo  the  under- 
signed is  not  aware  of  the  existence  of  any  evidence  that  they 
were  or  intended  to  be  domiciled  in  Colombia.  That  they  have 
lived  for  many  years  (it  is  stated  since  1849)  in  Panama  is 
no  doubt  true;  but  it  is  equally  so  that  they  have  constantly 
gone  backward  and  forward  between  that  city  and  the  United 
States;  that  one  of  them  at  least  passes  with  his  family  all  his 
summers  in  New  York,  where  he  pays  taxes  on  a  considerable 


*  Foelix,  Droit  International  PriY<^. 
sPhillimorO;  International  Law,  Vol.  11.25,26. 


Digitized  by  VjOOQ  IC 


THE  "montijo."  1431 

amoant  of  property,  and  that  in  the  case  of  neither  has  there 
bnen  the  animus  manendi,  or  evident  intention  to  fix  on  Colom- 
bia as  his  home,  which  constitutes  one  of  the  chief  reasons  for 
determining  the  question  of  domicil.  The  Colombian  arbitra- 
tor does  not  allege  that  they  have  become  naturalized  in  the 
republic;  it  is  not  said  that  they  have  voted  at  elections  or 
exerr^ised  other  privileges  of  citizenship.  The  undersigned  has, 
therf^fore,  a  right  to  suppose  that  they  have  not  done  so.  It  is, 
moreover,  certain  that  in  the  opinion  of  the  Government  of 
the  United  States  of  America  the  Messrs.  Schuber  have  not 
ceased  to  be  citizens  of  the  republic.  The  fact  of  the  presen- 
tation of  a  claim  on  their  behalf  by  the  minister  of  the  United 
States,  after  careful  examination  of  the  case  and  discussion 
between  the  cabinets  of  Washington  and  Bogota  and  their 
agents  respecting  it,  is  suificient  proof  that  they  are  still  con- 
sidered as  citizens  of  the  United  States,  and  that  Colombia  has 
acqaiesced  in  their  being  so  regarded. 

"Therefore,  as  regards  the  first  reason  of  the  Colombian 
arbitrator,  the  undersigned  decides : 

"First.  That  the  Messrs.  Schuber  can  not  be  considered  as 
domiciled  in  Colombia;  and 

"Second.  That  even  if  they  were  so  domiciled  the  Govern- 
ment of  the  United  States  would  still  have  the  right,  under 
certain  circumstances,  to  extend  to  them  its  protection. 

"  He  will  add,  as  an  illustration  of  this  latter  point,  that  there 
lives  at  this  moment  in  Bogota  a  foreigner  who  has  resided  here 
for  at  least  forty  years,  with  only  one  very  brief  absence.  Two 
years  ago  it  became  necessary  for  that  foreigner  to  invoke  the 
aid  of  the  government  of  which  he  is  a  subject  in  defense  of 
his  rights.  That  assistance  was  given  him  without  hesitation, 
and  was  certainly  not  objected  to  by  the  Government  of  Colom- 
bia on  the  ground  of  the  domicile  of  the  foreigner. 
t^^^nn  M  Jt^^^      "  Reply  to  reason  No.  2. 

Zil.  *  "I*  ^»  evident  that  the  Messrs.  Schuber 
conduct.  chartered  the  Montijo  to  various  governments 
of  the  State  of  Panama,  as  described  by  the  arbitrator  of 
Colombia:  In  April  and  May  18(58  to  the  constitutional  gov- 
ernment; in  July  1868  to  skde  facto  government,  and  in  Decem- 
ber 1869  to  the  constitutional  government  of  Senor  Correoso. 
It  is  also  alleged  that  in  August  1868  the  Montijo  brought  to 
Panama  from  David,  in  concealment,  Jos^  Aristides  Obaldia, 
who  was  planning  a  revolutionary  movement  against  the  gov- 
ernment of  the  State,  and  that  the  said  Obaldia  returned  to 
David  still  in  concealment  in  the  same  vessel.  There  is  no 
doubt  that  Messrs.  Schuber  were  paid  lor  such  services.  But 
the  undersigned  fails  to  see  how  the  charter  of  a  vessel  to  a 
government  of  a  state  or  country  constitutes  a  breach  of  her 
neutrality.  It  will  surely  not  be  contended  that  a  government 
is  to  be  the  only  entity  which  is  debarred  from  acquinng  by 
hire  or  purchase  any  article  of  which  it  may  stand  in  need. 
If  this  were  the  case,  a  government  could  never  buy  a  musket 
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or  a  bale  of  cloth  or  a  barrel  of  flour  for  the  use  of  its  troops 
without  subjecting  the  vendor,  if  a  foreigner,  to  the  penalties 
of  violating  his  neutrality,  or,  if  a  native,  to  those  of  losing 
property  should  the  government  be  subsequently  displaced  by 
a  revolutionary  movement. 

"  So  far  the  general  principle. 

<^  In  the  cases  alleged  as  against  the  Montijo  it  is  to  be  ob- 
served that  all  the  charters  were  made  with  what,  to  the  owners, 
was  the  government  of  the  State.  One  of  these  governments 
is  called,  it  is  true,  by  the  Colombian  arbitrator  a  government 
de  facto;  but  it  is  not  the  part  of  a  foreign  merchant  to  decide 
on  the  legitimacy  or  the  reverse  of  the  government  under  which 
he  lives.  To  do  so  would  be  really  to  interfere  in  the  domestic 
concerns  of  the  country.  He  has  only  to  satisfy  himself  that 
the  government  with  which  he  deals  is  the  one  actually  in  pos- 
session of  supreme  power.  That  done,  he  is  at  perfect  liberty 
to  enter  into  contracts  with  it  without  losing  his  neutrality. 
This  is  too  obvious  to  require  argument.  It  happens  con- 
stantly under  all  sorts  of  governments,  arbitrary,  constitu- 
tional, monarchical,  and  republican. 

"  That  for  political  reasons  a  foreign  government  may  not 
see  flt  to  recognize,  except  at  its  own  time  and  convenience,  a 
change  in  the  administration  of  public  affairs  in  another  coun- 
try is,  of  course^  true.  But  the  ordinary  foreigner  resident  for 
purposes  of  business  or  pleasure  has  no  such  privilege.  To  him 
the  government  de  facto  is  the  government  dejure.  He  owes  it 
obedience  and  can  claim  from  it  protection. 

<^  As  regards  the  affidavit  of  Bicardo  Aranjo,  Jos6  Manuel 
Bussel,  and  Jos^  £.  Diaz,  that  Jos6  Aristides  Obaldia  was  a 
passenger  in  concealment  in  the  Montijo  in  August  1868,  both 
from  and  to  David,  when  he  was  engaged  in  some  revolationary 
movement,  it  would,  in  the  opinion  of  the  undersigned,  be  nec- 
essary, in  order  to  establish  a  breach  of  neutrality,  to  show 
that  on  this  occasion  the  Montijo  was  chartered  for  the  purpose 
of  bringing  Senor  Obaldia  to  Panama  and  taking  him  back  to 
David.  That  a  solitary  passenger  should  embark  in  a  vessel 
engaged  in  her  regular  traffic,  should  arrive  at  a  certain  pla^^e, 
transact  his  business  there  (be  it  peaceful  or  revolutionary), 
and  return  in  the  vessel  on  her  next  trip  to  the  place  from 
which  he  started,  could  scarcely  justify  a  charge  against  the 
owners  of  the  ship  of  a  breach  of  neutrality.  As  to  the  con- 
cealment, it  is  not  alleged,  much  less  proved,  that  the  owners 
or  the  captain  were  parties  to  it.  A  passenger  might  easily, 
by  remaining  in  his  cabin  or  by  keeping  out  of  the  way  when 
an  inconvenient  visit  was  made,  be  said  to  be  ^  in  concealment,' 
without  the  captain  taking  part  in  or  perhaps  being  even  aware 
of  his  intentions. 

<<  The  undersigned  can  not,  therefore,  admit  that  in  any  of  the 
cases  cited  by  the  Colombian  arbitrator  the  Montijo  has  violated 
her  neutrality  by  taking  part  in  civil  contests. 
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^'The  nndersigned  has  entered  into  the  details  of  these  cases 
more  ont  of  deference  to  the  elaborate  argument  of  the  Colom- 
bian arbitrator  than  ont  of  the  belief  that  such  minute  exami- 
nation was  really  called  for  from  him.  In  his  opinion  a  simpler 
solution  could  be  found  of  the  point  in  dispute.  This  is,  that 
the  Montijo  can  not  iK)Ssibly  be  held  responsible  in  1871  for 
events  which  took  place  in  1868,  with  which  those  of  the  later 
date  were  in  no  way  connected. 

"Even  if  it  be  granted,  for  the  sake  of  argument,  that  these 
contracts  with  a  legitimate  or  a  de  facto  government  for  the 
conveyance  of  troops  or  munitions  of  war  were  of  questionable 
propriety,  the  time  has  gone  by  for  making  them  a  ground  of 
complaint  against  the  Montijo.  That  vessel  was  chartered,  as 
has  been  above  described ;  she  was  paid  the  sums  stipulated  in 
the  charters.  No  complaint  has  ever  been  made  by  any  of  the 
governments  of  Panama,  or  by  that  of  the  Union,  against  her 
proceedings.  If,  during  the  performance  of  these  contracts, 
she  violated  her  neutrality,  she  might  have  been  proceeded 
against  at  law,  her  captain  and  crew  might  have  been  pun- 
ished; she  might,  at  least,  have  been  prevented  from  pursuing 
the  same  course  in  the  future.  But  nothing  of  this  has  hap- 
pened. Each  party  seems  to  have  been  satisfied  with  its  bar- 
gain. The  vessel  was  chartered  for  a  given  time,  or  for  a  given 
purpose,  for  a  given  sum.  Each  party  to  the  contract  has 
complied  with  its  conditions.  There  is,  therefore,  no  connec- 
tion between  the  acts  of  1868  and  those  of  1871. 

*^  The  undersigned  is  aware  that  the  object  of  the  Colombian 

Jrbitrator  has  been  to  show  the  general  character  of  the 
fontijOj  but  he  is  compelled  to  remark  that  a  good  or  a  bad 
reputation  is  not  a  reason  for  condemning  or  acquitting  a  crimi- 
nal. It  can  only  be  received  in  mitigation  or  aggravation  of  a 
punishment. 

"For  these  reasons  the  undersigned  is  obliged  to  decide 
that  there  was  no  violation  of  neutrality  in  the  proceedings  of 
the  Montijo  in  1868,  and  that,  had  there  been,  her  owner  can 
not  be  held  responsible  in  1871  for  tham,  especially  as  there  is 
no  similarity  between  the  one  and  the  other, 
w  «  «^  #  ♦!»  *'  There  remains  to  be  noticed  the  allegation 
(^  ^*  ^^^  Colombian  arbitrator  that  the  Montijo 

was  not  entitled  to  be  reputed  as  an  American 
vessel  because  only  a  third  of  her  crew  were  American  citi- 
zens, and  that  this  is  a  violation  of  the  law  of  the  United 
States.  The  undersigned  must  remark,  first,  that  this  is  rather 
a  question  for  the  Government  of  the  United  States  than  for 
this  tribunal  of  arbitration;  and,  secondly,  that  it  constantly 
happens  that  the  requirements  of  such  a  law  can  not  be  carried 
out,  owing  to  the  impossibility  of  procuring  such  citizens. 
The  meaning  of  the  law  is  that  the  vessel,  when  she  leaves  an 
American  port^  shall  have  a  certain  proi)ortion  of  her  crew  of 
the  class  required  by  its  provisions.    It  would  be  absurd  to 
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condemn  a  vessel  to  enforced  idleness  in  a  foreign  port  because 
owing  to  desertion  or  death  or  any  other  cause  that  propor- 
tion has  been  disturbed,  and  American  citizens  could  not  be 
obtained  to  supply  their  places.  Before  the  repeal  of  the 
British  navigation  laws  the  same  condition  was  exacted  as 
regards  British  vessels,  but  it  was  always  understood  that 
*  circumstances  alter  cases,'  and  that  a  vessel  might  lawfully 
navigate  with  such  crew  as  she  could  get  at  a  distance  from 
home.  The  undersigned  can  not  go  behind  the  undoubted 
fact  that  the  Government  of  the  United  States  considers  the 
Montijo  as  an  American  ship.  On  this  point  it  is  the  sole 
judge. 
QuMti      f  MiiitATv      "  I^^ply  to  reason  No.  3 : 

jMtifieatio  "^®  *^®  undersigned  has  been  unable  to 

"•  admit  that  the  Montijo  had  forfeited  her  neu- 
trality, it  follows  as  a  matter  of  course  that  he  can  not  accept 
the  statement  of  the  Colombian  arbitrator  that  Seiiores  Her- 
rera,  Diaz,  and  others  were  justified  in  seizing  her.  That 
these  gentlemen  may  have  been  right  in  considering  her  as  an 
^  element  of  war,'  which  might  and  probably  would  have  been 
used  against  themselves,  and  that  on  the  principle  of  Belf- 
preservation  they  acted  on  a  natural  impulse  in  taking  posses- 
sion of  her  is  freely  admitted;  but  this  is  surely  no  reason  for 
not  paying  for  her.  Had  the  government  of  Panama  com- 
plied with  its  engagements  to  remunerate  her  owners  (Article 
VII.  of  the  treaty  of  peace),  this  claim  would  not  have  arisen. 
But  the  undersigned  can  see  no  possible  ground  for  the  owners 
of  the  Montijo  being  the  losers,  because  first  the  revolutionists 
and  subsequently  the  constitutional  government  of  Panama 
failed  in  their  promises. 

*'He  is,  therefore,  under  the  necessity  of  expressing  his 
dissent  from  the  conclusion  of  th^  arbitrator  of  Colombia 
contained  in  his  third  reason  for  holding  his  government  ex- 
empt from  responsibility. 

<*Keply  to  reason  No.  4: 
auMtlonB of  Evidence.  ^^  The  arbitrator  of  Colombia  asserts,  in  the 
first  place,  that  it  has  not  been  proved  that 
Herrera  and  Diaz  took  the  steamer  by  tbrce  and  against  the 
will  of  the  owners,  because  the  only  proof  alleged  is  to  be 
found  in  the  affidavits  of  the  parties  interested  in  the  present 
claim,  which  are  pro  tanto  invalid;  and,  secondly,  because 
there  is  a  contradiction  in  the  evidence  given  by  John  Scbu- 
ber,  one  of  the  owners. 

<<To  the  first  of  the  allegations  the  undersigned  replies  that, 
although  independent  testimony  of  any  fact  is  always  desirable, 
there  are  many  cases  in  which  it  can  not  be  procured.  But 
this  is  no  reason  for  excluding  the  evidence  of  eye  witnesses 
of  and  participators  in  a  transaction  on  the  ground  that  they 
may  be  interested,  pecuniarily  or  otherwise,  in  its  solution. 
To  render  such  testimony  invalid  it  would  be  necessary  to 
prove  a  notorious  absence  of  credibility  in  the  witnesses,  or  a 
manifest  combination  or  (conspiracy  on  their  part  to  swear 
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falsely.  It  would  surely  not  be  held  that  in  a  trial  for  mutiny 
committed  on  board  of  a  ship  on  the  high  seas,  the  evidence 
of  a  portion  of  the  crew  could  not  be  received  against  another 
portion  because  the  informants  might  expect  a  reward  from 
the  owners,  or  a  share  in  the  property  which  they  might  have 
contributed  to  save  by  their  resistance  to  the  mutineers. 

^'But  it  is  to  be  borne  in  mind  that  there  is  another  and  inde- 
pendent witness  of  the  capture;  the  affidavit  of  Agustin  Cas- 
tellanos,  a  native  of  Cuba,  but  a  naturalized  citizen  of  the 
United  States,  who  was  on  board  of  the  Montijo^  and  who  did 
not  in  any  way  belong  to  her  crew,  distinctly  states  that  the 
hoisting  of  the  American  flag  by  order  of  Herrera  and  Diaz  as 
a  signal  to  a  schooner  which  was  lying  in  the  offing,  and  which 
proved  to  be  laden  with  men  and  supplies  for  the  revolutionists, 
was  done  in  absolute  opposition  to  the  wish  of  the  captain  of 
the  MontijOj  who  even  put  the  flag  away  in  his  own  cabin  to 
insure  its  safety.  It  is  true  that  the  arbitrator  of  Colombia 
asserts  that  this  affidavit,  being  only  made  before  the  consul  of 
the  United  States,  without  the  intervention  of  any  Colombian 
authority,  would  not  be  valid  before  a  tribunal  of  the  republic. 
But  this  court  of  arbitration  is  not  a  Colombian  tribunal,  but 
an  international  one.  It  consequently  rests  with  the  arbitra- 
tors alone  to  decide  what  evidence  they  will  receive  or  reject, 
and  the  undersigned,  as  a  final  referee,  can  not  see  any  reason 
for  setting  aside  the  declaration,  on  oath,  of  a  respectable  per- 
son, entirely  impartial  in  the  matter,  against  whose  right  to  be 
believed,  on  oath,  no  allegation  is  or  has  been  made.  The  under- 
signed is  of  opinion  that,  even  if  there  were  no  other  evidence 
that  the  Montijo  was  taken  possession  of  against  the  consent 
of  her  owner  and  commander,  the  affidavit  of  Senor  Oastellanos 
would  of  itself  suffice  to  prove  that  such  was  the  case. 

**A8  regards  the  contradiction  which  is  stated  to  exist  be- 
tween the  two  affidavits  of  Mr.  John  Schuber,  the  undersigned 
admits  that  there  is  some  discrepancy,  as  in  the  one  Schuber 
declares  that  the  life  of  the  captain  was  threatened  by  Herrera 
and  Diaz  with  revolver  in  hand,  whilst  in  the  other  he  affirms 
that  neither  Herrera  nor  Diaz  threatened  the  captain  with 
arms,  although  their  companions  had  them  in  their  possession. 

"But  whilst  allowing,  as  the  undersigned  does,  that  the  two 
versions  of  the  same  act  do  not  entirely  correspond  with  each 
other,  he  must  observe  that  the  main  fact  of  the  opposition  of 
the  captain  to  the  delivery  of  the  flag  remains  untouched. 
Whether  Herrera  or  Diaz  or  their  followers  were  or  were  not 
armed;  whether,  being  armed,  they  or  any  of  them  did  or  did 
not  menace  the  captain  with  the  use  of  their  weapons,  does  not 
affect  the  point  at  issue.  The  volume  of  proof  that  the  Montijo 
was  taken  from  the  owners  against  their  consent  is  so  over- 
whelming, the  facts  connected  with  her  retention  by  the  revo- 
lutionists so  notorious,  that  the  undersigned  will  eliminate 
altogether  from  the  record  the  affidavit  of  John  Schuber.  It 
shall  be  to  him  as  if  it  had  never  existed. 
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"For  these  reasons  the  undersigned  is  compelled  to  consider 
the  evidence  furnished  by  the  captain  and  engineer  of  the 
Montijo  and  by  Agustin  Gastellanos  as  quite  unimpeachable. 
He  has  no  doubt  that  the  vessel  was  taken  against  the  wishes 
of  the  owner  and  captain.  That  no  actual  violence,  in  the 
sense  of  coercion  by  deadly  weapons  was  used  is  doubtless 
true,  but  the  undersigned  is  quite  convinced  that  moral  pres- 
sure was  exercised,  and  that  the  American  flag  was  only  sur- 
rendered by  Captain  Saunders  because  he  could  not  help 
himself* 

"Reply  to  reason  Ko.  5: 
^'^^'^tiSiTLkli  ^*^"     "  ^^®  arbitrator  of  Colombia  lays  much  stress 

^  °**'     on  the  fact  that  the  Montijo  was  navigated  in 

the  waters  of  Colombia  under  a  foreign  flag  without  obtaining 
the  license  which,  under  penalty  of  confiscation,  is  required  by 
a  decree  of  the  13th  of  May  1862.  It  is  true  that  in  the  con- 
tract of  the  15th  of  December  1869  a  permission  was  given  by 
the  President  of  Panama;  but  it  is  contended  that  this  official 
had  no  authority  to  grant  it,  the  power  being  reserved  to  the 
government  of  the  Union.  In  connection  with  this  branch  of 
the  subject  it  is  further  urged  by  the  arbitrator  of  Colombia, 
supported  by  the  opinion  of  the  honorable  the  attorney-general, 
that  the  'coasting  trade'  {comerdode  cabotaje)  being  forbidden 
to  foreign  vessels  in  Colombia  and  expressly  prohibited  by 
Article  III.  of  the  treaty  of  1846,- between  the  United  States 
and  Colombia,  no  claim  can  be  presented  by  the  owners  of  the 
Montijo  for  consequences  resulting  from  their  violation  of  this 
arrangement  between  the  two  nations. 

"The  undersigned  will  examine  these  arguments  in  inverse 
order. 

"As  regards  the  term  coasting  trade  {comercio  de  cabotaje)  it 
is  scarcely  correct  to  say  that  it  isforbiddmi  by  either  party  to 
the  vessels  of  the  other.  The  words  of  Article  III.  of  the 
treaty  are,  'But  it  is  understood  that  this  article  does  not 
include  the^ coasting  trade  of  either  country,  the  regulation  of 
which  is  reserved  by  the  parties,  respectively,  according  to 
their  own  separate  laws.'  It  is  clear  from  this  reservation  that 
it  was  lawful  for  each  party  to  the  treaty  to  open  the  coasting 
trade  to  the  other  if  it  saw  fit  at  any  time  to  do  so.  But  the 
undersigned,  whilst  feeling  it  a  duty  of  courtesy  to  advance 
this  opinion  in  reply  to  the  argument  of  the  Colombian  arbi- 
trator, really  attaches  little  importance  to  the  point,  as  be 
agrees  with  the  counsel  of  the  United  States  of  America  that 
the  voyages  of  the  Montijo^  either  in  the  interior  waters  of  the 
State  of  Panama  or  from  Panama  to  Buenaventura  or  Tnmaco, 
are  not  rightly  described  by  the  term  comercio  de  cabotaje. 
The  argument  of  the  Honorable  Mr.  Scruggs  on  this  point 
appears  to  the  undersigned  both  exhaustive  and  convinciDg. 
For  the  sake  of  brevity  he  does  not  incorporate  it  into  this 
decision,  but  he  recommends  its  study  to  everyone  who  takes 
an  interest  in  this  case.    He  presumes  that  it  will  be  published 
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with  the  other  papers.  The  most  that  the  trade  of  the  Montijo 
can  be  called  is  one  of  comercio  costaneroj  which  is  certainly  not 
prohibited  or  even  provided  for  by  the  treaty. 

<'But  it  is  further  alleged  that  in  order  for  a  foreign  vessel 
to  carry  on  this  limited  traffic  as  described  above  the  consent 
of  the  government  of  the  Union  was  necessary,  and  that  the 
Montijo  incurred  the  penalty  of  confiscation  by  not  obtaining 
it.  The  undersigned  does  not  deny  that  a  decree  to  that  effect 
undoubtedly  exists;  but  he  is  compelled  to  ask,  Why  was  it  not 
en  forced  t  It  is  surely  too  much  to  expect  that  a  foreign  ves- 
sel should  inform  against  itself,  or  insist  on  complying  with 
the  terms  of  a  law  or  a  decree  which  the  authorities  of  Colom- 
bia, federal  and  state,  allowed  to  be  disregarded  and  violated 
for  a  series  of  years.  No  one  can  be  allowed  to  take  advan- 
tage of  his  own  wrong.  The  execution  of  the  laws  of  Colom- 
bia clearly  belongs  to  her  own  officers,  and  if,  as  in  the  present 
case,  these  latter  failed  to  enforce  them,  the  blame  must  rest 
with  the  real  delinquents  and  not  with  the  owners  of  a  foreign 
vessel.  For  years  previous  to  the  events  of  1871  the  Montijo 
seems  to  have  made  her  voyages  without  the  permission  above 
alluded  to;  for  years  afterward  the  undersigned  believes  that 
she  continued  to  do  the  same.  She  may  be  doing  so  now, 
although  the  undersigned  has  heard  that  she  was  wrecked 
some  time  ago,  and  he  is  not  aware  whether  she  was  subse- 
quently saved.  If  the  laws  of  Colombia  are  so  loosely  admin- 
istered as  to  allow,  with  the  fuU  knowledge  of  the  federal  and 
state  authorities  of  Panama,  a  foreign  ship  to  perform  for  years 
acts  which  are  forbidden  by  those  laws,  the  undersigned  can 
not  consent  to  punish  the  foreigner  and  acquit  the  native. 

"Nay,  more,  in  the  contract  of  1869  the  President  of  the 
State  of  Panama  distinctly  permitted  the  Montijo  to  carry  on 
this  trade.  If,  as  is  alleged,  he  had  no  right  to  do  so,  he  should 
have  been  reproved  by  the  general  government  and  his  con- 
tract declared  invalid.  But  no  such  steps  were  taken.  The 
maxim  that  <  silence  gives  consent'  is  entirely  applicable  to 
this  case,  and  so  the  undersigned  must  decide. 

"  He  will  add  his  belief  that  the  arrangement  by  which  the 
Montijo  traded  under  the  flag  of  the  United  States  was  a  con- 
venient one  to  both  parties.  To  the  Montijo^  because  it  insured 
to  her  owners  the  protection  of  a  great  and  powerful  country; 
to  the  authorities  and  people  of  Panama,  because  the  flag  in- 
creased the  probabilities  that  she  would  not  be  interfered  with 
by  revolutionary  movements  whilst  she  was  performing  a  great 
service  to  Panama  by  her  traffic  with  the  northern  part  of  the 
State,  especially  by  supplying  the  capital  with  cattle.  It  is 
well  known  to  the  undersigned,  by  his  experience  of  this  and 
other  countries  where  constitutional  liberty  and  settled  gov- 
ernments are  not  as  yet  as  firmly  consolidated  as  their  friends 
could  wish,  that  on  the  slightest  appearance  of  danger  prop- 
erty of  every  kind,  from  valuable  estates  down  to  a  horse  or  a 
diamoud  ring,  are  transferred  to  the  custody  of  foreigners,  who 
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are  made  to  appear  as  the  real  owners.  The  andersigned  con- 
siders such  transactions  as  those  just  described  as  an  open 
fraud,  and  neither  has  admitted  or  ever  will  recognize  them 
when,  as  has  been  the  case,  they  are  brought  to  his  ofScial 
knowledge;  but  no  one  will  deny  that  they  exist.  In  the  case 
of  the  Montijo  there  was,  of  course,  no  such  deceit,  as  she  is 
bona  fide  the*  property  of  foreigners. 

^'  It  follows  that  if  the  law  has  been  broken  both  parties  are 
in  fault,  the  authorities  of  Colombia  in  a  greater  degree,  as  it 
was  their  duty  to  enforce  the  laws  which  were  committed  to 
their  keeping. 

^^  For  these  reasons  the  undersigned  can  not  attach  weight 
to  the  reasoning  and  deductions  of  the  arbitrator  of  Colombia. 

"Reply  to  reason  No.  6: 
TheEfBwtof  Amnerty.  "The  ground  assumed  by  the  arbitrator  of 
Colombia  on  this  point  seems  to  be  that  as  a 
general  amnesty  in  favor  of  Messrs.  Herrera,  Diaz,  and  all 
other  persons  concerned  in  the  att/Ompted  revolution  of  April 
and  May  1871  was  subsequently  granted  by  the  President  of 
the  State  of  Panama,  in  the  exercise  of  his  constitutional 
powers,  no  judicial  proceedings  could  be  instituted  against  the 
revolutionists,  and  consequently  that  no  compensation  for  in- 
juries done  by  them  could  be  recovered  from  them  by  either 
foreigner  or  native. 

"To  this  argument  the  undersigned  sees  two  objections: 

"  The  first  is  that,  even  in  the  absence  of  any  express  stipu- 
lation to  that  effect,  the  grantor  of  an  amnesty  assumes  as  his 
own  the  liabilities  previously  incurred  by  the  objects  of  his 
pardon  toward  persons  or  things  over  which  the  grantor  has 
no  control.  In  the  present  case  it  will  scarcely  be  contended 
that  the  captors  of  the  Montijo  had  any  right,  beyond  that 
emanating  from  a  revolutionary  movement,  to  take  the  vessel 
from  the  dominion  of  her  owners.  By  the  terms  of  the  treaty 
with  the  United  States  it  is  clearly  stipulated  that  ^  the  citi- 
zens of  neither  of  the  contracting  parties  shall  be  liable  to  any 
embargo,  nor  to  be  detained  with  their  vessels,  cargoes,  mer- 
chandise, or  effects  for  any  military  expedition,  nor  for  any 
public  or  private  purpose  whatever,  without  allowing  to  those 
interested  an  equitable  and  sufficient  indemnification.'  If, 
therefore,  the  captors  had  no  right  before  the  amnesty  to  take 
the  Montijo^  it  is  evident  that  the  President  of  Panama  could 
not  by  tlie  terms  of  that  document  confer  it  on  them.  They^ 
therefore,  are  liable  to  the  owners  for  the  expenses  incurred  and 
damages  occasioned.  If  no  amnesty  had  ever  been  granted, 
and  had  Herrera,  Diaz,  and  their  associates  been  honestly  and 
effectively  proceeded  against  in  the  courts  of  the  republic,  and 
cast  in  damages  toward  the  owners,  the  aspect  of  the  case 
would  have  entirely  changed.  It  would  have  been,  at  least, 
an  open  question  whether  their  possible  or  even  notorious  in- 
ability to  pay  those  damages  would  have  rendered  Colombia 
at  large  responsible  for  their  acts.    But  the  amnesty  deprived 

Digitized  by  VjKJVJV  IC 


THE  "montijo."  1439 

the  Messrs.  Schuber  of  the  power  of  trying  the  qaestioD. 
Therefore  the  President  of  Panama,  having  no  right  to  dispose 
of  interests  which  were  not  his  property  and  which,  on  the 
contrary,  he  was  bound  by  a  public  treaty  to  protect,  assumed 
the  responsibility  to  the  owners  of  those  interests  of  the  per- 
sons by  whom  they  had  been  injured.  It  is  an  old  saying  that 
one  must  be  just  before  one  is  generous.  In  Spanish  the  ver- 
sion is,  'La  bolsa  ajena  es  mvy  franca^ — ^it  is  easy  to  pay  one's 
debts  out  of  another  man's  purse. 

^^This  brings  the  undersigned  to  the  second  ground  for  dis- 
senting from  the  decision  of  the  Colombian  arbitrator  on  the 
point  under  consideration. 

^^  This  is  that  the  treaty  of  peace,  of  which  the  amnesty 
forms  a  part,  contains  in  its  seventh  article  a  distinct  engage- 
ment that  the  government  of  Panama  will  pay  for  the  use  of 
the  Montijo.  The  undersigned  considers  this  fact  so  important 
and  conclusive  that  he  contents  himself  with  putting  it  on 
record  without  further  comment  Why  the  engagement  was 
not  carried  out  the  undersigned  can  not  say.  That  arbitrators 
were  appointed  to  fix  the  amount,  and  that  they  came  to  a 
decision  respecting  it  is  on  record.  But  their  sentence  was 
apparently  not  ratified;  at  any  rate,  it  was  not  carried  out 
The  State  of  Panama  therefore  remains  to  this  day  responsible, 
both  by  implication  and  by  express  engagement,  for  the  acts 
of  the  revolutionists  in  this  matter. 

«--^    BMTKiMi      "  There  remains  to  be  considered  the  con- 

iStt  f^Jto  ^^^^^"^  portion  of  the  sixth  reason  advanced 
^    "  by  the  Colombian  arbitrator,  which  is  that  the 


government  of  the  Union  can  not  be  held 
answerable  for  the  fiailure  of  that  of  Panama  to  compensate 
the  owners  of  the  Montijo  because  the  former  has  no  connec- 
tion {solidaridad)  with  private  debts,  especially  with  those 
whicn  have,  as  in  the  present  case,  a  vicious  origin. 

^<  To  this  the  undersigned  replies,  first,  that  in  his  opinion 
the  government  of  the  Union  has  a  very  clear  and  decided  con- 
nection with  the  debts  incurred  by  the  States  of  the  Union 
toward  foreigners  whose  treaty  rights  have  been  invaded  or 
attacked;  and^  secondly,  that  the  debts  so  incurred  by  the  sep- 
arate States  are  in  no  way  private,  but,  on  the  contrary,  entirely 
public  in  their  character. 

**As  regards  the  first  point,  it  can  not  be  denied  that  the 
treaties  under  which  the  residence  of  foreigners  in  Colombia 
is  authorized,  and  their  rights  during  such  residence  defined 
and  assured,  are  made  with  the  general  government,  and  not 
with  the  separate  States  of  which  the  Union  is  composed.  The 
same  practice  obtains  in  the  United  States,  in  Switzerland, 
and  in  all  countries  in  which  the  federal  system  is  adopted. 
In  the  event,  then,  of  the  violation  of  a  treaty  stipulation,  it 
is  evident  that  a  recourse  must  be  had  to  the  entity  with  which  • 
the  international  engagements  were  made.  There  is  no  one  else 
to  whom  application  can  be  directed.  For  treaty  purposes  the 
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separate  States  are  nonexistent;  they  have  part^  with  a  cer- 
tain defined  portion  of  their  inherent  sovereignty,  and  can  only 
be  dealt  with  through  their  accredited  representative  or  dele- 
gate, the  federal  or  general  government. 

"  But,  if  it  be  admitted  that  such  is  the  theory  and  the  prac- 
tice of  the  federal  system,  it  is  equally  clear  that  the  duty  of 
addressing  the  general  government  carries  with  it  the  right  to 
claim  from  that  government,  and  from  it  alone,  the  fulfillment 
of  the  international  pact.  If  a  manifest  wrong  be  committed 
by  a  separate  State,  no  diplomatic  remonstrance  can  be  ad- 
dressed to  it.  It  is  true  that  in  such  a  case  the  resident  con- 
sular officer  of  a  foreign  power  may  call  the  attention  of  the 
transgressing  State  to  the  consequences  of  its  action,  and  may 
endeavor  by  timely  and  friendly  intervention  on  the  spot  to 
avoid  the  necessity  of  an  ultimate  application  to  the  general 
government  through  the  customary  diplomatic  channel;  but 
should  this  overture  fail,  there  remains  no  remedy  but  the 
intorference  of  the  federal  power,  which  is  bound  to  redress 
the  wrong,  and,  if  necessary,  compensate  the  injured  foreigner. 

**  If  this  rule,  which  the  undersigned  believes  to  be  beyond 
dispute,  be  correctly  laid  down,  it  follows  that  in  every  case 
of  international  wrong  the  general  government  of  this  republic 
has  a  very  close  connection  with  the  proceedings  of  the  sepa- 
rate States  of  the  Union.  As  it,  and  it  alone,  is  responsible  to 
foreign  nations,  it  is  bound  to  show  in  every  case  that  it  has 
done  its  best  to  obtain  satisfaction  from  the  aggressor. 

"  But  it  will  probably  be  said  tiiat  by  the  constitution  of 
Colombia  the  federal  power  is  prohibited  from  interfering  in 
the  domestic  disturbances  of  the  States,  and  that  it  can  not  in 
justice  be  made  accountable  for  acts  which  it  has  not  the 
power,  under  the  fundamental  charter  of  the  republic,  to  pre- 
vent or  to  punish.  To  this  the  undersigned  will  remark  that 
in  such  a  case  a  treaty  is  superior  to  the  constitution,  which 
latter  must  give  way.  The  legislation  of  the  republic  must  be 
adapte.d  to  the  treaty,  not  the  treaty  to  the  laws.  This  con- 
stantly happens  in  engagements  between  separate  and  inde- 
pendent nations.  For  the  purposes  of  carrying  out  the  stipu- 
lations of  a  treaty,  special  laws  are  required.  They  are  made 
ad  hoc,  even  though  they  may  extend  to  foreigners  privileges 
and  immunities  which  the  subjects  or  citizens  of  one  or  both 
of  the  treaty-making  powers  do  not  enjoy  at  home. 

^^  That  under  such  a  rule  apparent  injustice  may  occasion- 
ally be  committed  is  probably  true.  But  it  is  more  apparent 
than  real.  It  may  seem  at  first  sight  unfair  to  make  the  fed- 
eral power,  and  through  it  the  taxpayers  of  the  country, 
responsible,  morally  and  pecuniarily,  for  event*  over  which 
they  have  no  control,  and  which  they  probably  disapprove  or 
disavow,  but  the  injustice  disappears  when  this  inconvenience 
is  found  to  be  inseparable  from  the  federal  system.  If  a  nation 
deliberately  adopts  that  form  of  administering  its  public  stairs, 
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it  does  so  with  the  fall  knowledge  of  the  consequences  it  entaUs. 
It  calculates  the  advantages  and  the  drawbacks,  and  can  not 
complain  if  the  latter  now  and  then  make  themselves  felt. 

'*That  this  liability  of  the  federal  power  for  the  acts  of  the 
States  may  produce  to  the  nation  at  large  the  gravest  compli- 
cations is  matter  of  history.  Probably  the  most  serious  case 
of  this  inconvenience  on  record  is  that  of  a  British  subject 
named  McLeod,  whose  arrest  and  trial  by  the  State  of  New 
York  nearly  involved  Great  Britain  and  the  United  States  in 
a  war.  During  the  Canadian  rebellion,  an  American  steamer 
called  the  Caroline^  which  had  been  engaged  in  carrying  arms 
to  the  rebels,  was  boarded  in  the  night  by  a  party  of  loyalists, 
set  on  fire,  and  driven  over  the  Falls  of  Niagara.  In  this 
affray  an  American  citizen  lost  his  life.  In  January  1841 
Alexander  McLeod,  a  British  subject,  was  arrested  while  en- 
gaged in  some  business  in  New  York  State,  and  imprisoned  on 
a  charge  of  murder  because,  as  was  alleged,  he  was  concerned 
in  the  attack  on  the  vessel.  The  British  Government  de- 
manded his  release  on  the  ground  that  he  was  acting  under 
orders,  and  that  the  responsibility  rested  with  Great  Britain 
and  not  with  the  individual.  The  Secretary  of  State  of  the 
United  States  replied  that  his  government  was  powerless  in 
the  matter,  as  it  could  not  interfere  with  the  tribunals  of  the 
State  of  New  York.  Great  Britain  then  caused  it  to  be  dis- 
tinctly understood  that  the  condemnation  and  execution  of 
Mr.  McLeod  would  be  immediately  followed  by  a  declaration 
of  war.  Lord  Palmerston,then  secretary  for  foreign  affairs,  told 
Mr.  Stevenson,  United  States  minister  in  London,  that  such 
would  be  the  case.  Great  efforts  were  made  by  the  friends  of 
peace,  and  as  much  pressure  as  could  properly  be  applied  to 
the  State  of  New  York  was  brought  to  bear,  and  McLeod  was 
acquitted.  But  two  great  and  powerful  nations  were  on  the 
verge  of  a  disastrous  war  because  the  federal  power  was  held 
liable  for  the  acts  of  a  separate  State. 

"As  regards  the  second  point  made  by  the  Colombian  arbi- 
trator, that  the  debts  incurred  to  foreigners  by  the  separate 
States  of  the  Union  are  private  in  their  character,  the  under- 
signed can  only  express  his  dissent  from  the  doctrine.  If  an 
engagement,  pecuniary  or  other,  made  by  the  constitutional 
head  of  a  State,  acting,  as  in  the  present  case,  4n  virtue  of 
powers  conferred  by  law,'  is  to  be  considered  in  the  same  light 
as  an  ordinary  mercantile  debt  and  only  to  be  recoverable  in 
the  same  manner,  the  possibility  of  a  State  contracting  with 
either  native  or  foreigner  would  soon  be  reduced  to  very  nar- 
row limits.  The  chances  of  repayment  would  depend  on  tlie 
stability  of  the  contracting  government,  and  this  of  itself 
would  introduce,  an  element  of  considerable  uncertainty  into 
such  transactions. 

"The  undersigned  holds  that  all  debts  contracted  by  duly 
authorized  officers  of  a  given  State  are  essentially  public  in 
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their  character,  and  that  their  nonpayment  can  be  made  the 
subject  of  remonstrance  by  a  foreign  nation  shoald  the  engage- 
ments be  contracted  with  its  subjects  or  citizens.  It  is  quite 
true  that  Great  Britain,  the  greatest  lender  of  money  in  exist- 
ence, does  not  feel  herself  bound  to  interfere  on  behalf  of  her 
subjects  in  every  case  where  they  may  have  lent  money  to  for- 
eign countries,  as  she  holds,  as  a  general  rule,  that  they  may 
be  left  to  find  their  own  remedy  for  their  imprudence;  but  she 
explicitly  declares  that  this  abstention  on  her  part  is  a  mere 
matter  of  discretion,  and  that  she  has  the  undoubted  right  to 
interfere  whenever  she  may  see  fit  to  do  so. 

"As  regards  the  *  vicious  origin'  of  the  present  debt,  the 
undersigned  does  not  view  it  in  that  light;  he  can  not,  there- 
fore, agree  with  any  deductions  from  that  assumption. 

"  For  these  reasons  the  undersigned  holds,  as  a  general  prin- 
ciple, that  the  government  of  the  Union  is  responsible  in  cer- 
tain cases  for  the  wrongs  inflicted  on  foreigners  by  the  separate 
States,  and  that  debts  contracted  by  the  constituted  authorities 
of  those  States  are  not  private  in  their  character.  He  is  com- 
pelled, therefore,  to  dissent  from  the  sixth  reason  of  the  Co- 
lombian arbitrator. 

"The  undersigned  has  now  reviewed,  to  the  best  of  his  ability, 
the  able  and  elaborate  arguments  of  the  honorable  the  arbi- 
trator of  Colombia  on  this  question,  lie  wishes  he  could  have 
brought  to  the  task  the  same  brilliant  qualities  which  Seuor 
Tanco  has  so  liberally  displayed,  and  it  would  have  been 
agreeable  to  him  to  have  concurred  in  the  views  of  a  gentle- 
man whom  he  so  highly  esteems. 
Onini       f  th  Ariii      *'  ^^^  ^^^^  ^^^^  ^^  ^^^^  discharge  of  the  duty 

italto  *fth  TT  tod^^^^^  *^®  undersigned  has  contracted  is  the 

tra^ortneunitea^^^^j.jjg^y^^  of  the  opinion  of  the  honorable  the 

Btatoe.  arbitrator  of  the  United  States  of  America. 

This,  however,  is  an  ea«y  task,  as  the  undersigned  fully  con- 
curs in  and  adopts  that  opinion  as  in  conformity  both  with  pub- 
lic law,  as  understood  by  him,  and  with  the  justice  of  the 
question  in  dispute. 

"  Mr.  Koppel  asserts  the  responsibility,  to  the  claimants,  of 
the  government  of  the  Colombian  Union,  and  fixes  the  pecun- 
iary amount  which  results  from  that  responsibility.  Although 
the  undersigned  may  see  reason  to  difl'erfrom  the  arbitrator  of 
the  United  States  on  this  latter  point,  he  expresses  his  entire 
concurrence  in  the  former.  He  believes,  moreover,  that  the 
enlightened  and  moderate  views  held  and  ably  advocated  by 
Mr.  Koppel  will  be  cheerfully  accepted  by  the  government  and 
people  of  Colombia,  however  unpalatable  it  may  naturally  be  to 
them  to  be  found  liable  in  pecuniary  damages.  This  fact,  bow- 
ever,  reflects  no  disgrace  to  the  nation ;  on  the  contrary,  the 
conduct  of  Colombia  is  calculated  to  advance  her  reputation 
in  the  eyes  of  the  world,  as  it  shows  her  willingness  to  adopt, 
for  the  solution  of  difiiculties,  the  enlightened  course  which 
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hfts  found  &vor,  especially  of  late  years,  with  powerfiil  conn- 
tries  which  could  have  trusted  with  confidence  to  the  arbitra- 
ment of  the  sword. 

<<  The  task  of  the  undersigned  approaches  its 
Vmpir^B  BedflioiiB.  conclusioD.  He  ha«  reviewed,  in  the  one  case 
in  considerable  detail,  in  the  other  in  a  much 
briefer  form,  the  opinions  of  the  two  honorable  arbitrators  of 
Colombia  and  the  United  States  of  America.  It  remains  for 
him  to  give  his  own  decision  on  the  two  points  to  which  the 
convention  of  arbitration  limits  its  labors. 

"These  are: 

"  First.  Whether  Colombia,  as  represented  by  the  govern- 
ment of  the  Union,  is  or  is  not  responsible  to  the  owners  of 
the  MontijOj  her  captain,  officers,  and  crew,  for  the  events 
which  have  given  rise  to  this  arbitration  t 

"  Second.  If  she  be  so  responsible,  then  in  what  sum  is  she 
indebted  t 

*<A8  regards  the  first  point,  the  undersigned  decides: 

"  That  Colombia  is  responsible  to  the  owners  of  the  Montijo. 

^^  That  Colombia  is  not  responsible  to  one  of  the  owners  (Mr. 
John  Schuber),  to  the  captain,  officers,  or  crew,  for  personal 
damages  as  claimed  by  them. 

*'A8  regards  the  second  point,  the  undersigned  decides. 

"  That  Colombia  is  responsible  to  Messrs.  Schuber,  owners 
of  the  MontijOy  in  $33,401,  being — 

For  the  use  of  the  steamer  by  Messrs.  Herrera,  Diaz,  and  their 
followers  for  43  days,  at  $500  a  day $21, 600 

For  the  use  of  the  steamer  by  the  goverument  of  Panama  for  20 
days  before  she  was  restored  to  her  owners,  at  $500  per  day 10, 000 

For  certain  necessary  repairs 1,901 

83,401 

"  The  undersigned  will  give  his  reasons  for 
exoimdsof  Deeiflioiis.  the  above  decisions. 

'*As  to  the  first  point,  he  is  compelled  to 
decree  the  responsibility  of  the  Colombian  Government,  be- 
caase  (A)  it  is  the  natural  heir  (if  the  expression  may  be  per- 
mitted) of  the  liabilities  of  the  State  of  Panama  toward  the 
owners  of  the  Montijo.  That  this  vessel  was,  at  the  time  of 
her  capture  by  Herrera  and  Diaz,  engaged  in  the  prosecution 
of  a  i)erfectly  lawful  and  peacefiil  voyage  there  can  be  no 
doubt.  With  what  she  may  have  done  in  years  gone  by,  with 
what  she  may  have  intended  to  do  in  some  contingency  which 
had  not  arisen,  and  did  not  subsequently  arise,  this  tribunal 
can  have  nothing  to  do.  She  was  on  the  6th  of  April  1871 
performing,  with  the  full  consent  of  and  under  special  contract 
with  the  constitutional  government  of  the  State  of  Panama,  a 
lawful  voyage.  That  voyage  was  forcibly  interrupted;  the 
dominion  of  the  owners  was  disturbed ;  she  passed  out  of  their 
oontrol  and  was  not  restored  to  it  for  a  period  of  sixty-three 
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days.  It  is  clear,  ou  every  principle  of  the  plainest  justice, 
that  ^some  one'  ought  to  pay  for  this  act  and  for  its  conse- 
quences. That  ^some  one'  could  not  be  Herrera  and  Diaz, 
because  their  responsibility  was  saved  by  the  treaty  of  peace 
and  its  accompanying  amnesty.  We  have  then  to  fall  back  on 
the  State  of  Panama,  which  granted  the  amnesty,  and  stipu- 
lated, moreover,  as  one  of  the  conditions  of  the  treaty  of  peace, 
that  it  would  pay  for  the  use  of  the  Montijo;  but  that  State  has, 
for  its  own  reasons,  failed  to  do  so.  It  is,  then,  to  the  general 
government  alone  that  the  claimants  can  apply.  As  the  final 
result  of  such  application,  the  undersigned  decides  that  the  said 
government  is  liable. 

"  But  there  is  another  and  a  stronger  reason  for  such  liabil- 
ity. This  is  (B)  that  the  general  government  of  the  Union, 
through  its  officers  in  Panama,  failed  in  its  duty  to  extend  to 
citizens  of  the  United  States  the  protection  which,  both  by  the 
law  of  nations  and  by  special  treaty  stipulation,  it  was  bound 
to  afford.  It  was,  in  the  opinion  of  the  undersigned,  the  clear 
duty  of  the  President  of  Panama,  acting  as  the  constitutional 
agent  of  the  government  of  the  Union,  to  recover  the  Montijo 
from  the  revolutionists  and  return  her  to  her  owner.  It  is  true 
that  he  had  not  the  means  of  doing  so,  there  being  at  hand  no 
naval  or  military  force  of  Colombia  sufficient  for  such  a  pur- 
pose; but  this  absence  of  power  does  not  remove  the  obliga- 
tion. The  first  duty  of  every  government  is  to  make  itself 
respected  both  at  home  and  abroad.  If  it  promises  protection 
to  those  whom  it  consents  to  admit  into  its  territory,  it  must 
find  the  means  of  making  it  effective.  If  it  does  not  do  so, 
even  if  by  no  fault  of  its  own,  it  must  make  the  only  amends 
in  its  power,  viz,  compensate  the  sufferer. 

^'For  these  reasons  the  undersigned  holds  Colombia  liable 
to  the  owners  of  the  Montijo.  The  sum  of  $500  a  day  has 
been  fixed  because  that  amount  seems  to  have  been  con- 
stantly agreed  upon  by  the  governments  of  Panama  and  the 
Messrs.  Schuberas  a  fair  price. 

^^  But  the  undersigned,  whilst  deciding  on  the  liability  to 
the  owners,  does  not  see  any  necessity  for  indemnifying  either 
Mr.  John  Schuber,  the  captain,  the  engineer,  or  the  petty 
officers  and  crew  of  the  Montijo.  No  personal  injury  seems  to 
have  been  suffered  by  any  of  these  persons,  and  the  incon- 
venience they  experieuced  appears  to  have  been  small.  In 
the  case  of  the  ofiicers  and  crew  probably  there  was  none  at 
all.  The  wages  of  all  these  latter  have  doubtless  been  paid 
by  the  owners,  so  that  it  really  must  have  been  a  matter  of 
indifference  to  them  whether  they  were  sailing  under  the 
orders  of  Captain  Saunders  or  of  Sefior  Herrera. 

"As  to  Mr.  John  Schuber,  the  undersigned  can  scarcely 
consider  as  a  case  of  false  imprisonment  his  retention  on 
board  his  own  vessel.  That  he  was  not  a  free  man  is  true,  and 
that  he  suffered  some  inconvenience,  and  possibly  some  loss  of 
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business,  by  the  act  of  which  he  complains,  is  probably  the 
case.  It  is  also  possible  that  a  court  of  law  might  consider 
him  entitled  to  personal  damages.  But  the  undersigned 
believes  that  a  tribunal  such  as  this  is  may  lawfully  exercise 
considerable  discretion  of  its  own,  and  decide  rather  on  broad 
general  principles  than  on  a  strict  interpretation  of  written 
law.  Such  being  his  opinion,  he  concurs  with  the  arbitrator 
of  the  United  Stateain  striking  out  of  the  account  presented 
by  that  government  the  claims  for  personal  damages  of  all  the 
parties  concerned. 

^^^  "As  regards  the  opinion  of  the  arbitrator  of 

^"tJ?^^**  the  United  States  that  interest  at  the  rate  of  5 
■  per  cent  per  annum  should  be  allowed  from  the 
1st  of  January  1872  to  the  date  of  payment  of  the  claim,  the 
undersigned  is  not  prepared  to  say  that  such  an  allowance 
would  not  be  strictly  justifiable.  He  nevertheless  decides 
against  it  for  the  following  reasons: 

^^First  Because  there  is  no  settled  rule  as  to  the  payment  of 
interest  on  claims  on  countries  or  governments; 

^^  Secondly.  Because  it  seems  open  to  question  whether  inter- 
est should  accrue  during  the  progress  of  diplomatic  negotia- 
tions, which  are  often  protracted  in  their  character; 

"  Thirdly.  That  this  reason  applies  with  special  force  to  nego- 
tiations which  result  in  an  arbitration  or  friendly  arrangement; 

^-^  Fourthly.  That,  whilst  doing  what  he  considers  strict  jus- 
tice to  the  claimants  by  giving  to  them  the  full  value  of  the 
use  of  their  vessel  during  her  detention,  he  desires  to  avoid 
any  appearance  of  ])unishing  the  Colombian  peoi)le  at  large 
for  an  act  with  which  very  few  of  them  had  anything  to  do, 
and  which  aftiected  no  Colombian  interests  beyond  those  of  a 
few  speculators  in  revolutions  in  Panama. 

Anunint  f  th  "  Thc  repairs  rendered  necessary  during  the 

^"a^ma.  occupation  of  the  vessel  seem  fairly  to  belong 

^^"^  to  the  claim,  for  which  reason  the  sum  of  $  1,901 

is  allowed. 

"The  undersigned  wishes  to  point  out  that  the  sum  now 
awarded  is  simply  that  which  the  government  of  Panama 
ought  to  have  paid  immediately  that  the  vessel  was  returned 
to  her  owners,  and  for  which  it  and  the  revolutionists  against 
its  authority  received  full  value.  If  anything  is  to  be  paid  at 
all,  it  can  scarcely  be  less  than  the  amount  now  awarded.  It 
is  true  that  the  duty  of  payment  is  transferred  from  the  State 
of  Panama  to  the  government  of  the  Union,  but  it  is,  of  course, 
open  to  this  latter,  should  it  see  fit  to  do  so,  to  claim  the  sum 
for  the  national  treasury.  If  this  course  be  pursued,  and  an 
offending  State  be  held  strictly  accountable  to  the  nation  at 
large  for  all  expenses  caused  by  its  local  disturbances,  the  un- 
dersigned believes  that  these  will  become  less  frequent  and 
less  violent  in  their  character.  That  this  of  itself  will  be  a 
^reat  gam  to  the  republic,  morally  and  materially,  it  requires 
uo  argument  of  the  undersigned  to  point  out. 
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*^  The  undersigned  has  decided,  according  to  the  best  of  his 
ability,  this  delicate  and  interesting  qaestion.  If  by  his  deci- 
sion he  has  contribated  to  a  fair  and  reasonable  understanding 
of  the  relations  existing,  so  far  as  foreigners  residing  in  Co- 
lombia under  treaty  stipulations  are  concerned,  between  the 
separate  States  and  the  general  government  of  the  Union,  he 
will  be  satisfied  with  his  work.  If,  in  conjunction  with  the 
honorable  gentlemen,  his  colleagues  in  this  tribunal,  he  has 
succeeded  in  removing  a  cause  of  misunderstanding  between 
Colombia  and  the  United  States,  both  they  and  he  will  feel 
their  labor  has  not  been  in  vain. 

'^  The  undersigned  desires  to  remark,  in  conclusion,  that  if 
he  has  only  casually  and  even  incidentally  alluded  in  the 
course  of  this  decision  to  the  opinions  and  views  of  the  coun- 
sel for  the  respective  parties,  the  honorable  the  attorney-gen- 
eral of  Colombia  and  the  honorable  the  minister  of  the  United 
States,  it  has  not  been  from  a  want  of  appreciation  of  their 
distinguished  merit,  of  their  learning,  or  of  their  forensic 
ability;  it  has  simply  been  because  he  has  conceived  his  duty 
to  lie  exclusively  in  determining  between  the  views  of  the 
two  arbitrators  who  did  him  the  high  honor  to  choose  him  for 
that  purpose.  The  undersigned  acknowledges  with  profound 
gratitude  the  valuable  assistance  which  he  has  derived  from 
the  arguments  of  the  respective  counsel,  although  he  has  ab- 
stained, with  two  exceptions,  from  any  allusion  to  them.  That 
he  could  not  agree  with  both  is  evident  from  his  position  as 
umpire.  But  he  is  fully  sensible  of  the  obligations  under 
which  he  stands  to  both  of  those  distinguished  and  learned 
gentlemen. 

"Robert  Bunch." 

"Bogota,  July  26, 1876.'^ 

The  sum  awarded  by  the  umpire  was  duly 
*^^  d  *  paid  by  the  Colombian  Government  to  the  min- 
ister of  the  United  States  at  Bogota,  and  the 
claimants  wished  it  to  be  handed  over  to  them  after  the  deduc- 
tion  of  $449.50,  the  amount  of  the  expenses  incurred  by  the 
United  States  in  the  arbitration.  Mr.  Scruggs,  however,  de- 
clined to  hand  over  the  money  in  the  absence  of  instructions 
to  do  80.^  Such  instructions  were  given,*  but  before  they  were 
received  Mr  Scruggs,  in  apprehension  of  an  attack  on  Bogota 
by  revolutionists,  which  would  have  rendered  deposits  of  coin 
in  the  city  unsafe,  paid  over  to  the  Messrs.  Schuber  the  sum 
of  $25,000.'    He  paid  over  the  remainder  of  the  fund,  less  the 

>  Mr.  Scraggs  to  Mr.  Fish,  Augast  7, 1856,  MS. 

3  Mr.  Hanter,  Acting  Secretary,  to  Mr.  Scruggs,  September  11,  1876,  MS. 

8  Mr.  Scruggs  to  Mr.  Fish,  September  13, 1876,  MS. 
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expenses,  on  the  receipt  of  his  instructions.^  Mr.  Scmggs  was 
congratulated  by  his  government  on  the  results  of  the  arbi- 
tration.^ 

^Mr.  Scraggs  to  Mr.  Fish,  December  26,  1876,  MS.  In  a  dispatch  of 
May  18,  1876,  Mr.  Scraggs  said:  ''The  Colombian  congress  have  recog- 
nized the  responsibility  of  the  general  government  for  the  seizure  and 
occnpation  of  the  Magdalena  steamers  by  the  insurgents  during  the  revo- 
lution on  the  coast  in  July  and  August  1875,  and  have  voted  an  appropria- 
tion of  $100,000  as  indenmity  to  the  owners.  The  steamers  in  question 
are  owned  by  an  international  company,  composed  of  English,  German, 
American,  and  Colombian  citizens.  The  company  was  represented  by  one 
of  its  agents,  no  diplomatic  action  having  been  taken  by  any  of  the  for- 
eign representatives  here  in  regard  thereto.'' 

3  Mr.  Fish  to  Mr.  Scruggs,  September  18^  1875,  MS. 
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CASE  OF  THE  BRIG  "MACEDONIAN":  CONVENTION 
BETWEEN  THE  UNITED  STATES  AND  CHILE  OF 
NOVEMBER  10, 1858. 

President  Buchanan  on  April  28, 1868,  com- 
Origin  of  the  Gate,  manicated  to  the  Senate,  in  response  to  a  res- 
olation  of  the  24th  of  the  preceding  month,  a 
report  of  Mr.  Cass,  as  Secretary  of  State,  together  with  a  vola- 
minous  correspondence,  in  relation  to  the  seizure  in  the  valley 
of  Sitana,  in  Peru,  by  the  authorities  of  Chile  of  the  pro- 
ceeds of  the  cargo  of  the  American  brig  Macedonian.  By  the 
papers  in  question  it  appeared  that  on  December  14, 1840,  Mr. 
Forsyth,  Secretary  of  State,  inclosed  to  Richard  Pollard, 
charg<^  d'affaires  of  the  United  States  at  Santiago,  Chile,  a 
memorial  of  Thomas  H.  Perkins,  of  Boston.  This  memorial 
represented  that  in  1818  the  Macedoniany  which  was  owned  by 
John  S.  Ellery,  and  commanded  by  Eliphalet  Smith,  sailed 
from  Boston  with  a  valuable  cargo  belonging  to  Ellery,  Per- 
kins, and  other  persons,  all  citizens  of  the  United  States,  on 
a  trading  voyage  to  South  America  and  elsewhere,  as  might 
be  found  expedient.  The  brig,  after  visiting  and  trading  at 
several  places  on  the  coast  of  Chile  and  Peru,  proceeded  to 
Callao,  where  Captain  Smith  disposed  of  the  residue  of  his 
cargo  for  about  $145,000.  Of  this  sum  upward  of  $60,000  in 
specie  was  forwarded  by  Captain  Smith,  in  care  of  an  agent,  to 
Guamey,  to  which  place  the  vessel  had  gone  before  the  receipt 
of  the  money.  Soon  afterward  Captain  Smith  himself  left 
Lima  with  the  remaining  $80,000  and  upward  in  specie,  and 
was  traveling  with  it  toward  Guamey  when  he  was  seized  by 
a  party  of  Chilean  soldiers,  and  carried,  together  with  the 
money,  on  board  of  the  Chilean  ship  O^Higgins,  commanded  by 
Lord  Cochrane,  then  admiral  of  Chile.  This  seizure  took  x>lace 
on  or  about  the  5th  of  April  1819.  After  several  days'  deten- 
tion, and  being  compelled  to  sign  a  paper  relinquishing  all 
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claim  to  the  specie,  Captain  Smith  was  released  and  permitted 
to  go  to  Guamey,  where  he  expected  to  find  the  $60,000  which 
had  been  sent  forward  in  charge  of  his  agent.  The  agent 
however,  having  heard  of  the  seizure  of  Captain  Smith  by 
Lord  Cochrane,  put  the  specie  on  board  a  French  brig  called 
the  OazelUy  then  lying  at  Guamey,  instead  of  delivering  it  on 
board  of  the  Macedonian^  where  he  feared  that  Lord  Cochrane 
might  seize  it.  Lord  Cochrane,  hearing  of  the  circumstance, 
captured  the  French  brig  and  compelled  her  captain  to  sign  a 
paper  relinquishing  the  specie  to  him,  in  consideration  of  his 
releasing  the  master  and  the  vessel.  These  two  seizures  were 
the  subject  of  a  memorial  by  the  persons  interested  in  the 
cargo  to  the  Department  of  State  in  1820,  and  they  became 
the  subject  of  a  negotiation  in  which  the  Chilean  Government 
finally  offered  to  admit  the  claim  for  the  $80,000  taken  from 
Smith,  and  part  of  the  claim  for  the  $60,000  taken  from  the 
French  brig,  and  to  pay  the  sum  of  $104,000,  with  interest,  in 
full  settlement  of  the  claims.  This  sum  the  memoralists  sig- 
nified their  willingness  to  accept. 

Considering,  therefore,  these  claims  as  settled,  Perkins  sub- 
mitted another  and  distinct  claim,  growing  out  of  a  third 
seizure  by  Lord  Cochrane  in  1821  of  another  large  sum  of 
money  belonging  to  Perkins^  and  having  no  connection  with 
the  former  seizures,  though  the  money  last  taken  proceeded  also 
from  sales  of  goods  landed  from  the  Ma,cedonian,  and  under 
the  charge  of  Bliphalet  Smith.  The  circumstances  of  this 
new  claim,  which  forms  the  subject  of  the  present  chapter, 
and  which  Mr.  Pollard  was  instructed  by  Mr.  Forsyth  to  pre- 
sent to  the  Chilean  Government,  were  as  follows:  After  the 
second  seizure  of  specie  in  April  1819  the  Macedonian  con- 
tinued to  trade  for  some  time  on  the  South  American  coast, 
and  then  proceeded  to  Canton,  with  a  i>ermit  obtained  from 
the  authorities  of  Peru  to  import  into  that  country  a  cargo 
from  China.  In  October  1820  the  house  of  Perkins  &  Co.,  of 
which  the  memoralist  was  a  member,  shipped  on  the  Ma^cedo- 
nian  a  cargo  worth  upward  of  $54,000  at  Canton,  on  a  trading 
voyage  to  South  America.  Early  in  1821  the  brig  arrived  at 
the  port  of  Arica,  in  Peru,  where  Captain  Smith  disposed  of 
a  part  of  the  cargo  at  a  profit  of  nearly  three  dollars  for  one 
of  the  invoice  prices,  receiving  therefor  upward  of  $70,000  in 
silver.  With  this  sum  and  the  residue  of  the  merchandise  he 
was  proceeding  to  Arequipa  when  on  May  9,  1821^  he  was 
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overtakeB  and  arrested  in  the  valley  of  Sitana  by  a  party  of 
Chilean  troops  under  the  command  of  Don  Lorenzo  Balder- 
rama,  who  required  him  to  deliver  up  the  silver  on  the  spot. 
Smith  begged  the  officer  to  take  both  the  sUver  and  the  mer- 
chandise and  to  permit  him  to  accompany  them  to  Lieutenant- 
Colonel  Miller,  under  whose  orders  they  professed  to  act,  in  order 
that  the  matter  might  be  represented  to  him.  This  request 
the  officer  refused,  on  the  ground  that  his  orders  were  peremp- 
tory to  take  the  silver  at  once.  Captain  Smith  then  delivered 
up  the  silver,  and  received  from  the  officer  a  certificate  stating 
that  he  took  it  by  order  of  Lieutenant-Colonel  Miller,  who  was 
in  the  service  of  the  Government  of  Chile,  the  silver  being 
declared  to  belong  to  citizens  of  the  United  States.  Miller 
was  at  the  time  in  command  of  the  land  forces,  which  were 
under  the  general  direction  of  Lord  Cochrane,  to  whom  the 
money  was  delivered  at  Arica,  and  by  whom  it  was  distributed 
among  the  squadron. 

Captain  Smith  proceeded  with  his  remaining  goods  to  Are- 
quipa,  where  he  entered  a  complaint  before  a  magistrate,  and 
caused  the  deposition  of  three  persons  who  were  witnesses  of 
the  seizure  of  the  silver  to  be  taken  and  duly  authenticated. 
He  endeavored  to  obtain  restitution  of  the  money,  but  without 
success.  It  seems  that  the  officer  who  ordered  Balderrama  to 
seize  the  specie  was  a  Major  Soler,  who  surmised  that  the  specie 
might  be  Spanish  property  in  course  of  removal  from  Arica, 
against  which  city  his  forces  were  then  on  the  march.  Balder- 
rama, however,  did  not  find  it  under  the  protection  either  of 
Spanish  forces  or  of  a  Spanish  flag,  but  in  the  charge  of  its 
apparent  owner,  who  offered  proof  that  it  was  the  property  of 
citizens  of  the  United  States.  Lord  Cochrane  took  the  money 
with  notice  of  the  claim  of  American  ownership. 

Accompanying  the  memorial  of  Mr.  Perkins  there  was  a 
deposition  of  Gen.  William  Miller,  of  Peru,  then  at  Boston, 
dated  October  23, 1840.^  He  deposed  that  he  was  forty-four 
years  of  age  and  upwards,  a  native  of  Kent  County,  in  England, 
and  grand  marshal  of  Peru,  and  that  he  remembered  the  cir- 
cumstances of  the  seizure ;  that  he  was  at  the  time  a  lieutenant- 
colonel  in  the  service  of  Chile,  in  an  expedition  which  sailed  in 
1820  from  Valparaiso  for  the  purpose  of  liberating  Peru  from 
the  Spanish  dominion;  that  Major  Soler,  who  was  second  in 

*  See  Memoirs  of  General  Miller,  in  the  Service  of  the  Republic  of  Peru. 
By  John  Miller,  London,  1828,  2  vols. 
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command  auder  him  of  the  soldiers  attached  to  Lord  Cochrane's 
expedition,  having  received  information  that  a  large  quantity 
of  silver,  supposed  to  be  Spanish  property,  was  then  in  his 
neighborhood,  on  its  way  from  Tacna  to  Arequipa,  sent  Bal- 
derrama  with  a  small  party  of  soldiers  to  capture  it;  and  that 
it  was  seized  and  taken  on  board  of  Lord  Cochrane's  vessel, 
and  distributed  by  him  among  the  squadron,  either  as  prize 
money  or  on  account  of  arrears  of  pay  due  to  the  officers  and 
men  in  the  service  of  the  Chilean  Government.  General  Miller 
did  not  believe  that  there  was  any  judicial  inquiry  prior  to  the 
distribution  of  the  silver  as  to  whether  it  was  lawful  prize;  and 
he  declared  that  there  was  no  way  at  the  time  of  securing  res- 
titution of  the  property  except  by  Lord  Cochrane's  direction. 
The  case  was  presented  by  Mr.  Pollard  to 
^^Sr*  **  *^®  Chilean  Government  May  19,  1841.  No 
formal  reply  was  made  till  October  19, 1843, 
when  the  minister  for  foreign  relations  addressed  a  note  to 
Mr.  Pendleton,  then  charg^  d'aflFaires  of  the  United  States.  A 
correspondence  then  ensued  which  was  altogether  unprofit- 
able. The  first  defense  set  up  by  Chile  was  that  of  prescrip- 
tion. Mr.  Pendleton  declared  that  he  had  never  heard  of  a 
case  in  which  the  doctrine  of  prescription  was  applied  between 
sovereigns  in  respect  of  the  seizure  and  appropriation  of  prop- 
erty, intimated  that  such  a  defense  was  incompatible  with  a 
desire  to  do  justice,  and  suggested  that  an  unfriendly  collision 
would  be  forced  on  the  United  States.  It  is  not  strange  that 
the  developments  of  the  discussion  thus  begun  induced  Mr. 
Cralle,  acting  Secretary  of  State,  to  say  to  Mr.  Crump,  Mr.  Pen- 
dleton's successor,  on  October  30, 1844,  that  it  was  regretted 
that  the  correspondence  had  been  conducted  in  a  tone  little 
calculated  to  secure  an  amicable  adjustment  of  the  contro- 
versy. Mr.  Crump  was  instructed  to  present  the  claim  in 
respectful  but  firm  language,  and  to  request  a  prompt  and 
definite  answer. 

On  March  18,  1846,  Mr.  Crump  reported  that  the  Chilean 
Government  had  obtained  evidence  from  Peru  to  which  Mr. 
Montt,  the  new  minister  of  foreign  relations,  seemed  to  attach 
much  importance.  This  evidence,  in  the  opinion  of  Mr.  Montt, 
tended  to  show  that  the  Macedonian  and  her  cargo  were  at 
least  partly  the  property  of  Spaniards.  Mr.  Crump  attached 
less  importance  to  it,  deeming  it  contradictory  in  character 
and  in  many  respects  inadmissible.    He  also  discussed  with 
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Mr.  Montt  the  question  of  prescription.  In  this  relation  Mr. 
Montt  placed  much  emphasis  on  the  circamstance  that  Cap- 
tain Smith,  at  the  time  of  the  seizure  of  the  specie,  limited  his 
efforts  to  obtain  restitution  or  compensation  to  addressing  a 
protest  to  the  Chilean  authorities  through  the  captain  of  an 
American  manof-war  at  Valparaiso,  and  that  this  protest  was 
not  accompanied  with  any  papers.  Mr.  Crump,  on  the  other 
hand,  in  explanation  of  the  delay  in  presenting  the  claim, 
referred  to  the  unsettled  condition  of  Chile,  the  irregularities 
in  communication,  the  lack  of  proofs,  and  other  circumstances 
tending  to  excuse  delay;  and  he  also  adverted  to  the  fact  that 
the  captors  never  libeled  the  property  in  the  courts. 

Mr.  Montt  at  length  submitted  to  Mr.  Crump  three  proposi- 
tions: (1)  That,  waiving  the  question  of  prescription,  the  in- 
trinsic merits  of  the  claim  should  be  taken  into  consideration; 
(2)  that^  if  there  should  be  a  difference  with  regard  to  the 
weight  or  value  of  the  proofs,  the  question  should  be  submitted 
to  arbitration ;  and  (3)  that,  if  this  should  occur,  the  arbitrator 
should  decide  as  well  upon  the  question  of  prescription  as  upon 
the  merits  of  the  case.^  Mr.  Crump  did  not  deem  himself 
authorized  to  accept  these  propositions,  but  submitted  them 
to  the  Department  of  State. 

With  a  view  to  settle  the  case  the  Chilean 
^^M^LttL^*  Government  sent  to  Washington  Mr.  Car- 
vallo,  formerly  its  charge  d'affaires  at  that 
capital,  who  submitted  to  Mr.  Buchanan  a  statement,  together 
with  three  hundred  and  thirty-one  manuscript  pages  of  evi- 
dence. Mr.  Carvallo  maintained  that  this  evidence  demon- 
strated that  the  property  seized  in  the  enemy's  territory  was 
Spanish,  and  subject  to  capture  as  enemy's  property.  The 
question  of  prescription  he  expressly  reserved. 

Among  the  papers  which  Mr.  Carvallo  pre- 
Chiiean  Statement  sented  there  was  a  comprehensive  statement 
of  the  Chilean  view  of  the  case.  In  this  state- 
ment it  was  set  forth  that  the  battle  of  Maypiu  of  April  5, 
1818,  annihilated  the  Spanish  army  in  the  Chilean  territory,  and 
that  the  Chileans  then  pursued  the  Spaniards  into  Peru;  that 
on  February  28, 1819,  the  Chilean  squadron  blockaded  Callao, 
the  principal  port  in  Peru,  and  the  viceroy  acknowledged  the 
Chileans^  superiority  at  sea;  that  on  August  20,  1820,  all 
the  ports  of  the  viceroyalty  from  Iquique  to  Guayaquil  were 


1  Mr.  Montt  to  Mr.  Crump,  October  11,  1845. 
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declared  in  a  state  of  blockade;  and  that  afber  several  partial 
engagements  on  laud  and  on  the  sea,  Lima^  the  seat  of  the 
Spanish  viceroys,. was  taken  by  the  Chilean  army  on  the  10th 
of  July  1821.  Thus,  at  the  time  of  the  seizure  of  the  money  in 
the  valley  of  Sitana  there  was  a  war  between  Chile  aud  Peru, 
the  latter  being  then  a  Spanish  colony.  At  the  same  time 
there  were,  said  the  statement,  two  wealthy  and  eminent  Span- 
ish merchants  at  Lima  named  Don  Pedro  Abadia  and  Don  Jo»6 
de  Arismendi,  who  were  able  to  obtain  special  favors  from  the 
viceroy.  No  foreigner  could  trade  in  the  colony;  and  these 
two  merchants  could  secure  advantages  to  which  no  Peruvian 
and  no  other  Spaniard  could  aspire.  Under  these  exceptional 
circumstances,  Arismendi  obtained  permission  to  introduce  into 
Lima  goods,  the  value  of  which  in  Asia  or  Europe  should  not 
exceed  $200,000,  on  board  of  one  or  two  vessels  of  any  naUan 
which  he  might  cJioose.  For  this  privilege  he  paid  into  the 
treasury  $50,000  as  a  gift  and  advanced  $150,000  on  account 
of  the  duties  on  the  proposed  importation. 

In  order  to  carry  out  his  adventure,  Arismendi  chartered 
the  Macedonianj  a  neutral  vessel,  whose  captain,  Eliphalet 
Smith,  had  served  in  previous  exi>editions  of  the  same  kind. 
On  November  25, 1819,  he  entered  into  a  contract  with  Captain 
Smith,  by  which  their  interests  in  the  enterprise  were  adjusted, 
and  by  which  it  was  provided  that  they  should  share  the  risks 
of  the  adventure  from  its  commencement  at  Canton  to  the  sale 
of  the  cargo  at  Lima.  On  the  4th  of  December  1819  he  ac- 
quired a  half  interest  in  the  brig.  In  order  to  evade  the 
Chilean  squadron,  the  Macedonian  left  Callao  at  night,  but  be- 
fore she  sailed  for  China  Arismendi,  who  feared  that  the 
blockade  of  Callao  might  continue,  obtained  permission  from 
the  viceroy  for  the  vessel  to  land  her  cargo  at  Arica  or  some 
other  port.  When  the  time  for  her  arrival  drew  near,  Aris- 
mendi constituted  Don  Pedro  Irribery  aud  Don  Jos^  Suarez 
Inclan,  at  Tacna,  as  his  consignees  to  dispose  of  the  cargo  for 
a  commission.  Subsequently  they  went  to  Arica,- where  a  part 
of  the  cargo  was  delivered.  They  effected  the  sale  of  it  for 
Arismendi.  The  property  was  disposed  of  as  his,  and  an  at- 
tempt was  made  to  have  the  proceeds  deposited  for  safety  on 
board  of  a  neutral  vessel. 

It  was,  said  the  Chilean  statement,  while  the  money  was  on 
its  way  to  this  destination,  and  in  the  territory  of  the  enemy, 
in  charge  of  Smith,  the  partner  or  agent  of  Arismendi;  of 
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Inclan,  the  agent  and  consignee  of  Arismendi;  of  Domingo 
Esteran^  the  servant  of  Tnclau,  and  of  Domingo  Barrios,  the. 
carrier,  that  it  was  captured.  The  receipt  which  was  required 
from  Captain  Balderrama  was  written  by  Inclan.  And,  not- 
withstanding his  dex)osition  at  Boston,  General  Miller  certified 
at  Lima,  on  April  1,  1831,  that  by  order  of  Lord  Cochrane 
there  were  captured  "in  the  valley  of  Si  tana  eleven  loads  of 
bags  of  dollars  and  three  loads  of  bars,  which  were  carried 
by  Eliphalet  Smith,  captain  and  supercargo  of  the  American 
schooner  Macedonian^  coming  from  Canton  with  a  cargo,  as 
was  assured,  belonging  to  Don  Pedro  Abadia,  of  JAma.^  From 
all  the  evidence  it  followed  that  the  expedition  of  the  Mace- 
donian to  China  was  originated  by  Spaniards  on  their  own 
account,  with  their  own  funds,  and  in  a  vessel  of  which  they 
were  in  part,  if  not  absolutely,  the  owners;  that  the  money 
seized  was  in  the  possession  of  their  agents,  and  that  by  his 
participation  in  the  adventure  Smith  lost  his  neutral  character, 
and  could  not  take  from  the  property  its  hostile  character.' 

The  statement  and  papers  submitted  by  Mr. 
^^"  ^  ^'  Carvallo  were  referred  to  Mr.  Bansom  H.  Gil- 
lett,  solicitor  of  the  Treasury,  whose  report 
upon  them  was  communicated  to  Mr.  Carvallo.*  In  this  report 
it  was  stated  that  when  Captain  Smith  arrived  at  Arequipa, 
atler  the  seizure  of  the  money,  he  and  those  accompanying  him 
immediately  made  a  sworn  statement  before  a  judicial  magis- 
trate. This  was  immediately  followed  up  by  notarial  protests. 
Certified  copies  of  these  papers  were  transmitted  June  17, 
1821,  to  Capt.  Charles  G.  Ridgeley,  of  the  United  States  frig- 
ate  Constellation,  then  lying  at  Callao,  and  to  Henry  Hill, 
United  States  consul  at  Valparaiso,  with  a  request  to  each  of 
them  to  demand  restitution  from  the  Government  of  Chile. 
Mr.  Hill  had  left  Valparaiso  to  return  to  the  United  States. 
He  was  succeeded,  however,  by  Michael  Hogan,  who  made 
repeated  applications  on  the  subject.  Captain  Bidgeley  soon 
afterward  proceeded  to  Valparaiso  for  the  express  purpose  of 
demanding  an  account  of  the  money,  as  well  as  .indemnity  for 
the  forcible  use  of  the  Macedonian  for  the  transportation  of 
Chilean  troops,  and  for  other  injuries  committed  by  Chilean 
officers  on  the  persons  and  property  of  citizens  of  the  United 

» S.  Ex.  Doc.  58,  35  Conir.  1  sesa.  137. 

«  Mr.  Buchanan  to  Mr.  Carvallo,  Jnly  25,  184^,  S.  Ex.  Doc.  58, 35  Cong.  X 

8(^86.  173. 
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States.  On  his  arrival  he  fouiid  Mr.  Provost,  who  was  acting 
as  special  agent  of  the  United  States  in  Chile  and  Peru,  nnder 
the  necessity  of  proceeding  immediately  to  Lima;  but  Mr. 
Hogan,  after  proper  arrangements  for  recognition,  proceeded 
to  Santiago,  where  he  had  a  correspondence  with  the  supreme 
director  of  Chile,  to  whom  he  communicated  a  copy  of  Captain 
Smith's  protest.  The  supreme  director  subsequently  answered 
that  '^  the  document  and  cause  had  been  submitteil  to  the 
court  of  prizes  in  order  that  they  might  examine  and  deter- 
mine it  ivccording  to  the  proofs  and  justice  of  the  case."  Some 
months  later  Commodore  Charles  Stewart  arrived  on  thecoivst 
in  the  United  States  ship  Franklin^  particularly  charged  to  call 
upon  the  Government  of  Chile  for  an  account  of  the  moneys 
known  to  have  been  taken  by  Lord  Cochrane  from  the  master 
of  the  Macedonian, 

In  April  1822  Commodore  Stewart  entered  into  a  corre- 
spondence with  the  supreme  director  of  Chile.  He  called 
attention  to  the  seizures  of  the  proceeds  of  a  former  cargo  of 
the  Macedonian  by  Lord  Cochrane  in  1819,  and  to  the  more 
recent  seizure  at  Sitana,  saying  that  they  had  been  the  sub- 
ject of  repeated  applications  to  the  (iovernment  of  Chile.  The 
supreme  director  inclosed  copies  of  the  sentences  pronounced 
in  respect  of  the  seizures  in  1819,  but,  as  to  the  $70,000  taken 
at  Sitana,  merely  referred  to  his  former  correspondence  with 
Captain  Rid geley,  repeating  the  assurance  that  Captain  Smith's 
protest  had  been  remitted  to  the  prize  court  at  Valparaiso. 
The  files  of  the  State  Department  showed  that  Thomas  U. 
Perkins  called  the  attention  of  the  United  States  to  the 
seizure  at  Sitana  as  early  as  August  1S22.  In  1824  Captain 
Smith,  who  was  then  in  Arequipa,  addressed  a  letter  to  Hemau 
Allen,  diplomatic  rei)resentative  of  the  United  States  in  Chile, 
calling  attention  again  to  the  several  seizures  connected  with 
the  voyages  of  the  Macedonian;  and  he  seemed  to  have  receivetl 
encouragement  from  Mr.  Allen  that  the  Chilean  Government 
might  do  justice  to  his  claims.  In  1828,  Captain  Smith  having 
returned  to  the  United  States,  the  Boston  claimants  seemed, 
said  Mr.  Gillett,  to  have  prepared  a  memorial  in  relation  to  the 
Sitana  seizure  which  they  did  not  present.  In  1840,  General 
Miller  happening  to  visit  Boston,  the  fact  was  for  the  first  time 
established  by  his  deposition  that  the  money  seized  by  Balder- 
rama  was  carried  on  board  of  Lord  Cochrane's  ship  and  appro 
priated  by  him  to  the  service  of  the  Chilean  Government- 
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General  Miller's  formal  deposition  was,  so  Mr.  Gillett  main- 
tained, of  more  weight  than  his  previous  informal  private 
certificate,  withoat  any  proof  of  the  cireauistances  ander  which 
it  was  made,  or  of  the  object  for  which  it  was  asked. 

The  Peruvian  evidence,  said  Mr.  Gillett,  consisted  of  an 
authenticated  copy  of  the  record  of  certain  proceedings  at 
Ijima,  in  1822,  which  resulted  in  a  decree  confiscating  the 
Macedonian  and  part  of  her  Canton  cargo  as  the  property  of 
Arismendi,  for  the  use  of  the  government  at  Lima,  which  was 
then  in  the  possession  of  the  forces  of  Chile  and  Buenos  Ayres 
under  General  San  Martin.  The  United  States  through  Com- 
modore Stewart  had  demanded  reparation  for  that  proceeding. 
All  these  papers  were  presented  by  John  S.  EUery,  as  admin- 
istrator of  Eliphalet  Smith  and  T.  H.  Perkins,  to  the  Attorney- 
General  of  the  United  States,  under  the  act  of  Congress  of 
1816  for  the  distribution  of  the  money  under  the  convention 
with  Peru  of  1841.  The  Attorney-General  decided  that  the 
property  belonged  to  the  claimants,  and  that  its  seizure  con- 
stituted a  just  claim  against  Peru.  He  held  that  the  voyage 
of  the  Maxiedonian  from  South  America  to  Canton  did  not 
originate  with  Spanish  merchants,  but  with  John  S.  Ellery  and 
others  in  Boston  in  1818;  and  that,  when  the  brig  arrived  in 
South  America  in  that  year  she  was  the  sole  property  of  Ellery. 
Mr.  Gillett  contended  that  Ellery  remained  the  sole  registered 
owner,  though  an  interest  was  ^^  sold  to  another  person,"  per- 
haps without  Ellery's  consent;  and  that  Arismendi's  title  to 
a  half  of  the  brig,  besides  not  being  satisfactorily  made  out, 
had  only  a  remote  bearing  on  the  question  of  title  to  the  cargo. 
He  maintained  that  Abadia  and  Arismendi  were  merely  Smith's 
consignees  and  general  agents  in  his  transactions  in  Peru ;  that 
the  contract  with  Arismendi  of  November  1819  was  broken, 
and  that  Arismendi  was  notified,  before  Smith  sailed  from 
Canton,  that  the  latter  deemed  the  contract  broken  and  at  an 
end;  that  Smith  then  had  no  funds  of  Arismendi  or  of  Abadia 
in  his  hands,  but  acted  exclusively  for  his  employers  in  the 
United  States  and  Canton;  that,  on  his  return  to  Arica,  he 
employed  to  a  limited  extent  the  persons  who  were  the  corre- 
spondents there  of  Arismendi  and  Abadia,  but  that  the  pro- 
ceeds of  his  sales  were  collected  and  held  by  him  for  Ellery 
and  others.  Chile  had,  so  Mr.  Gillett  declared,  utterly  failed 
to  establish  the  allegation  that  the  voyage  was  undertaken  for 
Arismendi.    The  claimant  on  the  other  hand  had  produced 
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original  documents,  consisting  of  books  of  account  and  letters^ 
found  among  the  papers  of  Ellery  and  Smith,  which  showed 
that  the  entire  Canton  cargo  was  composed  of  real  shipments 
by  citizens  of  the  United  States,  and  by  one  Chinese,  of  goods 
purchased  with  tlieir  own  funds,  and  intrusted  to  Smith  to  be 
disposed  of  for  the  account  of  the  respective  shippers.  Xo 
account  whatever  witli  Arismendi  or  any  other  Spaniard  was 
kept  relative  to  the  voyage.  The  means  employed  by  Smith 
to  enter  and  land  his  cargo  could  not  be  certainly  determined. 
If  he  did  so  through  Arismendi's  influence  he  would  merely 
have  been  liable  to  repay  what  the  privilege  cost.  Arismendi 
thereby  acquired  no  title  to  the  cargo  itself. 

As  to  the  charge  of  violation  of  neutrality,  Mr.  Gillett  said 
that  in  March  1821,  when  Smith  returned  from  Canton,  Peru 
was  still  under  the  government  of  Spain.  Callao  was  block- 
aded by  a  Chilean  squadron,  but  Arica,  where  Smith  entered, 
was  open.  The  first  movement  of  the  United  States  toward  a 
formal  recognition  of  any  of  the  South  American  republics 
was  the  message  of  President  Monroe  to  Congress  of  March  8, 
1822.*  Prior  to  that  time  the  United  States  had  no  x>olitical 
relations  with  any  government  in  Chile  or  Peru,  except  the 
government  of  the  King  of  Spain.  Chile,  as  a  belligerent, 
could  not  inquire  whether  the  goods  of  a  foreigner  found  in 
Peru  came  there  in  violation  of  the  municipal  law.  She  must 
show  a  plain  violation  of  neutrality.  It  was  no  violation  of 
neutrality  to  land  in  Peru  a  load  of  Chinese  goods  and  convert 
them  into  money,  or  to  place  the  proceeds  on  neutral  vessels 
of  war.  Chile  had  alleged  that  there  was  a  contract  with  her 
enemies  by  which  Smith  furnished  them  with  resources  to  con- 
tinue the  war.  Xo  such  contract  was  shown.  The  mere  pay- 
ment of  duties  would  not  suffice  to  establish  a  charge  of 
unneutral  conduct. 

In  a  review  of  Mr.  Gillett's  report,  Mr.  Car- 

'^  '^denoe  "*"  ^^^^^'  maintaining  that  the  cargo  was  Spanish 
property,  said  that  it  was  shown  by  the  records 
of  the  United  States  Treasury  that  the  claimant,  Perkins,  and 
the  executor  of  the  will  of  Ellery,  had  abandoned  one-half  of 
their  interest  in  the  award  of  the  Attorney- General  in  the  case 
of  the  Macedonian^  under  the  treaty  with  Peru,  to  certain  per- 
sons represented  by  Mr.  Carlisle,  a  lawyer  in  Washington; 
and  that  Mr.  Carlisle  had  filed  a  request  that  the  money  payable 


'  4  Wheatoii,  Appendix,  23,  and  5  Id,,  App.  154, 
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on  tbe  interest  so  released  might  be  delivered  to  him  as  the 
representjitive  of  the  trae  owner.  This  owner,  added  Mr. 
Carvallo,  doubtless  was  the  widow  of  Abadia,  whose  i>ower  of 
attorney  in  the  United  States  was  held  by  a  client  of  Mr. 
Carlisle's. 

Mr.  Carvallo  further  maintained  that  a  belligerent  had  the 
right  to  confiscate  things  belonging  to  the  enemy,  whether  on 
board  the  enemy's  vessels  or  on  those  of  friends  or  neutrals. 
Blending  neutral  interests  with  enemy  interests  imparted  to 
the  former  the  character  of  the  latter.  Mr.  Carvallo  also 
invoked  the  rule  of  1756,  prohibiting  neutrals  from  engaging, 
in  time  of  war,  in  traffic  forbidden  to  them  in  time  of  peace. 
As  the  Peruvian  commerce  was  forbidden  to  foreigners,  the 
price  of  the  license  and  advance  of  the  customs  duties  were, 
he  contended,  all  in  the  nature  of  a  war  subsidy.  The  Canton 
voyage  was  illegal  from  the  beginning. 

Replying  to  Mr.  Carvallo's  argument,  Mr.  Hunter,  acting 
Secretary  of  State,  May  24, 1853,  maintained  (1)  that  the  seiz- 
ure complained  of  could  not  be  treated  as  a  case  of  maritime 
capture;  (2)  that  the  private  property  of  an  enemy,  even  in  his 
own  country,  was  shielded  by  the  modern  law  of  nations;  (3) 
that,  even  if  the  rule  of  the  war  of  1750,  the  validity  of  which 
had  always  been  denied  by  the  United  States,  were  admitted 
to  be  sound,  it  would  not  justify  the  seizure  of  the  property  of 
citizens  of  the  United  States  by  Chilean  soldiers  on  Peruvian 
soil.  As  to  the  ownership  of  the  specie,  Mr.  Hunter  declared 
that  he  would  be  content  to  leave  the  question  to  any  intelli- 
gent and  impartial  tribunal  on  the  evidence  already  produced. 

Mr.  Carvallo,  responding  to  this  statement,  proposed  to  refer 
the  whole  case  to  an  English  jurist.  Mr.  Hunter  declined  this 
proposal,  because  Mr.  Carvallo  in  his  defense  had  to  a  great 
extent  relied  on  the  decisions  of  Sir  William  Scott.  Mr.  Hunter 
suggested  the  King  of  Sweden  or  the  King  of  Denmark.  Mr. 
Carvallo  said  that  Chile  had  no  representative  at  either  of 
those  courts,  and  suggested  either  the  King  of  the  Netherlands 
or  the  King  of  Belgium.  Mr.  Webster  on  September  2, 1852, 
informed  Mr.  Carvallo  that  the  President  would  accept  the 
King  of  Belgium. 

Though  an  arbitrator  was  thus  agreed  upon, 
^*to»ti  ^        '  ™^^®  t\i2iM  six  years  elapsed  before  the  conclu- 
sion of  terms  of  submission.    An  attempt  was 
made  on  the  part  of  some  of  the  claimants  to  secure  a  separa- 
tion of  the  various  interests  involved  in  the  case.    The  object , 

Digitized  by  VjVjOQ IC 


1460  INTERNATIONAL  ARBITRATIONS. 

of  this  effort  was  to  avoid  the  contamination  which  might 
result  from  the  possible  association  of  some  of  the  interests 
with  Spanish  interests.* 

A  convention  of  arbitration  was  signed  at  Santiago  by  Mr. 
John  Bigler,  envoy  extraordinary  and  minister  plenipotentiary 
of  the  United  States,  and  Don  Geronimo  Urmenetn,  plenipo- 
tentiary of  Chile  ad  hoc,  on  November  10, 1858.    By  this  con- 


^At  one  time  the  United  States  refused  to  submit  to  arbitration  the 
questions  whether  the  claim  was  barred  by  prescription,  and  whether  the 
American  was  mixed  with  {Spanish  property.  (Mr.  Everett,  Sec.  of  State, 
to  Mr.  Perkins,  November  22, 1852,  MS.  Dom.  Let.  XLI.  98.)  Subsequently, 
however,  it  was  decided  to  accept  the  Chileuu  proposal.  (Mr.  Everett, 
Sec.  of  State,  to  Mr.  Gardiner,  March  3, 1853,  Id.  308.)  On  April  28,  1853, 
Mr.  Marcy,  Secretary  of  State,  addressed  to  Mr.  W.  H.  Gardiner  the  follow- 
ing letter: 

"  Sir  :  By  previous  appointment,  I  yesterday  had  an  official  interview 
with  Mr.  Carvallo,  the  Chilean  minister,  upon  the  subject  of  the  claim  in 
the  case  of  the  Macedonian.  He  expressed  anxiety  to  bring  the  subject  to 
a  close.  It  seems  to  me  that  this  is  also  desirable  for  the  government  and 
for  the  claimants.  It  is  understood  that  a  translation  of  his  note  to  the 
Department  of  the  26th  of  August  last  proposing  a  reference  of  the  claim 
to  the  King  of  Holland  or  the  King  of  the  Belgians  was  communicated  to 
you  as  the  agent  of  the  parties  interested.  That  note  embraced  the  draft 
of  a  convention  stipulating  to  submit  to  the  arbiter  the  question  whether 
the  claim  was  not  barred  by  the  lapse  of  time  between  its  origin  and  its 
presentation  to  the  Chilean'  Government,  and  also  whether,  if  the  treasure 
was  in  part  the  property  of  Spanish  subjects,  that  part  which  was  owned 
by  neutrals  was  not  lawfully  seized. 

''This  note  has  never  been  officially  answered,  and  it  does  not  appear 
from  the  files  of  the  Department  that  the  claimants  have  communicated 
their  views  in  regard  to  the  propositions  which  it  contains. 

"There  was  a  correspondence  upon  the  subject  between  Mr. Carvallo 
and  Mr.  Everett.  It  appears  from  this  correspondence  that  conferences  in 
regard  to  it  took  place  from  time  to  time  between  those  gentlemen ;  that 
Mr.  Carvallo  offered  to  refer  the  case  for  the  decision  of  the  King  of  the 
Belgians  upon  the  proofs  and  arguments  which  had  been  exchanged  at 
Santiago  de  Chile  and  Washington,  but  that  Mr.  Everett  was  at  last  reluc- 
tant to  accept  the  offer  without  your  sanction,  which  does  not  appear  to 
to  have  been  received  while  he  was  Secretary  of  State. 

"  Under  these  circumstances  I  will  thank  yon  to  inform  the  Department 
without  any  delay  that  can  be  avoided  of  the  objections,  if  any,  which 
you  may  have  to  Mr.  Carvallo's  overture. 

''When  the  interposition  of  the  government  is  solicited  and  granted  for 
the  purpose  of  presenting  a  claim  against  a  foreign  power,  the  claim  is 
considered  to  be  a  national  affair,  in  adjusting  which  the  government  is 
bound  to  exercise  its  best  discretion,  but  is  not  considered  to  be  under  any 
obligaticm  to  proceed  implicitly  in  accordance  with  the  views  of  the  claim- 
ants. Still,  in  some  instances,  and  from  its  antecedents  in  this  especially, 
those  views  are  entitled  to  respect."    (MS.  Dom.  Let,  XLI.  347.) 
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vention  the  contracting  parties  agreed  to  submit  to  the  King 
of  Belgium  the  following  questions: 

1.  Whether  the  claim  in  question  was  "just  in  whole  or  in 
partr 

2.  If  it  was  just  in  whole  or  in  part,  "what  amount"  should 
be  paid  by  Chile  "as  indemnity  for  the  capture?" 

3.  Whether  interest  on  the  capital  should  be  paid ;  and  if 
so,  at  what  rate  and  from  what  date? 

It  was  expressly  agreed  that  the  question  of  prescription 
should  be  excluded  from  the  consideration  of  the  arbitrator. 

It  was  stipulated  that  the  questions  at  issue  should  be 
decided  by  the  arbitrator  on  the  di])1omatic  correspondence 
and  the  documents  and  other  proofs  produced  during  the 
controversy,  together  with  a  memorial  or  argument  thereon 
to  be  presented  by  each  party.  Each  party  was  required 
to  present  its  memorial,  correspondence,  and  documents  to 
the  arbitrator  within  a  year  from  the  date  of  its  receipt 
of  notice  of  his  acceptance,  and  to  furnish  the  other  party 
with  a  list  of  the  papers  three  months  in  advance  of  such 
presentation. 

By  the  convention  "each  of  the  govern- 

*  tan"  '  ^  ments  represented  by  the  contracting  parties" 
was  "authorized  to  ask  and  obtain  the  accept- 
ance of  the  arbiter."  On  March  24,  1860,  Mr.  Cass,  then  Sec- 
retary of  State,  instructed  Mr.  E.  Y.  Fair,  the  minister  of  the 
United  States  at  Brussels,  to  endeavor  to  ascertain  in  an  unof- 
ficial manner,  if  poj^sible,  whether  His  Majesty  would  accept 
the  trust  confided  to  him  by  the  treaty.  Mr.  Cass  said  it  was 
understood  that  Mr.  Carvallo,  formerly  Chilean  minister  in 
Washington,  had  been  appointed  to  represent  the  Government 
of  Chile  at  Brussels,  and  suggested  that  if  he  should  be  there 
when  the  instruction  was  received,  or  if  he  should  be  expected 
to  arrive  within  a  reasonable  time,  Mr.  Fair  might  unite  with 
him  in  making  a  formal  application  to  His  Majesty,  which, 
however,  Mr.  Fair  was  instructed  to  do  alone  if  necessary. 
On  the  30th  of  April  Mr.  Fair  replied  that  he  had  been 
unofficially  informed  by  the  minister  for  foreign  aff"airs  that 
His  Majesty  would  act  as  arbiter.  Mr.  Fair  further  stated  that 
Mr.  Carvallo  had  arrived  in  Brussels,  but  had  not  yet  pre- 
sented his  letters  of  credence  or  been  received  by  the  King; 
but  that  as  soon  as  he  had  been  officially  recognized  by  the 
Belgian  Government,  a  joint  and  formal  application  to  His 
Majesty  would  be  made.    On  July  9, 1860,  Mr.  Fair  informed 
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Mr.  Cass  that  His  Majesty  bad  formally  accepted  the  appoint- 
meut  as  arbiter  upon  the  united  application  of  himself  and  the 
Chilean  minister,  and  in  a  subsequent  dispatch  he  stated  that 
the  arbitrator  would  require  the  documents  presented  to  him 
to  be  translated  into  the  French  language. 

The  memorial  of  the  United  States,  ad- 
8iilimiML<m  of  Cases,  dressed  to  His  Majesty  the  King  of  the 
Belgians,  Wiis  transmitted  by  Mr.  Seward, 
Secretary  of  State,  to  Mr.  H.  S.  Sanford,  Mr.  Fair's  successor, 
on  March  26, 1861.  In  the  instructions  with  which  it  was  sent 
Mr.  Seward  said  that  the  other  documents  and  proofs  referred 
to  in  the  convention  had  been  intrusted  to  the  care  of  Mr.  C. 
G.  Ripley,  who,  on  account  of  his  past  connection  with  the 
claim,  had  repaired  to  Brussels  for  the  purpose  of  rendering 
such  services  as  his  intimate  knowledge  of  the  subject  might 
enable  him  to  afford.  Mr.  Ripley,  said  Mr.  Seward,  would 
report  to  Mr.  Sanford  and  deliver  the  pai)ers  to  him,  and  Mr. 
Sanford  was  instructed  to  have  them  translated  into  French, 
the  necessary  expense  to  be  paid  out  of  the  contingent  fund  of 
the  legation. 

On  the  17th  of  April  1861  Mr.  Fair,  who  was  still  in  the 
legation,  reported  that  Mr.  Ripley  had  arrived  in  Brussels  with 
the  documents  intrusted  to  his  care,  and  that  lists  of  the 
papers  had  been  exchanged  in  compliance  with  the  terms  of 
the  convention. 

On  July  8,  1861,  Mr.  Sanford  reported  that  by  an  under- 
standing between  his  predecessor  and  Mr.  Carvallo  the  sub- 
mission of  the  papers  to  the  arbiter  was  lixed  for  the  7th 
instant,  but  that,  as  that  day  fell  on  a  Sunday,  he  had  agreed 
with  Mr.  Carvallo  to  send  the  papers  on  both  sides  to  the 
minister  for  foreign  affairs  on  the  8th  of  July,  though  their 
respective  communications  bore  date  as  of  the  preceding  day. 
For  some  time  after  the  submission  of  the 
"a** Mi  *  papers  the  King  was  confined  by  a  long  and 
painful  malady.  The  voluminous  documents 
were,  however,  placed  in  the  hands  of  a  jurist  attached  to  the 
department  of  justice  for  the  preparation  of  an  abstract  for 
His  Majesty.  On  May  23, 1863,  Mr.  Sanford  inclosed  to  Mr. 
Seward  the  decision  and  award  of  the  King,  which  was 
acknowledged  by  the  Department  of  State  on  the  13th  of  June 
in  an  instruction  transmitting  a  letter  from  the  President  of 
the  United  States  to  His  Majesty  the  King  of  the  Belgians 
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acknowledging  his  services  as  umpire.  At  the  same  time  Mr. 
Sanford  was  instructed  that  it  might  be  proper  to  tender  some 
I)ecuniary  compensation  to  the  persons  employed  to  i)repare 
the  papers  for  His  Msyesty,  the  tender  of  course  to  be  made 
openly  and  through  the  government.  Mr.  Sanford,  in  a  dis- 
patch of  July  2,  1863,  conveyed  the  opinion  of  the  Belgian 
(iovernment  that  gifts  of  some  objects  of  value  would  be 
unobjectionable;  and  he  was  authorized  to  present  such  as  he 
might  deem  most  appropriate,  the  cost  not  to  exceed  a  certain 
sum. 

Mr.  Sanford,  in  transmitting  the  award,  said:  "I  have  good 

reason  to  believe  that  His  Majesty  has  given  to  the  study  of 

the  bulky  documents  of  this  case  great  care  and  labor,  and  the 

award  may  be  characterized,  in  fact,  as  his  own  personal  work." 

The  text  of  the  award  was  as  follows : 

Text  of  the  Award.      "  Nous,  Leopold,  lioi  des  Beiges : 

"Ayant  accepts  les  fonctions  d'arbitre  qui 
nous  out  4t6  conferees  par  une  convention  sign^e  A.  Santiago  le 
10  novembre  1858,  entre  les  Etats X'nis  et  le  Chili,  dans  le 
difierend  qui  s'est  61ev6  entre  ces  Etats  an  snjet  de  la  saisie 
d'une  somme  d'argeut  op^r^e  le  9  mai  1821,  par  ordre  de  Lord 
Cochrane,  vice-amiral  de  Pescadre  chilienne,  dans  la  vallee  de 
Sitaua,  sur  le  territoire  de  I'ancienne  vice-royautci  du  Perou, 
laquelle  somme  provenait  de  la  vente  de  marchandises  impor- 
t^es  par  le  brick  *  Macedonian;' 

**Anime  du  d^sir  sincere  de  r^pondre  par  une  decision  acra- 
pnleuse  et  impartiale  i\  la  con  fiance  que  les  hautes  parties 
contractantes  nous  out  t^moignee; 

"Ayant,  t\  cet  effet,  dilnient  examine  et  mfirement  pes6  la 
susdite  convention  ainsi  que  les  memoires  avec  leurs  annexes 
que  le  Ministre  Resident  des  Etats-Unis  et  I'Envoy^  Extraor- 
dinaire et  Ministre  Pl^nipotentiaire  du  Chili  il  Bruxelles  ont 
communiques  k  notre  Ministre  des  Aftaires  Etrang^res  sous 
Iadatedu7juilletl861; 

"  Voulant,  pour  remplir  le  mandat  que  nous  avons  accepte, 
IK)rter  i\  la  connaissance  des  hautes  parties  contractantes  le 
resnltat  de  notre  examen  et  notre  opinion  sur  chacune  des 
trois  questions  soumises  k  notre  arbitrage,  savoir: 

*<  1.  La  reclamation  faite  par  le  Gouvernement  des  Etats  Unis 
d'Ara^rique  si  celui  du  Chili,  an  snjet  de  la  saisie  de  I'argent 
mentionnee  dans  le  ])reambule  de  la  convention,  estelle  fondee 
en  tout  on  en  partie? 

"  2.  Si  elle  est  fondle  en  tout  ou  en  partie,  quelle  somme  le 
Gouvernement  du  Chili  doit-il  ])ayer  {\  cclui  des  Etats-Unis 
pour  Findemniser  de  cette  saisie  f 

"3.  Le  Gouvernement  du  Chili,  outre  le  capita!,  doit-il 
I'int^ret,  et  dans  Fafiirmative,  depuis  quelle  date  et  a  cjuel  taux 
Finter6t  doitil  etre  pay6! 
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"  Qaant  Ti  la  preniitTe  question : 

'<  II  est  do  fait  que  la  saisie  a  eu  lien  le  9  niai  1821,  dans  la 
vallee  de  Sitana  i\  plusieures  lieues  des  cotes  dans  I'interieur 
des  terres ; 

"  Considerant,  que  d'apr^s  les  principes  des  droits  des  gens, 
la  propri^te  priv^e  n'est  pas  saisissable  sur  terre,  qu'elle  appar- 
tienne  i\  un  neatre  on  i\  an  ennemi; 

"  Oousid^raiit,  toatefois,  que  le  Gouveruement  des  Etats-IInis 
ii'a  pu  r^clamer  qu'au  iiom  des  int^rets  representes  par  ses 
nationanx: 

^^  Kous  sommes  d'avis  que  la  reclamation  faite  par  les  Etats- 
Unis  i\  celui  du  Chili  est  fondle  en  ce  qui  concerne  la  partie 
des  valenrs  saisies  apparteuant  h  des  citoyens  des  Etats-Uuis. 

'*  Quant  i\  la  seconde  question : 

^^  II  est  de  fait  que  lasomme  saisie  s'^levait  h  70,400  piastres 
ou  dollars. 

*<  Gonsid^rant  que  cette  sonime  proveuait  d'une  operation 
entreprise  en  coramun  et  dont  la  liquidation  devait  se  faire 
sur  les  bases  fix^es  dans  le  contrat  iutervenu  entre  les  parties 
le  25  novembre  1819; 

"Consid^^rant  que,  d'apr^s  ce  contrat,  le  produit  de  Popera- 
tion  devait  se  r^partir  de  la  maniere  suivante: 

''f  pour  Arizmendi  du  chef  de  son  permis  d'iniportation  et 
de  50,000  piastres  qu'il  apportait  en  capital; 

^'i  pour  Smith,  du  chef  du  navire; 

"f  pour  les  preteurs  du  chef  de  leurs  avances; 

"  Consid(irant  que  les  preteurs  <^taient  des  citoyens  des  Etats- 
XJuis  i\  Texception  d'nn  marchand  chinois  de  Canton  dont  Smith 
^tait  le  mandataire; 

"  Nous  sommes  d'avis  quele  Gouvemement  du  Chili  doit  resti- 
tuer  '^  celui  des  Etats- Unis  les  ^  des  70,400  piastres  ou  dollars 
saisis,  soit  42,400  piastres  ou  dollars,  dout  14,080  pour  le 
cinquieme  de  Smith,  de  28,160  pour  les  deux  cinqni^mes  des 
preteurs.    • 

"  Quant  s\  la  troisieme  question ; 

"II  est  de  fait  que  les  ayants-droit  ont  6t6  prlv^s  depuis  le 
9  mai  1821,  des  inter(3ts  de  la  somme  saisie. 

"  Consid^rant  que  la  saisie  n'titaut  pas  fondee,  la  restitution 
du  capital  saisi  doit  en  trainer  celle  des  interets; 

"  Considerant,  toutefois,  que.jusqu'au  19  mars  1841,  le  Gou- 
vemement des  Etats-Unis  n'a  rien  fait  pour  hater  une  solution ; 

*'Oon8id6rant,  eu  outre,  qu't\  partir  du  26  d^cembre  1848,  les 
hautes  parties  coiitractantes  etaient  d'accord  en  principe,  sar 
la  n^cessit6  d'un  arbitrage; 

"  Consid^rant,  enfin,  que  le  taux  legal  de  Piut^iret  dans  FEtat 
de  Massachusetts,  auquel  appartenaient  le  capitaine  Smith  et 
les  r^clamants,  est  de  6% ; 

Nous  sommes  d'avls  que,  outre  le  capital  de  42,400  piastres 
ou  dollars,  le  Gouveruement  du  Chili  doit  payer  i\  celui  des  Etats- 
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Unis  les  int^rete  de  cette  somme  an  taux  de  6%  par  an  depniH 
le  19  mars  1841,  jnsqu'au  26  d^cembre  1848. 

"  Fait  et  donn6  eii  double  expedition  soaa  notre  sceau  royal 
an  Chateau  de  Laekeu,  le  quinzieine  jonr  du  mois  de  mai  1863. 

[L.  S.]  "  LEOPOLD." 

[TraDslatioD.] 

<^We,  Leopold,  King  of  the  Belgians,  having  accepted  the 
office  of  the  arbitn^tor,  intrusted  to  us  by  a  convention  signed 
at  Santiago,  November  10,  1858,  between  the  United  States 
and  Chile,  in  the  difference  which  has  arisen  between  those 
states,  relative  to  the  seizure  of  a  sum  of  money,  which  took 
place  May  9, 1821,  by  order  of  Lord  Cochrane,  vice-admiral  of 
the  Chilean  squadron,  in  the  valley  of  Sitana,  in  the  territory 
of  the  former  viceroyalty  of  Peru,  whicli  sum  had  been  received 
for  the  sale  of  goods  imported  by  the  brig  Macedonian. 

"Being  actuated  by  a  sincere  desire  to  respond  by  a  scrupu- 
lous and  impartial  decision  to  the  confidence  manifested  in  us 
by  the  high  contracting  parties; 

"  Having  to  this  effect  duly  examined  and  carefully  weighed 
the  aforesaid  convention,  t^ogether  with  the  memorials  and 
their  inclosures,  which  the  minister  resident  of  the  United 
States  and  the  envoy  extraordinary  and  minister  plenipoten- 
tiary of  Chile  at  Brussels  communicated  to  our  minister  of 
foreign  affairs,  under  date  of  July  7,  1861; 

"Desiring,  in  order  properly  to  perform  the  duty  which  we 
have  accepted,  to  bring  to  the  knowledge  of  the  high  contract- 
ing parties  the  result  of  our  examination  and  our  opinion  on 
each  of  the  questions  which  have  been  submitted  to  us  for 
arbitration,  to  wit: 

"1.  Is  the  claim  i)resented  by  the  United  States  Government 
to  that  of  Chile,  on  account  of  the  seizure  of  the  money  men- 
tioned in  the  preamble  of  the  convention,  well  founded  either 
in  whole  or  in  partY 

"2.  If  it  is  well  founded  either  in  whole  or  in  part,  what 
amount  should  be  paid  by  the  Government  of  Chile  to  that  of 
the  United  States,  in  order  to  indemnify  it  for  the  aforesaid 
seizure  1 

"3.  Does  the  Government  of  Chile  owe  the  interest  in  addi- 
tion to  the  principal;  and  if  so,  from  what  date  and  at  what 
rate  should  interest  be  paid? 

"As  to  the  first  question,  the  fact  has  been  established  that 
the  seizure  took  place  on  the  9th  day  of  May  1821  in  the  valley 
of  Sitana,  several  miles  from  the  coast  in  the  interior. 

"Whereas,  according  to  the  law  of  nations,  private  property 
is  not  seizable  on  land,  whether  it  belongs  to  a  neutral  or  to  an 
enemy; 

"Whereas,  however,  the  United  States  Government  could 
present  a  claim  only  in  the  name  of  the  interests  represented 
by  it«  citizens; 
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"We  are  of  the  opinion  tbat  tlie  claim  preferred  by  the 
United  States  against  Chile  is  well  founded  as  regards  that 
portion  of  the  amount  seized  which  belongs  to  citizens  of  the 
United  States. 

"As  to  the  second  question,  the  fact  has  been  est^iblished 
that  the  sum  seized  amounted  to  $70,400. 

"  Whereas  this  sum  was  the  product  of  an  operation  under- 
taken in  common  and  the  liquidation  of  which  was  to  take 
place  on  the  bases  fixed  in  the  contract  made  between  the 
parties  on  the  25th  day  of  November  1819; 

"Whereas  according  to  this  contract  the  proceeds  of  the 
operation  were  to  be  divided  in  the  following  manner: 

"Two-fifths  for  Arizmendi,  on  the  ground  of  his  permission 
to  import  and  of  $50,000  which  he  had  given  as  capital. 

"  One-fifth  for  Smith,  for  the  use  of  tlie  vessel; 

"  Two-fifths  for  the  lenders,  on  the  ground  of  their  advances; 

"  Whereas  the  lenders  were  United  States  citizens  with  the 
exception  of  a  Chinese  merchant  of  Canton,  whose  attorney 
Smith  was; 

"We  are  of  opinion  that  the  Government  of  Chile  should  re- 
fund to  that  of  the  United  States  three-fifths  of  the  $70,400 
seized — that  is  to  say,  $42,400,  $14,080  of  wliich  are  for  Smitli's 
fifth,  and  $28,100  of  which  are  for  the  two-fifths  of  the  lenders. 

"  As  to  the  third  question ; 

"  The  fact  has  been  established  that  the  parties  interested 
have  been  deprived,  since  May  9, 1821,  of  the  interest  on  the 
sum  seized ; 

"  Whereas,  since  the  seizure  was  not  a  rightful  one,  the  res- 
titution of  the  principal  seized  should  involve  that  of  interest; 

"  Whereas,  however,  nothing  was  done  by  the  United  States 
Government  to  hasten  a  settlement  until  March  19,  1841; 

"  Whereas,  moreover,  from  December  26, 1848,  the  high  con- 
tracting parties  were,  in  principle,  agreed  as  to  the  necessity 
of  arbitration; 

"  Whereas,  finally,  the  legal  rate  of  interest  in  the  state  of 
Massachusetts,  of  which  state  Captain  Smith  and  the  claim- 
ants were  citizens,  is  0  per  cent. 

"  We  are  of  the  opinion  that,  in  addition  to  the  principal  of 
$42,400,  the  Government  of  Chile  should  pay  that  of  the  United 
States  interest  on  this  sum  at  the  rate  of  6  per  cent  per  annum 
from  March  19, 1841,  to  December  20,  1848. 

"  Done  in  duplicate,  under  our  royal  seal,  at  the  Castle  of 
Laeken,  this  15th  day  of  May  1803. 

fL.  s.l  "Leopold/'' 


^  Cases  of  the  Franklin  and  Good  Return :  At  the  time  when  the  conven- 
tion for  the  arbitration  of  the  case  of  the  Macedonian  was  coilcluded,  various 
other  unsettled  claims  were  pending  between  the  two  governments. 
Among  these  were  claims  on  account  of  the  whaling  vessels  Franklin  and 
Good  Return,  which  were  seized  at  Talcnhuano  May  31,  1832,  on  a  charge 
of  violation  of  the  customs  laws.    In  the  case  of  the  Good  Return,  which 
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put  into  Talcahnaiio  May  21,  1832,  in  distress,  the  charge  -was  base<l  on 
the  fact  that  one  of  her  sailors,  who  went  ashore  intending  to  sell  some 
articles  of  old  clothing,  took  with  him  also  2  pounds  of  tobacco,  which, 
as  the  Chilean  officers  alleged,  he  endeavored  to  sell.  This  circumstance 
led  to  the  search  of  the  vessel,  even  the  tranks  of  the  sailors  being  over- 
hauled, and  from  twenty-five  trunks  aboard  the  ship  there  were  collected 
altogether  about  19  pounds  of  chewing  tobacco.  In  the  captain's  cabin, 
exposed  to  view,  a  similar  quantity  of  tobacco  was  found,  together  with 
a  small  quantity  of  tea  and  a  few  bottles  of  rum.  The  tobacco  and  all 
other  stores  found  on  board  were  intended  for  the  ship's  use  The  Frank- 
lin was  similarly  visited  and  seized,  the  only  difference  between  the  two 
cases  being  that,  in  the  case  of  the  Franklin,  it  was  not  alleged  that  a 
sailor  had  sold  or  attempted  to  sell  any  part  of  his  rations  on  shore.  After 
they  were  seized  the  vessels  were  dismantled ;  and  they  were  detained  till 
October  27,  1832,  a  period  of  five  months,  when  they  were  released  under 
a  judicial  order  directing  the  master  of  the  port,  ''no  charges  having  been 
made,''  to  allow  them  to  continue  their  voyage.  (Mr.  Starkweather,  United 
States  minister  to  Chile,  to  Mr.  Cass,  Sec.  of  State,  May  30, 1855,  MS.)  On 
August  28. 1833,  Mr.  McLane,  Secretary  of  State,  sent  to  Mr.  Hamm,  cliarg<S 
d'affaires  of  the  United  States  at  Santiago,  memorials  from  the  owners  of 
the  vessels,  and  stated  that  the  proceedings  against  them  seemed  to  have 
been  '*  unlawful  and  unjust."  (MSS.  Dept.  of  State.)  For  many  years 
the  claims  do  not  appear  to  have  been  pressed;  but  in  1854  Mr.  Marcy  in- 
structed Mr.  Starkweather,  then  minister  of  the  United  States  at  Santi- 
ago, to  seek  a  settlement  of  them.  Mr.  Marcy  stated  that  the  grounds  of 
the  seizure  were  too  frivolous  to  warrant  such  a  measure,  and  that  the 
Chilean  Government  had  at  the  time,  as  a  ''gracious"  act,  tendered  the 
parties  $6,000,  without  acknowledging  any  liability.  (Instructions  of 
September  18,  1854,  MS.)  The  Chilean  Government  argued  that,  as  the 
tobacco  on  board  the  ships  was  not  included  in  their  manifests,  it  was  to 
be  presumed  that  it  was  intended  for  sale.  The  United  States  replied 
that  there  could  have  been,  under  the  circumstances,  no  intention  on  the 
part  of  the  vessels  to  violate  the  law  and  no  motive  for  so  doing;  that 
tobacco  was  as  necessary  for  seamen  as  bread;  and  that  the  quantity 
found  on  board  was  too  small  to  suggest  anything  beyond  a  personal  use. 
(Mr.  Marcy  to  Mr.  Starkweather,  June  2, 18.55,  MSS.  Dept.  of  State.)  The 
Chilean  Government  offered  to  pay  $10,0(K)  in  the  case  of  the  Frank- 
lin, and  this  offer  was  accepted  by  the  claimants  ^Mr.  Cass,  Sec.  of 
State,  to  Mr.  Bigler,  August  2,  MSS.),  though  it  seems  that  Mr.  Bigler 
afterward  obtained  nearly  $15,000.  The  Government  of  the  United  States 
considered  that  the  settlement  of  the  claim  of  the  Franklin  involved 
an  ailmission  by  the  Chilean  Government  of  the  claim  in  the  case  of  the 
Oood  Betum,  (Mr.  Seward,  Sec.  of  Stat<^,  to  the  United  States  minister 
at  Santiago,  April  30,  1862,  MSS.)  The  Chilean  Government,  however, 
maintained  that  there  was  an  important  dissimilarity  between  the  two 
cases.  In  1872  the  Chilean  Government  offered  to  submit  the  case  of  the 
Goorf  JRetum,  as  well  as  all  other  pending  claims,  to  arbitration.  (Mr. 
Root,  United  States  minister  at  Santiago,  to  Mr.  Fish,  Sec.  of  State,  April 
8, 1872,  MSS.)    This  proposition  was  not  accepted,  for  the  reason  that  the 
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United  States  hopefl  to  effect  a  settlement  of  the  case  of  tlie  Good  Return 
immediately.  In  1873,  however,  a  protocol  Avas  ooncladed  at  Santiago  for 
the  submission  of  the  case  to  the  arbitration  of  Mr.  Carl  L.  Levenhagen, 
German  minister  resident  at  Santiago.  (Mr.  Logan  to  Mr.  Fish,  Decem- 
ber 15,  1.873,  MSS.)  Subsequently  Mr.  Levenhagen  was  compelled  to  leave 
the  country  by  reason  of  ill  health,  and  Mr.  Sanminiatelli,  charge  d'affaires 
of  Italy  at  Santiago,  was  substituted  for  him  as  arbitrator.  But  the 
case  was  not  arbitrated.  When  the  protocol  was  submitted  to  the 
Chilean  congress  the  minister  for  foreign  affairs  asked  for  authority  to 
settle  the  claim  at  once  by  the  payment  (»f  a  gross  sum.  Such  authority 
was  given  by  a  law  of  July  18,  1874,  and  on  December  18,  1874,  an  agree- 
ment was  concluded  at  Santiago  for  the  payment  of  $20,000  in  Chilean 
gold  in  full  settlement  of  the  claim,  and  a  draft  for  that  sum  was  handed 
to  the  minister  of  the  United  States.  Its  valne  iu  United  States  gold  was 
$18,229.16.     (Mr.  Logan  to  Mr.  Fish,  December  19,  1874,  MSS.) 
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UNITED  STATES  AND   CHILEAN   CLAIMS   COMMIS- 
SION: CONVENTION  OP  AUGUST  7,  1892. 

,  At  the  time  when  tbe  MacedoniaH  claims 

tnti0iL  ^^^®  settled  other  claims  of  citizens  of  the 

United  States  against  Chile  were  pending. 
Of  the  latter  claims  some  were  afterward  directly  settled,  but 
various  new  claims  arose  during  the  war  between  Chile  and 
Peru  of  1879-'82*  as  well  as  during  the  civil  war  in  the  former 
country  of  1890-'91.  By  the  convention  of  August  7, 1892,  it 
was  provided  that  ^'all  claims  on  the  part  of  corporations,  com- 
panies or  private  individuals,  citizens  of  the  United  States, 
upon  the  Government  of  Chile,  arising  out  of  acts  committed 
against  the  i>ersons  or  property  of  citizens  of  the  United 
States  not  in  the  service  of  the  enemies  of  Chile  or  voluntarily 
giving  aid  and  comfort  to  the  same,  by  the  civil  or  military 
authorities  of  Chile,"  and  on  the  other  hand  ^<  all  claims  on 
the  part  of  corporations,  companies,  or  private  individuals, 
citizens  of  Chile,  upon  the  Government  of  the  United  States, 
arising  out  of  acts  copimitted  against  the  persons  or  property 
of  citizens  of  Chile,  not  in  the  service  of  the  enemies  of  the 
United  States,  or  voluntarily  giving  aid  and  comfort  to  the 
same,  by  the  civil  or  military  authorities  of  the  Government 
of  the  United  States,''  should  be  referred  to  three  commis- 
sioners, one  of  whom  should  be  named  by  the  President  of  the 
United  States  and  one  by  the  President  of  Chile,  and  the 
third  by  mutual  accord  between  the  President  of  the  United 
States  and  the  President  of  Chile,  or  if  they  should  be  unable 
within  a  certain  time  to  agree,  by  the  President  of  Switzer- 
land. 


» For.  Rel.  1888,  I.  180. 
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The  commissioners  thus  named  were  required  to  meet  in 
Washington  within  six  months  after  the  exchange  of  the  rati- 
fications of  the  convention  and  as  their  first  act  in  so  meeting 
to  make  and  subscribe  a  solemn  declaration  in  certain  pre- 
scribed terms.  They  were  then  required  to  proceed  to  the  con- 
sideration of  the  business  before  them,  and  within  six  months 
from  the  day  of  their  first  meeting  to  decide  the  claims  pre- 
sented for  their  consideration. 

It  was  provided  that  the  concurring  decisions  of  any  two 
of  the  commissioners  should  be  adequate  for  the  determina- 
tion of  any  question  arising  in  the  course  of  their  proceedings 
and  for  every  final  award. 

The  convention  contained  various  other  stipulations  which 
it  is  unnecessary  here  to  detail. 

The  commissioners  met  at  the  office  of  the 
^'^f^^^^  *^®  Secretary  of  State,  in  Washington,  at  11  o'clock 
a.  m.,  July  25, 1893 ;  and  after  having  exhibitetl 
to  each  other  their  credentials,  made  and  subscribed  before 
Mr.  A.  A.  Adee,  Acting  Secretary  of  State,  the  solemn  decla- 
ration prescribed  by  the  convention  that  they  would  impar- 
tially and  carefully  examine  and  decide,  to  the  best  of  their 
judgment  and  according  to  public  law,  justice,  and  equity,  with- 
out fear,  favor,  or  affection,  all  claims  within  their  cognizance. 

The  commissioner  on  the  part  of  the  United  States  was  Mr. 
John  Goode;  on  the  part  of  Chile,  Mr.  Domingo.  Oana,  the 
Chilean  minister  at  Washington.  As  third  commissioner 
there  appeared  Mr.  Alfred  de  Claparede,  minister  of  Switzer- 
land in  Washington,  who  had  been  named  by  the  President  of 
the  Swiss  Republic.  Mr.  Claparede  was  chosen  by  his  asso- 
ciates as  president  of  the  commission. 

Mr.  George  H.  Shields  appeared  as  agent  and  counsel  for 
the  United  States,  and  Mr.  J.  Francisco  Vergara  Donoso  as 
agent  and  counsel  for  Chile.  Tiie  latter  was  assisted  in  his 
labors  as  counsel  by  Mr.  George  S.  Boutwell. 

Mr.  Arthur  Fergusson  acted  as  secretary  on  the  part  of  the 
United  States,  and  Mr.  Marcial  A.  Martinez  de  F.  as  secretary 
the  part  of  Chile. 

The  agents  of  the  two  governments  were  instructed  by  the 
commission  to  draft  rules  for  its  consideration,  and  an  adjourn- 
ment was  then  taken  to  August  15, 1893. 

On  that  day  the  commissioners  reassembled 

Adoption  of  Boles,  and  entered  VL\)on  the  examination  of  a  draft 

of  rules  which  the  agents  had  presented.    This 

draft  was  discussed  and  amended,  and  as  amended  was  finally 
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adopted.  But  during  the  discussion  of  it  an  apprehension 
was  disclosed  that  the  provisions  of  the  convention  wouhl 
prove  inadequate  for  the  accomplishment  of  the  task  committed 
to  the  commission^ 

By  Article  V.  of  the  convention  it  vras  provided  that  the 
commissioners  should  '•  without  delay,  after  the  organization 
of  the  commission,"  proceed  to  '*  examine  and  determine"  the 
claims  within  their  cognizance,  and  that  "notice"  should  be 
given  to  the  respective  governments  of  "the  day  of  their 
otgflhissatiott  ttud  teadiness  to  proceed  to  the  transaction  of 
the  business  of  the  commission."  By  Article  VIII.  it  was 
provided  that  every  claim  should,  unless  there  were  special 
reasons  for  delay,  be  "  presented  to  the  commissioners  within 
a  period  of  two  months,  reckoned  from  the  day  of  their  first 
meeting  for  business,  after  notice  to  the  respective  governments 
as  prescribed  in  Article  V.,"  and  that  the  commissioners  should 
"be  bound  to  examine  and  decide  upon  every  claim  within  six 
months  from  the  day  of  their  first  meeting  for  business  as 
aforesaid,"  exclusive  of  any  time  during  which  the  sessions  of 
the  board  might  be  interrupted  by  the  death,  incapacity, 
retirement,  or  cessation  of  the  functions  of  any  of  the  commis- 
sioners. In  view  of  these  provisions  the  commissioner  and 
the  agent  of  Chile  urged  that  the  commission  should  postpone 
the  fixing  of  a  day  for  the  first  meeting  for  business,  since  the 
period  of  six  months,  unless  the  commencement  of  its  running 
should  be  deferred,  would  not  afford  time  enough  for  obtaining 
testimony  from  Chile  and  Peru;  and  they  suggested  that  the 
attention  of  the  two  governments  should  be  called  to  this  diffi- 
culty, and  that  they  should  be  asked  to  provide  for  an  extension 
of  the  treaty.  The  commissioner  on  the  part  of  the  United 
States,  though  willing  to  recommend  an  extension,  thought 
that  the  board  should  proceed  without  delay  to  dispose  of  any 
cases  that  might  be  ready,  while  the  agent  of  the  United  states 
expressed  the  exi)ectation  that  he  would  be  able  to  submit  his 
cases  with  such  promptitude  that  they  could  be  disposed  of 
within  six  months  from  the  first  meeting  for  business,  with  a 
reasonable  allowance  of  time  for  defense.  After  further  dis- 
cussion, Messrs.  Claparede  and  Goodc  determined  upon  Octo- 
ber 0, 1893,  as  the  day  of  the  first  meeting  for  business,  Mr. 
€laparede  accompanying  his  vote  with  the  proviso  that  on  the 
day  in  question  the  first  act  of  the  commission  should  be  to 
communicate  to  the  two  governments  a  statement  showing  the 
5627-Vol.  2 31  ^,^,^,^^^  ,^^  v^^Oglc 
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necessity  for  an  extension  of  time.  Mr.  Gana  abstained  from 
voting.^ 

After  the  adoption  of  rules  the  secretaries  reported  that 
they  had  secured  quarters  for  the  coraniission  at  No.  2  Lafay- 
ette square  at  the  rate  of  $100  a  month,  and  they  were  directed 
to  close  the  contract  for  that  purpose. 

The  commission  then  adopted  the  following  orders: 

'' Ordered,  That  the  secretaries  purchase,  at  a  reasonable  cost, 
a  seal  for  the  use  of  the  commission. 

^H)rdered,  that  the  secretaries  cause  to  be  printed  five  hun- 
dred (500)  copies  of  the  rules  of  tbe  commission,  together  with 
the  convention,  in  Spanish  and  English,  establishing  the  com- 
mission. 

''''Ord^redy  That  in  conformity  with  Article  V.  of  the  conven- 
tion tlie  secretaries  give  notice  to  the  respective  governments 
that  the  commissioners,  on  the  25th  day  of  July  1803  signed  the 
declaration  required  by  Article  IV. ;  that  then  they  took  a  recess 
until  the  15th  day  of  August  1893,  when  they  adopted  a  body 
of  rules  for  the  regulation  of  their  ])roceetling;  that  they  are 
now  ready  to  proceed  to  the  transaction  of  the  business  of  the 
commission,  and  that  they  have  tixed  the  ninth  day  of  October 
1893  as  the  day  of  their  first  meeting  for  business  after  the 
notice  herewitli  given,  from  which  day,  under  and  in  conformity 
with  Article  Vlll.,  the  period  of  two  months  within  which 
every  claim  shall  be  presented  will  be  reckoned. 

^^ Ordered,  That  the  secretaries  publish  in  certain  newspapers, 
to  be  by  them  selected  under  the  advice  of  the  agents,  a  notice 
that  the  commissioners  have  ap])ointed  the  ninth  day  of  Octo- 
ber 1893  as  the  day  of  their  first  meeting  to  transact  the  busi- 
ness of  the  commission;  that  the  convention  provides  that 
every  claim  shall  be  presented  within  a  period  of  two  mouths 
after  such  meeting;  and  that  parties  having  claims  will  please 
forward  the  memorial  and  other  papers  to  the  agents  of  their 
respective  governments;  that  the  agent  for  the  prosecution  of 


'  Upon  the  face  of  the  ruleH  the  period  tixed  by  the  convention  for  the 
disposition  of  claims  appeared  to  be  insufficient.  By  the  convention 
claimants  were  allowed  two  months  after  the  lirst  meeting  for  business 
within  which  to  present  their  claims.  This  potentially  consumed  sixty  of 
the  one  hundred  and  eighty  days  allowed  for  the  decision  of  claims.  TbeOi 
after  the  presentation  of  the  memorial,  the  rules  allowed  fifteen  days  for 
the  filing  of  an  answer,  after  which,  as  the  rules  at  first  stood,  the  claimant 
was  allowed  three  months  for  the  completion  of  his  proofs ;  and  this  having 
been  done,  the  respondent  government  was  allowed  three  months  for  a  simi- 
lar purpose.  The  agent  of  the  United  States  expressed  the  desire  that  it 
should  appear  that  he  protested  against  the  extension  of  the  time  for 
completing  the  testimony  beyond  the  limit  fixed  by  tbe  convention  for  the 
sessions  of  the  commission.  The  time  for  taking  ti^stiniony  was  subse- 
quently reduce<l  to  seventy-five  days  for  each  side. 
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American  claims  against  the  republic  of  Chile  is  Hon.  George 
H.  iShields,  and  his  address  is  No.  2  Lafayette  ^qnare^  Wash- 
ington, D.  C,  and  that  the  agent  for  the  prosecution  of  Chilean 
claims  against  tbe  United  States  is  Sefior  Don  Jos6  Francisco 
Vergara  Douoso,  and  his  address  is  No.  2  Lafayette  square, 
Washington,  D.  C' 

^^ Ordered y  That  the  secretaries  procure  a  fireproof  safe,  copy- 
ing press,  and  the  necessary  stationery  for  the  use  of  the 
commission. 

^^  Ordered  J  That  the  commissioner  for  the  Uniteil  States  and 
the  commissioner  for  Chile  are  each  authorized  to  employ  the 
services  of  one  clerk  to  assist  the  commission  in  the  transac- 
tion of  the  business  which  may  come  before  it,  at  a  salary  not 
to  exceed  $80  a  month."  ^ 

At  the  meeting  on  October  0 — the  first  meet- 
***bOT  9  ^  *°^  ^^^  business — the  commissioners,  in  accord- 
ance with  their  prior  determination,  adopted 
a  memorial  to  the  Secretary  of  State  of  the  United  States  in 
regard  to  an  extension  of  the  convention.  In  this  memorial 
the  commissioners  set  forth  the  necessity  for  an  extension  of 
time,  and  recommended  the  allowance  of  an  additional  period 
of  six  months  from  April  9, 1894.2 

At  several  meetings  the  commissioners  dis- 
PnUic  8«MioiiB.  cussed  the  question  whether  their  sessions 
should  be  public  or  private.  They  at  length 
decided  that  all  sessions  should  be  public,  except  when  for  any 
special  reason  they  should  determine  to  hold  a  private  session, 
or  when  they  should  be  deliberating  on  any  interlocutory  or 
final  decision. 

By  Article  V.  of  the  convention  the  com- 
Qnefbon  Ai  to      -  mjga|Qyj^j.jj  ^^j,^  u  bound     •     •     •     to  hear,  if 

required,  one  person  on  each  side  whom  it 
shall  be  competent  for  each  government  to  name  as  its  counsel 
or  agent  to  present  and  support  claims  on  its  behalf,  on  each 
and  every  separate  claim;"  and  by  che  rules  of  the  commission 
it  was  provided  that  '^  all  plciulings  and  arguments  and  briefs 
of  the  agents  and  counsel  of  the  respective  governments" 


*  In  accordance  with  this  order,  Mr.  £.  H.  McDermott  was  appointed  by 
Mr.  Goode  as  a  clerk^  and  Mr.  Luis  Bolton  hj  Mr.  Gaiia.  Mr.  McDermott 
acted  as  stenographer  to  tbe  oommiasion.  Subsequently  Mr.  Alfred  Hiir- 
risse  also  was  appointed  as  a  clerk. at  a  salary  of  $80  a  month.  II.  T.  Jones 
was  appointed  messenger  at  a  salary  of  $30  a  month.  March  14, 1894,  the 
secretaries  were  authorized  to  employ  two  copyists  to  assist  them  in  their 
work. 

<>  Printed  minntes  of  the  commission,  32. 
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Hbould  be  printed  by  the  commission.  Ko  reference  was  made  ' 
eitlier  in  the  convention  or  the  rules  to  private  counsel.  In 
one  of  the  first  cases  before  the  commission,  however,  the 
agent  of  Chile,  against  whose  government  the  claim  was  made, 
consented  that  the  brief  of  private  counsel  should  be  filed  5  but 
he  afterward  moved  that  it  be  stricken  from  the  files  on  the 
ground  that  it  contained  language  offensive  to  his  government, 
to  the  commission,  and  to  himself.  The  commission  directed 
the  brief  to  be  withdrawn,  and  ordered  that  in  future  the 
briefs  of  private  counsel  be  considered  by  the  board  only 
when  it  appeared  that  they  were  presented  with  the  approval 
and  upon  the  resiwnsibility  of  the  agent  of  the  government  in 
behalf  of  whose  citizens  the  claim  was  filed.  The  particular 
brief  in  question,  signed  by  the  agent  of  the  United  States  as 
well  as  by  private  counsel,  and  with  the  objexitionable  language 
stricken  out,  was  subsequently  permitted  to  be  filed  again. 

The  commission  held  its  last  session  on  April 
Final  Sesdon.      9, 1894,  the  sitting  extending  into  the  night 
After  the  last  case  which  the  commission  dis- 
posed of  was  decided,  the  agent  of  the  Unit.ed  States  submitted 
the  following  resolution : 

"Whereas  under  the  provisions  of  the  treaty  between  the 
United  States  and  Chile,  signed  at  Santiago,  August  7,  1892, 
under  which  this  commission  has  been  acting,  the  commission- 
ers are  'bound  to  examine  and  decide  upon  every  claim  within 
six  months  from  the  day  of  their  first  meeting  for  business,' 
which  said  first  meeting  was  held  October  9,  1893;  and 

"Whereas  said  six  months  expire  April  9, 1894;  and 

"Whereas  there  are  still  pending  claims  of  the  citizens  of 
either  country  against  the  other  country  in  which  the  evidence 
has  not  been  completed  under  the  rules  of  the  commission,  and 
other  cases  are  pending  in  which  the  United  States  has  com- 
pleted the  testimony  and  closed  the  cases  but  in  which  Chile 
has  not  yet  completed  her  testimony,  and  other  cases  in  which 
both  countries  have  closed  but  not  submitted,  and  other  cases 
which  have  been  closed  and  submitted,  which  said  <!ases  time 
will  not  permit  this  commission  to  hear  and  consider;  and 

"Whereas  it  is  evident  that  every  endeavor  of  the  parties 
has  been  made  to  submit  these  ca^es  to  the  commission,  but 
the  shortness  of  the  time  limit  of  the  treaty  and  the  length  of 
time  required  to  take  testimony  in  Chile  and  Peru  have  pre- 
vented any  result  of  the  proceedings  of  the  commission  therein 
without  fault  on  the  part  of  claimants: 

"  Therefore^  It  is  ordered  that  all  cases  ])resented  to  but  not 
finally  determined  by  the  commission  be  remitted  to  the  respec- 
tive governments  of  the  United  States  and  Chile  for  sach 
disposition  as  they  may  hereafter  agree  upon.^'        ^  , 
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.  The  coinmissiou  ordered  this  resolution  to  be  spread  upon 
the  minutes  as  adopted,  and  instructed  the  secretaries  to  trans- 
rait  a  duly  certified  copy  of  it  to  the  two  {fovernmeuts. 

The  agent  of  the  United  States  then  presented  a  draft  of  a 
final  award  and  a  schedule  of  eases  considered  and  determined 
by  the  conunissiou,  which  were  duly  approved,  adopted,  and 
subscribed  by  the  three  commissioners,  and  which  were  as 
follows : 

"FINAL   AWARD. 

"  We,  the  undersigned,  commissioners  appointed  under  and 
in  pursuance  of  Article  I.  of  the  convention  between  the  (Jnited 
States  of  America  and  the  republic  of  Chile,  signed  at  San- 
tiago, August  7, 1892,  do  now  make  this  our  final  award  of  and 
concerning  the  matters  referred  to  us  by  said  convention  which 
we  have  been  able  to  consider  within  the  time  limit  of  the 
treaty,  as  follows : 

"T. 

'*  We  award  that  the  government  of  the  republic  of  Chile 
shall  pay  to  the  government  of  the  [Jnited  States  of  America, 
within  six  months  from  the  date  hereof,  the  sum  of  two  hundred 
and  forty  thousand  five  hundred  and  sixty  four  dollars  and 
thirty-five  cents  ($240,564.35),  without  interest,  in  accordance 
with  the  provisions  of  Article  IX.  of  the  convention  aforesaid, 
for  and  in  full  satisfaction  of  the  several  claims  on  the  part  of 
corporations,  companies,  or  private  individuals,  citizens  of  the 
United  States,  upon  the  government  of  the  republic  of  Chile, 
arising  out  of  acts  committed  against  the  persons  and  property 
of  citizens  of  the  United  States  by  the  civil  or  military  authori- 
ties of  Chile,  which  have  been  determined  by  us,  said  sum 
being  the  aggregate  of  the  principal  sums  and  interest  allowed 
to  certain  claimants  by  the  several  separate  awards  to  that 
effect  made  in  writing  and  signed  by  us,  or  such  of  us  as 
assented  to  said  separate  awards,  which  are  among  the  records 
of  this  commission,  and  are  hereby  referred  to  for  more  definite 
information. 

"11. 

"All  claims  on  the  part  of  citizens  of  Chile  against  the  United 
States,  and  on  the  part  of  citizens  of  the  United  States  against 
the  republic  of  Chile,  which  have  been  presented  to  the  com- 
mission, except  those  in  which  awards  have  been  made  or 
which  have  been  disallowed  or  dismissed  in  manner  and  form 
as  will  appear  in  the  records  of  the  commission  by  the  several 
separate  judgments  in  writing  concerning  the  same,  are  hereby 
remitted,  without  consideration  on  their  merits  and  without 
any  result  or  determination  by  the  commission,  to  the  respec- 
tive governments  of  the  United  States  and  Chile  for  further 
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action  and  disposition,  for  the  reason  that  the  time  limit  of  the 
convention  under  which  this  ex)mmis8ion  ia  acting  is  so  short 
as  to  prevent  the  hearing,  consideration,  and  determination  of 
the  same  by  this  commission. 

"HI. 

"We  refer  to  the  several  separate  awards  made  and  signed 
as  aforesaid  as  part  of  this  final  award  in  the  cases  which  we 
have  been  able  to  consider,  and  to  a  list  and  statement  thereof 
hereto  attached  giving  the  number  of  each  claim,  the  name  of 
the  claimant,  the  character  of  the  claim,  the  time  when  it  arose, 
the  amount  claimed,  the  disposition  of  the  claim,  and,  where  an 
allowance  has  been  made,  the  sum  allowed  in  each  case. 

"Signed  at  Washington,  D.  C,  this  9th  day  of  April,  A.  D. 
1894. 

"Alfred  de  Clapar^de, 
^'President^  and  Commissioner  appointed  by  the 

'^President  of  the  Swiss  Confederation. 
"John  Goodb, 
^^Commissioner  on  the  part  of  the  United  States, 
"Domingo  Gana, 
'^Commissioner  on  the  part  of  Chile. 

"Although  the  commissioner  on  the  part  of  the  United  States 
of  America  signs  this  final  award,  he  solemnly  declares  that 
he  does  it  reasserting  the  principles  set  forth  by  himself  in  the 
dissenting  opinions  that  were  filed  by  him  in  the  respective 
cases  as  shown  by  the  records  of  the  commission;  that  he 
withheld  his  acquiescence  from  the  dismissals  and  disallow- 
ances in  said  cases  of  citizens  of  the  United  States  against 
the  republic  of  Chile,  and  reasserts  his  abstention  to  partici- 
pate in  the  aforesaid  judgments,  and  he  signs  this  final  award 
this  day  made  by  the  commission  under  this  formal  reservation 
as  to  those  cases  in  which  he  has  dissented. 

"John  Goode. 

"Although  the  commissioner  on  the  part  of  Chile  signs  this 
final  award,  he  solemnly  declares  that  he  does  it  reasserting 
tbe  principles  set  forth  by  himself  in  the  dissenting  opinions 
that  were  filed  by  him  in  the  respective  cases  as  shown  by  the 
records  of  the  commission;  that  he  withheld  his  acquiescence 
from  the  awards  in  said  cases  of  citizens  of  the  Unite^l  States 
against  the  republic  of  Chile,  and  reasserts  his  abstention  to 
participate  in  the  foregoing  Judgments,  and  he  signs  this  final 
award  this  day  made  by  the  commission  under  this  formal 
reservation  as  to  those  cases  in  which  he  has  dissented. 

"Domingo  Gana. 
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"SCHEDULE    OP    OASES    CONSIDERED    AND    DETERMINED    BY 
THE   COMMISSION. 

"Claim  No.  1,  Central  and  South  American  Telegraph  Com- 
pany V.  Chile,  for  damages  to  telegraph  line,  etc.,  in  1891,  dur- 
ing Congre»s8ional  Revolution;  amount  claimed,  $163,858.55; 
award  against  Chile  for  $40,725.89,  Commissioner  Gana 
dissenting. 

"Claim  No.  2,  Edward  C.  l)u  Bois  r.  Chile,  for  damages  and 
destruction  of  railroad  property  at  Chimbote  in  1880-1882, 
during  war  with  Peru;  amount  claimed,  $2,451,155.58;  award 
against  Chile  for  $155,232,  Commissioner  Gana  dissenting. 

"Claim  No.  4,  Winiield  S.  Shrigley  r.  Chile,  for  destruction 
of  property  in  1891,  during  Congressional  Revolution;  amount 
claimed  $12,717.51;  award  against  Chile  for  $5,08(>. 

"Claim  No.  5,  Eugene  L.  Didier  et  al.  r.  Chile,  for  breach  of 
contract  with  Chile  in  1817;  amount  claimed,  $1,111,760.63; 
dismissed  on  demurrer,  Commissioner  Goode  dissenting. 

"Claim  No.  6,  John  L.  Thorndike  v,  Chile,  for  damages  to 
railroad  property  at  MoUendo  in  1880,  during  war  with  Peru; 
anionnt  claimed,  $190,361.34;  dismisi^ed  on  hearing,  Commis- 
sioner Goode  dissenting. 

"Claim  No.  9,  Gilbert  Bennet  Borden  r.  Chile,  for  damages, 
false  arrest,  and  detention  of  ship  in  188^^;  amount  claimed, 
$32,209.10;  award  against  Chile  for  $9,187.50,  Commivssioner 
Gana  dissenting. 

"Claim  No.  10,  Wells,  Fargo  &  Co.  v.  Chile,  for  seizure  of 
Peruvian  money  tokens  in  1^0;  amount  claimed,  $58,389.97; 
compromise  award  for  $29,194.98. 

"Claim  No.  11,  Charles  (x.  Wilson  r.  Chile,  for  destruction 
of  property  in  1891,  during  Congrcvssional  Revolution;  amount 
claimed,  $142,487;  dismissed  on  demurrer. 

"  Claim  No.  13,  Jennie  E.  Bead  r.  Chile,  for  destruction  of 
property  in  1891,  during  Congressional  Bevolution;  amount 
claimed,  $8,253.40;  award  against  Chile  for  $1,137.98. 

"Claim  No.  15,  Charles  Watson  r.  Chile,  for  destruction  of 
property  in  1880,  during  war  with  Peru;  amount  claimed, 
$278,205.84;  dismissed  for  failure  to  amend,  Commissioner 
Goode  dissenting  on  demurrer. 

"Claim  No.  16,  Grace  Brothers  &  Co.  r.  Chile,  for  damage  to 
200  bags  of  sugar  in  1883;  amount  claimed,  $14,521.68;  dis- 
missed  for  want  of  jurisdiction,  Commissioner  Goode  dissenting. 

"Claim  No.  17,  Frederick  Selway  r.  Chile,  for  personal  dam- 
ages in  1847;  amount  claimed,  850,000  with  interest  at  6  per 
cent  from  1847;  dismissed  on  merits. 

"Claim  No.  19,  Grace  Brothers  &  Co.  r.  Chile,  for  detention 
of  vessel  in  1880,  during  war  with  Peru;  amount  claimed, 
$15,593.74;  dismissed  for  want  of  jurisdiction.  Commissioner 
Goode  dissenting. 

"Claim  No.  20,  Grace  Brothers  &  Co.  r,  Chile,  for  seizure  of 
cargo  of  coal  in  1879,  during  war  witli  Peru:  amount  claimed, 
$3,989.20;  dismissed  for  want  of  jurisdiction.  Commissioner 
(jo<Mle  dissenting.     -  r^  T 
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*^  Claim  No.  21,  Grace  Brothers  &  Co.  v.  Chile,  for  illeiaral 
seizure  of  gaano  and  nitrate  deposits  in  1879,  daring  war  with 
Peru;  amount  claimed,  $240,040.26;  dismissed  for  want  of  juris- 
diction, Commissioner  Goode  dissenting. 

^*  Claim  No.  22,  William  R.  Grace  &  Co.  v.  Chile,  for  seizure 
of  nitrate  deposits  in  1879;  amount  claimed,  $1,076,764.07; 
dismissed  for  want  of  jurisdiction,  Commissioner  Goode,  dis- 
senting. 

*' Claim  No.  23,  Patrick  Shields  r.  Chile,  for  personal  dam- 
ages in  1891;  amount  claimed,  $100,000  and  interest  on  the 
award;  dismissed  on  demurrer,  for  want  of  jurisdiction.^ 

''Claim  No.  24,  Andrew  McKinstry  v.  Chile, for  personal  dam- 
ages in  1891;  amount  claimed,  $25,000;  dismissed  on  demurrer 
for  want  of  jurisdiction. 

'^ Claim  No.  29,  (irace  Brothers  &  Co.  r.  Chile,  for  loss  of 
shares  in  nitrate  company  of  Peru  in  1879  during  war  with 
Peru;  amount  claimed,  $866,945.99;  dismissed  for  want  of  juris- 
diction. Commissioner  Goode  dissenting. 

"Claijn  No.  34,  Stephen  M.  Chester  r.  Chile,  for  x)ersonal 
damages  in  1881,  during  war  with  Peru;  amount  claimed, 
$86,000;  dismissed  for  want  of  evidence. 

"Claim  No.  36,  Elizabeth  C.  Murphy  et  al.  v.  Chile,  for  de- 
struction of  property  in  1881,  duriiig  war  with  Peru;  amount 
claimed, $17,122.50;  dismissed  on  hearing, Commissioner  Goode 
dissenting. 

"Claim  No.  38,  John  C.  Landreau  r.  Chile,  for  damages  for 
seizure  of  certain  guano  de]>osits  in  1881;  during  war  with 
Peru;  amount  claimed,  $5,000,000  with  interest  at  6  per  cent 
from  1882;  dismissed  on  demurrer,  Commissioner  Goode, 
dissenting. 

"Claim  No.  39,  T.  Ellet  Hodgskin  r.  Chile,  for  damages  for 
seizure  of  certain  guano  deposits  in  1881,  during  war  with 
Peru;  amount  claimed,  $3,333,000  with  interest  at  6  i)er  cent 
from  1882;  dismissed  on  demurrer.  Commissioner  Goode 
dissenting. 

"(Claims  Nos.  38  and  39  are  different  claimants  for  the  same 
subject-matter.) 

"Claim  No.  43,  Frederick  H.  Lovett  r.  Chile,  for  personal 
damages,  detention  and  loss  of  bark  Florida  in  1852;  amount 
claimed,  $225,800;  dismissed  on  demurrer. 

CASES  AGAINST  THE   UNITED   STATES  DISPOSED  OF. 

"Claim  No.  28,  Ricardo  L.  Trumbull  r.  The  United  State's,  for 
personal  damages  in  1891 ;  amount  claimed,  $32,500;  dismissed 
on  demurrer." 

The  commission  then  announced  the  following  orders: 

^^  Ordered,  That  the  secretaries  be,  and  they  hereby  are, 
instructed  to  proceed  at  the  earliest  moment  to  properly 
arrange  and  index  all  the  records  and  books  of  the  commission, 

'  liy  a  ]>rotorol  Kigiied  at  WaHliinjirton  Mny  24,  1897,  Cliile  af)jee<l  ti»  p«y 
>sJ.50()  in  Hrttloiiieiit  of  this  riaiiii. 
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enter  therein  all  proceedings,  decisions,  resolutions,  or  orders 
thereof  not  recorded  npon  final  adjournment;  cause  to  be  bound 
all  the  printed  minutes  and  decisions,  and  to  be  i)rinted  and 
bound  tbe  reports  of  the  agents  and  counsc»l  in  convenient 
form,  not  to  exceed  fifty  copies,  all  of  which  said  bound  vol- 
umes they  will  distribute  as  follows:  Ten  copies  to  the  presi- 
dent of  the  commission,  and  one  copy  of  each  publication  or 
volume  to  the  members  and  officers  of  the  cx)mmission,  and  the 
remaining  volumes  equally  between  the  governmejits  of  the 
United  States  and  Chile. 

*'  Ordered  further.  That  after  carrying  out  the  foregoing 
instructions  they  shall  deliver  to  the  State  l)ei>artment  of  the 
United  States  iill  the  paj)ers,  documents,  and  evidence  on  file 
before  the  commission,  and  one  copy  of  the  original  and  attested 
records  of  the  commission,  delivering  at  the  same  time  one  copy 
of  said  original  and  attested  records  to  the  Government  of 
Chile,  taking  receipts  therefor. 

"  Ordered  furthei'^  That  the  secretaries  be  instructed  and 
empowered  to  retain  the  necessary  assistants  to  wind  up,  in 
the  shortest  iwssible  time,  the  business  and  work  of  the  com- 
mission, in  accordance  with  the  foregoing  orders. 

*'  Ordered  further^  That  the  secretaries,  after  completing  the 
work  indicated  above,  proceed  to  sell  at  public  sale  all  the 
]»roperty  belonging  to  the  commission,  and  pay  over  the  pro- 
ceeds thereof  to  the  State  Department  of  the  United  States 
for  proi)er  disposition." 

These  minutes  were  then  read  in  English  and  Spanish  and 
were  ajiproved. 

This  having  been  done,  Mr.  Claparede,  the  president  of  the 
tribunal,  made  the  following  address: 

"We  have  arrived  at  the  point  established  by  Article  VIII. 
of  the  convention  of  Santiago  for  bringing  the  work  of  our 
commission  to  a  close.  We  (and  I  now  speak  for  myself) 
regret  to  have  to  state  that  eighteen  claims  which  were  riled 
in  due  season,  and  upon  a  part  of  which  we  have  already 
pronounced  judgment  on  demurrer,  and  others,  will  remain 
unsettled. 

"We  express  here  the  hope  that  the  two  contracting  gov- 
ernments will,  by  a  future  un<lerstanding,  afford  the  claimants 
whose  claims  have  not  been  settled  an  opportunity  to  obtain 
judgment  thereon,  in  harmony  with  the  generous  and  peaceful 
intentions  which  animated  the  framing  of  the  convention  of 
Santiago. 

"In  expressing  this  wish,  and  also  the  hope  that  our  work 
has  contributed  to  the  cementing  of  the  good  relations  that 
both  contracting  governments  are  glad  to  maintain,  1  declare 
closed  the  sessions  of  our  commission  in  conformity  with  the 
provisions  of  Article  VIII.  of  the  convention  of  Santiago,  and 
I  take  great  pleasure,  in  the  name  of  the  members  of  the  com- 
mission, in  ex])re8sing  to  the  honorable  agents  of  the  contracting 
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governments,  as  well  as  to  the  secret aiies  of  this  commission, 
our  sincerest  thanks  for  the  distinguished  manner,  the  cour- 
tesy, the  intelligent  zeal,  and  the  great  tact  with  which  they 
have  i)erformed  their  difficult  functions. 

"Gentlemen,  please  iiccept  the  assurance  of  my  high  con- 
sideration, of  my  profound  esteem,  and  my  best  wishes  for 
you  all." 

And  thereupon,  at  8  o'clock  p.  m.,  the  commission  adjourned 
sine  di€j  having  held  forty-five  sessions. 

On  April  30,  1894,  Mr.  Shields,  the  agent  of 
Agent's  Beport  the  United  States,  presented  to  Mr.  Gresham^ 
Secretary  of  State,  a  comprehensive  rei)ort  of 
the  commission's  proceedings.  Some  of  the  things  stated  in 
it  have  already  been  disclosed,  and  others  will  be  referred  to 
in  the  digest.  The  following  extracts  may  be  given  in  this 
place: 

*' Every  effort  was  made  on  the  part  of  the  agent  of  the 
United  States  to  impress  upon  claimants  the  necessity  of  filing 
their  memorials  as  early  as  possible,  both  by  letter  to  the  parties 
and  counsel  where  their  addresses  were  known,  and  by  sending 
copies  of  the  rules  to  them,  and  to  our  ministers  at  Chile  and 
Peru,  asking  them  to  furnish  copies  to  the  claimants  whose  ad- 
dresses were  known  to  them  and  request  immediate  compliance; 
also  by  the  press  notices  hereinbefore  mentioned. 

"One  case  was  filed  September  26,  1893.  Six  were  filed  in 
October,  to  wit,  one  on  the  6th,  one  on  the  11th,  one  on  the 
12th,  one  on  the  27th,  one  on  the  28th,  and  one  on  the  ;Wth. 
Seven  cases  were  filed  in  November,  to  wit,  one  on  the  1st,  one 
on  the  8th,  one  on  the  14th,  one  on  the  20th,  two  on  the  22d, 
and  one  on  the  2.'M.  Twenty-eight  cases  were  filed  in  Decem- 
ber, to  wit,  two  on  the  2d,  nine  on  the  7th,  sixteen  on  the  8tb, 
and  one  by  leave  of  the  commission  on  the  16th,  showing  that 
the  majority  of  the  claims  were  filed  within  a  week  of  the  last 
day  allowed  by  the  treaty  for  filing  such  claims. 

*'Of  these  claims,  forty  were  presented  by  citizens  of  the 
United  States  against  the  Government  of  Chile,  amounting  in 
the  aggregate  to  about  the  sum  of  $26,042,976.96,  iucluding 
interest.  On  the  other  hand,  three  claims  were  presented  on 
behalf  of  citizens  of  Chile  against  the  Government  of  the  United 
States,  amounting  to  about  $264,740,  inclusive  of  interest.  Two 
of  the  claims  against  the  Government  of  the  United  States 
arose  out  of  the  seizure  of  the  steamer  Tiata,  and  one  was  for 
services  rendered  by  the  claimant  as  a  lawyer  to  the  United 
States  legation  in  Chile.  The  claims  against  Chile  cover  a 
period  beginning  at  1816,  during  the  first  struggle  of  Chile  for 
independence,  down  to  and  including  the  Congressional  Revo- 
lution against  Balmaceda  in  1891. 

"Ten  claims  were  disposed  of  on  demurrer  against  the  claim- 
ants— nine  against  Chile  decided  in  its  favor,  and  one  against 
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the  United  States  decided  in  its  favor.  Six  claims — four 
against  Cbile  and  two  against  the  United  States — were  not 
sabmitted  by  either  goveniment.  Twenty-eight  claims  were 
sabmitted  on  the  part  of  the  Uniteil  States.  Nine  of  these 
were  not  closed  by  Chile,  eight  were  determined  by  the  com- 
mission on  the  merits,  six  were  dismissed  on  motion  for  giving 
aid  and  comfort  to  the  enemies  of  Chile,  in  one  a  compromise 
award  was  entered,  one  was  dismissed  lor  want  of  evidence, 
and  three  were  not  ])a8sed  on  by  the  commission. 

"The  commission  fonnd  in  favor  of  the  United  States  claim- 
ants in  six  cases,  making  awards  amounting  to  $240,564.35, 
and  have  left  undetermined  sixteen  cases  of  the  United  States 
claimants  against  Chile,  and  two  of  Chilean  claimants  against 
the  United  States.    •    •    • 

"  It  was  necessary  to  take  depositions  on  behalf  of  the  United 
States  claimants,  in  many  of  the  cases,  in  Chile  and  Peru,  and 
the  respondent  government  also  took  depositions  in  many  of 
the  eases  in  those  countries,  so  that  the  first  case  was  argued 
on  the  merits  on  the'  13th  day  of  February  1894.  In  all  the 
cases  against  the  United  States  the  defense  was  managed  by 
the  agent  and  counsel  for  the  United  States,  he  making  the 
briefs  and  arguments  in  person.  In  the  cases  against  Chile 
special  counsel  who  represented  the  respective  claimants  had 
charge  of  the  several  cases,  attended  to  the  taking  of  the 
testimony,  and  prepared  their  briefs.  In  each  case,  however, 
the  agent  and  counsel  for  the  United  States  made  oral  argu- 
ments in  behalf  of  the  claimants,  and  replied  to  the  arguments 
of  the  agent  and  counsel  for  Chile  and  his  assistant.    ♦    ♦    •  i 

"In  addition  to  the  cases  that  were  disposed  of  by  the 
commission,  and  which  have  been  heretofore  mentioned,  the 
following  cases: 

"  No.  18.  The  South  American  Steamship  Company  v.  United 
States,  claim  for  $220,242,  United  States  gold  coin; 


» The  report  here  gives  a  detailed  account  of  the  following  cases:  Cen- 
tral and  South  American  Telegraph  Company  v.  Chilis,  No.  1,  award  of 
$40,725.89;  Edward  C.  Du  Bois  r.  Chile,  No.  2,  award  $155,232;  Winfield  S. 
Shrigley  r.  Chile,  No.  4,  award  $5,086;  Eugene  L.  Didier,  administrator,  r. 
Chile,  No.  5,  dismissed;  John  L.  Thorndike  r.  Chile,  No.  6,  dismissed  for 
want  of  proof;  Gilbert  Rennet  Borden  r.  Chile,  No.  9,  award  $9,187.50; 
Wells,  Fargo  &  Co.  r.  Chile,  No.  10,  award  $29,194.98 ;  Charles  G.  Wilson  r. 
Chile,  No.  11,  dismissed;  Jennie  R.  Kead  r.  Chile,  No.  13,  award $1,137.98; 
Charles  Watson,  executor  of  Henry  Meiggs,  r.  Chile,  No.  15,  dismissed; 
Grace  Brothers  &  Co.  r.  Chile,  No.  16,  dismissed;  Frederick  Selway  r. 
Chile,  No.  17,  dismissed;  Grace  Brothers  &  Co.  v.  Chile,  Nos.  19,  20,  and  21, 
dismissed;  William  R.  Grace  &,  Co.,  No.  22,  dismissed;  Patrick  Shields  r. 
ChUe,  No.  23,  dismissed;  Andrew  McKinstry  v.  Chile,  No.  24,  dismissed; 
Ricardp  L.  Trumbull  v.  United  States,  No.  28,  dismissed;  Grace  Brothers 
&  Co.  V.  Chile,  No.  29,  dismissed;  Stephen  M.  Cheater  r.  Chile,  No.  34,  dis- 
missed for  want  of  proof;  Elizabeth  C.  Murphy  r.  Chile,  No.  36,  dismissed; 
John  C.  Landreau  r.  Chile,  No.  38,  dismissed ;  T.  Ellct  Hodgskin  r.  Chile, 
No.  39,  di8niis8e4l;  Frederick  H.  Lovett  r.  Chile,  No.  43,  dismissed. 
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"No.  27.  Kicardo  L.  Trumbull  v.  United  States,  claim  for 
$6,000,  United  States  gold  coin; 

*'No.  33.  Julia  L.  Williams  and  Frank  A.  Robinson  ef  al.  v. 
Kepublic  of  Chile,  claim  for  $130,600,  United  States  gold  coin; 

"No.  35.  Austin  D.  Moore  r.  Republic  of  Chile,  claim  for 
$15,930,  United  States  gold  coin ; 

"No.  37.  James  M.  Hallowes  v.  Republic  of  Chile,  claim  for 
$117,266,  Chilean  currenc}-,  and  $10,400,  United  States  gold 
coin ; 

"  No.  40.  William  W.  C.  Dodge  v.  Republic  of  Chile,  claim 
for  $5,387,  gold  coin  United  States- 
could  not  be  made  ready  for  submission  to  the  commission, 
under  the  rules  thereof,  within  the  time  limit  of  the  treaty, 
and  if  they  had  been  ready,  as  the  sequel  shows,  could  not 
have  been  disposed  of  by  tlie  commission. 

"The  following  cases: 

"No.  3.  Henry  Channeey  r.  liepublic  of  Chile,  claim  for 
$1,435,815,  gold  coin  United  States; 

"  No.  25.  Andrew  Moss  r.  Republic  of  Chile,  claim  for  $74,092, 
United  States  gold  coin ; 

"No.  42.  Peter  Bacigalupi  r.  Republic  of  Chile,  claim  for 
$49,362,  United  States  gold  coin- 
were  submitted  by  both  parties,  but  the  commission,  for  lack 
of  time,  failed  to  consider  the  same,  and  so  announced  at  their 
last  meeting. 

"The  following  cases: 

"No.  7.  The  North  and  South  American  Construction  Com- 
pany r.  Republic  of  Chile,  claim  for  $6,334,000,  United  States 
gold  coin ; 

"No.  8.  Kate  E.  Leach  et  al,  v.  Republic  of  Chile,  claim  for 
$517,500,  United  States  gold  coin ; 

"  No.  12.  Michael  O'Brien  et  al.  v.  Republic  of  Chile,  claim 
for  $40,811,  United  States  gold  coin; 

"No.  14.  Clifford  D.  Blodgett  v.  Republic  of  Chile,  claim  for 
$3,972,  United  States  gold  coin; 

"  No.  26.  Henry  Chauncey  et  al.  r.  Republic  of  Chile,  claim 
for  $60,427,  United  States  gold  coin ; 

"No.  30.  Henry  S.  l^revost  6^  al.  v.  Republic  of  Chile,  claim 
for  $7,829,  United  States  gold  coin; 

"No  31.  Grant  Walker  et  al.  v.  Republic  of  Chile,  claim  for 
$76,409,  United  States  gold  coin ; 

"No.  32.  George  W.  L.  Mayers  i\  Republic  of  Chile,  claim 
for  $88,286,  United  States  gold  coin ; 

"No.  41.  Mauricio  Levek  ?\  The  Republic  of  Chile,  claim  for 
$279,800,  United  States  gold  coin- 
were  submitted  on  the  part  of  the  United  States,  but  were  not 
submitted  on  the  part  of  Chile,  the  time  limit  preventing  the 
necessary  testimony  from  being  taken ;  consequently  the  cases 
were  not  passed  upon  by  the  commission. 

"These  undisposed  of  cases  against  the  United  States, 
acx'^ording  to  the  claim  of  the  memorials,  including  interest, 
amount  to  $232,240,  United  States  gold;  and  the  cases  against 

Digitized  by  VjKJVJV  IV^ 


CHILEAN   CLAIMS    COMMISSION.  1483 

Chile,  according  to  the  claim  of  the  memorials,  including  inter- 
est, amoant  to  $0,130,620,  the  greater  proportion  being  for 
interest.    •    ♦    ♦ 

.  "  I  feel  it  my  duty  to  call  attention  to  the  fact  that  on  the 
8th  day  of  December  1893,  which  under  the  rules  was  the  last 
day  for  filing  claims  before  the  commission,  inasmuch  as  Article 
I.  of  the  treaty  provides  that  all  claims  against  either  govern- 
ment shall  be  referred  to  three  commissioners,  etc.,  and  as 
Article  IV.  required  the  commissioners  to  declare  that  they 
wouhl  examine  and  decide  all  clahnn  within  the  description  and 
true  meaning  of  Articles  I.  and  II.  which  shall  be  laid  before 
them  on  the  part  of  tlie  United  States  and  of  Chile,  respectively, 
and  in  view  of  Article  XI.  which  bars  all  elaimn^  whether  pre- 
sented to  the  commission  or  not  under  certain  circumstances, 
I  deemed  it  to  be  my  duty  to  present  to  the  commission  all  docu- 
ments and  papers  on  file  in  the  State  Department  of  the  United 
States  in  claims  against  the  republic  of  Chile  for  such  disposi- 
tion as  the  commission  might  determine.  In  these  claims  there 
was  no  compliance  on  the  i>art  of  the  claimants  witli  the  rules 
re(iuiring  memorials  to  be  filed  in  English  and  Spanish;  but 
being  of  the  opinion  that  it  was  the  duty  of  the  commission  to 
consider  the  same,  and  as  the  Yenezuelan  claims  commission 
hafl  decided  that  it  was  its  duty  to  dispose  of  all  pending 
claims,  these  were  presented  for  the  purpose  of  preserving 
whatever  rights  the  claimants  might  have. 

"  Objection  was  made  to  the  presentation  of  the  same  by  the 
associate  counsel  for  Chile,  on  the  ground  that  the  commission 
could  not  take  any  notice  of  them  in  the  absence  of  a  memorial. 
No  action  was  taken  by  the  commission  in  the  premises.  The 
list  of  such  cases  Avill  be  found  on  page  08  of  the  minutes.  ^ 

"On  the  16th  day  of  December  1893  the  case  of  the  bark 
Florida  was  presented  to  the  commission  under  the  name  of 

'  The  rntry  in  the  minutes  in  regard  to  these  oanes  is  as  follows: 

"The  honorable  agent  of  the  Unitt'd  States  then  informed  the  commis- 
sion that  he  desired  to  present  to  it  the  documents  and  paperK  in  the  fol- 
lowing cases,  on  tile  in  the  State  Department  lis  claims  against  the  republic 
of  Chile: 

**  John  Monaha?!,  William  11.  Swain,  H.  F.  Mahan,  Philander  L.  Rice, 
B.  Willstatter,  WiUiam  Trevitt,  Daniel  J.  C.  Williams,  Julia  Fognoli,  En- 
rique Bidie,  Bowen  &  Cole,  Lilly  Davis,  William  Lambert,  John  L.  Craw- 
ford, Dr.  John  Whipple,  J.  E.  Dockendorff,  ship  lievere,  Lorenzo  Young, 
W.  8.  Perkins,  Charles  Retan  and  George  Cohen,  bark  Eliza,  whaleship 
AddisoUf  Geo,  C.  Cotton,  Justo  B.  Casablanca,  bark  Florida,  W.R.  Grace. 
Luis  IlirshHeld,  William  Langhill,  Rev.  J.  A.  Swaney,  A.  J.  McKim,  Albert 
Sness,  John  W,  Foster,  J.  E.  Burton,  Charles  S.  Hand,  brig  Mariana,  Jo- 
sephine P.  de  Rnden,  Joseph  W.  Merriam,  Nathaniel  Kirby,  Daniel  Calvin, 
M.  Rosenstock,  PYank  Hutchinson,  Thomas  (Jaige,  John  W.  (irace,  and 
Marshall  Blakely. 

*'The  honorable  agent  stated  that  his  reason  for  presenting  these  cases 
without  at  this  time  asking  any  order  regarding  them  was  that  the  treaty 
barred  all  claims,  whether  presented  or  not,  and  it  was  made  the  duty  of 
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Frederick  H.  Lovett  et  aL,  No.  43,  and  cause  was  shown  why 
the  memorial  had  not  been  died,  and  leave  was  granted  to  file 
the  same,  and  the  case  disposed  of  on  demurrer,  as  herein- 
before stated. 

"  Subsequently,  on  February  13, 1894,  a  memorial  and  affi- 
davit showing  why  the  same  had  not  been  presented  in  time 
were  filed  in  the  case  of  Jose])hine  P.  de  linden,  and  permission 
asked  to  file  the  same  in  the  name  of  Carolina  Valencia,  which, 
on  February  16,  the  commission  refused,  on  the  ground  that 
the  reasons  given  for  the  delay  in  presenting  this  claim  were 
not  satisfactory. 

"  On  the  7th  day  of  December  1893,  the  next  to  the  last 
day  under  the  rules  for  filing  memorials,  I  received  by  mail 
a  paper  purporting  to  be  a  claim  of  James  Montgomery 
against  Chile  on  account  of  the  'Cochet'  claim  for  one-third 
of  the  guano  in  Peru,  said  chiim  being  based  on  the  alleged 
discoveries  of  guano  by  one  'Cochet,'  and  claiming,  with 
interest,  $1,475,000,000.  As  this  memorial  in  no  way  com- 
plied with  the  rules,  no  printed  copies  in  English  and  Spanish 
being  filed,  and  there  being  no  documents  or  papers  of  any 
kind  showing  on  what  the  claim  was  based,  and  not  being 
sworn  to  before  an  ofiiccr  attaching  his  seal,  or  showing  his 
otticial  character,  and  it  being  too  late  to  remedy  these  defects, 
I  did  not  present  the  claim,  and  notified  the  counsel  for  the 
claimant  thereof  by  letter  on  December  8,  1893,  after  which 
nothing  whatever  was  heard  of  the  said  claim. 

'^  I  trust  that  it  is  hot  improper,  in  conclusion,  for  me  to 
record  my  sense  of  obligation  to  yourself  and  other  ofiicers 
of  the  Department  of  State  and  to  our  ministers  in  Chile  and 
Peru  for  the  prompt  assistance  rendered  me  as  the  representa- 
tive of  the  government  when  requested^  and  also  that  my 
thanks  are  due  to  the  secretary  of  the  commission  on  the  part 
of  the  United  States  for  his  intelligent  aid  in  the  work  before 
the  commission.  It  is  also  a  pleasure  to  mention  the  uniform 
personal  courtesy  shown  me  by  the  members  of  the  commis- 
ision  and  the  representatives  of  the  (rovernment  of  Chile." 

the  comiuiBsion  to  diHpost^  of  all  peuding  claims,  and  he  read  a  decision 
of  the  Venezuela  commission  in  support  of  his  contention. 

''The  Hon.  George  S.  Boutwell,  associate  counsel  for  Chile,  objected  to 
the  presentation  of  these  claims,  on  the  ground  that  they  were  of  an  en- 
tirely different  nature  from  those  considered  by  the  Venezuelan  commis- 
sion, which  were  certificates  of  indebtedness,  and  their  validity  was 
passed  upon  without  reference  to  the  claimants.  He  said  that  he  did  not 
see  how  this  commission  could  take  any  notice  of  these  papers  unless 
there  were  a  citizen  of  the  United  States  standing  behind  them,  which 
was  certainly  not  the  case  in  the  absence  of  a  memorial. 

''The  honorable  agent  of  the  United  »States  replied  that  he  merely  de> 
sired  the  record  to  show  that  he  ha<l  offered  the  claims  us  being  on  tile  in 
the  Department  of  State ;  that  the  rules  had  not  been  so  far  complied  with 
by  the  claimants,  and  that  he  had  presented  the  cases  so  that  the  commiB- 
sion  might  take  such  action  as  was  jjroper.     No  action  was  taken  in  the 

premises.^' 
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CLAIM  OF  THE  UNITED  STATES  AND  PARA(;UAY 
NAVIGATION  COMPANY:  COMMISSION  UNDER 
THE  CONVENTION  BETWEEN  THE  UNITED 
STATES  AND  PARAGUAY  OF  FEBRUARY  4,  1869. 

In  1845  Edward  A.  Hopkios,  a  citizen  of  the 
^^^       •    ^'  United  States,  who  had  at  one  time  been  an 

officer  in  the  Navy,  but  who  had  resigned 
and  left  the  service,  visited  Paraguay  as  a  special  agent  of 
the  Department  of  State  for  the  purpose  of  reporting  upon 
the  condition  of  the  country.  While  engaged  in  thi^  mission 
he  won  the  favor  of  the  Paraguayan  President,  Carlos  Antonio 
Lopez,  and,  believing  that  he  had  discovered  an  opi)ortunity 
for  successful  enterprise,  conceived  the  idea  of  organizing  a 
company  for  the  purpose  of  developing  the  resources  of  the 
country  by  commerce  and  manufactures.  In  this  project  he 
enlisted  the  interest  of  certain  citizens  of  Rhode  Island,  who 
in  1852  formed  an  association  which  was  chartered  by  the 
legislature  of  the  State  in  the  following  year  under  the  title 
of  '-The  United  States  and  Paraguay  Navigation  Company." 
The  capital  stock  of  the  company  was  fixed  at  $100,000,  with 
liberty,  however,  to  increase  it  for  the  general  purposes  of 
trade  to  $1,000,000. 

The  capital  stock  was  paid  in,  and  the  com- 
^^^^         pa»y  purchased  a  steamer,  to  which  it  gave 

the  name  of  El  Paraguay,  and  which  it  freight- 
ed with  the  various  articles  that  were  required  for  the  agricul- 
tural and  manufacturing  operations  which  it  proposed  to  carry 
on.  The  steamer,  however,  never  reached  Paraguay.  She 
sailed  from  New  York  in  March  1853,  but,  encountering  a  suc- 
cession of  gales,  was  wrecked  off  the  coast  of  Brazil  and 
obliged  to  put  into  Maranham,  where  she  was  abandoned  as  a 
total  loss,  and  condemned  and  sold.    So  much  of  the  cargo  as 
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was  saved  was  reshipi)ed  to  Montevideo,  whence  it  was  for- 
warded by  another  vessel,  chartered  for  the  purpose,  to  Asaii- 
cion.  A  second  expedition,  sent  out  by  the  company  on  the 
schooner  IJ.  T.  Blodgetj  was  similarly  unfortunate.  The 
schooner,  which  was  laden  with  merchandise  and  with  two 
small  steamers  in  detached  pieces,  was  wrecked  above  Buenos 
Ayres,  at  the  Tigre  River,  and  the  wreck  was  sold. 

Mr.  Hopkins  arrived  in  Paraguay  with  the 
^*^3^1ljl^r'  ^^^^^'^^^  ^^  *^®  <^»rgo  of  El  Paraguay  in  Octo- 
ber 1853,  uniting  in  himself  the  functions  of 
consul  of  the  United  States  and  general  agent  of  the  com- 
pany. His  reception  was  cordial.  He  established  a  cigar  fac- 
tory and  a  sawmill,  and  enjoyed  the  patronage  of  President 
Lopez,  who  gave  the  necessary  orders  for  obtaining  native 
labor,  placed  a  government  barracks  at  his  disposal,  and 
advanced  the  sum  of  $10,000  to  supply  the  immediate  wants 
occasioned  by  the  comx)any's  misfortunes.  But  before  a  year 
elapsed  the  aspect  of  affairs  had  materially  changed.  Mr. 
Hopkins  and  the  President  fell  into  difficulties.  Their  es- 
trangement originated  in  an  incident  which  happened  in  July 
1854.  On  the  !i2d  ot  that  month  Mr.  Hopkins's  brother  was 
riding  along  tlie  roa<l  with  a  French  lady,  when  they  met  a 
herd  of  cattle  in  charge  of  a  Paraguayan  soldier.  The  soldier 
recjuested  them  to  stop  or  turn  aside,  but  misunderstanding 
or  disregarding  the  request,  they  rode  into  the  herd,  and  the 
soldier,  becoming  enraged,  struck  the  young  man  with  the  side 
of  his  saber.  Mr.  Hopkins,  when  he  heard  of  the  occurrence, 
demanded  that  the  soldier  be  punished.  This  demand  was 
complied  with,  and  the  soldier  was  tiogged  and  degriwled;  but 
the  manner  in  which  the  demand  was  made  gave  offense  to 
President  Lopez.  It  was  not  only  couched  in  peremptory  lan- 
guage,but  it  was  accompanied  with  other  complaints,  expressed 
in  terms  that  were  deemed  offensive,  of  various  indignities 
intlicted  on  American  citizens  by  the  peoj)le  of  the  country, 
(H)nsisting  in  the  use  of  rude  and  improper  language  towartl 
them  in  the  streets  and  the  throwing  of  orange  peelings, 
pieces  of  cigars,  and  sand  into  the  doors  and  windows  of  their 
houses.  It  seems  also  that  the  written  communication  was 
reinforced  by  a  personal  visit,  in  which  Mr.  Hopkins,  in  spite 
of  the  remonstrance  of  the  guards,  forced  his  way  in  his  riding 
dress,  whip  in  hand,  into  the  presence  of  President  Lopez  and 
demanded  satisfaction. 

From  this  time  on  the  attitude  of  President  Lopez  toward 
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Mr.  Ilopkius,  and,  it  was  alleged,  toward  the  company,  was 
completely  altered.  Complaint  was  made  to  the  Government 
of  the  United  States  of  Hopkins's  conduct.  The  support  which 
had  been  given  to  the  company  in  obtaining  native  labor  was 
withdrawn,  and  a  suit  was  instituted  to  disi)ossess  the  com- 
pany of  some  land  which  it  had  purchased.  Annoyances  by 
the  i)eople  increased.  Mr.  Hopkins  was  forbidden  by  the  gov- 
ernment to  use  the  title  of  general  agent  of  the  company. 
And  finally  he  withdrew  from  the  country,  alleging  that  he 
was  expelled,  and  the  property  and  business  of  the  company 
were  abandoned. 

In  the  year  1855  an  incident  occurred  which, 
Wit^»*'^***'  though  originally  unconnected  with  the  affair 
of  the  United  States  and  Paraguay  Naviga- 
tion Company,  became  so  intimately  associated  with  it  that  it 
is  necessary  to  notice  it  in  this  place.  In  1853  the  Government 
of  the  United  States  sent  out  a  naval  vessel  called  the  Water 
Witch^  under  the  command  of  Lieut.  Thomas  J.  Page,  to 
make  a  survey  of  the  tributaries  of  the  Eio  de  la  Plata  and 
rei)ort  on  the  commercial  condition  of  the  countries  bordering 
on  its  waters.  On  the  arrival  of  the  Water  Witch  at  liio  de 
Janeiro,  Lieutenant  Page  took  measures  to  inform  the  Brazil- 
ian Government  of  the  objects  of  the  expedition  and  to  enlist 
its  interest  in  the  exploration  of  the  Paraguay,  on  both  banks 
of  which  it  held  territory.  At  first  the  imperial  govemnfent 
objected  to  any  exploration  of  the  river  above  Albuquerque, 
beyond  which  it  had  not  then  been  opened  to  the  navigation 
of  foreign  vessels;  but  it  subsequently  granted  permission  to 
the  Wata-  Witch  to  explore  all  the  waters  of  the  Paraguay 
that  were  under  Brazilian  jurisdiction.  Permission  was  also 
obtained  from  the  Provisional  Director  of  the  Argentine  Con- 
federation for  the  exploration  of  all  the  rivers  within  the  juris- 
diction of  his  government;  and  the  surveys  of  La  Plata,  the 
Paraguay,  and  the  Parana  had  been  in  progress  for  about  a 
year  and  a  half  when,  on  January  31, 1855,  Lieutenant  Page 
started  from  Corrientes  with  a  small  steamer  and  two  boats  to 
iiscend  the  river  Salado,  leaving  Lieut.  William  N.  Jeffers  in 
charge  of  the  Water  Witch^  with  instructions  to  ascend  the 
Parana  so  far  as  her  draft  would  allow.  lieutenant  Jeffers 
sailed  from  Corrientes  on  the  Ist  of  February,  and  had  pro- 
ceeded only  a  few  miles  above  the  point  where  the  Parana 
forms  the  common  boundary  between  Paraguay  and  the  Argen- 
tine province  of  Corrientes  when  he  ran  aground  near  the  Para- 
guayan fort  of  Itapiru.    An  hour  later  the  Water  Witch  was 
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haaled  oft'und  ancbored,  but  while  the  crew  were  at  dinner  it 
was  observed  that  the  Parajj^uayans  were  ijetting  their  guns 
ready.  Lieutenant  Jeft'era,  though  not  anticipating  anything 
serious,  had  the  Water  Witch  cleared  for  action,  and  gave  direc- 
tions to  proceed  ui)  the  river  at  all  hazards.  While  he  was 
weighing  anchor,  a  Paraguayan  canoe  came  alongside  and  a 
man  on  board  handed  him  a  paper  in  Spanish. 

This  paper  Jefters  declined  to  receive,  on  the  ground  that  he 
did  not  understand  the  language  in  which  it  was  printed,  and 
as  soon  as  the  anchor  was  raised  he  stood  up  the  river,  the 
crew  at  quarters.  The  i)ilot  informed  him  that  the  only  prac- 
ticable channel  lay  close  to  the  fort,  on  the  Paraguayan  side 
of  the  river,  and  this  channel  he  directed  the  pilot  to  take. 
When  he  was  within  300  yards  of  the  fort  he  was  hailed,  pre- 
sumably in  Spanish,  by  a  person  who  he  was  informed  was 
the  Paraguayan  admiral,  but  not  understanding  the  import  of 
the  hail  he  did  not  regard  it.  Two  blank  cartridges  were 
then  fired  by  the  fort  in  quick  succession,  and  these  were  fol- 
lowed by  a  shot  which  carried  away  the  wheel  of  the  Wat^r 
Witch,,  cut  the  ropes,  and  niortally  wounded  the  helmsman. 
On  receiving  this  fire  Lieutenant  Jefl'ers  directed  a  general  fire 
in  return.  The  action  continued  for  some  minutes.  A  Para- 
guayan gunboat  lay  near  by  but  took  no  part  in  the  conflict. 

Op  the  4th  of  February  1855  Mr.  Jose  Falcon,  secretary  of 
state  of  Paraguay,  addressed  to  the  Secretary  of  State  of  the 
United  States,  Mr.  ^Vlarcy,  a  note  in  regard  to  the  transaction 
which  has  just  been  described.  This  note  Lieutenant  Page 
declared  to  contain  a  "fancy  sketch'' of  the  incident.  Into 
this  question  it  is  unnecessary  now  to  enter,  since  there  are 
certain  facts  that  are  undisputed.  The  Paraguayan  Govern- 
ment had  forbidden  foreign  men  of- war  to  enter  the  waters 
within  its  jurisdiction.  This  fact  was  admitted.  But  Lieu- 
tenant Page  claimed  that,  at  the  point  in  the  Parana  where 
the  Water  Witch  was  fired  on,  the  channel  on  the  Paraguayan 
side  of  the  river  was  the  main  and  only  navigable  channel; 
that,  as  the  river  at  that  point  formed  a  common  boundary 
between  the  Argentine  Confederation  and  Parguay,  the  navi- 
gation  of  that  channel  belonged  equally  to  both  countries, 
and  that  he  therefore  had  the  right  to  navigate  it  under  his 
license  from  the  Argentine  Government  without  regard  to  the 
Paraguayan  prohibition.^ 

'  S.  Rep.  60,  35  Cong.  1  ses».  Calvo  disfusses  this  inoideDt,  as  well  an 
the  claim  now  under  cousideration,  and  oriticisos  the  conree  of  the  United 
{States.     (Droit  Int.  (4th  ed.).  s^  12(58  j  Wharton's  Int.  Law.  Dig.  Ill,  115.) 
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Besides  the  cases  of  the  United  States  and 
Treaty  of  1853.  Paraguay  Navigation  Company  and  the  Water 
Witch,  there  was  yet  another  question  that  af- 
fectecl  the  relations  between  the  United  States  and  Paraguay, 
On  March  4,  1853,  a  treaty  between  the  two  countries  was 
concluded,  Mr.  John  S.  Pendleton  representing  the  United 
States  in  the  negotiations.  In  this  treaty,  which  was  ratified 
by  Paraguay  on  the  12th  of  March,  there  were  various  verbal 
errors,  attributable  to  the  inadvertence  of  the  American  rep- 
resentative, such  as  the  use  of  the  titles  "  United  States  of 
North  America''  and  *'North  American  Union"  instead  of  the 
"  United  States  of  America."  These  and  similar  errors,  to  the 
number  of  thirty-two,  the  Senate  of  the  United  States  cor- 
rected, and  on  the  2d  of  June  1854  Mr.  Marcy  sent  the  treaty 
as  thus  amended  to  Lieutenant  Page,  with  a  view  to  the  ex- 
change of  the  ratifications.  When  Lieutenant  Page  received 
the  treaty  he  had  become  somewhat  involved  in  the  controversy 
respecting  Mi:.  Hopkins  and  the  United  States  and  Paraguay 
Navigation  Company,  and  President  Lopez  had  issued  a  de- 
cree forbidding  foreign  men-of-war  to  ascend  the  Paragua3% 
Lieutenant  Page  therefore  dispat<;hed  an  officer  in  the  autumn 
of  1854  to  Asuncion  with  a  note  to  the  secretary  of  state,  say- 
ing that  he  was  authorized  to  exchange  the  ratifications  of  the 
treaty,  and  inquiring  whether  he  should  proceed  to  the  capital 
for  that  purpose.  This  note  Sefior  Falcon,  the  Paraguan  sec- 
retary of  state,  returned  unanswered,  on  the  ground  that  it 
was  written  in  English  and  not  accompanied  with  a  transla- 
tion. He  referred  to  the  fact  that  he  had  previously  returned 
two  communications  from  Lieutenant  Page  for  the  same  rea- 
son, and  expressed  surprise  that  the  latter  should  continue  to 
try  to  "mortify"  him.  Lieutenant  Page,  in  his  report  to  Mr. 
Marcy,  stated  that  his  reason  for  sending  the  note  in  English 
was  that  the  only  person  with  him  who  could  translate  Eng- 
lish into  Spanish  was  his  clerk,  whose  knowledge  of  the  latter 
language  was  imperfect.  He  moreover  declared  his  belief  that 
the  reason  alleged  by  Seiior  Falcon  for  returning  the  note  was 
a  mere  excuse  for  not  answering  it,  and  he  expressed  the  hope 
that  such  measures  would  be  adopted  as  would  "convince  the 
President  of  Paraguay  that  the  United  States  will  not  tolerate 
the  indignities  it  has  been  his  habit  to  bestow  upon  other 
governments."  To  this  end  he  suggested  that  he  should  be 
instructed  to  proceed  to  Asuncion  in  the  Water  Witchy  or, 
better  still,  that  the  commodore  of  the  Brazil  squadron  be 
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instructed  to  proceed  thither  "on  board  of  the  }Vater  Witch^ 
with  the  brig  Balnhridge  in  tow." 

No  instructions  to  this  effect  were  given,  but  on  August  5, 
1856,  nearly  two  years  later,  Mr.  Richard  Fitzpatrick  was  sent 
out  by  the  United  States  as  a  special  commissioner  to  exchange 
the  ratifications  of  the  treaty.  He  was  furnished  with  a  letter 
to  the  minister  of  foreign  afiairs  of  Paraguay,  and  was  in- 
structed on  presenting  it,  and  on  other  occasions  when  he 
might  have  intercourse  with  the  minister,  and  with  other 
l>ersons  in  authority,  to  endeavor  to  convey  an  impression  of 
the  strong  desire  of  the  President  to  maintain  friendly  rela- 
tions with  the  country,  and  of  his  hope  that  this  disposition 
would  be  reciprocated.  When  Mr.  Fitzpatrick  reached  Asnn 
cion  Senor  Nicolas  Vasquez  had  succeeded  Sefior  Falcon  as 
minister  of  foreign  relations,  and  when  Mr.  Fitzpatrick  pre- 
sented his  letter  of  credence  Sefior  Vasquez  asked  him  to 
declare  the  objects  of  his  special  mission,  in  order  that  the 
Government  of  Paraguay  might  understand  why  its  complaints 
against  the  United  States,  on  account  of  the  <^  scandalous  hos- 
tilities" and  '* unprovoked  outrages"  committed  by  the  Water 
Witch  remained  unanswered.  Sefior  Vasquez  also  desired  to 
be  informed  whether  the  United  States  wished  to  interfere  in 
the  "claims  for  millions  of  dollars''  with  which  Edward  A. 
Hopkins  had  "thought  to  intimidate  the  government  of  the 
republic."  He  declared  that  Hopkins  hail  been  allowed  to 
depart  freely,  together  with  all  those  who  were  associated  with 
him,  "abandoning  the  little  property  of  the  company,  itself 
burdened  with  a  debt  often  thousand  dollars  which  it  received 
from  the  national  treasury  at  an  annual  interest  of  six  per 
cent  when  no  one  would  lend  it  a  dollar  to  pay  its  mature<l 
obligations  which  it  had  deceptively  contracted."  This  aid 
Hopkins  had,  he  said,  "requited  by  unheard  of  insolences,  and 
by  excesses  which  at  last  occasioned  the  supreme  dec^ree  revok- 
ing the  exequatur  that  had  been  accorded  to  his  credentials 
as  consul  of  the  United  States  in  Paraguay."  Seiior  Vascjuez 
therefore  deemed  it  proper  to  ascertain  the  intentions  of  the 
United  States  in  regard  to  the  ^'outrages"  of  the  commanding 
officers  of  the  Water  Witch ^  and  the  '^pretended  claims  of 
Hopkins,"  in  order  to  determine  "whether  the  occasion  had 
arrived"  for  "a  plain  and  full  exchange"  of  the  niliffcationsof 
the  treaty.  To  these  inciuiries  the  reply  of  Mr.  Fitzpatrick 
proved  to  be  unsatisfactory.  The  principal  object  of  his  mis- 
sion was  to  exchange  the  ratiiicatious  of  the  treaty,  and  he 
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answered  that  when  that  object  was  accomplished  he  should 
consider  his  mission  as  ended.  Senor  Vasquez  then  declined 
to  exchange  the  ratifications  of  the  treaty,  but  stated  that  the 
President  of  the  republic  was  disi>osed  to  enter  on  the  nego- 
tiation of  a  new  treaty,  if  the  United  States  should  send  out 
a  plenipotentiary  with  suitable  instructions  for  that  purpose, 
who  might  also  settle  the  "pending  questions"  to  which  he 
had  referred  in  his  previous  note.  Mr.  Fitzpatrick  urged  in 
vain  the  exchange  of  the  ratifications  of  the  treaty  that  had 
already  been  concluded,  pointing  out  the  purely  formal  char- 
acter of  the  Senate's  amendments.  Seiior  Vasquez,  however, 
dexslared  that  as  the  treaty  was  "plainly  and  fully  ratified"  by 
the  President  of  the  republic  soon  after  it  conclusion,  it  was 
"not  easy  for  His  Excellency  •  •  ♦  to  submit  to  a  new 
ratification"  in  the  terms  proposed;  and  he  pronounced  the 
correspondence  closed. 

At  this  time  no  claim  on  behalf  of  the  United 
Hon-preMntatioii  of  gtates  and  Paraguay  Navigation  Company 
tib^ompany'g  ^^  ^^^^  presented  by  the  United  States  to 
Paraguay.  The  first  memorial  of  the  company 
to  the  Department  of  State  bears  date  January  15, 1855,  and 
requests  that  measures  be  taken  to  enforce  the  payment  by 
Paraguay  of  the  sum  of  $935,000  as  an  indemnity  for  its 
losses  and  the  destruction  of  its  business  in  that  country.  A 
representative  of  the  company  reported  that  Mr.  Marcy,  who 
was  then  Secretary  of  State,  was  "  at  first  somewhat  preju- 
diced against"  the  claim.  In  fact,  Mr.  Marcy  stated  that  he 
deemed  the  proofs  of  ownership  of  property,  as  well  as  of  loss 
and  damage,  "very  inadequate."  The  company,  however, 
continued  to  urge  its  claims,  submitting  various  papers  and 
X>etitions,  and  on  July  18,  1856,  a  year  and  a  half  after  the 
presentation  of  its  first  memorial,  Mr.  Marcy  instructed  Mr. 
Peden,  the  minister  of  the  United  States  at  Buenos  Ayres,  that 
the  conduct  of  Paraguay  appeared  "  to  have  been  not  only 
unjust  and  oppressive,  but  to  have  produced  the  loss  of  a  large 
amount  of  property;"  that  Mr.  Fitzpatrick  would  be  directed 
"  to  present  to  the  Paraguayan  (Tovernment  a  claim  for  the 
damages  sustained  by  its  unjustifiable  proceedings  toward  the 
company; "  and  if  there  should  be,  as  probably  there  would,  a 
difference  of  opinion  "as  to  the  character  and  amount  of 
indemnity"  to  which  the  company  was  entitled,  Mr.  Fitzpat- 
rick would  "  be  instructed  to  investigate  the  transaction  and 
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report  thereon  to  the  f^overnment."  *  On  the  Tith  of  August 
1856  Mr.  Fitzpatrick,  on  setting  out  on  his  mission,  was  in- 
structed that  no  doubt  was  entertained  that  injustice  was  done 
to  the  company,  and  that  the  Government  of  Paraguay  was, 
under  the  condition  of  things  existing  in  that  country,  account- 
able for  it.  He  was  accordingly  directed  "  at  a  proi)er  time 
and  in  a  proper  manner"  to  make  known  the  views  of  the 
United  States  on  the  subject,  but  before  adverting  to  it  to 
propose  the  exchange  of  the  ratifications  of  the  treaty  of  March 
4,  1863.  It  seems  that  Mr.  Fitzpatrick  either  construed  his 
instructions  as  precluding  the  transaction  of  any  other  busi- 
ness, if  he  should  be  unable  to  exchange  the  ratifications  of 
the  treaty,  or  else  as  investing  him  with  discretion  to  present 
or  not  to  present  the  claim  of  the  United  States  and  Paraguay 
Navigation  Company,  in  accordance  with  the  judgment  he 
should  form  after  his  arrival  in  Paraguay.  It  is,  at  any  rate, 
certain  that  on  the  10th  of  November  1850  he  stated,  in  a  note 
to  Senor  Vasquez,  that  his  mission  was  '^  solely  for  the  purpose 
of  exchanging  the  ratifications  of  the  treaty,"  and  that,  this 
having  been  done,  he  should  ^<  consider  his  mission  near  the 
republic  ended."  He  withdrew  without  mentioning  the  com- 
pany's claim. 

Thus  matters  remained  till  the  Congress  of 
^"^l^^^^the  United  States  assembled  in  December 
1857,  when  in  his  annual  message  of  the  8th 
of  that  month  President  Buchanan  referred  to  the  relations 
with  Paraguay  in  a  manner  that  indicated  a  desire  to  take 
decisive  action.  He  first  referred  with  regret  to  the  refusal  of 
President  Lopez  to  ratify  the  treaty  of  1853.  He  then  took 
up  the  case  of  the  Water  Witch^  maintaining  that  she  was  not, 
properly  speaking,  a  vessel  of  war,  so  as  to  fall  within  the 
prohibition  against  the  navigation  by  foreign  vessels  of  war 
of  Paraguayan  rivers,  and  that  as  Paraguay  owned  only  one 
bank  of  the  river  on  which  the  attack  occurred,  her  right  to 
enforce  obedience  to  her  decree  in  tliose  waters  could  not  be 
acknowledged.    Under  the  circumstances,  he  was  constrained 


^  In  a  letter  to  Mr.  Gallup  of  July  7,  1856,  referring  to  the  clainiy  Mr. 
Marcysaid:  ^'I  do  not  know  what  other  instructions  can  be  given  but 
strenuously  to  urge  the  allowance  of  it.  Other  steps  can  not  be  author- 
ized until  we  know  what  view  Paraguay  will  take  of  it.  That  govem- 
ni«nt  ought  to  be  heard  before  coercive  nieasurea  are  determined  on." 
(MS.  Doni.  Let.  XLV.  370.) 
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to  consider  the  attack  on  the  Water  Witch  "  as  unjustifiable, 
and  as  callinp^  for  satisfaction  from  the  Paraguayan  Govern- 
ment." "Citizens  of  the  United  States,  also,"  he  continued, 
'•  who  were  established  in  business  iu  Paraguay,  have  had 
their  property  seized  and  taken  from  them,  and  have  otherwise 
been  treated  by  the  authorities  in  an  insulting  and  arbitrary 
manner,  which  requires  redress.  A  demand  for  these  purposes 
will  be  made  in  a  firm  but  conciliatory  spirit.  This  will  the 
more  j>robably  be  granted  if  the  Executive  shall  have  authority 
to  use  other  means  in  the  event  of  a  refusal.  This  is  accord- 
ingly recommended." 

This  recommendation  was  taken  into  con- 
^*^*(^n™^*^  ^  sideration  by  Congress,^  and  on  June  2, 1858, 
the  President  approved  a  joint  resolution  by 
which  he  was  authorized,  "  for  the  purpose  of  adjusting  the 
differences  between  the  United  States  and  the  republic  of 
Paraguay,  in  connection  with  the  attack  on  the  United  States 
steamer  Water  Witch,  and  with  other  matters  referred  to  in 
the  annual  message,"  "  to  adopt  such  measures  and  use  such 
force  as  in  his  judgment  may  be  necessary  and  advisable,  iu 
the  event  of  a  refusal  of  just  satisfaction  by  the  Government 
of  Paraguay."*  By  section  4  of  the  act  of  June  12,  1858, 
making  an  appropriation  for  the]S^avy,the  sum  of  $10,000,  or  so 
much  thereof  as  might  be  necessary,  was  provided  "  to  defray 
the  expenses  and  compensation  of  a  commissioner  to  the  repub- 
lic of  Paraguay"  in  execution  of  the  joint  resolution.-^ 

On  the  Otli  of  September  1858  Mr.  James  B. 
Ezpedi  on  ara-  ;bq^ij„^  ^f  ^Missouri,  was  appointed  special  com- 
missioner, and  steps  had  then  been  taken 
toward  fitting  out  an  expedition  to  accompany  him.  In  his 
annual  message  of  December  6,  1858,  President  Buchanan 
was  able  to  announce  to  Congress  that  Mr.  Bowlin  had  pro- 
ceeded to  Paraguay,  and  that  in  view  of  the  contingency  that 
his  efforts  to  obtain  just  satisfaction  might  be  unsuccessful, 
the  Secretary  of  the  Navy  had  fitted  out  and  dispatched  a 
naval  force  to  rendezvous  near  Buenos  Ayres,  which  would,  it 
was  believed,  prove  suflficient  for  the  occasion.  This  expedition 
consisted  of  19  vessels,  large  and  small,  *' carrying  200  guns 
and  2,500  men,  well  supplied  with  ammunition,  small  arms,  and 


*  S.  Rep.  60, 35  Cong.  1  seBS. 
ni  Stats,  at  L.  370. 
m  Stats,  at  L.  3U,  319. 
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whatever  was  necessary  to  its  success  in  the  waters  of  La 
Plata/'  The  fri^j^ate  Sabine,  having  on  board  Commodore  Shu- 
brick,  to  whom  the  command  of  the  expedition  was  intrusted, 
and  Mr.  Bowliu,  left  Kew  York  on  the  17th  of  October  1858, 
and  arrived  in  La  Plata  on  the  18th  of  December,  finding  most 
of  the  vessels  comprising  the  expedition  already  there.  On  the 
30th  of  the  same  month  Mr.  Bowlin  and  Commodore  Shubrick 
left  Montevideo  with  the  steamers  Fulton  and  Water  Witdiy 
and  on  the  25th  of  January  arrived  at  Asuncion. 

On  the  10th  of  February  Mr.  Bowlin  took 
^"^tiln.^^'  leave  of  the  President  of  Paraguay,  and  on 
the  17th  Ket  out  for  tlie  Ignited  States.*  In  his 
annual  message  of  December  19,  1859,  President  Buchanan 
announced  that ''  all  our  difficulties"  with  the  republic  of  Para- 
guay had  been  "satisfactorily  adjusted;"  that  "the  President 
of  that  republic,  in  a  friendly  spirit,  acceded  promptly  to  the 
just  and  reasonable  demands  of  the  Government  of  the  United 
States ; "  and  that  the  treaties  which  Mr.  Bowlin  had  concluded 
would  be  immediately  submitted  to  the  Senate. 

The  treaties  to  which  Mr.  Buchanan  referred  were  a  treaty 
of  commerce  and  navigation,  with  which  we  are  not  at  present 
concerned,  and  a  convention  for  the  settlement  of  the  claims 
of  the  United  States  and  Paraguay  Navigation  Company.  In 
the  case  of  the  Water  Witch  Mr.  Bowlin  obtained  "ample 
apologies"  and  the  payment  of  $10,000  for  the  family  of  the 
seaman  who  was  killed  at  the  wheel.-  As  to  the  claim  of  the 
company,  he  was  instructed  if  the  Government  of  Paraguay 
should  consent  to  pay  $500,000  not  to  refuse  to  adjust  it  for 
that  amount,  but  if  he  found  it  impossible  to  reach  an  agree- 
ment as  to  the  amount  of  the  indemnity,  to  propose  to  leave 
this  question  to  an  impartial  tribunal,  it  being  an  indispensable 
preliminary  that  the  Paraguayan  Government  should  acknowl- 
edge its  liability  to  the  company.  Mr.  Bowlin  was  unable  to 
obtain  the  sum  specified  as  the  basis  of  compromise,  and 
on  the  4th  of  February  1859  concluded  a  convention,  by 
which  it  was  declared  that  the  two  governments,  desiring 
"to  come  to  a  definite  understanding"  as  to  the  "mode  of 
settling"  the  "pending  question"  of  the  claims  of  the  com- 
pany, had  "agreed  to  refer  the  same  to  a  special  and  respect- 
able commission,  to  be  organized  and  regulated  by  the  conven- 

•  Report  of  the  Secretxiry  of  the  Navy,  December  2, 1859. 
^Curtis's  Life  of  Bncbacan,  11.  225. 
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tion  hereby  established  between  the  two  high  contracting  par- 
ties." By  Article  I.  the  "goverDinent  of  the  republic  of  Para- 
guay binds  itself  for  the  responsibility  in  favor  of  the  'United 
States  and  Paraguay  Navigation  Company'  which  may  result 
from  the  decree  of  the  commissioners,"  whose  appointment  was 
provided  for  in  the  next  article.  By  this  article  the  high  con- 
tracting parties,  '"appreciating,"  as  they  said,  "the  difficulty 
of  agreeing  upon  the  amount  of  the  reclamations  to  which  the 
said  company  may  be  entitled,  and  being  convinced  that  a  com- 
mission is  the  only  equitable  and  honorable  method  by  which  the 
two  countries  can  arrive  at  a  perfect  understanding  thereof," 
engaged  that  the  Government  of  the  United  States  should 
appoint  one  commissioner  and  the  Government  of  Paraguay 
another^  and  that  in  case  these  commissioners  disagreed,  an 
umpire  should  be  chosen  by  them,  or  if  they  were  unable  to  con- 
cur in  his  selection,  by  the  diplomatic  representa^tives  of  linssia 
and  Prussia  at  Washington.  ''The  two  commissioners  named 
in  the  said  manner,"  the  article  further  provided,  "shall  meet 
in  the  city  of  Washington  to  investigate,  adjust,  and  determine 
the  amount  of  the  claims  of  the  above-mentioned  company, 
upon  suffident  proofs  of  the  charges  and  defenses  of  the  con- 
tending parties."  By  Article  III.  it  was  agreed  that  the  com- 
missioners, before  entering  on  their  duties,  should  take  an  oath 
"that  they  will  fairly  and  impartially  investigate  the  said 
claims,  and  a  just  decision  thereupon  render,  to  the  best  of  their 
judgment  and  ability."  By  Article  V.  the  Government  of  Par- 
aguay bound  itself  to  pay  in  Asuncion,  thirty  days  after  i)re- 
sentation,  the  draft  which  the  United  States  "shall  issue  for 
the  amount  for  which  the  two  commissioners  concurring,  or  by 
{»ic)  the  umpire,  shall  declare  it  responsible  to  the  said  com 
pany."  * 


»*' Department  of  State,  Washing  1  on ^  May  SS^  18 '>9. 
"C.  S.  Bradley,  Esq.,  Providence. 

*'8iR:  Yonr  letter  of  the  14tli  instant  has  been  received.  The  special 
convention  negotiated  by  Judge  Bowlin  with  the  Paraganjan  plenipoten- 
tiary provides,  substantially,  for  the  appointment  of  a  joint  commission 
composed  of  one  commissioner  from  each  government,  and  an  umpire  in 
case  of  disagreement,  to  decide  differences. 

"The  commission  is  to  assemble  in  this  city  within  one  year  after  the 
ratification  of  the  commercial  treaty  concluded  at  Asuncion  on  the  4th  of 
Febmary  1859 — said  ratification  to  take  place  within  fifteen  months  from 
date  of  signature — and  is  to  close  its  session  within  three  months,  by  which 
time,  if  no  agreement  has  been  concluded,  the  umpire  is  to  be  selected. 

"The  commissioners  are  to  take  the  nsual  oath  fairly  and  impartially 
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By  an  act  of  Congress  passed  to  carry  llie 
^GDmmiBd  n.  ^  convention  into  eft'ect,  and  approved  May  IG, 
I860,  the  President  was  authorized  to  appoint, 
by  and  with  the  advice  and  consent  of  the  Senate,  a  connnis- 
sioner,  whose  duty  it  should  be,  *' conjointly  with  a  commis- 
sioner api)()inted  by  the  Government  of  Paraguay,  to  investi- 
gate, adjust,  an<l  deti^mine  the  amount  of  the  claims  of  the 
^United  States  and  Paraguay  Navigation  Company'  against 
the  Government  of  Paraguay,"  and  also  in  the  same  manner 
U)  "  appoint  a  sectretary  to  said  commissioner,  in  behalf  of  the 
United  States,  versed  in  the  lilnglish  and  Spanish  languages."' 
As  commissioner  under  this  act  and  the  convention,  President 
Buchanan  appointed  Mr.  Cave  Johnson,  of  Tennessee.  Mr. 
Johnson,  who  was  by  profession  a  lawyer,  had  served  on  the 
bench  and  in  Congress,  and  was  a  e^olleague  of  Mr.  Buchanan 
in  the  Cabinet  of  Polk,  in  which  he  held  the  position  of  Post- 
master-General. The  President  appointed  as  secretary  and 
interpreter  of  the  commission  Samuel  Ward.  The  commis- 
sioner on  the  part  of  Paraguay  was  Don  Jose  Berges. 

The  commissioners  held  their  iirst  meeting  in  a  room  in  the 
Treasury  Department  in  Washington  on  June  22, 1860,  and, 
together  with  the  secretary,  exhibited  their  commissions,  after 
which  they  all  subscribed  an  oath  before  a  judge  of  the  courts 
of  the  District  of  Columbia,  the  commissioners  taking  the 
oath  prescribed  by  the  convention,  and  Mr.  Ward  swearing 
faithfully  to  discharge  the  duties  of  secretary  and  interpreter. 
Messrs.  John  Appleton  and  C.  S.  Bradley  appeared  as  coun- 
sel for  the  company,  and  Mr.  J.  Mandeville  Carlisle  as  counsel 
for  the  republic  of  Paraguay. 

Tiie  second  meeting  of  the  commissioners 

ing  statement  for  the  claimant  was  made  by 
Mr.  Appleton.    He  said  that  the  persons  who  formed   the 

to  invcHtigate  and  decide  tlie  claims  of  the  ^  United  States  and  Paraguay 
Kavijjation  Company.' 

*'The  Government  of  Paraguay  binds  itself  *  for  the  responsibHity  whirh 
may  rosnlt  from  the  decree  of  the  commisbionors'  and  to  pay,  thirty  d«yii 
after  presentation,  the  draft  which  may  be  drawn  on  it  by  theGovernmfnt 
of  the  United  States  to  meet  said  award. 

*' These  points  embrace  the  material  stipulations  of  the  conyention 
referred  to. 

**I  am,  etc., 

'•Lkwis  Cass.'* 
(MS.  Dom.  Let.  L.  344.) 
'  13  Stats,  at  L.  15. 
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company  were  induced  to  engage  in  the  enterprise  by  their 
knowledge  of  the  vast  and  undeveloped  resources  of  Paraguay, 
and  of  the  neighboring  provinces  of  Brazil  and  Bolivia,  with 
which  they  became  acquainted  not  only  from  published  sources 
of  information,  but  through  the  travels  of  Governor  Arnold, 
of  iihode  Island,  the  president  of  the  company,  and  through 
the  residence  in  Paraguay  for  nine  years  of  their  agent,  Mr. 
Hopkins,  who  bad  during  that  period  sustained  the  most 
friendly  relations  with  l^resident  Lopez.  But  the  special 
inducements  were,  he  said,  the  public  decrees  and  laws  of  Par- 
aguay, which  invited  foreigners  to  develop  her  resources  by 
the  offer  of  grants  or  privileges  in  the  nature  of  patent  rights 
for  a  term  of  years  to  all  who  should  first  introduce  into  the 
country  any  implements  or  processes  of  manufacture  not  before 
in  use  there.  He  filed  with  the  commission  a  copy  of  the  laws 
in  question,  together  with  a  translation.  They  bore  date  May 
20, 1845,  and  in  substance  granted  a  patent  right  for  a  term  of 
years  on  industrial  inventions,  and  extended  a  similar  privilege 
to  persons  who  first  introduced  into  the  country  foreign  dis- 
coveries. Mr.  Ai)pleton  claimed  that  these  laws  had  been 
interpreted  by  Mr.  Gelly,  secretary  of  state  of  Paraguay,  as 
applicable  to  an  euteri)rise  like  that  of  the  company.  In  proof 
of  this  he  filed  with  the  commission  a  copy  and  translation  of 
a  letter  written  by  Mr.  Gelly  to  Mr.  Hopkins  on  December  15, 
1^48,  while  the  former  was  at  Kio  de  Janeiro  on  a  special  mis- 
sion. It  appears  by  this  letter  that  Mr.  Hopkins  had  written 
to  Mr.  Gelly  in  regard  to  the  establishment  in  Paraguay  of  a 
school  of  practical  agriculture.  Mr.  Gelly  in  reply  expressed 
satisfaction  with  the  design  and  said  it  was  his  opinion  that 
President  Lopez  would  donate  some  land  for  the  pui'pose  and 
exempt  the  school  from  all  taxes  and  imposts.  At  the  same 
time  he  expressed  the  opinion  that  a  proposition  which  Mr. 
Hopkins  had  made  to  obtain  the  exclusive  privilege  or  monop- 
oly of  certain  branches  of  agriculture  could  not  be  granted. 
The  decree  of  May  20, 1845, had,  he  said,  regulated  this  subject, 
and  it  would  neither  be  just  nor  possible  to  make  an  exception 
in  Mr.  Hopkins's  favor;  but  if  Mr.  Hopkins  introduced  into  the 
country  machines  or  new  means  of  industry  which  it  did  not 
already  possess,  the  decree  would  give  him  a  monopoly  for  ten 
years  at  least,  if  he  did  not  require  a  special  concession.  Mr. 
Gelly  also  expressed  the  opinion  that  there  was  a  promising 
opportunity  for  success  in  any  kind  of  enterprise  and  specula- 
tion in  Paraguay  of  an  agricultural  or  commercial  character, 
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but  (liHcouraged  the  idea  of  attempting  to  establish  mannfac- 
toriea  on  an  extensive  scale. 

Such  were  the  inducements  which  were  said  to  have  led  the 
company  to  commence  its  enterprise  and  to  establish  between 
the  United  States  and  Paraguay  "a  great  and  permanent  busi- 
ness." Though  the  enterprise  had  only  commenced  when  it 
was  terminated,  the  a<3tual  expenditures  and  losses  amounte«l, 
with  interest,  said  Mr.  Appleton,  after  deducting  all  returns, 
to  $402,520.37.  The  expenditure  was  chiefly  for  the  cost  an<l 
equipment  of  steamers  and  other  vessels  sent  to  Paraguay,  for 
machinery  and  implements  sent  thither,  for  land  and  buildings 
purchased  there,  and  for  salaries  and  wages  paid  to  employees. 
A  portion  of  the  loss,  however,  arose  from  the  sale  of  bonds  at 
less  than  par — a  sacrifice  which  the  company  was  compelled  to 
make  after  its  hopes  and  credit  were  depressed  by  the  action 
of  Paraguay. 

Besides  the  actual  expenses  and  losses  referred  to,  the  com- 
pany made  a  claim  for  indemnity  for  the  value  of  the  position 
of  which  it  was  wrongfully  deprived  by  the  act  of  Paraguay. 
Its  outlay,  said  Mr.  Appleton,  was  not  only  money,  but  intelli- 
gence, investigation,  time,  enterprise,  risk,  and  anxiety,  and 
these  things  went  to  make  up  the  actual  investment  which 
created  the  company's  position.  The  precise  figures  of  this 
branch  of  the  claim  it  would,  he  said,  be  diflicult  to  specify, 
and  the  measure  of  damages  must  be  determined  by  the  dis- 
cretion of  the  tribunal. 

Another  branch  of  the  claim  arose  from  the  destruction  of 
grants  made  by  the  laws  of  Paraguay  in  the  nature  of  patents 
for  machinery  and  processes  first  introduced  into  that  country. 
The  company  sent  to  Paraguay  a  steam  engine,  two  beehives, 
a  brick  machine,  a  bark  mill,  a  portable  sawmill,  and  various 
other  articles,  many  of  which  were  unknown  in  the  country. 
It  also  introduced  a  new  mode  of  making  cigars.  To  illustrate 
the  value  of  the  latter  Mr.  Appleton  said  that  at  the  time  its 
cigar  factory  was  closed  the  company  was  employing  115  opera- 
tives, who  would  make  897,000  cigars  a  month.  He  estimated 
the  profits  of  this  business  at  $236,808  per  annum,  or  for  ten 
years,  $2,368,080. 

The  company  also  had  in  operation,  he  said,  the  first  and 
only  steam  sawmill  in  Paraguay,  the  profits  of  which  he  esti- 
mated at  $34,725  a  year,  or  for  ten  years,  $347,250. 

The  company  also  had  a  brick  machine  which  could  turn 
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out  10,000  bricks  a  day.    The  profits  of  this  machine  were 
estimated  at  132,000  a  year,  or  for  ten  years,  $320,000. 

The  company  also  claimed  to  have  introduced  the  first  steam 
engine  into  Paraguay.  These  things  were  cited  as  but  illus- 
trations of  the  company's  rights,  the  value  of  which  might, 
said  Mr.  Appleton,  be  left  to  the  judgment  of  the  commission. 
In  addition  to  these  things,  the  claimants  were  entitled  to  a 
reasonable  allowance  for  the  expense  of  procuring  redress  for 
their  wrongs;  to  compensation  for  time,  labor,  anxiety,  and 
suffering  expended  and  incurred  in  their  enterprise;  to  dam- 
ages for  their  expulsion;  and  finally,  to  compensation  or  an 
equivalent  for  the  patent  rights,  grants,  and  franchises  be- 
stowed upon  the  companj'^  by  the  laws  of  Paraguay,  all  of 
which  were  abrogated  by  the  wrongful  acts  of  President  Lopez. 
It  was  submitted  that  the  award  of  the  commission  should 
exceed  the  sum  of  a  million  dollars. 

Under  the  rules  adopted  by  the  commission 
statement  of  Par»-  -^  ^^^  provided  that  a  formal  statement  of  the 
claims  of  the  company  should  be  followed  by 
a  similar  statement  on  the  part  of  the  republic  of  Paraguay. 
This  statement  was  presented  by  Mr.  Carlisle.  He  denied 
that  any  wrong  and  injury  had  been  done  by  the  republic  of 
Paraguay  to  the  claimants.  As  to  any  inducements  held  out 
by  the  republic,  they  were,  he  said,  to  be  found  in  its  general 
laws,  and  it  was  deni»'d  that  the  company  had  acquired  any 
rights  of  patent  or  monopoly  for  any  term  under  those  laws 
or  in  any  manner  whatever.  The  laws  i)rescribed  the  specific 
and  appropriate  evidence  of  such  rights,  upon  which  alone 
could  they  have  been  exercised  or  enjoyed.  The  letter  of  Mr. 
Gelly  was  admitted  to  be  genuine,  but  it  was  denied  that 
he  was  ever  secretary  of  state  or  that  he  ever  held  any  office 
under  the  Government  of  Paraguay,  except  that  of  special 
commissioner  to  treat  concerning  the  boundary  between  that 
republic  and  Brazil.  The  letter  purported  on  its  face  to  be 
private,  and  expressly  referred  to  the  general  laws  of  the 
republic,  to  which,  it  said,  no  exception  could  be  made  in  Mr. 
Hopkins^s  favor. 

It  was  also  denied  that  the  agents  of  the  company  were 
expelled  from  Paraguay,  or  that  its  business  was  interrupted 
or  disturbed  otherwise  than  in  due  execution  of  the  laws  of 
the  land  to  which  the  claimants  were  subject.  On  the  other 
hand,  it  was  said  that  the  most  extraordinary  favors  were 
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extended  to  Mr.  Hopkins  and  to  the  company  until  they  could 
be  continued  no  longer  without  disgrace. 

Should  the  commission  find  that  the  republic  of  Paraguay 
was  liable  in  damages,  Mr.  Carlisle  insisted  that  the  amount 
of  damages  actually  sustained  should  be  made  out  by  clear  and 
distinct  proofs.  Ko  prospective,  conjectural,  or  speculative 
damages  could  be  allowed  in  any  form;  nor  could  the  measure 
of  damages  be  affected  by  the  amount  of  outlays  made  in  the 
United  States,  the  results  of  which  never  came  within  the 
territory  of  Paraguay.  Still  less  could  compensation  be  made 
for  "intelligence,"  "enterprise,"  and  "anxiety  of  mind  gener- 
ally." The  first  and  second  items  in  point  of  magnitude  in  the 
company's  claim  were,  said  Mr.  Carlisle,  for  two  vessels  which 
were  wrecked  witiiout  any  apparent  combination  between 
President  Lopez  and  the  elements,  and  which  never  came 
within  Paraguayan  jurisdiction.  Nor  was  it  perceived  how 
the  republic  of  Paraguay  could  be  held  responsible  for  the 
difference  between  the  par  value  of  the  bonds  issued  to  raise 
money  for  the  company  and  the  minor  sums  which  people  were 
willing  to  pay  for  them.  Proofs  would,  said  Mr.  Carlisle,  be 
offered  of  the  importations  actually  made  by  the  company  and 
of  their  value  and  disposition.  It  would  also  be  shown  that 
the  sum  of  $10,000  was  loaned  to  Mr.  Hopkins  for  the  use  of 
the  company  by  the  (iovernment  of  Paraguay,  and  that  this 
sum  remained  unpaid,  except  so  far  as  the  value  of  the  prop- 
erty abandoned  by  the  company  might  be  applicable  to  it. 
The  "lands"  which  figured  so  largely  in  the  complaints  of  the 
company  would  be  shown  to  have  been  procured  upon  a  void 
title  for  the  price  of  $70  or  $80.  It  would  also  be  shown  that 
the  "cigar  factory"  was  of  insignificant  value,  that  the  saw- 
mill never  paid  expenses,  and  that  the  whole  enterprise,  even 
in  the  hands  of  a  judicious  and  skillful  agent,  could  never  have 
realized  the  enormous  i)rofits  which  the  commission  was  asked 
to  consider  as  having  been  wrested  from  the  actual  grasp  of 
the  claimants. 

At  the  third  session  of  the  commission  the 
taking  of  testimony  was  begun.  Witnesses 
were  produced  and  examined,  both  for  the  company  and  for 
Paraguay,  and  various  written  proofs  were  filed  on  both 
sides.  The  hearing  of  witnesses  and  the  filing  of  evidence 
were  concluded  at  the  sixteenth  session  of  the  commission. 
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On  Jnly  19,  Messrs.  Appletoii  and  Bradley  submitted  an 
argnment  for  the  claimants,  together  with  a  summary  of  tlie 
evidence.  An  argument  for  Paraguay  was  submitted  by 
!Mr.  Carlisle.  The  commission  then  adjourned  on  the  23d  of 
July  for  consultation,  and  again  from  the  23d  of  July  until 
the  27tli.  When  the  commissioners  met  again  they  agreed 
upon  an  award,  which  they  signed  provisionally,  with  a  view 
to  its  being  inscribed  on  the  record  when  the  American  com- 
missioner should  have  prepared  an  opinion  and  report,  which 
he  desired  to  present  to  his  government  with  the  award.  IVIr. 
Johnson  completed  his  opinion  on  the  10th  of  August.  The 
last  session  of  the  commission  was  held  on  Monday  the  13th, 
when  the  commissioners  iiled  their  final  award,  which  was 
adverse  to  the  claims  of  the  company.  The  text  of  the  award 
was  as  follows: 

"And  now,  on  this  thirteenth  day  of  August,  anno  Domini 
one  thousand  eight  hundred  and  sixty,  the  undersigned,  com 
missioiiers  a])pointed  and  empowered  respectively,  as  appears 
fully  ill  the  aforegoing  record,  having  heard  and  maturely  con- 
sidered the  '  proofs  of  the  charges  and  defenses  of  the  contend- 
ing parties,'  in  respect  of  the  '  claims  of  the  United  States  and 
Paraguay  Navigation  Company — a  company  composed  of  citi- 
zens of  the  United  States — against  the  Government  of  Para- 
guay, and  having  conferred  together  and  deliberated  upon  the 
same,  and  upon  the  printed  arguments  of  counsel  thereupon, 
in  virtue  of  the  i)owers  invested  in  them  by  the  convention  in 
this  record  recited  and  set  forth,  do  hereby  determine  and 
award : 

"  That  the  said  claimants,  '  The  United  States  and  Paraguay 
Navigation  Company,'  have  not  proved  or  established  any  right 
to  damages  upon  their  said  claim  against  the  government  of 
the  republic  ot  Paraguay;  and  that,  upon  the  proofs  aforesaid, 
the  said  government  is  not  responsible  to  the  said  company  in 
any  damages  or  pecuniary  compensation  whatever,  in  all  the 
premises. 

"  In  testimony  whereof,  the  said  commissioners  have  here- 
unto subscribed  their  names  and  directed  th(^  attestation  of 
the  secretary  and  interpreter  the  day  and  year  aforesaid. 

*^C.  Johnson, 
^^Commissioner  on  the  part  of  the  United  States. 

"Jose  Berges, 
^^Commissioner  on  the  part  of  the  Republic  of  Paraguay. 

"Attest: 

SA3ruBL  Ward, 

Secretary  and  Interpreter. 
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The  grounds  on  which  this  award  was  ba-sed 
^THao  ^®^®  stated  in  the  following  opinion  of  Mr. 

Johnson,  the  United  States  commissioner: 

^'  The  United  States  and  Paraguay  Navigation  Company  had 
been  organized  by  an  association  of  enterprising  citizens  of 
Rhode  Jshind  in  the  fall  of  1852,  and  chartered  by  the  legisla- 
ture of  that  State  in  June  1853.  The  capital  was  one  hundred 
thousand  dollars,  with  liberty  to  increase  it  to  a  million,  for 
the  general  purposes  of  trade. 

^'  Mr.  E.  A.  Hopkins,  who  had  been  mainly 
Mr.  E.  A.  HopkinB.  instrumental  in  getting  up  the  company,  be- 
came its  general  agent  for  the  transaction  of 
its  business  south  of  the  equator,  with  a  salary  of  two  thousand 
dollars  per  annum,  and  by  the  same  contract  entitled  to  five 
per  centum  on  its  profits,  until  his  share  of  the  profits  should 
reach  thirty  thousand  dollars,  when  he  was  to  be  paid  ten 
thousand  dollars  iu  cash,  and  the  other  twenty  thousand  dol- 
lars in  stock  of  the  company  at  par.  He  had  been  likewise 
appointed  the  consul  of  the  United  States  for  Paraguay. 

''  Mr.  Hopkins  had  resided  many  years  in  that  country.  His 
favorable  accounts  of  the  valley  of  the  I^a  Plata,  of  the  fertility 
of  its  soil,  its  salubrious  climate,  the  absence  of  industry  and 
enterprise  among  its  citizens,  their  total  ignorance  of  the  me- 
chanical arts,  commerce,  and  agricultural  pursuits,  presented 
to  his  associates  a  field  for  enterprise  that  promised,  in  their 
estimation,  unbounded  wealth,  such  as  had  never  been  realized, 
except  by  British  merchants  in  the  East  Indies. 

"  Paraguay  was  selected  as  the  chief  theater  of  their  opera- 
tions; but  the  contract  with  Mr.  Hopkins  constituted  him  their 
agent  for  all  parts  <  south  of  the  equator,'  indicating  a  more 
extended  field. 

"  For  thirty  years  the  government  of  that  country,  nominally 
a  republic,  had  been,  under  the  control  of  Doctor  Francia,  an 
absolute  despotism.  His  policy  had  excluded  foreigners,  and 
prohibited  all  intercourse  with  foreign  nations;  had  paralyzed 
the  industry  of  the  country,  and  rendered  its  population  en- 
tirely subservient  to  his  will. 
PoUcy  of  Pretident      ''  ^Tpon  his  death,  which  occurred  nearly 

CaTioBAntomoLo-  J^^^^^  ^^'^  ^^^J  ^^^^^^  Antonio  Lopez  had 
been  selected  as  his  successor,  under  a  modi- 

^^*  fied  government,  and  with  the  title  of  Presi- 

dent. He  had  the  sagacity  to  see  the  evil  influences  experienced 
by  the  people  from  the  policy  adopted  by  the  dictator,  and 
patriotism  enough  to  seek  a  remedy.  He  encouraged  the  arts 
and  industry  by  the  most  liberal  patent  laws,  securing  rights 
for  inventions,  improvements,  and  the  introduction  of  new  and 
useful  machines,  thereby  promoting  agricultural  and  mechani- 
cal industry;  and  still  more,  by  opening  to  commerce  the  great 
rivers  Parana  and  Paraguay,  which  nearly  surround  the  coun- 
try.   In  the  efibrts  to  improve  the  condition  of  the  citizens, 

Digitized  by  Kj^KJWl^ 


CLAIM  AGAINST  PAKAGUAY.  1503 

long  accastomed  to  oppression  and  injustice,  he  could  not  fail 
to  perceive  that  such  a  change  in  their  condition,  to  be  perma- 
nently beneficial,  must  necessarily  be  gradual. 

*'  He  found  the  republic  surrounded  by  states  constantly  in 
agitation,  at  war  with  each  other  and  among  themselves;  all 
was  anarchy  and  disorder.  Under  such  circumstances  it  was 
no  easy  task  to  establish  order  and  peace  and  to  promote  in- 
dustry and  the  arts  among  bis  own  people.  It  could  only  be 
accomplished  by  a  firmness,  vigor,  and  energy  in  his  adminis- 
tration which  would  be  regarded  in  other  countries  (more 
enlightened  and  more  accustomed  to  self-government)  as  tyran- 
nical and  o])pres8ive.  It  could  scarcely  be  expected  that  the 
ideas  of  rights  of  person  and  property,  of  political  and  civil 
liberty,  and  the  administration  of  justice,  as  understood  and 
practiced  in  the  states  of  this  Union,  could  be  at  once  intro- 
duced and  put  into  successful  operation  in  the  infancy  of  a 
republic  like  Paraguay. 

*<That  a  more  rapid  advancement  of  industry  and  civiliza- 
tion has  been  attained  under  his  iidministration  is  generally 
conceded.  Proceeding  in  tliis  spirit  he  neems  to  have  hailed 
with  alacrity  the  prospect  of  friendly  relations  with  the  United 
JStates. 

^^Oaptain  Page,  in  his  narrative  of  the  scientific  expedition 
under  bis  command,  says  that  the  government  extended  to 
him  'a  series  of  national  courtesies,'  which  commanded  his  re- 
spect. *•  Indeed  (he  says),  government  hospitalities  represent  a 
characteristic  of  the  Parngnayans.  A  more  generous,  single- 
hearted  people  it  is  impossible  to  find,  and  they  have  a  native 
tact  which  rarely  offends  even  the  conventional  ideas  of  those 
who  have  associated  more  with  the  outer  world.' 
Aid  Sztaudikd  to  thA  *'The  kindest  treatment  was  extended  to  him 
^r~^  and  his  officers  until  the  rupture  with  Hop- 

P»ny-  kins.  Upon  the  arrival  of  Consul  Hopkins  and 
his  employees,  which  took  place  in  the  fall  of  1853,  they  were 
received  with  the  utmost  cordiality,  and  every  possible  aid 
generously  extended  to  them.  The  soldiers  of  the  republic 
were  turned  out  of  a  barrack  for  their  accommodation,  without 
any  compensation  for  its  use.  Aid  was  cheerfully  given  to  Mr. 
Hopkins  for  the  selection  of  suitable  sites  for  the  works  he 
contemplated.  Laborers  were  selected  and  ordered  into  his 
service,  for  a  very  moderate  compensation ;  and  when  President 
liopez  found  the  company  embarrassed  with  disasters,  and  with 
the  debts  they  had  contracted,  he  liberally  and  generously 
extended  to  them  an  accommodation  of  ten  thousand  dollars 
for  two  years,  irom  the  treasury. 

"  Stronger  evidence  of  a  desire  to  cultivate  the  good  will  of 
the  company,  and  to  secure  the  (confidence  and  respect  of  the 
citizensof  the  United  States  could  not  have  been  given  than 
was  exhibited  in  the  conduct  of  President  Lopez,  and  the  citi- 
zens generally,  in  courtesies  and  favors  freely  and  cheerfully 
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extended  to  Captain  Page,  his  ofQcers  and  men,  and  to  the 
agent  and  servants  of  the  United  States  and  Paraguay  Navi- 
gation Company. 

"  Many  of  these  acts,  so  beneficial  to  these  claimants,  were 
of  a  nature  peculiar  to  a  government  of  strong  powers,  and  a 
people  unaccustomed  to  question  their  extent,  and  without 
which  the  establishment  could  not  have  been  put  in  operation. 
Mr.  Hopkins,  in  his  letter  to  Governor  Marcy,  of  22d  Augast 
1854,  says,  '  I  knew  well  enough  its  [the  government's]  arbi- 
trary character,  and  believed  the  people  to  be  unfit  to  govern 
themselves.' 

"Mr.  Hopkins,  then,  with  a  full  knowledge  of  the  institu- 
tions and  laws,  the  customs  and  habits  of  the  people,  volun- 
tarily selected  for  himself  and  employees  that  country  as  a 
residence  and  place  of  business.  Thus  they  became  entitled, 
as  citizens  of  the  United  States  resident  in  Paraguay,  to  all  the 
immunities,  rights,  and  privileges  granted  to  the  people  of  that 
state  by  their  laws,  and  made  themselves  equally  liable  with 
them  to  the  penalties  and  punishments  imposed  for  an  infrac- 
tion of  those  laws.  And  more,  as  citizens  of  the  United  States, 
they  owed  it  to  themselves  and  to  their  own  country,  as  well 
as  to  the  infant  republic  just  emerging  from  tyranny  and  op- 
pression, to  have  set  an  example  of  forbearance,  moderation, 
and  justice  that  would  haverefiected  honor  upon  the  institu- 
tions of  their  own  country,  and  have  inspired  the  people  of 
Paraguay  with  new  zeal  and  energy  in  their  struggles  to  secure 
for  themselves  institations  producing  such  results. 

"Whilst  the  company  were  indulging  in  golden  dreams  of 
*uiJtold  wealth'  seldom  if  ever  realized,  there  seems  to  have 
been  lurking  in  the  mind  of  their  agent,  Hopkins,  an  enthu- 
siasm for  'progress  and  civilization'  and  'reform'  approach- 
ing fanaticism,  which  led  him  to  censure  other  institutions 
than  those  of  his  own  country,  and  to  condemn  the  conduct  of 
other  public  ofl&cers  with  whom  he  was  brought  into  connection 
by  his  consular  position,  whose  ideas  did  not  conform  to  his 
visionary  notions. 

"Mr.  Hopkins  continued  to  act  a«  general  agent  of  the  com- 
pany, as  a  partner,  and  as  consul  of  the  United  States,  until  the 
1st  September  1854,  when  his  exequatur  was  withdrawn  by 
President  Lopez,  and  he  and   his  employees  abandoned  the 
country,  alleging  that  they  were  expelled,  their  hminess  broken 
up,  and  their  property  confiscated  by  him.    For  these  alleged 
wrongs  and  injuries  heavy  damages  are  demanded. 
Jorudicti      f  th        ''^^  question  arose,  upon  the  opening  state- 
Commit**     *  mcuts  of  the  counsel  for  the  claimants  and  tlie 
"*^*^"*^*^'^"       republic  of  Paraguay  respectively,  touching 
the  jurisdiction  and  duty  of  the  commission  to  inquire  into  the 
origin  and  nature  of  the  transactions  upon  which  this  claim 
was  based,  so  as  to  determine  whether,  in  fact  and  law,  the 
republic  of  Paraguay  owed  any  pecuniary  satisfaction  what- 
ever to  the  claimants. 
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^^Tlie  question  was  discassed  orally  by  counsel,  after  the 
reading  of  their  opening  papers,  and  was  again  treated  to 
some  extent  on  both  sides  in  the  concluding  arguments.  It 
has  received  the  most  deliberate  consideration. 

"  On  the  part  of  the  claimants,  it  is  fully  presented  in  their 
summing  up  of  the  case.    They  say  : 

*''In  this  case,  the  wrong  is  beyond  question.  It  appears 
from  the  memorials  of  the  company,  from  the  recorded  judg- 
ments of  the  Department  of  State  under  two  administrations, 
from  the  messages  of  the  President,  from  the  solemn  action  of 
both  branches  of  Congress,  and  from  the  treaty  itself,  which 
assumes  the  wrong,  and  constitutes  a  commission  to  assess  the 
damages. 

^^ '  It  is  a  peculiarity  of  this  commission  that  it  is  formed  with 
reference  to  a  single  case  and  for  a  single  purpose.  Ordinarily, 
a  claims  commission  is  authorized  to  consider  and  determine  all 
such  claims  of  a  certain  character  as  may  have  been  presented 
witliin  a  given  time.  In  such  cases  the  treaty  assumes  only 
certain  general  facts,  such  as  the  previous  existence  of  a  war, 
the  appropriation  of  a  sum  of  money,  or  some  general  principle 
of  liability,  ifeither  of  these  assumptions  would  be  inquired 
into  by  a  commission.  In  this  case,  the  whole  subject-matter 
of  the  negotiation  which  led  to  the  treaty  having  been  a  single 
claim,  it  was  easy  to  make  the  convention  definite,  and  to  con- 
tine  the  duties  of  the  commission  to  a  single  point.  This  has 
been  done.  The  treaty  assumes  the  wrong  committed,  and  the 
liability  of  Paraguay,  and  only  authorizes  the  commissioners 
to  assess  the  amount  of  damages.  It  is  a  simple  question  of 
how  much? 

"^If  there  was  any  ambiguity  in  the  convention  on  this 
point,  it  could  not  fail  to  be  removed  by  a  reference  to  the  pro- 
ceedings which  led  to  the  convention. 

"'The  first  application  of  the  company  to  their  government 
was  dated  January  15, 1855,  and  requested  that  "such  meas- 
ures may  bo  taken  as  to  him  [the  President]  may  seem  meet  and 
proper,  to  demand  of  the  government  of  Paraguay,  and  enforce 
the  payment,  as  indemnity  for  our  losses  and  the  destruction 
of  our  business  in  that  country,  the  sum  of  $935,000." 

** '  The  statement  of  Mr.  Gallup  (see  his  letter  to  Mr.  Brad- 
ley of  July  8, 1855)  shows  that  Mr.  Marcy,  the  Secretary  of 
State,  "although  at  first  somewhat  ])rejudiced  against  it  |the 
daimj,  at  the  last  interview  I  had  with  him,  expressed  himself 
satisfied  tliat  a  great  outrage  had  been  committed  upon  our 
citizens  by  the  President  of  the  republic  of  Paraguay,  and 
that  he  should  make  a  demand  upon  his  government  for 
indemnity."    *    ♦    ♦ 

" '  On  the  2d  of  June  1858  Congress  adopted  a  resolution 
authorizing  the  President  to  adopt  such  measures  and  use  such 
force  to  secure  justice  from  Paraguay  as  he  might  think 
necessary.' 
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"  On  the  part  of  tbe  Eepablic  of  Paraguay,  the  counsel,  in 
his  opening  statement,  said: 

^<  <  I.  The  counsel  for  the  claimants  assume  as  a  foregone  con- 
clusion that  wrong  and  injury  in  the  transactions  uiK>n  which 
this  claim  is  based  have  been  done  by  the  republic  of  Paraguay. 

^^  'This  isutterly  denied.  And  it  will  be  respectfully  insisted 
that  it  will  be  for  this  honorable  commission  not  to  take  for 
granted,  but  to  require  to  be  here  proven  and  established  in 
fact  and  law,  the  allegation  that  by  reason  of  any  matter  or 
tiling  done  or  permitted  by  tlie  Republic  of  Paraguay  in  the 
premises  any  responsibility  in  damages  to  tbese  claimants  rests 
ui)ou  it. 

<^  'This  commission  is  organized  under  the  law  of  nations  and 
the  terms  of  a  treaty  or  convention  between  sovereigns  of 
equal  dignity  in  the  view  of  that  code.  The  instructions  given 
by  one  of  these  high  ctmtracting  parties  to  its  minister,  its 
executive  messages,  the  reports  of  committees,  or  other  pro- 
ceedings of  its  legislature,  referred  to  in  the  opeuing  statement, 
can  have  no  other  weight  or  value  than  as  exhibiting  in  an 
imposing  form  the  claim  which  is  here  made,  and  is  here  to  be 
establised  or  rejected.  They  are  not  even  entitled  to  be  re- 
garded as  the  deliberate  conclusions  of  the  gov4*rnment  from 
whom  they  emanated,  since  they  are  founded  exclusively  upon 
the  case  as  made  ex  parte  by  those  whose  interests  and  feelings 
may  have  naturally  colored  their  representations.  By  the  sol- 
emn act  of  the  United  States  in  entering  into  this  ex)nvention 
it  is  stipulated  that  this  claim  shall  be  here  ^^  investigated^  and 
^^  adjiistedj^^  and  ^^  its  amount  determined^^  ^*' upon  sufficient  proof 
of  the  charges  and  defenses  of  the  contending  parties,^  (Con- 
vention, Art.  II.) 

"This  is  the  general  outline  of  the  argument. 

"The  question  which  it  presents  seemed  to  be  altogether  of 
a  technical  nature  and  quite  too  narrow  and  unsubstantial  to 
be  of  any  practical  importance  in  a  matter  of  public  law. 
Nevertheless,  it  is  very  evident  that  from  a  very  early  period  in 
the  history  of  this  claim  the  claimants  steadily  looked  to  the 
foreclosure  of  all  inquiry  into  the  foundation  of  the  claim^  and 
labored  to  phu*e  the  republic  of  Paraguay  in  the  condition  of 
a  defiendant  in  an  ordinary  suit  at  law  who  had  suffered  judg- 
ment to  pass,  reserving  only  the  right  to  have  an  inquisition 
of  damages.  If  this  could  be  admitted — and  it  would  be  cer- 
tainly an  anomaly  in  international  affairs — the  result  would  be 
])ractically  unimportant;  because,  in  order  to  ascertain  the 
damages,  especially  where  they  are  claimed  to  be  punitory  or 
vindictive,  there  must  necessarily  be  an  investigation  into  all 
the  facts  and  circumstances,  so  as  to  determine  the  animus  and 
every  other  element  properly  entering  into  the  measure  of 
damages. 

"Such  an  inquiry,  conducted  a<H*ording  to  the  municipal 
law,  might  ]K>ssibly  result  in  merely  nominal  damages.  Hut 
a  formal  awaid,  made  by  a  mixed  commission,  under  treaty. 
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giving  to  the  claimants  ^(me  cent  damages,^  would  be  simply 
ridicaloas.  Such  a  technicality  would  be  uubecomiiig  the 
dignity  of  nations  and  repugnant  to  the  spirit  of  the  public 
law. 

'* There  was  no  difference  of  opinion  between  the  commis* 
Moners  upon  the  question.  They  concurred  in  holding  that 
their  respective  commissions,  the  oaths  which  they  had  taken 
as  prescribed  by  the  third  article  of  the  convention,  the  lan- 
guage of  that  convention  in  all  its  parts  referring  to  the  matter, 
and  the  nature  of  the  subject  submitted  to  them,  required  a 
full  and  unrestricted  examination  of  the  claim.  To  ascertain 
the  ^ amount^  of  the  claim  necessarily  obliged  them  to  determine 
between  0  and  the  highest  amount  which  figures  could  express, 
according  to  the  exigencies  of  the  proofs. 

*' Any  other  view  of  the  subject  would  seem  to  be  equally 
irreconcilable  with  the  terms  of  the  convention,  as  with  justice 
and  fair  dealing. 

".By  the  first  article  of  the  convention,  ^the  government  of 
the  republic  of  Paraguay  binds  itself  for  the  responsibility  in 
favor  of  the  United  States  and  Paraguay  Navigation  Company 
which  may  result  from  the  decree  of  the  commissioners,  who,  it 
is  agreed,  shall  be  appointed  as  follows.'  By  this  article  the 
liability  of  Paraguay  was  distinctly  admitted,  no  doubt.  But 
what  liability?  The  article  answers,  'the  responsibility  which 
^nay  result  from  the  decree  of  the  commissioners.'  Can  this  be 
understood  as  a  stipulation  that  the  commissioners  shall  at  all 
events  fix  «oik6  responsibility  to  «om^  amountupon  that  republict 
If  so,  what  amount  was  to  be  this  minimum?  If  it  were  not 
fixed  by  the  terms  of  the  convention  (and  it  was  not),  in  what 
other  mode  was  it  to  be  arrived  at  ?  The  second  article  answers 
by  *  sufficient  proofs  of  the  charges  and  defenses  of  the  con- 
tending parties;'  and  the  third  article  requires  that  the  com- 
missioners shall  be  sworn  'fairly  and  impartially  to  investigate 
the  said  claims  and  a  just  decision  thereon  render,  to  the  best 
ot  their  judgment  and  ability.'  It  then  necessarily  follows  that 
the  whole  matter  of  this  claim  was  submitted  to  the  'decree' 
of  this  commission. 
VaiioM  Demands  of     "^^^^^e  entering  upon  an  investigation  of 

th°*Com  ^  ^^^  accounts  submitted,  it  seemed  desirable 

PM»y-      ^  ascertain  the  precise  demand  made  by  the 

company,  and  for  this  purpose  all  the  papers  on  file  in  the 

Department  of  State  were  carefully  examined.    The  following 

statement  will  show  the  claims  set  up  at  different  times: 

"  The  letter  of  Mr.  Hopkins  to  the  Secretary  of  State,  dated 
30th  of  August  1854,  advises  him  that  '  if  the  extraordinary 
avarice  of  this  old  man  Lopez  should  be  compelled  to  pay  two 
or  three  hundred  thousand  dollars  for  our  reclamations j  expenses, 
etc.,  all  would  go  well  for  years  to  come.'  And  again,  in  a 
communication  to  the  Secretary,  of  2d  September  1854,  he 
tells  him : 

"'The  delay  in  having  the  claim  settled;  the  entire  ruin  of 
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tbeir  commercial  operations;  the  expenditure  of  $116,000, 
shown  in  their  last  balance  sheet;  the  destruction  of  their 
credit;  the  destruction  of  my  own  personal,  official,  and  mer- 
cantile character;  the  calumnies  of  the  press — all  will  not  be 
satisfied,  principal  and  interest,  by  the  payment  of  a  less  sum 
than  four  hundred  thousand  dollars,^ 

<<So  the  claim  for  damages  stoo<l,  until  their  memorial  of 
15th  January  185.')  was  presented  to  the  President  of  the 
United  States,  claiming  $935,000. 

"No  specification  of  items  accompanied  the  memorial,  but 
there  was  filed  in  the  Department  of  State,  under  date  of  31st 
January  1855,  by  Messrs.  Arnold  and  Gallup,  the  following 
statement,  exhibiting  the  items  upon  which  the  claim  was 
founded : 

For  property  in  Paraguay,  lioinjj  real  estate  in  Asuncion  and 
San  Antonio,  with  costly  improvement*  made  there,  sundry 
niiUs,  heavy  machinery,  tools,  etc.,  confiscated,  seized,  and 
rendered  worthless  by  the  arbitrary  conduct  of  the  govern- 
ment, valued  as  per  the  accompanying  deposition  of*  (ieorge 
M.  noyd,  and  certificnto  of  Lieutenant  James  H.  Moore $500,000 

Property  at  the  mouth  of  the  river,  being  a  clipper  scliooner, 
two  river  steamboats,  built  for  the  upper  waters,  a  large 
sawmill,  and  other  machinery  and  general  merchandise,  cost- 
ing the  claimant  nearly  $80,000  in  cash,  and  rendered  useless 
to  the  company  by  the  acts  of  said  government,  valued,  as 
per  aforesaid  deposition  and  certi ficate,  at 100, 000 

For  interest  from  1st  September  1853  to  1st  May  1855  (aver- 
age time)  upon  $350,000,  the  ))reseut  cash  liabilities  nf  the 
company,  at  6  per  cent  per  annum 35,  (XX) 

The  actual  damages  sustained  in  the  interruption  of  business 
in  Paraguay,  destruction  of  commercial  interests  along  the 
river,  and  entire  loss  of  credit,  upon  the  sudden  and  wanton 
outrage  committed  upon  the  company  by  the  Government  of 
Paraguay,  estimated  at  a  moderate  consideration  of  50  \ieT 
cent  u])on  the  valuation  above  of  $600,000,  which  was  accom- 
panied by  the  affidavit  of  George  M.  Boyd  and  a  certificate 
of  Lieutenant  James  H.  Moore 300,000 

935,000 

*' Governor  Marcy  replied,  7th  March  1865,  stating  to  them 
the  propriety,  if  not  the  necessity,  when  making  a  demand  on 
a  foreign  government,  that  the  claim  should  be  just,  ^and  the 
amount  of  losses  and  damages  should  be  fairly  estimated.  In 
this  latter  respect  particularly,  the  proofs  submitted  by  you  are 
very  inadequate.  There  is  no  evidence  filed  of  the  company^s  title 
to  the  property,  no  evidence  as  to  the  nature  and  character  of  the 
grants,  and  no  reliable  evidence  as  to  the  quantity  or  value  of  the 
property  opened  by  the  company?  He  further  informs  them  that, 
'  the  actual  cost  of  the  property,  and  not  only  tlie  afnount,  but  the 
itenns  of  the  expenditure  on  improvements,  with  a  particular 
description  of  the  improvemtnts,  ought  to  be  given? 

"On  the  14th  March  Mr.  Gallup,  in  the  absence  of  Mr. 
Arnold,  replies  to  this  letter,  vindicating  the  demand  as  pre- 
sented^ and  informing  him  that  there  was  *  no  other  testimony 
in  the  country  as  to  the  value  of  the  property  than  the  deiiosi- 
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tion  of  Boyd  and  the  certificate  of  Moore;  that  the  title  deedsy 
grantSj  and  other  evidences  of  property  ^  are  all  in  the  possession 
of  our  agent  in  South  Americay  retained  by  him  for  use  before  the 
commissioner,  wheJi  the  claims  shall  be  finally  adjndicatedj 

''Oil  the  16th  March  the  company  filed  with  the  Secretary  a 
statement  of  their  treasurer,  Bailey,  exhibiting  the  liabilities 
and  assets  of  the  company,  which  is  annexed  to  this  report, 
marked  B,  viz : 

Liabilities  of  the  company  in  the  United  States $361, 103. 10 

And  their  assets 23,854.54 

"This  was  the  extent  of  their  response  to  Mr.  Marcy's 
requisition. 

"  Tlie  company  continued,  from  time  to  time,  to  urge  upon 
the  department  some  action  in  their  behalf,  in  various  supple- 
mental memorials,  accompanied  by  affidavits  from  themselves 
or  employees  not  materially  varyin^^  the  proof,  and  not  paying 
that  respect  to  the  suggestions  of  Governor  Marcy  which  they 
merited.  They,  however,  furnished  a  statement,  in  connection 
with  these  memorials,  of  the  expenditures  of  the  company, 
which  is  annexed  to  this  report,  marked  A  and  No.  3,  by  which 
the  expenditures  appear  to  have  exceeded  the  receipts  by  the 
sum  of  $402,520.37,  and  which  statement,  it  may  be  observed, 
furnishes  no  dates  for  the  respective  transactions;  and  a  sup- 
plemental statement,  marked  No.  1,  is  also  exhibited. 

"These  demands  were  twice  sent  to  an  agent  of  the  Depart- 
ment in  South  America,  with  instructions  for  their  settlement, 
but  without  any  satisfactory  result. 

'•A  serious  misunderstanding  took  place  between  that  gov- 
ernment and  the  United  States  in  relation  to  the  attack  upon 
the  Water  Witch,  and  other  indignities  alleged  to  have  been 
offered  to  citizens  of  the  United  States,  which  induced  Con- 
gress to  authorize  the  Executive  to  send  a  commissioner, 
accompanied  by  a  naval  force,  to  demand  satisfaction  for  the 
insults  and  wrongs  complained  of,  against  the  United  States 
flag  and  citizens.  He  was  instructed  to  have  the  claims  of 
this  compjiny  adjusted;  his  authority  being  limited  to  the 
reception  of  $500,000,  in  accordance,  it  is  supposed,  with  the 
wishes  of  the  company. 

**  Commissioner  Bowlin  was  selected  for  this  mission,  and 
found  no  diflBculty  in  adjusting  all  the  demands  of  this  gov- 
ernment, without  resorting  to  force,  except  the  claims  of  this 
company,  which  President  Lopez  regarded  as  unjust.  Never- 
theless, Mr.  Bowlin  says,  in  a  dispatch,  that  he  could  have 
secured  a  large  sum  in  cjish,  by  way  of  compromise,  if  he  had 
not  been  restricted,  but  further  adds:  */f  is  due  to  President 
Lopez  to  say,  ichatever  offer  he  made  was  avowedly  to  purchase 
his  peace,  protesiintj  the  smaUneHs  of  his  liability,  if  any  at  all,"* 
upon  the  cLiim  of  this  com|)any. 

*'Tbe  (•oni])anyalsoinstincted  Mr.  Bowlin  in  a  prir(iie\i^tU'v 
to  receive  $500,000,  in  satisfaittion,  if  it  should  be  pnid  without 
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resort  to  force,  but  if  coercion  became  necessary,  to  insist  upon 
$1,000,000.  They  also  sent  a  memorial  to  him,  setting  forth 
their  claim  to  patent  rights  for  tbe  new  machinery  claimed  to 
have  been  introduced  by  them  under  the  decree  of  20th  May 
1845,  and  representing,  at  not  less  than  $5,0(M),000,  the  value 
that  these  alleged  rights  would  have  been  to  them  if  the  gov- 
ernment, without  interruption,  had  permitted  their  use. 

"The  foundation  on  which  were  erected  ^ such  golden  dreams 
of  untold  wealth'  as  seem  to  have  been  constantly  prest'Ut  to 
the  mind  of  Mr.  Hopkins,  and  more  or  less  of  his  associates, 
will  be  best  understood  by  their  representations  to  Mr.  Bowlin 
of  the  immense  value  placed  upon  their  favorite  machines,  and 
then  exhibiting  the  facts  as  proven  before  the  commission. 

"They  inform  Mr.  Bowlin  that  <  the  company  had  in  operation 
thefirstandonlysteam  sawmill  in  thatcountry,  which  at  thetime 
of  our  interruption  by  the  Government  of  Paraguay,  produced 
seven  hundred  feet,  or  two  hundred  and  forty-seven  Spanish 
varas  per  day,  valued  at  the  mill  at  fifty  to  sixty-two  cents  per 
vara,  say  fifty  cents  per  vara,  is  $123.50.  The  cost  of  logs  in 
South  Carolina  or  Maine,  with  labor  at  one  dollar  per  day,  to 
produce  the  above  quantity  would  be  five  dollars,  and  labor 
sawing  two  dollars  and  seventy-five  cents,  making  the  whole 
cost  of  seven  hundred  feet  per  day  seven  dollars  and  seventy- 
five  cents.  Three  hundred  working  days  per  annum  would 
yield  $34,725  net  profit  of  one  saw  per  year,  and  for  ten  years, 
$347,250.' 

"Similar  and  more  extravagant  calculations  were  gone  into 
for  the  puri>ose  of  showing  the  extraordinary  profits  of  the 
cigar  factory,  which  had  been  established,  and  the  brickmaking 
machine  which  they  proposed  to  put  into  operation.  Their 
statements  accompany  this  report,  marked  E  and  G. 

"Similar  cliiims  were  alleged  to  exist  for  patents  for  other 
machinery  and  agricultural  implements,  but  no  estimates  are 
given  of  the  profits  anticipated  from  their  use.  From  all  these 
advantages  secured  to  them,  as  they  allege,  by  the  decree  of 
20th  May  1845,  they  expected  to  realize  *a  tcealth  akin  to  that 
which  the  great  commercial  companies  of  Europe  have  realized  in 
the  East  IndienJ' 

"Such  are  the  claims  and  demands  made  by  the  company 
upon  the  (xovernnient  of  Paraguay,  and  for  which  the  Govern- 
ment of  the  United  States  was  urged  to  enforce  payment,  even 
to  the  extent  of  a  war  with  that  new  and  feeble  republic. 

"Neither  the  original  estimate  of  damages  by  Mr.  Hopkins, 
the  items  furnished  to  the  Secretary  of  State  of  31  st  January 
1855,  nor  the  statement  of  capital  by  Mr.  Bailey,  the  treasurer, 
now  seem  to  be  relied  on  as  the  basis  u[)on  which  damages 
are  to  be  estimate<l;  but  only  the  losses  of  the  company  as 
exhibited  in  the  annexed  papers  A  and  C.  The  former,  as  has 
been  said,  is  somewhat  remarkable  in  having  furnished  no 
dates  to  most  of  its  items;  the  proofs,  however,  enable  us  to 
decide  upon  each  of  them  with  all  the  accuracy  necessary  for 


Digitized  by  VjOOQ IC 


CLAIM  AGAINST  PARAGUAt.         I5ll 

this  report.  The  paper  O  deserves  a  passing  remark  upon  a 
few  of  the  largest  items,  as  illnstratiug  the  mode  by  which  the 
claim  has  grown  to  its  present  size.  It  will  be  observed  that 
the  accounts  embrace  the  whole  expenditures  of  the  company, 
and  the  profits  and  losses  from  its  origin  to  the  present  year; 
a  period  of  over  six  years,  embracing  traveling  expenses,  the 
fees  of  counsel,  etc. 

^^The  first  two  items,  amounting  to  about  8114,(KK),  constitute 
the  cost  of  the  vessel  El  Paraguay  and  its  cargo,  which  sailed 
from  New  York  about  the  20th  March  1853,  and  cleared  for 
^Montevideo  and  a  market j^  and  which  vessel,  after  encounter- 
ing storms,  and  having  cost  large  sums  for  repairs,  was  finally 
abandoned  on  the  coast  of  South  America  near  Maranham,  was 
taken  into  port,  condemned  as  unseawortliy,  and  sold,  with  a 
part  of  the  damaged  cargo,  before  reaching  her  destination  at 
Montevideo.  So  much  of  the  cargo  as  had  been  saved  was 
re8hipx>ed  to  Montevideo^  and  then  forwarded  by  the  steamer 
Fanny^  chartered  for  that  purpose,  to  Asuncion,  the  capital  of 
I^araguay,  where  the  cargo  was  examined  by  the  officers  of  the 
government,  and  a  statement  nmde  ofsCach  article  by  Mr.  Hop- 
kins himself,  and  was  valued  by  the  regular  appraisers,  and 
the  ad  valorem  duties  paid  by  Mr.  Hopkins. 

The  valne  of  the  wliole  cargo  amounted  to $15, 300 

On  the  3d  February  1854  there  was  reshipped,  out  of  the  country, 
and  drawback  allowed  Mr.  Hopkins 3,726 

11,574 
February  7tb,  afterwards,  he  imported  other  goods,  valued  at 291 

11,865 

"These  were  all  the  goods  ever  taken  into  the  country  by  the 
company,  exclusive  of  the  machinery,  sawmills,  etc. 

"  It  does  not  appear  from  the  evidence  that  President  Lopez 
had  any  connection  with  the  company,  or  even  knew  of  the 
proposed  enterprise,  until  the  arrival  of  the  Fanny,  in  October 
1853,  with  a  part  of  the  cargo  of  the  steamer  El  Paraguay, 
This  steamer  is  proved  to  have  cost  from  sixty-five  to  seventy 
thousand  dollars.  What  became  of  the  residue  of  the  cargo 
beyond  what  was  shipped  by  the  Fanny  and  taken  into  Para- 
guay, is  not  satisfactorily  shown.  Kor  does  this  seem  at  all 
important;  for  it  may  be  justly  said  there  would  seem  to  be  as 
much  pro]n*iety  in  charging  the  loss  upon  the  ship  and  cargo 
to  the  government  at  Montevideo,  to  which  place  the  goods  had 
been  shipped,  or  to  Buenos  Ayres,  where  the  company  after- 
ward had  a  trading  house,  as  to  Paraguay.  Whatever  might 
have  been  the  tyranny  and  oppression  practiced  by  that  gov- 
ernment toward  Mr.  Hopkins  and  his  era])loyees,  after  their 
arrival  and  during  their  stay,  surely  can  form  no  excuse  for 
charging  the  losses  which  occurred  by  the  dangers  of  the  sea 
before  their  arrival. 

^' Under  this  same  head  belong  the  charges  on  account  of 
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wliat  is  called  ^the  second  exjieditioii,'  to  wit,  the  schooner 
E.  T.  JUodget,  with  merchandise  and  two  small  steamers  in 
detached  pieces  on  board,  and  which  never  entered  Paraguay. 
The  schooner  was  wrecked  above  Baenos  Ayres,  at  the  Tigre 
River,  and  had  no  insurance  to  that  point.  The  wreck  was 
sold.  The  cargo,  so  far  as  saved,  was  taken  to  other  countries, 
and  disposed  of  in  other  markets  by  the  company.  This  ground 
of  claim  is  charged  in  the  statement  of  31st  January  1855  at 
$100,000. 

"The  whole  amount  of  property  taken  into  Paraguay  was 
either  sold  or  taken  away  by  Mr.  Hopkins  when  he  left  the 
country,  except  the  mills,  machinery,  and  agricultnral  imple- 
ments, and  some  personal  property  of  little  value  left  in  San 
Antonio,  and  the  effects  in  the  cigar  factory  in  the  city. 

"All  the  property  left,  including  the  real  estate  and  a  large 
portion  of  that  taken  off  by  him,  was  under  mortgage  to  the 
Government  of  Paraguay  to  secure  the  loan  of  ten  thousand 
dollars. 

"  Nevertheless,  as  is  stated  by  Captain  Page,  in  his  dispatch 
of  26th  September  1854,  President  Lopez  satisfied  him,  *  there 
was  no  intention  on  the  part  of  the  government  to  prevent  Mr. 
Hopkins  taking  out  of  the  country  any  of  his  effects,  merchan- 
dise, or  property,  notwithstanding  the  indebtedness  of  the 
company  to  the  government  to  the  amount  of  ten  thousand 
dollars,  for  the  payment  of  which  he  would  not  hold  the  prop- 
erty.' At  the  time  Mr.  Hopkins  was  ordered  to  leave  the 
cuartel  (barracks)  at  San  Antonio  he  was  requested  to  remove 
all  the  property.  He  removed  some  of  the  articles,  declining 
to  remove  others.  They  were  removed  by  the  government,  an 
inventory  having  been  taken  and  an  appraisement  made. 
These  articles — a  list  of  which,  together  with  the  proceedings, 
will  be  found  in  the  papers  sent — were  stored  in  the  city,  they 
having  been  ^  thrown  on  the  hands  of  the  government  by  Mr. 
Hopkins,  and  will  be  sold;  the  money  given  to  Mr.  Hopkins  if 
he  will  receive  it,  and  if  not,  will  be  put  into  the  treasury  for 
the  benefit  of  his  creditors  or  for  the  company.' — [Captain 
Page's  dispatch.] 

"Another  item  of  loss,  not  less  extraordinary,  grew  out  of 
the  mode  adopted  by  the  company  of  increasing  their  capital 
stock  by  issuing  their  bonds  for  $100,000,  bearing  interest,  and 
selling  them  to  the  stockholders  of  the  company  at  a  loss  of 
over  $57,000.  Such  losses,  and  other  like  losses  and  expendi- 
tures of  the  company,  can,  upon  no  principle  of  law  or  equity, 
be  made  chargeable  to  the  republic  of  Paraguay. 

"  There  is  no  evidence  showing  any  encour- 

aoMtions  of  Lia-   agement  held  out  by  Paraguay  to  this  com- 
^^^*  pany  to  induce  them  to  go  into  that  country 

as  new  settlers,  or  for  the  employment  of  their  agricultural 
implements,  machinery,  etc.,  or  to  engage  in  trade  generally, 
other  than  the  patent  law  of  1845.  The  enterprise  was  under- 
taken upon  their  own  judgment,  conducted  by  their  own  offi- 
cers, in  their  own  way.    If  they  desire<i  to  avail  themselves  of 
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patents^  as  offered  by  that  law,  they  mast  necessarily  be  com- 
I)elled  to  comply  with  its  provisions.  Patent  Jaws,  fdving 
exclusive  privileges,  are  always  made  not  only  with  a  view  to 
the  interests  of  the  patentees,  but  also  of  the  people  after  the 
expiration  of  the  pat<*nt;  and  hence  they  generally  require,  as 
the  decree  of  28th  May  1845  did,  that  explanations  must  be 
made  to  the  proper  officer,  in  icriting^  setthig  forth  the  particu- 
lar invention  or  improvefnent^  or,  as  in  this  case,  the  new  ma- 
chinery  to  be  introduced.  The  officer  is  then  to  judge  of  its 
imi)ortance  and  utility,  decide  upon  the  propriety  of  its  allow- 
ance, and  the  time  for  which  it  should  be  allowed;  and  then  it 
is  for  him  to  issue  the  patent.  Until  the  patent  is  granted  no 
right  accrues,  under  the  law,  to  any  person. 

"The  opinion  or  recommendation  of  Senor  Gelly,  no  doubt 
honestly  made,  and  with  the  best  motives,  can  have  no  more 
influence  upon  the  construction  of  the  decree  than  the  opinion 
of  any  other  private  citizen,  and  could  by  no  means  be  holden 
to  excuse  a  noncompliance  with  the  provisions  of  a  law  of  the 
republic.  But  he  says  distinctly  that  the  President  would 
have  no  authority  to  do  so,  and  that  the  granting  of  other 
monopolies  than  those  provided  for  in  the  law  would  be 
unjust. 

"If  the  company  had  been  induced  by  the  liberal  provisions 
of  the  decree  of  1845  to  engage  in  so  important  an  enterprise, 
in  which  so  much  of  their  capital  had  been  invested,  it  is  re- 
markable that  no  effort  was  made,  for  eight  or  ten  months,  to 
secure  the  patents  authorized  by  it,  and  which  are  now  esteemed 
of  such  immense  value. 

"The  shipments  made  by  the  steamer  Ul  Paraguay  and  the 
E.  T.  Blodgetj  and  the  claims  now  set  up  for  the  losses  sus- 
tained in  these  respects,  present  the  naked  question  of  the 
liability  of  a  foreign  government  for  shipments  made  to  its 
territory,  under  the  expectation  of  profits,  which  are  lost  by  the 
perils  of  the  sea  before  reaching  the  port  of  destination.  If 
such  liability  exists,  then  favorable  commercial  regulations, lib- 
eral laws  for  settlers,  or  favoring  immigration  into  any  country, 
would  make  the  government  the  insurer  not  only  against  the 
perils  of  the  seas,  but  also  for  the  prudence  and  discretion  of 
officers  having  charge  of  the  vessels.  The  character  of  the 
government  of  the  country  to  which  such  shipments  are  made 
can  have  nothing  to  do  with  the  question  of  its  liabilities  for 
such  enterprises.  Whatever  of  tyranny  or  oppression  may 
have  been  practiced  (it  may  well  be  repeated)  after  the  arrival 
of  Hopkins  and  his  employees  in  Paraguay,  could  have  no  in- 
fluence in  producing  the  disasters  which  caused  them  such 
heavy  losses. 

"  Surely  no  one  can  believe  that  the  loss  of  $57,000  on  the 
bonds  of  the  company  can,  with  any  propriety,  be  chargeable 
to  that  government.  Again,  interest  on  the  debts  of  the  com- 
pany, amounting  to  thousands  of  dollars,  is  charged  against 
Paraguay,  which,  for  the  reasons  before  suggested,  is  wholly 
inadmissable.  ^         I 
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"  To  cap  the  climax,  tlie  extraordinary  sum  of  $300,000  is 
demanded  as  a  remuneration  for  the  trouble,  anxiety,  and  loss 
of  credit  growing  out  of  the  imputed  misconduct  of  President 
Lopez. 

<*  Such  are  the  details  of  the  claim  of  $935,000,  so  often  and 
so  earnestly  pressed  upon  the  consideration  of  Congress,  and 
the  executive  governnient  of  the  United  States,  and  the 
spirit  in  which  the  same  has  been  presented  will' be  seen  in 
the  letter  of  their  counsel,  Mr.  G.  S.  Bradley,  to  General  Gass, 
Secretary  of  State,  hereto  annexed,  marked  F. 

"  The  commissioners  did  not  entertain  a  doubt  that  the  Gov- 
ernment of  Paraguay  could  not,  in  any  view  of  the  case,  be 
holden  liable  for  any  losses  or  expenses  incurred  by  the  com- 
pany before  October  1853,  when  they  took  up  their  residence 
in  Paraguay. 

"  Nor  can  that  government  be  justly  holden  res]>onsible  for 
any  expenses  or  losses  which  they  siistained  in  the  business  or 
trade  prosecuted  by  them  with  other  governments  in  South 
America,  after  they  had  abandoned  ParagUHy,  which  trade 
was  continued  for  three  or  four  years,  at  a  very  heavy  loss  to 
the  company,  as  shown  by  the  accounts  exhibited  with  their 
memorials. 
Chuv     f  Ex  ui       "  '^^^  remaining  question,  and  the  only  one 

^*^^oii     ^  "  '^P^"  which  the  claimants  have  made  even  a 
"   '  plausible  case,  arises  ni)on  the  allegation  that 

their  business  was  wrongfully  broken  up,  their  i>roi)erty  con- 
fiscated, and  their  agents  expelled  from  the  country,  and  in- 
volves the  inquiry  whether  such  wron;;ful  acts  were  done,  and 
if  so,  what  damages  should  be  allowed  in  the  way  of  compen- 
sation for  actual  losses,  or  in  ad<lition  by  way  of  punishment. 

^<  Upon  this  branch  of  the  case  it  is  proper  to  say  that  as  to 
the  allegrd  wrongful  acts  of  Paraguay,  the  evidence  adduced 
by  the  company  consists  in  the  main  of  the  productions  di- 
rectly or  indirectly  of  their  agent,  Mr.  Hopkins,  in  his  char- 
acter of  consul,  evidently  influenced  by  that  of  general  agent 
and  partner  of  the  company.  His  correspondence  with  the 
Secretary  of  State,  and  the  papers  inclosed  in  his  dispatches, 
all  bear  the  impress  of  his  own  peculiar  character  and  mind, 
and  are  little  calculated  to  have  weight  before  any  tribunal 
of  a  judicial  character;  indeed,  it  may  be  truly  said  that  upon 
a  critical  examination  they  furnish  strong  internal  evidence 
against  the  justice  or  validity  of  the  claim.  Among  these  may 
be  noted  the  formal  proceedings  of  a  regularly  organized  meet- 
ing, consisting  of  himself  and  five  or  six  ])er8ons  connecte<l 
with  the  company,  at  which  cert^iin  resolutions  were  passed, 
<*ondemuing  the  conduct  of  Lieutenant  Page  and  President 
Lopez  in  terms  equally  violent  and  vague,  and  a  paper  pur- 
I)orting  to  have  been  drawn  up  for  publication  in  answer  to 
charges  against  Mr.  Hopkins  in  the  newspaper  at  Asuncion, 
but  which  appciirs  only  to  have  been  used  as  a  defence  of  Mr. 
Hopkins^s  consular  conduct  with  the  Secretary  of  State,  to 
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iiupugu  the  character  of  President  Lopez,  and  to  advance  the 
interests  of  the  company  in  this  claim.  Of  the  same  u<atare 
are  certain  depositions  of  some  six  or  ci^ht  Para^ayans,  resi- 
dent in  Baenos  Ayres,  who  are  shown  to  be  refugees,  and 
members  of  a  revolutionary  dub  in  that  city,  for  the  over- 
throw of  President  Lopez's  government,  none  of  whom  profess 
to  have  knowledge  of  any  fact  upon  which  this  claim  is 
founded,  but  who  denounce  in  strong  language  the  personal 
and  political  character  of  President  Lopez,  and  the  general 
o]>erations  of  his  government,  to  which  they  attribute  an  in- 
fluence, descending  to  the  most  minute  affairs  in  the  private 
life  of  the  humblest  citizens. 

"This  kind  of  evidence;  the  action  of  Congress,  or  the  exec- 
utive officers  of  the  government,  ux)on  the  ex  parte  statements 
of  those  most  deeply  interested  in  this  claim;  the  public  opin- 
ion in  the  adjoining  states,  which  may  have  been  formed  by 
the  misrepresentations  and  falsehoods  of  those  whose  interests 
are  involved  <ind  who  may  be  entitled  to  the  profits  arising 
from  the  successful  prosecution  of  this  claim — do  not  seem  to 
be  a  safe  foundation  upon  which  heavy  damages  are  to  be 
awarded.  The  acts  of  tyranny  and  oppression  should  be  shown , 
which,  as  is  alleged,  expelled  the  company  and  broke  up  their 
business;  the  value  of  the  property  confiscated  should  be  ex- 
hibited as  the  best,  if  not  the  only,  means  of  ascertaining  the 
true  amount  of  damages. 

"The  company,  aware  of  the  necessity  of 
Broth  *^^  °Rome  such  proof  as  suggested  by  Secretary 
Marcy,  have  shown  that  the  brother  of  the 
consul,  C.  E.  Hopkins,  was  stricken  on  the  back  by  a  soldier 
with  the  flat  side  of  his  sword,  for  which,  according  to  the 
affidavits  of  C.  E.  Hopkins  and  Mrs.  Guillemot  (who  was  in 
company  with  him),  there  was  no  excuse  whatever,  no  act  done 
or  word  uttered  by  him  to  i)roduce  the  blow,  but  which,  accord- 
ing to  the  affidavits  of  the  soldier  and  his  two  companions, 
C.  E.  Hopkins  had  provoked,  by  riding  into  the  herd  of  cattle 
which  ho  was  driving,  dispersing  them  and  causing  him  much 
trouble  in  gathering  them  together;  and  this  after  he  had  been 
notified  not  to  do  so. 

"  The  consul,  Hopkins,  became  greatly  excited  to  find  that  his 
bi-other  had  been  stricken  by  a  common  soldier,  and  instead 
of  having  the  case  brought  before  a  judicial  tribunal  of  the 
district  in  which  the  ofiense  had  been  committed,  and  having 
the  soldier  punished  according  to  the  laws  of  the  country, 
made  it  a  national  case:  his  dignity  as  consul  had  been  assailed 
in  the  attack  upon  his  brother;  the  rights  of  an  American  cit 
izen  had  been  trampled  upon;  and  the  (iovernment  of  Paraguay 
was  to  be  made  resiM)nsible  for  the  outrage!  He  accordingly 
addressed  the  government  an  angry  and  offensive  note,  de- 
manding punishment  of  the  soldier,  and  satisfaction  for  the 
ofiense  to  his  brother,  and  alluded  in  the  most  ofiensive  terms 
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to  other  alleged  indignities  suffered  by  the  Americau  citizens 
from  those  of  Paraguay.  This  led  to  a  correspondence  between 
him  and  the  Secretary  of  State. 

^'President  Lopez,  upon  examining  the  case,  seems  to  have 
entertained  the  idea  that  the  brother  of  the  consul  had  not  in 
reality  much  cause  of  complaint  against  the  soldier,  as  he  had 
probably  committed  the  first  wrong;  yet  it  was  held  to  be  the 
duty  of  the  soldier  to  have  reported  the  conduct  of  Hopkins 
to  his  superior  officer,  instead  of  redressing  the  injury  when 
perpetrated,  and  therefore  the  soldier  was  ordered  to  be  pun- 
ished with  three  hundred  lashes. 

"This  transaction,  which  occurred  22d  July  1854,  Mr.  Hop- 
kins states  in  his  letter  to  the  Secretary  of  State,  to  have 
been  Hhe  commencement  of  the  difficulties  between  himself 
and  the  President.' 

"  Some  newspaper  publications  on  the  subject  seem  to  have 
produced  violent  language  on  the  part  of  Mr.  Hopkins  against 
President  Lopez,  wholly  unbecoming  tbe  position  ho  occupied. 
''The  other  charges  to  which  he  alluded  in 
Acts  of  Annoyanoe.  his  letter  seem  to  have  been  of  petty  annoy- 
ances, rude  and  impro])er  language  addressed 
by  some  of  the  populace  in  the  city  to  Mr.  Hopkins  and  some 
of  his  companions,  whose  supercilious  and  haughty  conduct 
toward  the  people,  as  well  as  tbe  government,  had  rendered 
them  very  odious,  and  occasioned  harsh  words  to  be  used  in 
the  streets,  throwing  'missiles,'  such  as  orange  peelings,  pieces 
of  cigars,  and  sand  into  the  door  and  windows  of  their  houses, 
by  day  as  well  as  by  night,  and  which  is  attributed  to  the 
intluence,  if  not  direct  sanction,  of  the  i^resident  or  his  officers, 
and  not  to  any  misconduct  or  provocation  on  their  own  part; 
and  yet  when  the  complaint  was  made,  without  designating 
any  offender,  a  guard  of  soldiers  was  stationed  at  their  house 
for  their  protection.  The  annoyances  are  alleged  to  have  con- 
tinued, and  become  even  worse;  yet  no  individual  could  be 
named,  so  as  to  enable  the  police  officers  to  punish  them. 

"Such  acts  of  incivility  and  rudeness  toward  the  consul  of 
the  United  States  and  his  family  resident  in  the  city  deserved 
punishment,  which  Avould  undoubtedly  have  been  intlicted  on 
the  offenders  if  they  could  have  been  discovered.  Mr.  Hojv 
kins  could  not  ascertain  their  names,  at  least  made  no  report 
of  any  to  the  government,  at  the  same  time  most  it^judiciously 
imputing  to  tbe  officers  of  tbe  government  a  knowledge  of 
their  commission,  and  strongly  intimating  a  connivance  at  the 
conduct  of  the  offenders. 

''It  never  seems  to   have  occurred  to  Mr. 
Provooationi.      Hopkins  or  his  associates  that  his  own  arro- 
gance and  presumption,  his  haughty  and  over- 
bearing conduct  among  the  citizens,  his  violent  and  denun- 
ciatory language  toward  the  government  and  officials,  wen* 
well  calculated  to  arouse  the  hostile  feelings  of  tbe  people 
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against  tbem,  and  produce  the  annoyances  of  which  he 
complained.  Mr.  Falcon,  the  secretary  of  state,  in  his  letter 
to  Governor  Marcy  of  2d  September  1854,  speaks  of  *the 
repeated  complaintit  made  by  the  officers  of  the  districts  againat 
the  conduct  of  Mr.  Hopkins  and  hut  servantn;  the  want  of  respect 
and  civility^  to  the  justices,  ^his  shocking  expressionist  against 
any  who  dared  to  complain  of  his  conduct,  his  <  disregard  of 
port  regulations,'  and  ^contempt  toward  the  police  officers.' 
And  further  telling  him,  when  speaking  of  the  excesses  of  Mr. 
Hopkins,  *'they  have  been  repeated  by  a  series  of  rudenesses^  and 
bitter  recriminations  against  the  most  excellent  government  of  the 
r^^licy  which  has  for  some  time  been  astonished  at  the  > 
audacious  provocations  of  Mr.  Hopkins;'  and  concludes  by 
telling  him,  *  If  Mr,  Hopkins  had  accepted  the  consulate  for  the 
express  purpose  of  discrediting  the  worthy  government  of  the 
United  States^  and  his  fellow -citizens^  he  could  not  have  done 
more  to  create  disaffection,^ 

"  When  speaking  of  the  punishmeut  of  the  soldier  Sylveiro, 
Ca)>ta]n  Page  says,  ^Had  Mr.  Hopkins  been  content  with 
making  a  simple  statement  of  the  affair,  and  not  have  accom- 
panied his  communication  with  irrelevant  remarks^  parsing 
censure  upon  the  government  and  people  of  Asuncion^  I  am 
informed  by  the  President  that  the  difficulty  would  not  have 
occurred.'  And  again,  he  says,  in  his  letter  of  1st  September, 
*  If  Mr.  Hopkins  expects  to  involve  me  and  the  Water  Witch 
in  the  disgraceful  affair  between  the  Qovernment  of  Paraguay 
and  himself  he  deludes  himself  with  very  false  hopes.'  Befer- 
ring  to  the  publications  in  the  Seminario^  he  says,  '  By  a  most 
impolitic  and  uuauthorize<l  course,  he  has  brought  ui)on  him- 
self the  wrath  and  indignation  of  a  government  which  has  the 
power,  because  of  its  peculiar  relations  with  its  people,  to 
embarrass  and  render  profitless  the  entire  enterprise  of  those 
American  citizens  who  have  so  unwisely  put  him  at  its  he<id. 
This  may  be  most  effectually  accomplished  (if  such  be  thedis- 
l)osition  of  the  government),  without  infringing  one  single 
article  of  the  treaty  between  the  two  nations,  or  committing 
one  single  overt  act  which  would  form  the  basis  of  complaint.' 
Lieutenant  Powell,  among  the  most  intelligent  officers  of  the 
navy,  says  of  him,  '  Mr.  Hopkins  was  well  known  in  the  navy 
as  an  egotistical  and  presuming  man,  and  one  who  had  con- 
stantly embroiled  himself  in  all  kinds  of  difficulties  while  in  it.' 

"  Mr.  Ferguson,  the  millwright,  who  had  been  in  the  employ- 
ment of  the  company  all  the  time  in  Paraguay,  whose  good  sense, 
modesty,  and  frankness  before  this  commission  made  a  most 
favorable  impression,  says,  when  speaking  of  the  deportment 
of  Mr.  Hopkins  while  there,  *  /  think  his  conduct  teas  scandalous^ 
according  to  my  ideas  of  morality j  and  shocked  even  the  people  of 
that  country,^  And  being  further  interrogated  as  to  his  course 
generally  among  the  people,  and  officially,  whether  it  was  kind 
and  conciliatory,  answers,  ^It  teas  (piite  the  reverse.    It  was 
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overbearing  and  tyrannical.  He  Imd  a  sicar/gering,  bullying  way 
with  him  in  all  his  relations  of  life,  and  his  dei)ortment  was 
always  tyrannical  and  overbearing.' 

'•  Such  conduct  on  the  part  of  the  consul  toward  the  govern- 
ment and  the  people  of  Asuncion,  was  well  calculated  to  pro- 
duce an  unfavorable  impression  toward  him  and  his  associates, 
as  well  as  their  countrymen,  who  were  but  little  known  except 
through  them,  and  to  lead  to  the  petty  annoyances  of  which 
they  complain.  His  conduct  seems  to  have  made  a  not  less 
unfavorable  impression  upon  the  officers  under  the  command 
of  Captain  Page.  Mr.  Hopkins,  in  his  letter  to  Secretary 
Miircy,  25th  August  1854,  says,  ^  In  the  midst  of  these  affairs 
and  publications,  the  five  or  six  officers  of  the  navy  who  are 
now  here  continue  to  cut  my  house  and  presence^  thereby  caus- 
ing infinite  moral  aid  and  comfort  to  President  Ldpez.^ 

"  So  wholly  forgetful  did  he  seem  to  be  of  that  dignity  and 
propriety  of  conduct  which  should  characterize  a  representa- 
tive of  the  United  States,  and  of  the  respect  and  courtesy  due 
and  always  extended  to  the  chief  officers  of  another  govern- 
ment, that  it  was  made  a  matter  of  boast  that  he  had  S)rcib1y 
entered  the  audience  chamber  of  I'resident  Lopez  in  his  riding 
dress,  whip  in  hand,  despite  the  remonstrance  of  the  guard 
and  in  violation  of  the  rules  adopted  in  that  country  of  inter- 
course between  the  President  and  citizens,  as  if  designedly  to 
bring  into  contempt  the  authority  of  the  President  among  his 
I>eopIe. 

"  Such  conduct  toward  the  people  of  Paraguay  and  their 
President,  without  reference  to  his  moral  conduct,  which  Fer- 
guson designates  as  *  scandalous,'  maybe  supposed  to  account 
more  satisfactorily  for  the  'indignities'  ana  'annoyances'  of 
which  so  much  complaint  has  been  made  than  any  supposed 
interference  or  encouragement  of  them  by  the  President  or  his 
officers. 

"In  relation  to  this  whole  subject  of  the  alleged  'insults' 
and  'outrages'  complained  of  by  the  company  in  their  memo- 
rials, and  which  could  not  fail  (coming  from  a  respectable 
source)  to  attract  the  attention  of  the  executive  and  of  Con- 
gress, it  is  proper  to  make  a  few  remarks. 

"  In  the  first  i>lace,  no  complaints  of  this  sort  appear  to  have 
been  made  until  the  occurrence  between  Mr.  C.  B.  Hopkins 
and  the  soldier  on  the  22d  July  1864.  The  letter  addressed  by 
Mr.  Consul  Hopkins  to  the  Paraguayan  secretary  of  state  on 
the  25 th  of  the  same  nionth  asserts  in  general  terms  that  such 
things  had  taken  place.  The  affidavits  of  Boyd,  Morales, 
Hines  and  his  wife,  all  made  subsequently,  make  the  same 
accusations.  Giving  to  these  affidavits  all  the  weight  that  can 
l>08sibly  be  claimed  for  them,  it  would  seem  that  nothing  had 
occurred  to  which  i)rivate  persons  are  not  liable  under  the  old- 
est and  best  ordered  go>'ernment8,  if  there  should  be  any  provo* 
cation  in  their  own  personal  deportment  and  intercourse  with 
the  peox)le.    There  is  nothing  in  the  evidence  tending  to  show 
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a  denial  of  justice  to  any  person  who  had  recourse  to  the  ordi- 
nary tribunals  under  such  circumstances,  and  surely  there 
can  be  no  propriety  or  pretext  of  right  in  claiming  for  the  per- 
sous  engaged  in  this  speculation  a  status  different  from  that  of 
the  citizens  of  the  country  generally.  No  claim  whatever  is 
set  up  on  account  of  these  supposed  insults  and  outrages. 
The  i>ersons  who  may  have  been  annoyed  by  them  make  no 
claim,  but  appear  as  witnesses  for  the  company  upon  the  claim 
made  by  it  in  its  corporate  capacity. 

>' All  this  part  of  the  case^  therefore,  even  if  it  were  satisfac- 
torily made  out  by  the  proofs  (which  it  is  not),  could  have  no 
effect  beyond  that  of  aggravating  and  giving  color  to  the 
charges  of 'expulsion,'  'confiscation,'  and  'breaking  up'  of  the 
business  of  the  company. 

- ,,  .     "  As  to  the  ^expukion^^  it  is  i)erfectly  clear 

^Znre"  V'm  *****  nothing  of  the  kind  took  place.    If  there 

BiOTL^  "  -Kxp^-  ijji^  been  an  expulsion  of  the  company  gener- 
ally, or  of  any  person  in  particular,  without 
doubt  there  would  have  been  some  explicit  or  intelligible  evi- 
dence of  the  fact.  Not  only  is  there  no  affirmative  evidence 
of  it  adduced  by  the  company,  but  there  is  clear  evidence  to 
the  contrary.  The  conclusion  arrived  at  by  Mr.  Marcy  xipon 
the  official  dispatches  and  the  first  memorial  and  proofs  of  the 
company  is  abundantly  sustained  by  the  thorough  examina- 
tion of  the  whole  case  before  the  commission.  In  his  letter  to 
Messrs.  Arnold  and  Gallup,  7th  March  1855,  he  says: 

"'It  is  evident  throughout  the  whole  correspondence  that 
the  opposition  of  the  Government  of  Paraguay  was  confined 
solely  to  Mr.  Hopkins;  and  Lieutenant  Commander  Page,  in 
his  dispatches  on  the  subject  to  the  Navy  Department,  while 
condemning  in  strong  terms  the  arbitrary  and  oppressive  con- 
duct of  the  government,  confirms  the  opinion  that  the  hostility 
was  to  Mr.  Hopkins,  and  not  to  the  company  of  which  he  was 
the  agent;  and  Mr.  Falcon,  in  a  letter  to  Mr.  Hopkins,  wherein 
he  informs  him  of  the  resolution  of  President  Lopez  to  decline 
any  further  communication  with  him  in  his  capacity  of  agent, 
holds  the  following  language :  "  It  is,  however,  to  be  well  under- 
stood that  any  other  person  of  better  conduct  toward  the  gov- 
ernment of  the  republic  can  make  such  propositions  as  time 
shall  render  proper." ' 

"  But  even  as  to  Mr.  Hopkins  there  was  no  expulsion.  The 
account  given  by  Captain  Page  on  the  spot,  in  his  dispatch  to 
the  Secretary  of  the  Navy,  dated  Asuncion,  26th  September 
1854,  is  relied  on  as  truthful  and  accurate.  The  following 
extracts  are  deemed  important  to  the  proper  understanding  of 
this  pretended  expulsion : 

<<^Mr.  Hopkins  declined  allowing  any  one  of  the  persons 
under  him  to  carry  on  these  works,  and  came  to  the  conclusion 
that  the  course  for  him  to  pursue  was  to  throw  the  responsi- 
bility on  this  government,  and  look  to  a  reclamation  being 
made  by  the  government  at  home.    ♦    »    ♦    The  opposition 
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of  tbe  governmeiit  was  confined  to  himself  and  a  Mr.  Morales, 
who  had  made  himself  odioas  to  the  government  by  some 
very  imprudent  and  ridiculous  remarks.    ♦    •    • 

"  ^Acting  Lieutenant  Powell  used  his  best  endeavors,  both 
for  the  interest  of  this  company  and  to  avoid  collision  with  the 
government.  He  desired  to  know  from  Mr.  Hopkins  if  he 
would  allow  another  to  act  in  his  stead,  stating  that  to  this  the 
government  had  no  objection.    He  declined  doing  so.    •    •    * 

<<  ^  I  called  on  the  President  on  my  arrival.  He  expressed 
himself  as  having  been  outraged  by  the  remarks,  the  commu- 
nications, and  conduct  of  Mr.  Hopkins  and  Mr.  Morales,  and 
said  that  matters  had  gone  to  such  a  length  that  he  would  not 
now  permit  Mr.  Hopkins  to  do  any  more  business  here.  /  re- 
quested to  he  informed  if  other  Americans  belonging  to  the  company 
would  not  he  allowed  to  do  business.  He  said  that  any  Ameri- 
cans would  he  allowed  to  do  business  toith  the  same  privileges  that 
were  a^ioorded  to  other  foreigners^  and  that  his  objections  were 
confined  to  Mr.  Hopkins  and  Mr.  Morales.  I  stated  to  him  that 
some  of  the  persons  of  this  company  had  said  they  did  not 
feel  themselves  protected^  and  desired  to  know  if  they  would 
not  receive  every  protection  from  insult  and  injury.  He  said 
they  should. 

"  *  The  day  following  I  saw  Mr.  Hopkins  on  board  this  ves- 
sel, having  sent  him  word  to  meet  me  at  a  certain  hour,  for  I 
had  expected  to  Iiave  seen  him  tbe  day  before.  He  explained 
tbe  circumstances  involved  in  this  difiiculty,  stating  to  me  that 
he  had  thrown  all  tbe  work  they  bad  in  hand  on  tbe  responsi- 
bility of  this  government,  having  been  compelled  to  do  so  be- 
cause of  its  action  toward  him,  and  that  he  required  or  demanded 
of  me  to  join  him  in  a  protest  to  this  government  for  tbe  out- 
rages that  bad  been  committed.  His  tone  and  manner  were 
in  his  usual  style  of  presumption^  and  I  promptly  informed  him 
that  bis  requisition  and  demand  would  not  be  granted.  I 
assume  this,  in  my  bumble  judgment,  as  the  proper  course  for 
me  to  pursue,  because  I  could  see  no  good  resulting  from  such 
an  empty  boast,  Mr.  Hopkins  having  taken  such  steps  before 
my  arrival  as  to  preclude  any  action  on  my  part  toward  a  con- 
tinuation of  tbe  operations  of  the  com[)any.  I  stated  to  him 
the  nature  of  my  interviews  with  the  President^  and  at  the  same 
time  assured  bim  that  if  be  or  any  American  citizen  residing 
on  shore  considered  himself  unprotected  from  insult  or  injury, 
he  or  they  would  find  protection  on  board  of  the  Water  Witch. 
He  said  he  desired  to  leave  the  country^  with  those  who  were  at- 
tached to  the  company^  and  to  take  with  him  such  efifects  and 
merchandise  as  he  had  in  store  and  in  bis  dwelling  house;  but 
that  be  apprehended  no  merchant  captain  would  consent  to 
receive  him  on  board,  lest  he  should  incur  the  displeasure  of 
the  government.  I  informed  bim  that  I  would  see  the  Presi- 
dent on  the  subject,  and  if  I  could  not  procure  him  a  passage 
with  his  efiects,  I  would  take  himself,  company,  and  effects  on 
board  of  the  Water  Witch  to  Corrientes,  where  he  desired 
to  go. 
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<<  ^I  called  to  see  the  President — singular  as  it  may  appear, 
nothing  is  done  in  this  country  without  his  knowledge  and 
assent — and  learned  from  him  that  he  was  willing  and  desirous 
that  Mr.  Hopkins  should  leave  the  country,  and  said  that  he 
would  instruct  the  captain  of  the  port  to  procure  a  vessel.  No 
captain  of  a  vessel  would  decline  taking  Mr.  Hopkins  on  board, 
with  his  company  and  merchandise,  if  requested  to  do  so  by 
the  captain  of  the  port,  because  he  would  be  assured  that  by 
so  doing  he  would  be  acting  in  accordance  with  the  wishes  of 
the  President.    •    •    • 

^'  ^  ThiSj  Mr.  Hopkins  is  aware  of,  and  for  the  interest  of  his 
company  he  should  have  withdrawn  himself  actively  from  its 
oi)erations,  and  have  made  a  trialy  at  lea^ty  of  the  sincerity  of  the 
government  in  its  professions  of  friendly  disposition  toward  the 
company,    •    ♦    ♦ 

<<  <I  should  have  mentioned  in  another  part  of  this  letter,  that 
I  ascertained  from  the  President  there  was  no  inteiition  on 
the  part  of  the  government  to  prevent  Mr.  Hopkins  taking  out 
of  the  country  any  of  his  effects,  merchandise,  or  property, 
notwithstanding  the  indebtedness  of  the  company  to  the  gov- 
ernment to  the  amount  of  $10,000,  for  the  payment  of  which 
he  would  not  hold  the  property. 

'*  *At  the  time  Mr.  Hopkins  was  ordered  to  leave  the  cuartel 
at  San  Antonio,  he  was  requested  to  remove  all  the  property. 
He  removed  some  of  the  articles,  declining  to  remove  others. 
They  were  removed  by  the  government,  an  inventory  having 
been  taken  and  an  appraisement  made.  These  articles,  a  list 
of  which,  together  with  the  proceedings,  will  be  found  in  the 
papers  sent,  were  stored  in  t]ie  city,  they  having  been  thrown 
on  the  hands  of  the  government  by  Mr,  Hopkins^  and  will  be  sold, 
the  money  given  to  Mr.  Hopkins,  if  he  will  receive  it,  and  if 
not,  will  be  put  in  the  treasury  for  the  benefit  of  his  creditors, 
or  for  the  company. 

"  'The  operations  of  the  cigar  factory  were  stopped  because 
Mr.  Hopkins  would  not  take  out  a  license,  in  accordance  with 
a  decree  of  the  government.  These  are  arbitrary  acts,  and 
show  the  power  of  this  government,  but  still,  it  is  its  mode  of 
proclaiming  the  laws,  and  all  have  to  abide  by  them.' 

"There  is  no  proof  in  the  case,  putting  any  other  face  upon 
the  transaction  than  that  which  is  here  given  by  Captain  Page. 
On  the  contrary,  it  is  supported  by  all  the  evidence. 

"The  passports  were  made  out  the  very  same  day  on  which 
they  were  applied  for,  the 29th  September;  and  although  some 
difficulty  occurred  as  to  their  delivery  from  the  custom  house, 
as  reported  by  Morales  to  Captain  Page,  they  were  delivered, 
in  fsEKst,  before  the  sailing  of  the  Water  Witch^  and  no  obstacle 
interposed  to  the  shipment  of  the  goods,  or  the  departure  of 
the  vessel;  which  was  attributable,  in  a  great  degree,  to  the 
prudence  and  judgment  of  Captain  Page.  The  President 
might  justly  and  properly  have  insisted  that  the  mortgaged 
goods  should  remain  in  the  lepublic  until  the  debt  was  paid. 
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By  the  practice  in  most  of  the  States  of  this  Union,  an  attach- 
ment, or  other  process,  in  snch  case  holds  the  mortgaged 
property  until  the  maturity  of  the  debt.  The  property  sold 
corresx^onded  with  the  valuation  made,  and  the  opinion  given 
of  its  value  by  Ferguson  as  nearly  as  might  be  expected ;  and 
in  the  opinion  of  the  commission,  from  all  the  evidence  beibrc 
them,  for  iU  full  value.  It  is  evident,  therefore,  that  there 
was  neither  < expulsion'  nor  ^confiscation'  unless  it  be ea^29um 
to  require  foreigners  to  conform  to  the  laws,  or  confiscation  to 
retain  and  take  care  of  the  property  which  they  refuse  to 
remove  with  them,  though  freely  authorized  to  remove  it, 
while  under  mortgage  to  the  state. 

Th  Co  v*  Pro  "l^^t  it  may  be  proper,  even  at  the  hazard 
V^"^?^"  ^  o^  repetition,  to  review  more  particularly,  and 
\^  *"  *  ^^  under  a  distinct  head,  the  effective  property 
^  of  the  company  in  Paraguay,  and  the  disposi- 

tion which  was  made  of  it. 

** Setting  aside  the  'privileges,'  'patents,'  and  'monopolies,' 
which  we  have  seen  had  no  legal  existence  or  foundation  in 
justice,  the  remainder  consists  of  the  cigar  factory  in  Asuncion, 
and  the  San  Antonio  establishment.  For  the  cigar  factory,  it 
is  in  evidence,  as  before  remarked,  that  the  sum  of  $2,500.75 
was  paid,  and  there  was  a  license  duly  issued  by  the  govern- 
ment, authorizing  this  property  to  be  transferred  to  and  held 
by  alieiis.  This  establishment  was  in  operation  about  ten 
months.  It  is  proven  by  the  claimants  themselves  that  it 
could  not  have  been  carried  on  without  the  active  aid  of  the 
government.  The  people  of  the  country,  according  to  this  testi- 
mony, were  unwilling  to  labor  regularly,  and  would  only  have 
engaged  themselves  for  a  few  days  at  a  time;  and  thus  no 
valuable  progress  could  be  made  in  the  projected  improvement 
upon  their  mode  of  making  cigars,  which  required  regular 
instruction  and  practice.  This  appears  at  page  51  of  the 
record,  in  the  testimony  of  0.  E.  Hopkins. 

"  By  the  orders  of  the  governmen  t  this  difficulty  was  avoided, 
and  the  necessary  labor  was  supplied ,  under  compuUion.  Upon 
this  point  it  will  suffice  to  quote  from  the  affidavit  of  a  single 
witness,  which,  besides  being  in  the  record,  is  appended  to  the 
Senate  report  (No.  60, 35th  Congress,  1st  session)  made  by  Mr. 
Douglas,  upon  the '  difficulties  with  Paraguay.'  Mr.  Hines,  the 
^  general  cashier '  of  the  company,  says, '  Upon  first  commen- 
cing in  Paraguay,  the  government,  through  the  judge  of  peonSy 
provided  us  with  peons  for  our  mechanic^  department'  (mean- 
ing the  establishment  at  San  Antonio),  '  women  and  other 
laborers  for  our  cigar  factory.'  This  point  is  clearly  and  very 
carefully  made  out  by  the  claimants;  indeed,  it  is  insisted  on 
in  their  memorial  (Senate  report,  p.  66),  in  order  to  show  that 
when  these  facilities  were  withdrawn  by  the  government  the 
failure  of  the  enterprise  necessarily  foUowed.  But  it  is  not 
perceived  that  there  was  any  pretext  of  vested  right  in  these 
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facilities.  It  Las  been  seen  that  the  company  founds  its  claims 
upoi)  the  decree  of  1845 — the  patent  law — and  the  letter  of  Mr. 
Gelly  written  to  Mr.  Hopkins  in  the  year  1848,  more  than  four 
years  before  the  incorporation  of  the  company.  There  is  not  a 
particle  of  evidence  of  any  other  inducements  or  invitations  or 
promises,  expressed  or  implied,  leading  to  the  enterprise  of  the 
company.  In  neither  of  these  papers  (the  decree  or  the  letter)  is 
there  anything  upon  which  to  found  a  claim  for  the  exercise  by 
the  government  of  its  practically  absolute  powers  (if  they  be  so) 
to  compel  the  peons  J  or  laborers,  to  work  for  the  company.  It 
can  not  be  said,  therefore,  that  the  company  proceeded  upon 
any  implied  agreement  that  these  powers  should  be  exercised 
for  their  benefit  at  all,  still  less  that  they  should  be  continued 
to  be  exercised  any  longer  than  the  Paraguayan  Government 
should  find  it  consistent  with  the  public  order  and  its  own 
policy  and  institutions  to  do  so.  These  remarks  apply  to  both 
the  establishments  of  the  company,  that  at  San  Antonio,  as 
well  as  the  cigar  factory  in  Asuncion. 

<^It  appears  by  the  evidence  from  the  books  of  the  claimants 
that  during  the  whole  period  of  the  existence  of  this  factory 
it  produced  a  little  over  five  hundred  thousand  cigars,  and  that 
the  sales  of  cigars  made  by  the  company  amounted  to  $3,382.51, 
viz,  in  the  United  States,  $1,895.71,  and  in  South  America, 
$1,486.80.  The  whole  amount,  and  all  the  particulars,  of  the 
goods,  chattels,  and  .effects  in  that  factory  at  the  time  it  was 
closed,  appear  in  the  judicial  proceedings  put  in  evidence  on 
the  part  of  Paraguay;  and  no  attempt  has  been  made  to  con- 
tradict, impeach,  or  discredit  the  inventory  or  appraisement, 
notwithstanding  that  Morales  was  in  attendance  before  the 
commission  as  a  witness  for  the  company,  and  was  several 
times  examined.  These  values  may  therefore  be  safely  taken 
to  be  unquestionably  correct.  In  addition  to  these,  the  com- 
pany claim  that  they  would  have  made  large  profits  by  carry- 
ing on  the  factory  with  the  privileges  of  the  decree  of  1845; 
but  it  has  been  shown  already  that  no  rights  were  acquired 
under  that  decree.  It  has  been  assertea  and  argued  that 
President  Lopez  had  dispenseil  with  the  terms  of  that  decree, 
so  as  to  give  the  company  all  its  benefits,  without  a  compliance 
with  any  of  its  corresponding  obligations;  but  there  is  no  evi- 
dence whatever  in  supi>ort  of  this;  nor  is  it  at  all  reasonable 
or  probable. 

"The  circumstances  under  which  this  factory  was  closed 
have  been  made  the  ground  of  claim ;  but  it  appears  distinctly 
in  the  evidence  that  the  license  required  by  law  had  not  been 
taken  for  the  factory.  If,  as  has  been  stated,  but  not  i)roven, 
the  delay  in  taking  it  had  been  assented  to,  or  even  procured 
by  the  government,  yet  by  the  thirteenth  article  of  the  decree 
of  August  1854  it  was  provided :  ^13.  Every  industrial  or  com- 
mercial factory  unlicensed  will  be  shut^  if  the  persons  interested 
do  not  talke  out  a  license  within  three  days.^    [Senate  rex>ort,  p. 
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79;  Record,  p.  55.]  The  testimony  of  Morales,  the  company's 
witness,  shows  that  this  factory  was  unlicensed,  and  C.  E.  Hop- 
kins proves  that  the  cost  of  the  license  was  that  of  the  t^tamped 
paper  only  upon  which  the  application  was  made.  Morales  fur- 
ther shows  that  upon  the  publication  of  this  decree,  Mr.  Hop- 
kins made  application  for  the  license  for  the  cigar  factory  and 
the  San  Antonio  mill,  thereby  recognizing  the  obligation  to 
take  out  such  license,  and  his  previous  omission  to  do  so. 

^^But  in  the  same  decree,  article  14,  the  use  of  ^any  foreign 
commercial  title'  in  the  republic,  without  express  permission 
of  the  government,  was  forbidden.  This  prohibition  may  seem 
absurd,  as  well  as  arbitrary,  tested  by  the  institutions  and 
circumstances  of  onr  own  country.  But  whether  it  wasexpedient 
and  proper  at  that  time  in  Paraguay,  is  a  question  which  it 
was  for  that  government  alone  to  determina  And  if  it  were 
never  so  unnecessary  and  arbitrary,  it  is  difficult  to  see  how 
it  could  possibly  affect  the  interests  of  the  company.  Mr. 
Hopkins  had  used  the  'foreign  commerci^  title'  of  ^Oeneral 
Agent  of  the  United  States  and  Paraguay  l^avigatiou  Com- 
pany. '  It  is  alleged  that  this  article  of  the  decree  was  directed 
specially  to  prohibit  him  from  further  using  that  title.  Doubt- 
less this  is  true.  But  if  it  be  so,  what  was  Mr.  Hopkins's 
duty!  Manifestly  to  conform  to  the  decree,  which  could  in  no 
wise  affect  the  interests  of  his  principals  or  himself.  But  upon 
the  first  knowledge  of  the  decree,  he  gave  notice  to  the  gov- 
ernment that  lie  was  <  General  Agent  of  the  United  States  and 
Paraguay  Navigation  Company'  (a  fact  well  known  before), 
and  immediately  thereafter,  without  waiting  for  any  reply,  he 
makes  the  application  for  the  licenses,  carefully  using  the  pro- 
hibited title.  The  application  was  returned  to  him,  with  the 
explanation  that  it  could  not  be  entertained,  as  in  it  he  vio- 
lated the  decree  referred  to.  Now,  it  may  be  repeated,  that 
all  this  importance  attached  to  the  use  of  this  'title'  is  entirely 
foreign  to  American  usages  and  ideas.  But  can  the  claimants 
sincerely  believe  that  the  internal  policy  of  the  country  where 
they  had  established  themselves  was  to  yield  to  them,  and  not 
they  to  it,  in  a  matter  of  this  sort!  Were  they  to  take  all  the 
advantages  of  this  species  of  government — such  as  the  impress- 
ment of  laborers  for theirbenefit — and  yet  claim  exemption  from 
a  decree  forbidding  Hhe  use  of  any  foreign  commercial  title?' 
This  seems  to  be  the  theory  of  this  part  of  the  case,  for  no 
other  application  was  made  for  the  license.  Mr.  Hopkins  ))re- 
ferred  to  have  the  license  refused  upon  this  ground,  and  to 
submit  to  the  terms  of  article  13  of  the  decree,  which  provide<l 
that  'every  industrial  or  commercial  factory  unlicensed'  should 
be  closed  unless  the  license  should  betaken  out  in  three  da^'s. 
The  cigar  factory  was  accordingly  closed  by  the  chief  of  police 
in  execution  of  this  decree.  The  dei>osition  of  Morales  shows 
that  he  was  required  by  the  chief  of  police  to  carry  the  sign 
'to  the  station  house.'    Morales  proves  by  his  own  deposition 
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(and  no  objection  has  been  made  to  this  proof),  that  he  is  a 
naturalized  citizeu,  a  native  of  Cuba.  This  fact  of  obliging 
him  to  carry  the  sign  was  well  calculated  to  produce  a  feeling 
of  indignation  and  resentment.  But  it  is  not  perceived  how 
it  could  affect  the  claims  of  the  company,  or  alter  the  fact  that 
the  closing  of  the  cigar  factory  was  in  pursuance  of  a  law  to 
which  all  persons  in  Paraguay  owed  obedience. 

'^The  evidence  shows  that  there  was  no  seizure  or  confisca- 
tion of  the  property.  It  was  perfectly  competent  for  the 
company  to  have  reopened  the  factory  on  the  same  day,  by 
merely  complying  with  the  terms  of  the  law,  which  imposed 
no  other  obligation  than  that  of  applying  for  the  license  required 
in  all  cases,  and  paying  $16  for  the  stamp,  without  at  the  same 
time  defying  the  government  by  using  the  prohibited  title. 

'^The  sawmill  at  San  Antonio  was  in  the  same  condition  with 
respect  to  this  law.  But  in  addition  to  this,  there  were  other 
and  more  serious  difficulties,  provoked  entirely  by  the  indis- 
creet and  unjustifiable  conduct  of  the  company's  agent,  Mr. 
Hopkins.  In  this  connection  it  may  be  proper  to  make  an 
extract  from  the  statement  or  memorial  of  the  company,  which 
is  appended  to  the  Senate  report,  at  page  66.    They  say : 

"  <  Notwithstanding  unforeseen  delays,  upon  the  arrival  of  the 
expedition  at  Asuncion,  the  capital  of  Paraguay,  in  October 
18o3  the  agents  of  the  company  were  received  with  the  greatest 
favor.  Permission  to  pu  rchase  land  was  conceded  by  the  Presi- 
dent; the  use  of  the  government  barracks  was  granted  to  the 
company,  free  of  expense,  for  the  use  of  their  employees ;  a  loan 
of  money  was  made  upon  the  credit  of  the  company  for  a  term 
of  two  years ;  a  large  number  of  persons  were  impressed  by  the 
government,  and  paid  by  the  company,  to  work  in  their  cigar 
factory  and  other  establishments. 

"  *  The  President,  Lopez,  accepted,  in  his  official  capacity,  the 
presents  sent  him  by  the  company,  and  granted  many  other 
extraordinary  facilities  for  their  operations.  In  verification  of 
these  statements,  we  refer  to  the  affidavit  of  W.  E.  Hiues,  gen- 
eral cashier  of  the  company  in  Paraguay,  hereunto  annexed. 

" '  The  Government  of  Paraguay  has  never  denied,  but  makes 
a  boast  of  these  facts.  We  give  an  instance  of  its  decrees  for 
our  benefit,  and  also  the  lettec  accepting  and  returning  pres- 
ents. 

" '  "The  justice  of  peace  of  Ipiaue  will  select  from  the  natives 
of  the  suppressed  community  ten  men,  bachelors  or  married, 
of  good  conduct  and  assiduous  in  labor,  and  will  deliver  them 
to  the  citizen  of  the  United  States,  Mr.  Edward  Augustus 
Hopkins,  to  be  destined  to  work  for  him  during  one  year  in  his 
establishment  at  Sau  Antonio,  with  the  monthly  wages  of 
three  dollars,  which  he  offers  to  pay,  and  providing  victuals, 
upon  .the  condition  that  every  Saturday,  after  concluding  the 
labors  of  the  day,  they  can  retire  to  their  lodgings,  and  will 
present  themselves  the  following  Monday  at  daybreak;  and 
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tbat  they  will  receive  said  salary  every  two  months,  on  condi- 
tion, also,  that  if  any  one  of  the  ten  individuals  shoold  happen 
not  to  be  of  good  character  required,  they  will  be  withdrawn, 
with  less  wages  for  the  days  they  have  had  hii'e  in  proportion 
to  that  assigned  to  men  of  labor,  and  will  be  supplied  by  men 
capable  of  performing  the  labors  of  the  contract,  it  being 
recommended  to  said  justice  of  peace  to  make  the  best  choice 
of  workmen.  The  same  order  will  be  understood  on  the  same 
terras  by  the  justices  of  peace  of  Guarambar^,'" 

^<  This  is  the  account  which  the  claimants  themselves  give  of 
the  reception  they  met  with.  It  appears  by  the  evidence  (and 
there  is  no  contrariety  on  this  point)  that  Mr.  Hopkins,  acting 
for  the  company,  attempted  to  procure  a  title  to  the  govern- 
ment barrack  and  appurtenances,  which  he  was  then  occupy- 
ing by  favor.  All  the  proceedings  are  appended  to  the  record, 
as  well  those  under  which  Mr.  Hopkins  claimed  as  those  sub- 
sequently instituted  by  the  government.  They  speak  for 
themselves.  Wijthout  recapitulating  them  minutely,  it  might 
suffice  to  say  that  Mr.  Hopkins  never  applied  for,  or  obtained, 
any  license  or  permission  to  purchase  the  land,  which  was 
necessary,  in  the  case  of  aliens,  even  where  the  government 
was  not  directly  concerned,  as  in  the  instance  of  property 
occupied  as  a  national  barrack;  that  he  never  had  any  official 
survey,  but  of  his  own  authority  directed  the  line  to  be  run 
so  as  to  include  the  barrack;  that  he  actually  inclosed  it,  and 
with  it  a  public  road,  the  only  one  leading  to  the  port;  and 
that  he  refused  to  evacuate  the  barrack  when  requested  so  to 
do  by  the  government,  which  had  gratuitously  loaned  it  to  him. 

^^  The  proceedings  instituted  by  the  government  resulted  in 
a  decree,  declaring  the  land  where  the  barrack  stood  to  be 
the  property  of  certain  infants,  from  whose  mother,  the  widow 
Bedoya,  Mr.  Hopkins  ha^l  purchased  it  for  the  sum  of  seventy- 
fire  dollars.  That  this  was  the  whole  purchase  money  has  not 
been  denied.  The  requisite  steps  were  not  taken  to  divest  the 
infants  of  their  title,  or  to  authorize  the  holding  of  the  land  by 
aliens. 

^^  The  real  estate  of  the  company  was  also  embraced  in  the 
beforementioned  mortgage,  and  consisted  of  about  twelve  acres 
of  land  at  San  Antonio,  purchased  from  different  individuals, 
costing  $237.50,  and  also  the  cigar  factory  at  Asuncion,  costing 
$2,600.75.  To  the  factory  the  title  had  been  perfected  by  deed 
registered  and  possession  given,  and  the  assent  of  the  Presi 
dent  indorsed  thereon,  authorizing  them  as  foreigners  to  hold 
the  laud,  as  required  by  the  laws  of  Paraguay. 

^^  The  President  esteemed  the  position  of  the  barrack  as  an 
important  point  for  the  defense  of  the  state  against  the  incur- 
sions of  the  Indians  from  the  opposite  side  of  the  river,  and 
thought  the  most  ready  mode  of  getting  out  of  the  difficulty 
with  Mr.  Hopkins  was  to  pay  him  back  double  the  considera- 
tion money,  which  was  submitted  to  him.    He  (Hopkins)  de- 
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sired  time  to  consider  of  the  subject,  tbat  be  might  himself 
make  some  proposition.  Before  he  did  so  the  irregularity  of 
the  title  was  made  known  to  the  President,  and  a  decree  was 
passed  declaring  his  deed  void  and  that  the  property  was  neces- 
sary for  public  use,  and  directing  the  money  to  be  refunded. 
It  was  offered  to  him  and  declined.  The  President  then  took 
possession  of  it  as  public  property  for  the  reestablishment  of 
the  barrack,  and  it  was  immediately  occupied  by  his  soldiers. 

"  Whether  the  decree  and  other  proceedings  were  right  or 
wrong,  so  far  as  it  concerned  the  rights  of  the  widow  and  chil- 
dren, it  could  not  be  considered  unjust  to  the  company;  their 
titles  had  not  been  perfected,  and  could  not  have  been,  except  with 
the  assent  of  the  President,  and  besides  they  were  his  tenants 
in  the  barrack,  by  sufferance,  and  could  set  up  no  opiK)sing 
claim  to  his  title,  and  they  had  mortgaged  the  lands  to  secure 
the  payment  of  a  much  larger  sum  than  they  were  worth — and 
their  title  was  sold  under  a  decree  made  according  to  the  laws 
of  Paraguay,  and  the  full  value  applied  toward  the  payment 
of  the  mortgage  debt,  leaving  a  balance  of  the  loaned  money 
still  due  and  unpaid,  of  over  six  thousand  dollars. 

^^It  is  further  alleged  that  they  were  indirectly  compelled  to 
give  up  their  business  and  leave  the  country  by  the  tyrannical 
and  oppressive  decrees  of  President  Lopez.  One  of  the  most 
complained  of  was  the  prohibition  of  <  all  meetings  of  foreign- 
ers, except  for  the  ostensible  purpose  of  visiting  and  iuDocent 
diversions,  are  forbidden  by  day  or  night.'  This  was  evidently 
designed  to  prevent  the  assemblage  in  the  city  of  sailors  and 
others  accompanying  the  ships  in  port,  which  often  ended  in 
riots  and  bloodshed,  and  not  for  the  pui^se  of  preventing  for- 
eigners from  meeting  and  transacting  their  ordinary  business, 
as  is  alleged.  There  is  no  allegation  that  any  such  meeting  for 
business  or  for  any  lawful  purpose  was  in  fact  interrupted. 
Of  the  same  character  was  the  prohibition  of  any  persons  from 
wearing  arms,  or  being  out  of  their  houses  after  night  without 
carrying  a  lamp. 

"These  were  mere  -poliGe  regulations,  which  President  Lopez 
had  an  undoubted  right  to  establish,  and  it  was  the  duty  of  the 
citizens  of  the  United  States,  resident  in  Paraguay,  to  obey 
them ;  which  might  have  been  done  with  but  little  trouble. 

"It  was  known  to  Mr.  Hopkins  that  the  objection  of  the 
President  was  to  himself  and  Morales,  on  account  of  their  mis- 
conduct, and  that  no  objection  would  be  made  to  any  other  citi- 
zen of  the  United  States.  It  is  strange  that  decrees  so  easily 
complied  with  should  have  been  made  an  excuse  for  abandoning 
the  interests  of  the  company  now  represented  so  valuable,  and 
that  the  voluntary  abandonment  of  such  of  the  property  as 
Hopkins  could  not  conveniently  take  with  him,  or  convert  into 
money,  should  now  be  made  the  basis  of  heavy  damages  against 
Paraguay. 

"It  has  also  been  urged  that  President  Loi)ez  offered  to  pay 
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a  large  sum  of  money  ($250,000),  and  that  the  amount  of  dam- 
ages could  not  fall  short  of  that  sum.  It  appears  from  the 
statement  of  Commissioner  Bowlin,  already  alluded  to,  that 
when  the  offer  was  made  President  Lopez  declared  there  was 
little  or  nothing  due  the  company^  and  that  the  offer  was  made  to 
buy  his  peace. 

"  Propositions  for  a  compromise  of  contests  between  contend- 
ing parties  are  not  and  ought  not  to  be  considered  as  an  admis- 
sion of  the  liability  of  the  party  for  anything,  much  less  the 
amount  offered  and  rejected,  in  any  subsequent  stage  of  the 
proceedings. 

concimiiiig  ow.  ,,  "  "  «^^^^d  ^^  %  ^"^^  of  gratiflcation  to 
^^  the  Government  of  the  United  States,  as  well 

^*  *"''  iis  its  citizens,  that  Commissioner  Bowlin,  after 
having  received  prompt  and  full  satisfaction  for  the  insult 
offered  the  flag  of  the  United  States  and  the  injury  done  to 
our  citizens  on  board  the  Water  Witch^  consented  to  a  refer- 
ence of  this  pecuniary  demand  of  the  United  States  and  Para- 
guay Navigation  Company  to  arbitration,  where  justice  would 
be  more  likely  done  to  the  parties,  than  by  an  attempt  to 
coerce  the  payment  of  such  a  claim  with  musket  and  sword. 

^'  It  has  been  painful  to  observe,  in  the  course  of  this  exam- 
ination, the  ingenuity  displayed  in  making  so  strong  a  case 
prima  facie  for  the  consideration  of  Congress  and  the  executive 
government,  founded  upon  ex  parte  representations  of  those 
most  deeply  interested  in  the  claim,  by  a  studied  perversion  of 
the  laws  and  decrees  of  the  republic  of  Paraguay,  and  by  the 
enormous,  if  not  criminal  exaggeration  of  the  demands  of  this 
company,  constantly  growing  larger  by  the  skillful  preparation 
of  their  accounts,  and  the  studied  and  malignant  assaults  upon 
the  President  and  people  of  Paraguay,  and  that,  too,  for  the 
mere  purpose  of  putting  money  into  the  x>ockets  of  those 
claimants. 

"  It  has  always  been  the  pride  and  glory  of  the  government 
and  citizens  of  the  United  States  *  to  submit  to  nothing  wrong* 
from  any  government  or  people,  but  at  the  same  time  to  demand 
of  them  ^  nothing  but  what  is  right;'  and  the  day  is  far  dis- 
tant, as  I  sincerely  hope,  when  East  India  fortunes  are  to  be 
accumulated,  with  their  approbation  and  sanction,  by  the  plun- 
der of  feeble  states,  extorted  from  them  at  the  cannon's  mouth. 

"  For  the  reasons  above  given,  I  am  clearly  of  opinion  that 
the  award  should  be  in  favor  of  the  republic  of  Paraguay,  and 
against  the  claimants,  who  have  not  established  any  right  to 
damages  upon  their  claim. 

"All  of  which  is  respectfully  submitted, 

"C.  Johnson. 

"Washington,  August  JO^  1860P 
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ANNEX  No.  1. 

TRANSLATION  OF  THE  DKCRER    RELATIVB  TO  PATENTS,  MONOPOUES,  AND 
EXCLUSIVE  PRIVILEGES,   REFERRED  TO  BY  THE  CLAIMANTS. 

The  Rnpreme  government,  wishing  to  develop  and  enconrage  the  indnstry 
and  improvements  of  the  repuhlic,  and  considering  that  one  of  the  modes 
best  calculated  for  this  object  is  to  define,  explain,  and  secnre  the  condi- 
tions and  rights  of  those  who  may  come  to  cooperate  in  snch  useful  pur- 
poses, decrees  as  follows : 

Article  1.  All  and  every  discovery,  or  new  invention,  of  every  descrip- 
tion of  industry,  is  considered  the  property  of  its  author ;  and  the  holder 
thereof  is  guaranteed  by  the  forms  and  for  the  time  herein  specified. 

Art.  2.  Any  improvement  on  any  article  made,  shall  be  considered  as  a 
new  invention. 

Art.  3.  Any  person  who  may  introduce  into  the  country  a  foreign  dis- 
oovery,  will  enjoy  the  same  advantages  as  though  he  were  the  inventor. 

Art.  4.  Whoever  desires  to  obtain  and  secure  the  enjoyment  of  an 
industrial  property  Ipi'opnedad  industrial^  of  the  kind  above  mentioned, 
should,  firstly,  apply  to  the  secretary  of  the  supremo  government,  and 
declare,  in  writing,  whether  the  thin<;  he  introduces  is  an  invention  of  his 
own,  an  improvement,  or  only  an  article  he  wishes  to  introduce  into  the 
country;  secondly,  he  must  deliver,  closed  and  sealed,  a  true  description 
of  the  principles,  the  means,  and  process  which  constitute  the  invention, 
as  also,  plans,  drawings,  models,  and  everything  in  relation  to  the  same, 
in  order  that  the  said  sealed  document  may  be  opened  at  the  moment  the 
inventor  receives  his  title  of  ownership. 

Art.  5.  The  inventor  will  receive  a  patent,  which  will  secure  to  him  the 
ownership  for  the  period  of  from  five  to  ten  years  from  the  day  of  its  date. 
The  above  time  may  be  extended,  and  other  advantages  allowed,  if  the 
importance  of  the  invention  be  of  such  a  nature  as  to  deserve  an  extraor- 
dinary protection  on  the  part  of  the  government. 

Art.  6.  The  privilege  allowed  to  a  patent  of  an  invention  already  intro- 
duced into  a  foreign  country,  cannot  be  extended  to  more  than  six  months 
over  the  time  of  patent  allowed  in  that  country  to  the  patentee. 

Art.  7.  The  owner  of  a  patent  shall  enjoy  the  exclusive  privilege  of  the 
same,  and  of  the  fruits  of  his  discovery,  invention,  or  improvement,  for 
whicli  it  was  ^iven  him.  And  he  may,' therefore,  sue  in  law  any  person 
who  ixk9,y  infringe  on  his  privilege,  and,  if  the  same  be  convicted,  will  not 
only  suffer  confiscation  of  property,  but  will  be  compelled  to  pay  to  the 
inventor  the  losses  he  may  have  suffered,  and  damages,  besides  a  fine 
amounting  to  twenty  per  cent  on  that  sum,  which  will  be  applied  to  public 
expenditures. 

Art.  8.  But  should  it  result  that  the  suitor  fails  to  prove  his  demand, 
after  the  act  of  sequestration  has  taken  place,  then,  and  in  that  event,  the 
inventor  shall  be  compelled  to  pay  the  defendant  the  losses  and  dara<ages 
he  may  have  occasioned,  besides  a  fine  of  twenty  per  cent  on  said  amount, 
which  will,  likewise,  be  applied  to  public  expenditures. 

Akt.  9.  Every  owner  of  a  patent  will  enjoy  the  right  of  opening  estab- 
lishments or  stores  in  various  parts  of  the  republic,  subject  to  buch  restric- 
tions as  may  be  previously  communicated  to  him.    He  may,  also,  authorize  - 
others  to  apply  and  nse  his  means,  invention,  or  secret,  and  dispose  gen- 
erally of  his  patent,  as  he  would  of  movable  property. 

Art.  10.  Previous  to  the  expiration  of  the  patent,  the  description  can 
only  be  communicated  to  any  citizen  who  may  wish  to  consult  it:  prorided, 
that  political  or  commercial  reasons  may  not  preclude  the  divulging  of 
the  secret:  provided^  aUo,  that  the  inventor  has  not  demanded  and  ob- 
tained, ftom  the  time  of  granting  the  patent,  the  guarantee  of  secrecy. 

Art.  11.  At  the  expiration  of  the  patent,  the  discovery  or  invention 
will  revert  to  the  republic,  and  the  supreme  government  will  cause  to  have 
published  a  description  of  the  same,  and  will  ])ermit  the  free  use  of  such 
patent  or  invention,  except  in  cases  where  political  or  commercial  reasons 
may  call  for  restrictiou. 
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Art.  12.  The  above  referred  to  descriptions  will  also  be  pnblished,  and 
the  use  of  its  workings  declared  free,  wnen  the  proprietor  of  the  patent 
may  forfeit  his  rights,  which  can  only  take  place  in  the  following  instances : 

First.  If  it  is  proved  that  the  inventor  has  omitted,  or  hidden,  in  said 
descriptions,  an^  of  its  trne  means  of  working,  or  failed  to  explain  them 
in  a  detailed,  faithful,  and  circumstantial  manner. 

Second.  If  he  should  fail  to  communicate  any  new  means  of  modiftca- 
tiou  or  improvement  which  he  may  discover  at  the  time  of  soliciting  the 
patent,  or  after  obtaining  the  same;  the  said  new  means  or  improvement 
bein^  guaranteed  to  him  in  the  same  manner  as  the  invention. 

Third.  If  it  should  bo  discovered  that  he  obtained  a  patent  for  inven- 
tions already  known  and  published,  so  as  not  to  constitute  his  a  new 
invention. 

Fourth.  If  during  the  period  of  two  years  from  the  date  of  his  patent, 
he  should  fail  to  work  the  same,  except  he  may  justify  the  cause  of  his 
inaction. 

Fifth.  If  after  obtaining  a  patent  in  the  republic,  it  is  proved  that  he 
has  taken  out  a  like  privilege  in  another  country  for  the  same  patent, 
without  previous  permission  to  do  so. 

Sixth.  The  patent  will  also  be  revoked,  the  discovery  made  public,  and 
the  use  of  the  same  declared  public,  if  the  person  who  obtains  the  right 
of  privileges  enunciated  in  a  patent  should  violate  any  of  the  obligations 
imposed  on  the  inventor,  as  he  is  bonnd  to  submit  to  them  as  though  he 
were  the  inventor  himself. 

Art.  13.  When  the  objects,  or  articles  of  discovery,  besides  being  of 
public  utility,  are  of  simple  construction  and  easy  of  imitation,  instead 
of  an  exclusive  privilege  of  a  patent,  the  inventor  may  ask  for  a  compen- 
sation which  may  repay  him. 

Art.  14.  The  same  thing  may  be  done  when  the  inrentor  prefers  the 
honor  to  cede  to  the  nation  his  discovery,  in  which  case  compensation  will 
be  ad,i  listed  according  to  the  merits  of  his  discovery  and  its  utility,  as 
soon  as  its  importance  is  made  known. 

Art.  15.  Any  person  who  mav  discover  or  invent  an  improvement  on  an 
invention  already  paten te<l  will  be  entitled  to  a  patent  tor  the  primitive 
use  of  the  same,  provided  he  does  not  infringe  npon  the  principal  patent; 
nor  will  the  inventor  of  the  latter  be  allow^  to  use  the  improvement  of 
the  former,  without  previous  permission  of  the  improver,  or  an  under- 
standing between  them  both. 

Art.  16.  The  right  of  invention  (in  case  of  a  contest  between  parties 
claiming  the  same),  will  be  given  to  the  party  who  first  made  the  appli- 
cation and  deposits  contemplated  in  article  fourth. 

That  it  may  reach  the  knowledge  of  all,  let  it  be  published  in  the  cns- 
tomory  form  and  given  to  the  National  liepertory. 

Asuncion,  May  20,  1845. 

Carlos  Antonio  Lopez. 

Andres  Gil, 

Secretary  of  Supreme  Oovernment. 

It  is  a  true  copy : 

Nicolas  Vasqubz. 

I,  the  nndersigned.  consnl  of  the  United  States  of  America  for  the  port 
of  Asuncion,  republic  of  Paraguay,  do  hereby  certify  that  the  foregoing 
is  the  true  and  genuine  signature  of  his  Excellency  Sefior  Don  Nicolas  Vas- 
quez,  minister  for  foreign  affairs  for  this  republic,  and  as  such  is  entitled 
to  full  faith  and  credit. 

Given  under  my  hand,  and  the  seal  of  the  consulate,  at  Asnncion,  thia, 
the  fourth  day  of  October,  A.  D.  1859,  and  in  the  year  of  the  Independence 
of  the  United  States  the  eighty-fourth. 

[SEAL  of  Louis  Bamberger, 

consulate.]  United  Siatee  CoiuuL 
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CLAIM   AGAINST   PARAGUAY.  1631 

ANNEX  No.  2. 

TBAKSULTIOIY    OF    THB    LETTER    OP    MB.    GKLLY,   REFERRED    TO    BY    THE 
CLAIMANTS  AS  APPLYING  THE  DECREE  TO  THE  COMPANY'S  ENTERPRISE. 

Rio  DE  Janeiro,  December  15, 1848. 

Mr  Dear  Sir:  Your  letter  written  from  Asuncion  nnder  date  of  Sep- 
tember 1,  and  in  which  von  make  me  some  propositions  iu  regard  to  the 
establishment  of  a  school  of  practical  agricnltare  iu  Paraguay,  ouly  came 
to  my  hand  in  this  oity^  which  will  account  for  my  not  answehug  it  before 
now.  I  hare  read  attentively  your  project  of  establishing  a  school  of 
practical  agriculture  in  Paraguay,  and  the  conditions  under  which  you 
propose  to  make  this  establishment.  I  have  no  hesitation  whatever  in 
assuring  yon  that  the  supreme  government  of  the  republic  will  see  the 
realization  of  this  desi^  with  much  pleasure,  and  that  it  will  grant  you 
all  the  protection  and  iavor  requisite  for  its  prosperity.  President  Lopez, 
without  precipitating  the  improvements  of  his  country,  desires,  evidently, 
to  promote  them.  It  is  my  opinion  that  he  will  concede,  with  much  pleas- 
ure, the  four  leagues  of  land  which  yon  ask  in  nerpetuo,  and  that  he  will 
exempt  the  establishment  of  the  school  ftom  all  taxes  nnd  imposte,  such 
as  the  tithes.  It  appears  to  me  that  President  Lopez  will  entirely  abolish 
this  impost  as  soon  as  the  actual  eircnmstances  of  the  countrv  are  changed ; 
the  President  knows  that  the  impost  of  titbes  is  prejudicial  and  antieco- 
nomical  as  regards  agriculturists  and  graziers,  and  only  continues  it  tem- 
porarily. I  presume  that  the  school  of  agriculture  which  you  propose  to 
establish  would  receive  the  young  scholars  of  the  country  under  such  a 
regulation  as  would  give  the  government  of  the  republic  a  voice  with  the 
director  of  the  school.  The  proposition  which  you  made  to  obtain  an 
exclusive  privilege  or  monoply  of  some  branches  can  not  be  admitted  by 
President  Lopez,  beoause,  having  issued  the  decree  of  20th  May  1845  (a 
copv  of  which  you  have  in  regard  to  premiums  <and  privileges  to  bo  granted 
to  the  invent4)rs  and  introducers  of  machines,  or  even  new  means  of  bet- 
tering and  facilitating  production),  it  would  neither  be  just  nor  possible 
to  make  an  exception  in  your  favor.  In  the  said  decree  President  I^opez 
ban  resolved  all  questions  which  could  arise  in  regard  to  privileges  and 
premiums. 

If  you  introduce  into  the  country  machines  or  new  means  of  industry 
whicn  the  country  does  not  now  possess,  this  decree  gives  you  the  monop- 
oly for  ten  years,  at  least,  and  you  do  not  require  a  special  concession. 

You  have  visited  the  country  twice,  the  first  time  as  an  especial  agent 
of  the  Government  of  the  United  States,  the  second  time  as  an  explorer. 
Yon  have  enjoyed  the  sympathy  and  the  estimation  of  the  generality  of 
the  inhabitants  of  the  whole  country.  Yon  know,  personally,  the  mo8t 
distinguished  members  of  all  classes ;  y<)u  have  been  able  to  observe  and 
judge  all  persons,  and  the  advantages  which  the  different  productions  of 
the  country  offer.  Nothing  is  lacking  to  you.  therefore,  to  direct  with 
certainty  and  good  sncoess  any  kind  of  enterprise  and  speculation  in  Par- 
affnay.  In  this  country  living  is  easy,  commodious,  ana  cheap;  the  pop- 
uLfttion  is  nnmerons,  moral,  submissive,  and  industrious;  hands  cost  but 
little,  and  the  means  of  communication  are  facile.  Paraguay  will  attract 
many  speculators  and  workingmen  as  soon  as  the  country  shall  be  better 
known. 

I  have  regretted  much  that  the  timid  and  irresolute  conduct  of  Mr. 
Bachanan  has  allowed  the  best  opportunity  of  establishing  good  and  close 
relations  betwc^en  the  United  States  and  Paraguay  to  pass  away.  I  should 
be  very  content  if  I  should  see  the  Government  of  the  Unite<l  States  forsalct^ 
that  timid  policy  which  up  to  the  present  time  it  has  pursued  in  regard  to 
Paragnav.  If  the  independence  or  Paraguay,  which  now  counts  thirty-six 
years,  which  is  so  jusufted  by  the  nature  of  things  an<l  which  has  been 
recognized  by  all  the  Argentine  governments  anterior  to  that  of  Sefior 
Rosas,  should  be  recognized  by  the  United  States,  they  could  not  only 
establish  important  relf^tions,  but  such  an  act  would  contribute  much  to 
the  establismnent  of  peace  in  this  part  of  the  world. 
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Tbo  Governnieut  of  Paraguay  has  not  Bent  a  diplomatic  mission  to  the 
United  States,  firstly,  becanse  you  know  that  in  the  actual  condition  of 
Paraguay  we  have  nobody  who  could  accept  a  diplomatic  mission ;  and, 
secondly,  because,  even  i  f  we  had  snob  a  man,  we  should  not  send  a  mission 
whilst  we  remained  in  doubt  as  to  its  ultimate  success. 

In  regard  to  the  questions  you  put  to  me,  I  have  no  difficulty  in  expressing 
frankly  my  opinions  in  writing.  You  ask  me,  first,  if,  in  my  opinion,  it  is 
convenient  to  entablish  at  this  time  a  manufacturing  or  commercial  com- 
pany iu  Parag^uay?  I  doubt  whether  you  could  establish  manufactories 
lu  Paraguay,  in  the  extensive  signification  of  that  term,  but  we  should 
expect,  with  good  reason,  great  advantages  from  auy  kind  of  agricultural 
or  commercial  establishmen is.  The  country  consumes  much  cotton  goods, 
and  even  some  woolen,  but  a  manufactory  to  obtain  these  products  would 
be  very  costly.  However,  the  making  of  sugar  on  the  bauKs  of  the  Upper 
Parana,  in  the  department  of  San  Cosme,  or  on  the  Upper  Paraguay,  near 
the  towns  of  Concepcion,  Salvador,  and  San  Carlos,  or  in  the  neighbor- 
hood of  the  capital,  would  be  very  productive.  The  distillation  of  rum 
or  ardent  spirits  from  sugar  cane  would  be  equally  useful.  The  article  of 
tobacco,  of  so  much  consumption  now  in  Europe,  could  compiete  with  and 
rival  that  of  Havana.  The  cotton,  which  is  very  good,  would  be  equally 
productive,  i\»  also  the  extraction  of  vegetable  oils. 

Secondly.  What,  in  my  opinion,  is  the  best  branch  of  manufactorieaf 
With  respect  to  manufactories,  I  have. already  manifested  my  opinion. 
All  the  branches  which  I  have  mentioned  in  my  previous  reply  promise 
advantages;  without  doubt,  the  working  of  the  iron  mines  would,  in  my 
opinion,  be  the  most  advantageous. 

Lastly,  yon  ask  me  if,  in  the  case  of  the  formation  of  a  company,  I 
would  take  part  in  it,  and  with  what  amount f  Without  doubt,  I  would 
take  part  in  whatever  company  you  may  form,  but  I  can  not  say  to  exactly 
what  amount.  I  am  not  rich,  and  the  share  which  my  fortune  would 
allow  me  to  take  would  be  very  small.  I  regard  my  countrymen  in  the 
same  case  as  myself,  but  I  am  persuaded  that  they  would  all  take  such 
share  as  their  fortunes  would  warrant. 

If  the  Government  of  the  United  States  should  recognize  the  independ- 
ence of  Paraguay,  and  employ  effectually  its  good  offices  to  arrange  ami- 
cably the  questions  pending  between  Paraguay  and  Buenos  Ayres,  the 
United  States  would  not  only  acquire  a  great  and  entirely  American  in- 
fluence, but  would  greatly  neutralize  all  European  influence.  If  the 
United  States  should  continue  to  look  with  indifference  upon  these  coun- 
tries, the  European  powers,  which  have  already  commenced  to  meddle  in 
American  questions,  will  have  time  to  forui  relations  and  establish  their 
influence.  If,  with  the  new  President  to  be  elected,  the  policy  of  the 
United  States  in  reference  to  Paraguay  should  be  changed,  1  would  have 
particular  satisfaction  in  seeing  you  charged  with  a  diplomatic  mission  to 
Paraguay. 

I  wish  you  a  happy  journey,  and  request  that  you  will  write  to  me,  ad- 
dressing your  letters  care  of  Mr.  Carter,  No.  65  Rue  de  Oruidor,  in  case  I 
should  be  absent. 

I  am  your  sincere  Mend  and  servant, 

Juan  A.  Gkixy. 

To  Ed.  a.  Hopkins,  Esq. 

P.  S.  I  send  you  herewith  a  copy  of  the  report  of  Mr.  Joseph  Graham. 
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A. — Statement  of  expenditures  an  iiooount  of  expedition  to  Paraguay  by  United 
Statee  and  Paraguay  Navigatum  Company. 


Dr. 


Cost  of  Bteamer  Bl  Paraguay^  inoladhiff  expense  of  voyage 

Disborsement  soooaDt  in  South  Amencs,  Including  passage  to 

Asancion 

Merchandise  per  J*I  Paraguay  and  Kateand  Alice 

Merchandise 

Duties  in  Paraguay 

Merchandise  for  schooner  E.  T.  Blodget 

Expense  on  same  at  Baenos  Ayres 

Cost  of  schooner  J?.  7.  ^tod^et 

Expended  on  same  in  Sonth  America 

Cost  of  steamer  Atuneion 

Expended  on  same  in  South  America 

Cost  of  steamer  O.B.Stewnt 

Cost  of  machinery,  sawmill,  etc 

Bonse  in  Calle  del  Comercio  (factory) 

Tobacco,  materials,  tools,  wages,  etc 

Freight  and  datiee  on  cigars ^.^ 

Wages  and  passages  of  employees 

Expenses  at  Asuncion  and  Buenos  Ayres  to  April  1, 1656 

Bent  at  Asuncion 

Store  fixtures. 


Bemoval  of  employens  and  effects  from  ParM^nay , 

8alari    ,  commissions,  '.egal  fees,  etc.,  in  the  United  States . 

Profit  knd  loss  account  m  the  CTnited  States 

Expense  at  San  Antonio , 

Insurance 

Interest  and  commissions 

Loss  on  sale  of  bonds,  first  issue , 


$90,031.05 

13, 682. 14 

24,819.72 

891.18 

2,184.71 

2,564.43 

66.83 

22,263.05 

3,054.03 

16,858.32 

6,791.60 

5,963.77 

1,650.01 

2,500.76 

7,436.69 

67S  61 

37, 102. 74 

8,241.12 

469.81 

268.60 

4,400.00 

16,791.26 

1.508.07 

8,142.02 

767.56 

4,224.07 

57, 875. 00 


To  balance 

Sondry  expenses,  as  per  second  supplementuy  account  on  file. . 
Difference  oetween  estimated  value  of  steamers  and  the  price 

at  which  they  were  sold 

Estimated  final  expenses  in  South  America 

Tohahinoe 

Sondry  expenses,  as  per  third  supplementary  account  on  file 

Compound  interest  on  account  to  August  7.1858 

Compound  Interest  to  August  7, 1859 

Expenditures  from  August  7. 1858,  to  June  23, 1860,  average  due 
as  cash  August  7, 18o9,  as  follows: 

Traveling  expenses,  legal  fees,  etc 

Office  expenses 

Judgment  in  favor  of  Bank  of  Bepublic 

Balance  of  J.  6.  Thnrl>er's  account , 

Loss  on  bonds,  second  issue 

Interest  on  above  to  date 


213,073.16 
7.603.95 

22,000.00 
14,500.00 


254,489.61 
3,308.96 
88,626.61 
21,09L20 


6.774.89 
21.52 
1,408.66 
500.00 
7, 076. 61 
20, 323. 81 


339.690.03 


257,  377. 11 


402,250.37 


Amount  of  claim  as  above,  $402,260.37. 
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A. — Statement  of  expenditures  on  aooount  of  expedition  to  Paraguay  by  United 
States  and  Paraguay  Navigation  Company — Continued. 

Cb. 


Sale  of  Rteamer  J?I  Porogpuay • 

PasMgeB  per  do 

Cash  retarned  bv  W.  H.  Hale , 

Sale  of  ooal  at  Montevideo 

InBuranoe  on  El  Paraguaif 

Sale  of  merchandise  at  Asanoion 

Merchandiae  taken  to  Corrient«8 

Do do  . . .  .Baenoe  Ayres 

Do remaining  at  BaenoR  Ayres 

Do ^T  E.T.Blodget,  M\d  At  do 

Sale  of  schooner  E.  T.  Blodget,  wrecked  at  the  Tigre 

Earnings  of  steamer  Asuncion 

Estimated  valne  of  tiie  Asuncion  at  Baenoe  Ayres $30,000 

Less  amount  pledge 2,500 

Estimated  value  of  the  C.B. Stevens 

Do machinery 

Cigars  on  hand 

Safes 


By  balance. 


Difference  between  estimated  value  of  machinery,  etc.,  as  above, 
and  price  at  which  it  sold,  to  which  is  added  amount  of  sale 
of  steamer  JUaehudo 

By  balance 


10.286.86 

383.62 

62.40 

444.13 

85,751.43 

21.448.17 

872.65 

798.00 

128.00 

1,440.81 

5,571.31 

4,210.30 


27,500.00 

10, 000. 00 

412.50 

7.563.33 

160.00 

8,407.85 

176.51 

213,073.16 


2.587.50 
254,489.61 


339,690.03 


257,077  11 
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B. — Statement  of  the  treasurer  of  the  United  States  and  Paraguay  Navigation 
Company,  of  Providence,  Rhode  Island,  March  16, 1865. 


UABiunss  m  thb  unitbd  states. 


Capital  stock,  first  issue,  100  shares  of  $1,000  each , 

Do second  do.  58 do do , 

Do third    do.  100 do do , 

[NOTB.— The  third  issue  of  stock  was  all  sent  in  June  18&4  to  South  Amer- 
ica for  sale.    It«  disposition  is  as  yet  unknown  to  the  company.  ] 
Company  bonds,  payable  3  years  from  NoTember  1834,  with  interest  fh>m 

May  1855,ansold 

Book  accoonts  and  admitted  claims  due  in  the  United  States 


A8SKT8  IN  THS  UNITED  STATES. 

Doe  from  stockholders  in  South  America  in  the  employment  of 
the  company,  and  all  others,  on  subscription  to  ftrot  and  second 
issue  of  capital  stock $8,785.00 

Of  this  sum,  it  is  believed,  there  hs«  been  paid  to  the  general 
agent  in  South  America,  in  services  or  otherwise 6, 510. 00 

Leaving 

Amount  ret  to  be  collected  firom  sale  of  bonds 

Merchandise  at  invoice  value  and  expenses 

Bills  receivable,  considered  good 

Cash  and  cash  items , 

Suspended  bills  receivable  from  bankrupt  insurance  companiea, 
resulting  from  the  loss  of  steamer  El  Paraguay^  considered 
worthless $12,724.56 


$100,000.00 
58,000.00 
100, 000. 00 


100,000.00 
3, 103. 10 


861, 103. 10 


1,276.00 

4,550.00 

360.00 

15, 437. 50 

2, 232. 04 


23,854.54 


Nearly,  if  not  quite,  this  Bum  will  be  required  to  pay  the  wages,  passage 
home,  and  incidental  expenses  of  the  employees  in  South  America,  lor  which 
the  company  is  liable  by  contract. 

The  last  statement  from  the  company's  books  in  South  America  was  to 
the  30th  of  June  1854.  Soon  after  that  date  the  general  cashier  left  Par- 
aguay for  Buenos  Ayres,  where  he  remained  at  the  last  advices. 

it  is  impossible  to  prepare  a  statement  approximating  to  correctness  A*om 
any  data  m  possession  of  the  company  in  the  United  States  of  the  amount 
actually  invested  in  Paraguay,  or  for  which  the  company  is  liable  in  South 
America. 

Wm.  M.  Bailey,  Treasurer. 

Unfted  Statbb  op  America, 

Rhode  Island  IHstnct,  as : 
Clerk's  Office  Circuit  Court  at  Providence,  March  19, 1866, 
There  personally  appeared  before  me  William  M.  Bailey,  subscriber  to 
the  aforegoing  account,  and  made  oath  that  it  was  in  all  respects  just  and 
true,  according  to  the  best  of  his  knowledge  and  belief. 

In  testimony  whereof,  I  hayo  hereunto  set  the  seal  of  said  court,  and  my 
hand,  on  the  day  and  year  last  written. 
[L.S.]  Henry  Pitman, 

Clerk  Circuit  Court  of  the  United  States  for  Rhode  Island  IHsirici. 

6627— Vol.  2 35 


Digitized  by  VjOOQ  IC 


1536 


INTERNATIONAL  ARBITRATIONS. 


C. — Expense  aooount  in  Provi 


Bb. 


1855. 
July   3. 

9. 

12. 

Oct,  17. 


H.  A.L.  Potter's  salary,  3  months  10  days 

H.  A.  L.  Potter's  expenses  from  New  York 

Expense  of  W.  £.  Uines  and  A.  S.  Gallup  to  Wsabing- 

ton 

Whitney's  bill  of  stationery 


W.  E.  Brown's  board  in  Buenos  Ayres,  from  June  18 

to  July  4 , 

Nov.30.  Sundry  expenses,  not  enumerated 

Bailey  &  Grallnp's  commission  on  disbursements 

1856. 
Jan.    1.  Sundry  expenses,  not  enumerated. 


Bailev  &  Gallup's  commission  on  sales. 
Repairing  chronometer , 


Feb. 29.  F.S.Rood 

Notary  fee  for  Mrs.  Hines*  deposition. , 


Mch.31.  Sundry  expenses  to  date 

JunelS.  Mrs.  Carr'n  traveling  expenses 

20.  A.  S.  Gallup's  expenses  to  Washington 

R.  Greene's  services  and  expenses  in  settling  insurance 

on  steamer  El  Paraguay 

1857. 

Junell.  Postage  todate 

Wm.  M.  Hales'  salary  ftom  Mar.  9, 1856,  to  Jsn.  9, 1856. . 
S.  G.  Mason's  service  as  secretary,  fh>m  Deo.  13, 1865, 

to  Aug.  13. 1857 

Bailev  &  Gallup's  salary  for  one  year  ending  January 

Discount  on  4  bonds,  sold  to  S.  G.  Arnold,  $10  to  13  for 
$2,000,  at  80  per  cent  discount 

Discount  on  1  bond,  sold  to  W.  Greene,  $86  for  $1,125,  at 
60  per  cent » 


148.56 


7.72 
1,291.67 

500.00 
2,500.00 
1,000.00 

561.60 


To  balance. 


50 


264.18 


10.24 


101.00 


20&81 


6.461.88  I 

7.542.12  I 
7,603.96  , 
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Cr. 


1856. 
Dec.  20.  Error  in  G.  H.  Whitney's  acootmt.. 

1856. 

Error  in  cigar  acooant 

Sfch.  3.  BybaUnoe 


$37.17 

1.00 
7,503.95 


7,542.12 
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E. 

''The  cigar  factory,  when  closed,  employing  115  operatives  who  would 
make  300  per  day  each,  or  per  month,  twenty-four  working  days,  7,800,  mak- 
ing the  product  of  115  operatives  897,000  cigars  per  month.  The  cost  of  these 
cigars  in  Paraguay  was  $2.50  to  $3  per  thousand,  and  sold  at  factory  for 
even  inferior  descriptions  at  $10  per  thousand,  heing  a  clear  profit  of  $7  per 
thousand,  equivalent  to  $6,279  per  month  and  $74,548  per  year,  and  for  ten 
years  $745,810. 

"These  cigars,  made  hy  their  inexperienced  operatives,  sold  in  the 
United  States  at  $20  and  $30  per  thousand  of  the  highest  grades  and  price. 
The  whole  was  readily  sold  and  a  demand  for  more  than  we  could  supply, 
and  even  as  high  as  $35  per  thousand  was  offered.  Say  that  these  cigars 
cost  in  Paraguay  $4  per  thousand  and  $4  per  thousand  for  freight  and 
dvitres  (ad  valorem),  they  would  yield  our  company  in  the  United  States  a 
net  profit  of  $22  per  thousand:  would  have  yielded  $236,808  per  annum; 
for  ten  years,  $2,368,080." 

F. 

Providbnck,  September  87, 1858. 
Hon.  Lewis  Cass,  Secretary  of  State. 

Dbar  Sir  :  Our  gentlemen  of  the  Paraguay  oompany  find  themselves 
nnahle,  '*  with  a  &ir  regard  to  their  interests,  iu  their  judgment, '^  "to 
moderate  their  demand.''^  From  the  first  they  have  not  expected  to  be 
restored  to  a  position  pecuniarily  equivalent  to  that  from  which  Lopez 
displaced  them,  but  they  have  trusted  that  their  government  would  obtain 
for  them  that  imperfect  measure  of  justice  for  which  they  asked. 

With  the  force  detailed  for  the  expedition,  a  simple  demand  will  bring 
from  the  treasurer  of  Lopez  the  amount  of  our  claim,  and  in  the  fnture 
American  commerce  and  enterprise  in  South  America  will  meet  with  no 
obstructions  from  the  partial  despotism  of  any  of  its  governments. 
•  »»»«•# 

C.  S.  Bradley. 
G. 

They  had  also  a  brick  machine  of  th6  largest  size,  the  product  of  which 
would  be  10,000  bricks  each  day.  ''The  cost  (by  prices  in  the  United 
States)  would  be  $4  per  thousand;  the  value  in  Paraguay  was  $20  per 
thousand  and  upwards.  This  wonld  leave  a  profit  of  $16  per  thousand,  or 
$160  per  day  for  the  single  machine.  Allow  200  working  days  per  annum 
and  we  have  $32,000  per  annum,  and  for  ten  years  $320,000. 

The  award  of  the  commission  and  the  Ameri- 
PreddwitRwhanan't^^jj  commissioner's  exposition  of  the  grounds 
on  which  it  proceeded,  seem  to  have  occasioned 
President  Buchanan  much  chagrin.  The  expenses  of  the  naval 
expedition  to  Paraguay  had  been  considerable.  It  has  been 
said  that  they  amounted  to  as  much  as  three  million  dollars. 
In  a  report  of  May  11,  1860,  Mr.  Toacey,  Secretary  of  the 
Navy,  said  that  it  was  impossible  to  give  an  exact  statement 
of  the  total  expense,  but  it  appears  that  the  cost  of  charter- 
ing and  refitting  steamers  and  supplying  them  with  stores  and 
coal  alone  amounted  to  $486,256.57.^ 

'H.  Misc.  Doc.  86,  36  Cong.  1  sess.;  11  Stats,  at  L.  406. 
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It  is  tme  that  the  expedition  was  not  sent  oat  for  the  sole 
purpose  of  enforcing  thA  claim  in  question.  In  the  message  of 
President  Buchanan,  recommending  that  he  be  authorized  in 
certain  contingencies  to  use  force,  more  prominence  was  given 
to  the  case  of  the  Water  Witch  than  to  that  of  the  United 
States  and  Paraguay  Navigation  Company.  Indeed  the  latter 
case  was  not  expressly  mentioned,  but  was  referred  to  in  the 
statement  that  citizens  of  the  United  States,  who  were  estab- 
lished in  business  in  Paraguay,  had  had  their  property  seized 
and  taken  from  them,  and  had  otherwise  been  treated  by  the 
authorities  in  an  insulting  and  arbitrary  manner.  But  greater 
prominence  was  given  to  the  claim  in  Mr.  Bowlin's  instructions, 
and  the  direction  to  accept  not  less  than  $500,000  on  account 
of  it  was  contrasted  with  Mr.  Johnson's  opinion,  as  well  as 
with  Mr.  Marcy's  cautious  direction  to  Mr.  Fitzpatrick  to  rei)ort 
to  the  Department  of  State  before  demanding  any  specified 
sum  as  indemnity. 

Under  the  circumstances  President  Buchanan  decided  to 
submit  the  subject  to  the  consideration  of  the  Senate;  but 
in  so  doing  ^  he  maintained  that  the  commissioners  were 
confined  by  the  convention  <^  to  the  assessment  of  damages 
which  the  company  had  sustained  from  the  Government  of 
Paraguay,"  and  that,  in  deciding  that  the  company  had  no 
claim,  they  had  exceeded  their  jurisdiction.  ^^  The  principle 
of  the  liability  of  Paraguay  having,"  said  Mr.  Buchanan, 
^'been  established  by  the  highest  political  acts  of  the  United 
States  and  that  republic  in  their  sovereign  capacity,  the  com- 
missioners, who  would  seem  to  have  misapprehended  their 
powers,  have  investigated  and  undertaken  to  decide  whether 
the  Government  of  the  United  States  was  right  or  wrong  in 
the  authority  which  they  gave  to  make  war  if  necessary  to 
secure  this  indemnity.  Governments  may  be  and  doubtless 
often  have  been  wrong  in  going  to  war  to  enforce  claims;  but 
after  this  has  been  done  and  the  injury  which  led  to  the 
reclamations  has  been  acknowledged  by  the  government  that 
inflicted  it,  it  does  not  appear  to  me  to  be  competent  for  com- 
missioners authorized  to  ascertain  the  indemnity  for  the  injury 
to  go  behind  their  authority  and  decide  upon  the  original 
merits  of  the  claim  for  which  the  war  was  made.  If  a  com- 
missioner were  appointed  under  a  convention  to  ascertain  the 


» February  12, 1861. 
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damages  sustained  by  an  American  citizen  in  conseqnenoe  of 
the  captare  of  a  vessel  admitted  by  the  foreign  government 
to  be  illegal,  and  he  should  go  behind  the  original  capture  and 
decide  it  a  lawful  prize,  it  would  certainly  be  regarded  as  an 
extraordinary  assumption  of  authority." 

The  views  of  the  commissioners,  as  expressed  by  Mr.  John- 
son, may,  on  the  other  hand,  be  summarized  thus:  The  claim 
of  the  United  States  and  Paraguay  Navigation  Company  was 
composed,  not  of  one  item  only,  based  upon  a  single  allegation 
of  wrong,  but  of  various  items,  resting  upon  widely  different 
grounds.  The  commissioners,  in  order  to  render  on  their 
oaths  a  just  decision  even  as  to  the  question  of  amount,  were 
required  to  examine  the  foundations  of  each  item.  In  the  con- 
vention no  particular  ground  of  claim  was  specified  as  having 
been  admitted,  but  Paraguay  was  to  be  responsible  for  what- 
ever the  commission  should  decree.  Was  it  therefore  to  be 
assumed  that  all  the  claims  of  the  company  were  to  be  allowed  t 
And  that  damages  were  to  be  awarded  lor  the  loss  of  the 
steamer  Ul  Paraguay  and  the  schooner  U.  T.  Blodgety  which 
were  wrecked  and  never  reached  their  destination  t  Was  it 
intended  to  acknowledge  the  claims  of  the  company  for  the 
profits  which  it  might  in  the  ftiture  have  derived  from  patent 
rights  which  it  might  have  secured  t  The  convention  men- 
tioned none  of  these  things,  but  left  the  commissioners  to 
reach  a  result  according  to  its  provisions  and  the  oath  it  pre- 
scribed to  them,  '<  fairly  and  impartially  to  investigate  the  said 
claims,  and  a  just  decision  thereupon  render,  to  the  best  of 
their  judgment  and  ability."  It  therefore  obliged  the  com- 
missioners <^  to  determine  between  0  and  the  highest  amount 
which  figures  could  express,  according  to  the  exigencies  of  the 
proofs."  Even  assuming  it  to  be  true  that  the  convention 
confined  the  commissioners  to  the  question  of  amount,  it  did 
not,  said  Mr.  Johnson,  require  them  to  assess  damages  if  in 
their  opinion  none  had  been  suffered. 

The  award  of  the  commission  was  naturally 

^"^wMd*  ^*  ^^^  subject  of  public  comment,  both  favora- 
ble and  unfavorable.  Of  the  latter  an  exam- 
ple may  be  found  in  Mr.  Charles  A.  Washburn's  History  of 
Paraguay, '  where  it  is  represented  that  "  the  Hon.  Cave  John- 
son, of  Kentucky,"  was  so  strongly  prejudiced  <<  against  every- 
thing that  originated  in  New  England"  that  '^it  might  have 

'  I.  385. 

Digitized  by  VjOOQIC 


CLAIM  AGAINST  PARAGUAY.  1541 

been  foreseen  that,  thongh  he  intended  to  act  justly  and  hon- 
orably,  his  feelings  would  be  adverse  to  the  company;"  and 
where  it  is  also  said : 

<^Tbe  American  commissioner,  not  understanding  the  Spanish 
language,  was  dependent  for  all  the  information  he  had  in 
regard  to  the  la^ws  of  Paraguay,  the  customs  of  the  country, 
and  the  oi)erations  of  Lopez's  government  on  the  secretary  of 
the  board,  who  was  the  same  Mr.  Samuel  Ward  that  had  gone 
out  as  secretary  and  interpreter  to  Commissioner  Bowlin,  and 
of  whom  the  company  complained  then,  as  they  have  ever  since, 
that  for  some  reason  unknown  to  them  he  was  too  well  affected 
toward  Lopez  to  be  impartial.  The  result  of  the  arbitration 
was  as  might  have  been  foreseen." 

Though  Mr.  Johnson's  honor  is  saved  in  these  passages  at 
the  expense  of  his  fairness,  it  is  not  superfluous  to  advert  to 
the  fact  that  President  Buchanan,  in  his  message  to  the  Senate, 
said:  ^< The  American  commissioner  is  as  pure  and  honest  a 
man  as  I  have  ever  known }  but  I  think  he  took  a  wrong  view  of 
his  powers  under  the  convention."  Nor  can  Mr.  Washburn's 
statement  as  to  Mr.  Johnson's  dependence  on  Mr.  Ward  for  a 
knowledge  of  the  laws  of  Paraguay,  the  customs  of  the  coun- 
try, and  the  operations  of  President  Lopez's  government  be 
regarded  as  anything  else  than  an  inadvertent  repetition  of 
groundless  insinuations  originally  disseminated  by  interested 
parties.  It  would  indeed  have  been  most  extraordinary  if  the 
claimants  and  their  very  intelligent  representatives  had  obliged 
the  commissioners  to  depend  on  their  secretary  for  a  knowl- 
edge of  such  things.  In  reality  the  commissioners  were  fur- 
nished by  the  representatives  of  the  company  with  copious 
information  in  English  as  to  all  the  circumstances  and  ele- 
ments of  the  case.  The  pertinent  laws  of  Paraguay  translated 
into  English,  the  dispatches  of  the  United  States  naval  officers, 
the  instructions  of  the  Government  of  the  United  States,  and 
the  testimony  of  witnesses  and  the  arguments  of  counsel,  all 
in  English,  were  before  the  commission. 

Of  the  same  tenor  as  the  statements  in  regard  to  Mr.  John- 
son are  Mr.  Washburn's  allusions  to  Mr.  Bowlin,  who  nego- 
tiated the  convention,  as  "a  gentleman  who  had  served  several 
terms  in  Congress,  but  whose  experience  as  a  stump  orator  in 
the  West  was  not  of  the  kind  to  render  him  a  formidable 
antagonist  to  one  brought  up  in  the  schools  of  the  Jesuits."  ^ 
As  Mr.  Bowlin's  mission  to  Paraguay  was  not  his  first  diplo- 
matic experience,  it  might  be  fair  to  assume  that  his  skill  as  a 


'  History  of  Paraguay,  II.  379. 
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stump  orator  was  not  the  sole  ground  of  his  selection.  From 
December  13, 1854,  till  he  resigned  September  12, 1857,  Mr. 
Bowl  in  was  minister  of  the  United  States  to  Colombia.  Dur- 
ing this  time  he  was  engaged  in  several  important  negotiations, 
and  after  a  somewhat  extensive  perusal  of  his  dispatches  I 
am  unable  to  say  that  they  are  characterized  by  any  special 
complaisance  toward  those  to  whom  they  were  addressed.  But 
it  is  difficult  to  see  on  what  ground  his  course  in  Paraguay 
should  be  criticised.  The  settlement  which  he  effected  was 
considered  eminently  satisfactory.  President  Buchanan  in 
his  annual  message  of  1859  declared  that  Mr.  Bowlin  had 
"in  three  weeks  ably  and  successfully  accomplished  all  the 
objects  of  his  mission;"  and  the  Senate  promptly  approved 
the  treaties  which  were  negotiated  by  him. 

President  Buchanan's  message  to  the  Sen- 
^""^Z^^  ^"^  ^^  ^^  February  12, 1861,  was  referred  to  the 
Committee  on  Foreign  Relations;  and  on 
March  13,  1861,  Mr.  Sumner  moved  that  the  committee  be 
discharged  from  the  further  consideration  of  it.  Mr.  Hale 
raised  the  point  of  order  that  as  the  message  was  not  reported 
during  the  session  at  which  it  was  received,  it  wa«  not  to  be 
regarded  as  before  the  committee  at  the  current  session,  but  as 
on  the  files  of  the  Senate.  The  point  was  sustained;  and,  on 
motion  of  Mr.  CoUamer,  the  secretary  of  the  Senate  was  di- 
rected to  lay  a  copy  of  the  message  before  the  President  of  the 
United  States.^  On  July  8, 1861,  President  Lincoln  nominated 
Mr.  Charles  A.  Washburn  as  minister  to  Paraguay.  Mr. 
Washburn  had  already  received  a  temporary  appointment  to 
the  post  during  the  recess  of  the  Senate,  and  his  nomination 
was  duly  confirmed.  Among  the  matters  committed  to  his 
charge  was  the  claim  of  the  United  States  and  Paraguay  Navi- 
gation Company,  which  he  was  instructed  to  submit  to  the 
Government  of  Paraguay,  with  a  view  to  its  settlement  by 
negotiation.  He  left  the  United  States  on  the  27th  of  July 
1861,  and  reached  Asuncion  in  the  United  States  man-of-war 
PulaaJci  on  the  14th  of  the  following  November.  President 
Lopez  at  first  seemed  inclined  to  discuss  the  claim,  but  after- 
ward declined  to  reopen  it.  Here  for  a  number  of  years  the 
case  rested.  The  Government  of  the  United  States  became 
involved  in  the  civil  war,  and  President  Lopez  died  and  was 
succeeded  by  his  son,  Francisco  Solano  Lopez,  who,  in  the 

1  Exeoative  Journal,  XI.  268, 271,  302-303. 
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conrse  of  his  strange  career,  planged  Paraguay  into  namerons 
difficulties.  In  1870,  while  the  allied  forces  were  in  possession 
of  Paraguay,  the  company  directed  the  attention  of  the  United 
States  to  its  claim,  but  on  the  22d  of  July  Mr.  Fish,  who  was 
then  Secretary  of  State,  said  that  it  would  be  hopeless  to 
expect  the  Paraguayan  Oovemment  to  be  willing  to  entertain 
the  claim  anew  at  that  time.  For  more  than  fifteen  years  no 
further  action  appears  to  have  been  taken  by  the  United 
States.^ 

In  December  1885  a  petition  on  behalf  of 
Banewal  in  18S6.  the  company  was  presented  to  the  Department 
of  State,  and  on  the  26th  of  that  month  Mr. 
Bayard,  who  was  then  Secretary  of  State,  instructed  Mr.  John 
E.  Bacon,  charge  d'affaires  of  the  United  States  to  Paraguay 
and  Uruguay,  among  other  things  ^^  to  ask  the  Government  of 
Paraguay  to  open  the  award,  giving  as  a  reason  for  the  desired 
action  the  grave  doubt  felt  by  this  government  as  to  the  regu- 
larity and  validity  of  the  arbitration.'^  On  receiving  these 
instructions  Mr.  Bacon  addressed  a  note  to  Don  Jos^  S.  Decoud, 
Paraguayan  minister  for  foreign  affairs,  advising  him  of  their 
purport.    In  reply  Mr.  Decoud  intimated  a  desire  to  discuss 


1  Mr.  Seward,  in  his  general  instractions  to  Mr.  Washburn  of  Jnly  9, 
1861,  stated  that  the  President  took  the  same  view  of  the  decision  of  the 
commission  as  his  predecessor.  Fehrnary  13,  1862,  he  instracted  Mr. 
Washburn  that  the  Senate  had  not  acted  upon  the  matter,  and  that  if  noth- 
ing should  be  done  at  the  session  then  pending  the  President  would  at 
once  determine  what  action  was  ''due  to  the  republic  of  Paraguay,  as  well 
as  to  the  claimants,  under  the  treaty.'^  July  22,  1862,  he  wrote  to  Mr. 
Washburn  as  follows:  "As  the  Senate  has  adjourned  without  coming  to 
any  decision  upon  the  message  of  the  President  in  regard  to  the  award  of 
the  commissioners,  it  may  be  prosnmed  that,  for  the  present,  at  least,  it  is 
not  their  intention  to  sanction  a  disturbance  of  that  award.  You  will 
consequently  address  another  note  to  the  minister  of  foreign  aifairsi  set- 
ting forth  that  unless  the  case  shall  appear  to  this  government  in  aspects 
which  can  not  now  be  foreseen,  no  further  representations  upon  the  sub- 
ject will  be  made  to  the  Paraguayan  Government.''  Mr.  Washburn  com- 
municated these  instructions  to  the  Paraguayan  Government  in  a  note  of 
October  24,  1862,  and  on  October  28  the  minister  for  foreign  affairs  replied, 
expressing  his  government's  good  will  toward  the  United  States.  Mr. 
Washburn  communicated  this  correspondence  to  the  Department  of  State 
in  a  dispatch  of  November  10, 1862,  the  receipt  of  which  was  duly  acknowl- 
edged. (Mr.  Seward  to  Mr.  Washbarn,  February  6,  1863.)  In  an  instruc- 
tion of  March  13,  1872,  Mr.  Stevens,  then  minister  of  the  United  States 
at  Asuncion,  was  directed  to  examine  or  to  make  certain  inquiries  oon- 
eeming  the  records  of  the  negotiation  and  execution  of  the  convention 
of  1859. 
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the  matter  orally;  and  for  that  purpose  Mr.  Bacon  in  May  1866 
went  to  Asuncion  and  had  several  interviews  with  Mr.  Decond, 
in  which  the  whole  subject  was  freely  canvassed.  After  his 
return  to  Montevideo,  however,  Mr.  Bacon  received  a  note  from 
Mr.  Decoud,  stating  that  his  government  declined  to  open  the 
award,  basing  its  decision  partly  upon  the  ground  that  the 
United  States  had  never  notified  Paraguay  of  any  objection  to 
the  arbitration,  or  of  its  determination  not  to  abide  by  it 
Mr.  Bacon  was  able  to  show,  by  Mr.  Washburn's  dispatches, 
that  this  statement  was  erroneous.  It  subsequently  appeared 
that  Mr.  Decoud  was  led  into  error  by  reason  of  the  fact  that  the 
Paraguayan  records  were  destroyed  during  the  war  with  the 
allied  |>owers,  in  the  time  of  the  younger  Lopez,  and  that  there 
was  no  connected  history  of  the  claim  in  the  Paraguayan  ar- 
chives. Mr.  Decoud,  on  being  informed  by  Mr.  Bacon  of  the 
representations  made  by  Mr.  Washburn,  consented  to  open  the 
award,  and  requested  Mr.  Bacon  to  advise  him  of  the  grounds 
for  setting  it  aside.  Soon  afterward  Mr.  Decoud  went  out  of 
office,  and  was  succeeded  as  minister  for  foreign  affairs  by  Dr. 
Don  Benjamin  Aceval.  Dr.  Aceval,  in  response  to  a  note 
from  Mr.  Bacon,  expressed  a  desire  to  discuss  the  matter  in 
person,  and  in  August  1887  Mr.  Bacon  again  went  to  Asuncion. 
After  several  conferences  he  concluded  with  Dr.  Aceval  on 
August  12, 1887,  a  protocol  by  which  it  was  agreed  that  Para- 
guay should  pay  to  the  United  States  and  Paraguay  Naviga- 
tion Company  $90,000  in  gold,  of  which  1^20,000  should  be  paid 
during  that  month,  $30,000  six  months  later,  and  $40,000  at 
the  end  of  a  year,  all  these  sums  to  be  paid  without  interest. 
The  protocol  recited  that  the  charge  d'affaires  of  the  United 
States  concluded  the  transaction  ^^  with  the  previous  consent 
and  complete  approval  of  Mr.  Edward  A.  Hopkins,  the  legal 
agent  and  attorney,  fully  authorized  by  the  said  ^  United  States 
and  Paraguay  Navigation  Company,'  as  proved  by  the  power 
of  attorney  which  was  conferred  upon  him."  It  also  recited 
tliat  Mr.  Hopkins,  being  present,  declared  in  the  name  of  the 
company  that  he  accepted  the  sum  in  question,  under  the  terms 
stipulated,  in  full  payment  and  satisfaction  of  all  claim  or 
demand  whatsoever,  in  evidence  of  which  he  signed  the 
protocol. 

The  protocol  passed  the  Paraguayan  senate,  but  was  r^ected 
by  the  chamber  of  deputies  by  a  majority  of  one  vote.  Dr. 
Aceval  then  resigned  the  office  of  minister  for  foreign  affairs, 
and  was  succeeded  by  Mr.  Decoud ;  and  Mr.  Bacon  was,  at  his 
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own  suggestion,  aathorized  to  present  the  claim  again  ^  In- 
stmctions  to  this  effect  were  sent  on  the  2d  of  March  1888.  On 
receiving  them  Mr.  Bacon  again  proceeded  to  Asuncion.  On 
his  first  interview  with  Mr.  Decoud,  he  understood  the  latter 
to  agree  to  enter  into  another  protocol.  A  few  days  later, 
however,  Mr.  Decoud  informed  him  that,  owing  to  difficulties 
in  regard  to  the  claim,  he  had  resigned.  Subsequently,  at  the 
request  of  the  President  of  Paraguay,  he  withdrew  his  resig- 
nation and  on  the  21st  of  May  1888  he  signed  with  Mr.  Bacon 
another  protocol  to  pay  the  sum  of  $90,000  in  gold,  in  four  in- 
stallments, covering  a  period  of  eighteen  months.^  This  pro- 
tocol was  sent  to  the  senate  of  Paraguay  on  the  26th  of  May, 
and  on  the  29th  a  resolution  was  adopted  asking  the  President 
for  the  correspondence  between  Mr.  Decoud  and  Mr.  Bacon. 
Meanwhile  the  case  became  the  subject  of  an  excited  discus- 
sion in  Asuncion.  The  press  made  strong  attacks  on  Mr.  Hop- 
kins and  on  the  claim  in  general,  and  published  a  letter  written 
by  someone  in  Washington  to  the  effect  that  the  claim  had  no 
foundation  and  that  it  had  already  been  disposed  of.  The 
Senate,  however,  passed  the  protocol,  but  it  was  not  consid- 
ered in  the  House,  and  thus  failed.^ 

Among  the  subjects  revived  by  the  press  of 
'**^"®®'^^*^  Asuncion  was  that  of  a  claim  of  the  Para- 
guayan  Government  for  the  return  of  money 
and  jewelry  owned  by  private  persons,  the  majority  of  whom 
were  Paraguayans,  and  left  by  them  in  1868  at  the  residence 
of  Mr.  Washburn,  then  minister  of  the  United  States  in  Para- 
guay.* The  circumstances  of  this  case  were  peculiar.  In 
February  1868  Lopez,  the  younger,  then  dictator  of  Paraguay, 
being  at  war  with  Brazil  and  the  Argentine  Republic,  ordered 
all  noncombatants  to  leave  Asuncion.  Many  of  the  inhabit- 
ants, expecting  that  the  city  would  soon  be  captured  by  the 
allies,  sought  from  Mr.  Washburn,  preparatory  to  leaving,  per- 
mission to  deposit  at  his  residence  such  of  their  valuables  as 
they  could  not  take  with  them.  Such  permission  having  been 
granted,  with  an  express  declaimer  of  any  responsibility,  a 
number  of  boxes  and  trunks,  the  contents  of  which  were 
unknown  to  Mr.  Washburn,  were  left  at  his  house.  Neither 
the  owners  of  the  property  nor  Mr.  Washburn  were  able  to 


'  For.  ReL  1888,  part  2,  pp.  134^1354. 

2  For.  Rel.  1888,  part  2,  p.  1355. 

3  Mr.  Bacon  to  Mr.  Bayard,  No.  262,  Nov.  30, 1888,  MSS.  Dept.  of  State. 

*  Mr.  Baoon  to  Mr.  Bayard,  No.  81,  Dec.  30, 1887,  MSS.  Dept.  of  State,    t 
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make  any  inventory  of  the  property.  On  September  10, 1868, 
Mr.  Washbarn  himself  was  compelled  to  leave  Asancion.  He 
t-ook  with  him  a  part  of  the  archives  of  his  legation;  the  rest, 
together  with  some  furniture  and  all  the  boxes  and  trunks,  he 
left  in  the  house,  which  he  closed  up,  intrusting  the  key  to  the 
Italian  consul,  Mr.  Ghapperon.  Mr.  Ghapperon  subsequently 
stated  that  he  restored  some  of  the  property  that  had  been 
deposited  in  the  house  to  the  owners;  but  in  December  1868, 
before  the  distribution  was  completed,  he  also  was  forced  to 
depart  from  the  city,  leaving  the  remainder  of  the  property 
under  the  control  of  the  Paraguayan  soldiery.  The  allied 
forces  entered  the  city  early  in  January  1869,  and  on  or  about 
the  4th  of  that  month  Brazilian  officers  took  possession  of  Mr. 
Washburn's  house.  They  then  made  a  careful  inventory  of 
the  property  in  question,  consisting  of  money,  silverware,  and 
jewelry,^  but  in  their  reports,  made  at  the  time  to  their  own 
government  it  is  stated  that  when  they  took  possession  of  the 
house  there  was  nothing  on  it  to  indicate  that  it  had  been  the 
habitation  of  the  minister  of  the  United  States. 

On  his  return  to  the  United  States  Mr.  Washburn  called  the 
attention  of  the  Department  of  State  to  the  property  in  ques- 
tion, and  the  circumstance  of  its  seizure  by  the  Brazilian  forces. 
The  Department  thereux>on  directed  Mr.  Wright,  its  charg^ 
d'afiaires  at  Eio  de  Janeiro,  to  communicate  with  the  Brazilian 
Government  on  the  subject,  saying  that  the  United  States 
claimed  no  right  to  interfere  for  the  recovery  of  the  value  of 
any  part  of  the  property  that  did  not  belong  to  itself  or  to 
citizens  of  the  United  States,  but  that,  under  the  circum- 
stances,  the  Brazilian  Government  might  of  its  own  accord 
make  an  account  of  it.  The  Brazilian  Government,  waiving 
all  discussion  as  to  the  right  of  the  United  States  to  any  part 
of  the  property,  agreed  as  a  matter  of  comity  to  restore  it.  This 
it  subsequently  did,  delivering  the  property,  which  was  iden- 
tical with  that  inventoried  by  the  Brazilian  officers  at  Asuncion 
in  1861,  to  Mr.  Partridge,  then  minister  of  the  United  States 
to  Brazil,  who  stated  that  he  would  hold  it  subject  to  the  orders 
of  his  government.  The  (ik)vernment  of  the  United  States 
instructed  its  represent^itive  in  Paraguay  to  assist  Mr.  Par- 
tridge in  the  search  for  the  claimants.  The  Paraguayan  Gov- 
ernment, however,  which  had  been  informed  by  that  of  Brazil 


1  Translations  of  this  inventory  may  be  fonnd  in  the  Foreign  Balationt 
of  the  United  States  for  1871;  pp.  61-63. 
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of  the  turniDg  over  of  the  property  to  Mr.  Partridge,  asked 
that  it  be  delivered  into  its  castody.  On  receiving  this  request, 
which  was  made  through  Mr.  Stevens,  the  minister  of  the 
United  States  at  Asuncion,  the  Department  of  State  addressed 
an  inquiry  to  Mr.  Washburn  for  information  as  to  the  original 
claimants.  On  April  22, 1872,  Mr.  Washburn  replied  that  he 
had  no  definite  knowledge  on  the  subject,  but  that  some  of  the 
property  belonged  to  Bolivians,  Englishmen,  and  Americans, 
as  well  as  to  Paraguayans.  In  this  state  of  affairs  the  Depart- 
ment of  State  expressed  its  reluctance  to  authorize  the  delivery 
of  all  the  property  to  the  Paraguayan  Government;  and  in  this 
condition  the  matter  remained  for  ten  years. 

On  September  18, 1882,  Mr.  Williams,  then  minister  of  the 
United  States  to  Paraguay,  informed  the  Department  of  State 
that  the  Paraguayan  minister  for  foreign  affairs  had  again 
requested  the  return  of  the  property.  At  that  time  Mr.  Fre- 
linghuysen  was  Secretary  of  State;  and  on  receiving  Mr. 
Williams's  dispatch  he  instructed  the  representative  of  the 
United  States  at  Rio  de  Janiero  to  forward  the  property  to  Mr. 
Williams.  The  charg6  d'affaires  of  the  United  States  at  Hio, 
however,  could  find  none  of  the  property  there.  An  inquiry, 
prosecuted  by  the  Department  of  State,  elicited  the  information 
that  when  Mr.  Partridge  received  the  property  he  sealed  it  up 
in  a  box  or  chest  lent  by  the  Brazilian  Government  and  depos- 
ited it  with  the  United  States  naval  storekeeper  at  Eio.  Sub- 
sequently, believing  that  the  Brazilian  Government  desired 
tlie  return  of  the  chest,  Mr.  Partridge  had  a  new  box  made,  in 
which  he  put  both  the  money  and  the  jewelry.  This  new  box 
was  then  sealed  up  and  left  for  some  time  with  the  naval  store- 
keeper, after  which  it  was  taken  to  the  legation  of  the  United 
States  at  Petropolis,  near  Bio.  Mr.  Partridge  resigned  his 
mission  to  Brazil  in  June  1877.  A  member  of  his  family  being 
ill,  he  seems  to  have  left  Bio  hurriedly,  leaving  orders  that  his 
personal  effects,  which  were  packed  in  several  trunks  and 
boxes,  should  be  sent  after  him  to  his  residence  in  Baltimore. 
This  was  done  in  July  or  August  1877,  and  it  appears  that 
those  who  had  charge  of  the  matter  sent  the  box  containing,  or 
supposed  to  contain,  the  money  and  jewels  along  with  Mr. 
Partridge's  personal  effects,  which  were  subsequently  sent  to 
his  address  in  Washington  and  deposited  in  a  private  store- 
house in  that  city.  There  the  box  was  found  in  February 
1884,  and  it  was  at  once  brought  to  the  Department  of  State, 
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where  it  was  opened  on  the  same  day  and  its  contents  examined. 
Some  jewelry  and  silver,  or  plated,  ware  were  found,  but  no 
money.  The  contents  of  the  box  were  carefully  inventoried, 
and  Mr.  Frelinghuysen  informed  Mr.  Williams  that,  under  the 
circumstances,  all  the  Department  of  State  could  do  was  to 
return  the  property  found  in  its  possession;  but  that  in  view 
of  the  unofficial  responsibility  in  which  the  trust  had  originated, 
the  Department  would  prefer  that  the  property  should  be 
unofficially  restored  by  him  to  its  several  owners,  if  they  could 
be  discovered;  and  it  was  inferred  from  the  tenor  of  Mr. 
Williams's  dispatches  on  the  subject  that  such  a  course  was 
feasible.  This,  however,  proved  not  to  be  the  case;  and  the 
box  continued  in  the  Department  of  State  until  1888,  when  it 
was  sent  to  Mr.  Bacon,  at  Montevideo,  unopened  and  in  exactly 
the  same  condition  in  which  it  had  been  since  1884.  In 
sending  the  box  to  Mr.  Bacon  the  Department  of  State  took 
the  ground  that  the  voluntary  deposit  in  1868  of  their  private 
property  by  the  inhabitants  of  Asuncion  with  Mr.  Washburn 
could  not  create  an^  responsibility  in  the  Government  of  the 
United  States;  that  Mr.  Washburn  did  not  receive  the  prop- 
erty in  his  official  character,  but  personally,  from  a  benevolent 
desire  to  protect  it,  so  far  as  he  was  able,  from  capture  or 
destruction;  that  after  he  left  Asuncion  no  portion  of  the 
property  was  afterward  within  the  custody  or  control  of  any 
American  official  until  the  remainder  was  delivered  by  the 
Brazilian  Government  in  September  1871  to  Mr.  Partridge; 
that  what  had  in  the  meantime  been  subtracted  it  was 
utterly  beyond  the  power  of  the  United  States  to  say,  no  proof 
on  the  subject  being  obtainable;  and  that  without  considering 
the  question  whether  the  United  States  incurred  any  respon- 
sibility toward  the  individual  owners  of  such  of  the  property 
as  came  into  the  hands  of  Mr.  Partridge,  it  was  plain  that  no 
responsibility  arose  toward  the  Paraguayan  Government. 
Although  sixteen  years  had  elapsed  since  the  property  was 
delivered  to  Mr.  Partridge,  and  although  during  that  period 
no  satisfactory  proof  of  its  ownership  had  been  produced, 
the  Department  of  State  said  it  had  been  decided,  as  an  act  of 
comity  toward  the  Paraguayan  Government,  and  as  a  means 
of  expressing  its  friendly  sentiments,  but  with  a  distinct  dis- 
claimer of  any  responsibility,  to  deliver  to  the  Paraguayan 
Government  all  the  articles  which  came  into  the  possession  of 
the  Department  in  1884.     On  receiving  the  box,  Mr.  Bacon 
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was  instructed  to  inform  the  Paraguayan  minister  for  foreign 
affairs  that  be  was  directed  to  deliver  it  to  him,  and  to 
request  him  to  authorize  someone  to  represent  him  on  the 
opening  of  it,  and  to  make  an  inventory  of  its  contents.  At 
the  same  time  he  was  instructed  to  enter  into  a  frank  and 
friendly  discussion  with  the  minister  for  foreign  affairs,  and  to 
obtain  from  him  a  full  statement  of  his  views,  as  to  whether  he 
considered  that  any  further  responsibility  rested  upon  the 
United  States.  The  box  was  duly  received  by  Mr.  Bacon^  but 
the  Paraguayan  minister  for  ioreign  affairs,  on  being  informed 
of  the  facts,  declined  to  receive  it,  and  it  remained  deposited 
in  a  bank  at  Montevideo. 
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CLAIMS  AGAESrST  OOSTA  RIGA:  GGITTENTION-  BE- 
TWEEN  THE  UNITED  STATES  AND  GOSTA  EIOA 
OF  JULY  2,  1860. 

By  a  couvention  concluded  at  San  Jos^,  Jnly 
^^Stoltio^  2, 1860,  it  was  agreed  that  "all  claims  of  citi- 
zens of  the  United  S  tates^  upon  the  Government 
of  Gosta  Bica,  arising  from  injuries  to  their  persons,  or  dam* 
ages  to  their  property,  under  any  form  whatsover,  through  the 
action  of  the  authorities  of  the  Bepublic  of  Gosta  Bica,  state- 
ments of  which,  soliciting  the  interposition  of  the  Government 
of  the  United  States,  have  been  presented  to  the  Department 
of  State  at  Washington,  or  to  the  diplomatic  agents  of  the  said 
United  States  at  San  Jos6,  of  Gosta  Bica,"  up  to  the  date  of 
the  signature  of  the  convention,  should  be  referred  to  a  board 
of  two  commissioners,  one  to  be  appointed  by  the  Government 
of  the  United  States  and  the  other  by  the  Government  of  Gosta 
Bica.  The  terms  of  submission  were,  however,  qualified  by  the 
proviso,  "That  no  claim  of  any  citizen  of  the  United  States, 
who  may  be  proved  to  have  been  a  belligerent  during  the  occu- 
pation of  Nicaragua  by  the  troops  of  Gosta  Bica,  or  the  exercise 
of  authority,  by  the  latter,  within  the  territory  of  the  former, 
shall  be  considered  as  one  proper  for  the  action  of  the  board  of 
commissioners  herein  provided  for." 

The  commissioners  were  required  to  meet  in  Washington 
within  ninety  days  from  the  exchange  of  the  ratifications  of  the 
convention,  and  before  proceeding  to  business  each  to  "exhibit 
a  solemn  oath,  made  and  subscribed  before  a  comx)etent 
authority,"  that  they  would  "  carefully  examine  into,  and  impar- 
tially decide,  according  to  the  principles  of  justice  and  of 
equity,  and  to  the  stipulations  of  treaty,  upon  all  claims  laid 
before  them,  under  the  provisions  of  this  convention,  by  the 
Government  of  tne  Linited  States,  and  in  accordance  with  such 
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evidence  as  shall  be  submitted  to  tbem  on  the  part  of  said 
United  States  and  of  the  Eepnblic  of  Costa  Eica,  respectively." 

After  having  exhibited  this  oath,  which  was  to  be  entered 
upon  the  record  of  their  proceedings,  the  commissioners  were 
directed  to  proceed  to  name  an  umpire,  and  in  case  they  should 
be  unable  to  agree  on  one  the  appointment  was  to  be  made  by 
the  Belgian  minister  in  Washington. 

The  convention  contained  various  other  stipulations  relating 
to  the  mode  of  procedure  of  the  commissioners,  the  furnishing 
of  papers  by  the  two  governments,  and  the  payment  of  indem- 
nities and  expenses. 

The  duration  of  the  commission  was  limited  to  nine  months 
from  and  including  the  day  of  its  organization,  but  a  period  of 
sixty  days  from  the  final  adjournment  of  the  commissioners 
was  allowed  to  the  umpire  for  the  decision  of  any  claims  which 
might  then  be  pending  before  him.^ 

The  commissioners  met  in  Washington  on 

^^'^^^^^OT.^*  February  8,  1862,  and  after  examining  and 

exchanging   their  commissions,  wliich  were 

found  to  be  in  due  form,  ordered  them,  together  with  the  oaths 

prescribed  by  the  convention,  to  be  entered  upon  the  journal 

of  their  proceedings.^ 

1  Forcorrospondence  in  regard  to  the  claimB  embraced  in  the  conventiou. 
Bee  Mr.  Cass,  Secretary  of  State,  to  Mr.  Lamar,  October  1, 1858,  and  Mr. 
Blaek,  Secretary  of  State,  to  Mr.  Dimitry,  January  19,  1861 ;  as  to  the 
ratification  of  the  convention,  note  of.  Mr.  Seward,  Secretary  of  State,  to 
Mr.  Riotte,  June  26, 1861  ;^  as  to  forwarding  prooft  under  the  conventioBy 
same  to  same,  April  26,  1862:  MSS.  Dept.  of  State. 

>  The  oath  of  Mr.  Rexford  was  taken  before  James  H.  Causten,  a  notary 
pnblic  for  the  District  of  Columbia.  Mr.  Molina^  who  held  the  position  of 
envoy  extraordinary  and  minister  plenipotentiary  of  the  republic  of  Costa 
Rica  to  the  Government  of  the  United  States,  as  well  as  the  post  of  com- 
missioner under  the  claims  convention,  seems  to  have  sworn  himself.  His 
oath  was  as  follows : 

''En  la  ciudad  de  Washington,  capital  de  los  Estados  Unidos  6  los  siete 
dias  del  mes  de  Febrero  de  mil  ochocientos  sesenta  y  dos,  el  infrascrito 
Enviado  Extraordinario  y  Ministro  Plenipotenciario  de  la  Repiiblica  de 
Costa  Rica  cerca  del  Qobiemo  de  los  Estados  Unidos  habiendo  sido  nom- 
brado  comisionado,  por  el  Gobiemo  de  aquella  Repiiblica  en  conformidad 
con  lo  dispuesto  en  la  convencion  de  dos  Julio  de  mil  ochocientos  sesenta, 
hace  solemne  juramento  de  examinar  cuidadosamente  y  fallar  con  impar- 
cialidad,  en  equidad  y  justicia,  y  con  arreglo  ^  las  estipulaciones  del 
Tratado  y  ^  las  pruebas  que  se  produzcan  por  los  interesados  todas  las 
reclamaciones  que  fueren  presentadas  ante  la  Comision  que  al  efecto  se 
oonstituye  en  la  ciudad  y  feoha  antes  mencionadas.  En  f6  de  lo  cual  firma 
por  si  y  ante  si. 

"Luis  Molina." 
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The  oommiBsiooer  on  the  part  of  the  United  States  was  Ben- 
jamin F.  Bexford,  of  New  York;  on  the  part  of  Costa  Bica, 
Lois  Molina. 

The  commissioners  appointed  Charles  W.  Davis  to  act  as 
secretary  j^o  tempore^  and  directed  him  to  inform  Mr.  Seward, 
Secretary  of  State,  of  the  board's  organization. 

Having  thns  effected  an  organization,  the  commissioners 
adopted  rules  and  ordered  them  to  be  printed,  and  then  ad- 
journed till  the  12th  of  March. 

Mr*  James  MandevUle  Carlisle  appeared  as  counsel  for  Costa 


On  a  subsequent  day  Judge  Peabody  appeared  for  the  Gov- 
ernment of  the  United  States  in  behalf  of  claimants  not  other- 
wise represented. 

When  the  commissioners  reassembled  on  the 
SeMioii  of  Xaxvh  12. 12th  of  March,  they  heard  and  granted  motions 
in  several  cases  for  an  extension  of  time  for 
filing  memorials,  for  reasons  stated  in  each  case.  In  most 
cases  the  allowance  of  additional  time  was  specific^  but  in  that 
of  Charles  Mahoney,  who  was  then  absent,  leave  was  granted 
to  file  a  memorial  and  papers  when  he  returned  to  the  United 
States,  subject  to  the  condition  that  the  documents  should  be 
filed  within  a  certain  period. 

Papers  were  received  from  the  Department  of  State  in  rela- 
tion to  thirteen  claims. 

The  board  made  the  following  order: 

"  Ordered^  That  Charles  W.  Davis,  at  present  secretary  jpro 
tempore,  be  and  is  hereby  appointed  secretary  of  this  commis- 
sion and  custodian  of  the  papers,  with  the  salary  of  two  thou- 
sand dollars  for  the  nine  months;  and  Hanson  A.  Kisley,  of 
Dunkirk,  Chautauqua  County,  New  York,  be  appointed  clerk, 
at  the  rate  of  one  hundred  dollars  per  month;  and  Hampton 
West  messenger,  at  thirty-five  dollars  per  month.^ 

April  1, 1862,  the  commissioners  addressed 

^'^^T*  ^  *  ^^^^^  ^^^  ^  ^^^  Chevalier  Joseph  Berti- 
natti,  Italian  minister  at  Washington,  offering 
him  the  post  of  umpire.  They  then  took  a  recess  till  7  o'clock 
in  the  evening,  when,  on  reassembling,  they  received  a  com- 
munication from  the  Chevalier  Bertinatti  accepting  the  trust. 
His  commission,  signed  by  the  two  commissioners,  was  imme- 
diately sent  to  him  by  the  secretary,  Mr.  Davis,  by  the  board's 
direction. 
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On  the  18th  of  October  the  secretary  was  directed  to  address 
a  letter  to  the  umpire,  inviting  him  to  attend  the  sessions  of 
the  commission  and  to  be  present  at  the  discussions  by  coun- 
sel of  the  various  questions  involved  in  the  cases  pending 
before  the  board.  This  invitation  was  accepted;  and  on  the 
21st  of  October  the  umpire  appeared,  filed  a  solemn  declara- 
tion in  substantially  the  same  terms  as  the  oath  of  the  com- 
missioners, and  took  his  seat  at  the  board.  It  is  subsequently 
noted  in  the  journal  of  several  days'  sessions  that  the  umpire 
was  present. 

At  its  session  on  Monday,  October  20, 1862, 

Trmaotiflnof  ^^^  board  ordered  that  on  the  following 
Wednesday  the  calendar  should  be  called  per- 
emptorily, and  that  all  cases  which  should  not  then  be  ready 
for  trial  should  be  placed  at  the  foot.  On  the  22d  of  Octobcnr 
the  calendar  was  called  accordingly,  and  the  cases  in  which 
counsel  were  not  prepared  were  placed  at  the  foot  of  the  cal- 
endar, except  where  satisfactory  explanations  of  the  flEulure  of 
preparation  were  offered. 

On  the  5th  of  November  counsel  for  Costa  Bica  announced 
the  reception  of  certain  evidence  from  that  country  in  a  case 
pending  before  the  board.  Counsel  for  the  claimant  opposed 
its  reception,  and  the  board  after  consultation  declined  to 
receive  it. 

On  the  same  day  the  board  made  an  order  allowing  the 
umpire  $2,500  for  his  services. 

The  board  held  its  last  session  November  6, 
AdUoaxniiMnt      1862.    The  commisssioners  filed   their  opin- 
ions in  the  cases  in  which  they  disagreed,  and 
ordered  the  secretary  to  send  to  the  umpire  their  opinions,  the 
briefs  of  counsel,  and  all  other  papers  relating  to  such  cases. 

The  secretary  was  directed  to  facilitate  the  labors  of  the 
umpire  in  making  his  decisions;  to  keep  open  the  office  of 
the  commission  and  retain  the  custody  of  such  records  as  the 
umpire  might  suggest,  and  to  pay  the  expenses  of  the  commis- 
sion from  the  funds  at  his  disposition. 

The  secretary  was  authorized  to  allow  claimants  and  counsel 
to  examine  the  papers  and  the  opinions  of  the  commissioners 
in  their  respective  cases. 

The  commissioners  then  adjourned  sine  die. 
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On  the  day  of  their  adjonmmeut  the  com- 
^'^"'^J^*^     missloners  signed  a  report  to  Mr.  Seward,  as 
Secretary  of  State  of  the  United  States.    This 
report  was  as  follows: 

"Office  of  the  Joint  Commission  of 

"United  States  and  Costa  Bica, 

"  Washington,  November  6y  1862. 
"  Sib  :  The  nndersigned,  commissioners  appointed  nnder  the 
convention  between  the  U'nited  States  and  Costa  Bica,  signed 
at  San  Jos^,  Jaly  2, 1860,  respectfully  report  that  on  this  day 
onr  labors  cease,  in  compliance  with  the  fifth  article  of  said  con- 
vention^ nine  months  having  expired  since  onr  organization. 

"The  whole  number  of  cases  presented  for  our  consideration 
is  34,  of  which  we  have  rejected  those  entered  in  Schedule  A, 
hereto  annexed. 

"  We  regret  that  in  the  cases  entered  in  Schedule  B  we  have 
not  been  able  to  agree.  We  have,  in  compliance  with  article 
2  of  the  convention  above  referred  to,  directed  our  secretary  to 
forward  said  cases,  with  all  the  papers,  arguments  of  counsel, 
and  opinions  of  the  commissioners  in  relation  thereto,  to  His 
Excellency  Chevalier  Joseph  Bertinatti,  umpire  of  the  commis- 
sion, for  his  decision. 

"The  undersigned  have  the  honor  to  subscribe  themselves, 
with  high  considerations  of  respect, 
"Your  obedient  servants, 

"Luis  Molina, 

"  Costa  Bican  Commissioner. 


"Chas.  W.  Davis, 

^^  Secretary.^ 


"Benjamin  F.  Bexfoed, 
"  United  States  Commissioner. 


"Schedule  A. 

"  The  following  cases  were  rejected  by  the  commissioners 
under  the  convention  between  the  United  States  and  Costa 
Bica: 

George  O.  Lomson $70,000.00 

Wm.  C.Hipp 30,000.00 

Theron  Wales 10,000,00 

J.G.  Kendrick 20,315.00 

Wm.  Lee 560.00 

J.  T.  Molone 216.00 

JohnC.  MoGuigsn 1,459.50 

Dr.  Earl  Flint 406.60 

Wm.  D.Emmons 5,181.90 

John  W.  Bourn 12,000.00 
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Claadio  Onrbelo $10,000.00 

Charles  Davis 2,105.00 

H.  Zur,Lippe&  Co 382,000.00 

'544^233.00 


"Schedule  B. 

^'  C€tte8  BuhmUted  to  ike  umpire, 

Isaac  Harrington $20,000.00 

Donald  McBoan 20,000.00 

Matthew  L.  Masten 2a  000. 00 

Wm.  W.Wise 20,000.00 

Lyman  A.  Hoorer 8,000.00 

G.  H.  Bowley  &Co 72,199.48 

JohnE.  HoUenbeck 12,157.00 

Thomas  Townsend 20,d50.00 

MichaelMullone 43,538.13 

Sam!  8.  Wood  &  Son 2,079.25 

VolneyK.  Bristol 20,000.00 

Thomas  Gilniore 25^000.00 

E.  W.  High 5,000.00 

Geo.  M.  Harras 215.00 

Fnvel  Belcher 06,540.00 

Lester  Bnshnell 51,500.00 

James  Dunn 6,807.00 

C.  Medina&Sons , 700,000.00 

Accessory  Transit  Co 68,000.00 

John  Vredenburgh 20,000.00 

Charles  Mahoney 25,885.00 

1,222,870.86 

'  The  commissioners  did  not  concar  in  the  allowance  of  any  claim.  From 
their  journal  the  following  information  is  gathered  as  to  the  grounds  on 
which  their  disallowance  of  claims  proceeded:  The  claims  of  W.  C.  Hipp, 
Theron  Wales,  and  J.  G.  Kendrick  were  rejected  October  29, 1862,  for  want 
of  proof.  Noyember  4  the  claim  of  John  C.  McGuigan  was  rejected  for  the 
same  cause,  while  that  of  Claudio  Curbelo  was  dismissed  because  the 
claimant  was  not  a  citizen  of  the  United  States.  Other  claims  were  re- 
jected without  statement  of  the  reason.  In  the  case  of  H.  Zur,  Lippe  &  Co., 
which  claim  was  rejected  for  want  of  proof,  Mr.  Molina  entered  the 
following  observations  in  the  record: 

'*  The  claim  of  Herman  Znr,  Lippe  &,  Co.  against  Costa  Rica  for  th« 
large  amount  of  $382,000  on  tho  pretended  ground  of  denial  of  Justice  is 
an  extraordinary  one.  It  is  rejected  for  the  nttor  want  of  proof.  There 
being  no  possibility  of  transforming  it  int.o  a  North  American  concern,  it 
has  no  standing  before  this  commission,  but  it  pi'esents  a  striking  attempt 
at  fraud,  which  must  not  pass  unnoticed. 

"  The  company,  represented  to  have  been  formed  by  the  above-mentioned 
and  his  cousin,  Dr.  Adolphus  Lippe,  is  not  only  not  proved,  but  the  proo& 
of  Costa  Rica  show  that  at  the  required  time  the  claimants  had  for  yean 
known  nothing  of  the  whereabouts  of  each  other  and  had  had  no  corre- 
spondence whatever.'' 
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Deeember  31,  1862,  the  umpire,  Mr.  Berti- 

ThBVmtMB     imtti^  twttiflinitted  a  repOTt  to  Mr.  SewanL 

^^'^^^         After  reeapitolSptiDg  the  elaims  gabmitted  to 

him,  as  set  forth  in  the  foregoing  Schedule  B  to  the  report  of 

the  ocMnmifisioners,  he  said: 

''After  doe  consideration  of  the  above  cases,  I  have  con* 
claded  that  the  nine  following  cases  have  not  been  proved  as 
valid  against  the  repablic  of  Costa  Bica,  and  have  accord- 
ingly rcyected  them: 

"Accessory  Transit  Company,  D.  Colden  Mnrray,  receiver; 
Gleorge  H.  Bowley  &  Co.;  Lester  Bashnell;  Crfsanto  Medina 
&  Sons;  James  Dnnn;  Lyman  A.  Hoover;  Thomas  Gilmore; 
E.  W.  High;  (George  M.  Harras. 

"  The  following  cases  I  have  fonnd  to  be  valid,  and  awarded 
in  each  of  them  the  sums  indicated : 

Donald  McBean,  admiuiBtrator  of  David  MoBeftn $1, 000. 00 

David  Ogdexi.  administrator  of  Isaac  Harrington 1,  ODD.  00 

Matthew  L.  Hasten 1,000.00 

WiUiam  W.Wise 1,000.00 

Volney  R.  Bristol i 800.00 

John  Vredenbnrgh 600.00 

CKarles  Mahoney 1,296.80 

Michael  Mnllone.  for  himself 500.00 

Michael  Mnllone,  administrator  of  Peter  MuUone 5, 000. 00 

John£.  HoUenbeck 7,269.75 

Thomas  Townsend 5,359.66 

Samuel  8.  Wood  and  A. M.  C.  Wood 627.93 

Favel  Belcher 250.00 

Total 26,704.14 

<^  I  have  filed  written  opinions  in  each  of  the  cases  submitted 
to  me,  and  have  had  prepared  proper  certificates  for  the  ben- 
efit of  the  datmants,  all  of  which  I  have  the  honor  to  forward 
to  yon  through  the  secretary  of  the  late  commission. 

'<  I  have  the  honor  to  be,  sir,  very  respectfully,  year  obedient 
servant) 

"  Joseph  Bertinatti,  Umpire.^ 

By  the  act  of  Febrnary  20, 1861/  passed  to 
^     carry  the  convention  into  effect,  all  the  papers 


of  the  commission  were  at  the  close  of  its 
labors  required  to  be  deposited  in  the  Department  of  State, 
except  that  the  commissioner  on  the  part  of  Oosta  Bica  might 
deposit  certified  copies  or  duplicates  of  the  papers  filed  on 
behalf  of  his  government  instead  of  the  originals.  Mr.  Bates, 
attorney-general,  held  that  translations,  even  though  certified, 
were  not  cc^ies  or  duplicates,  in  the  sense  of  the  act.    This 

*12  8taU.atL.145. 
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opinion  was  given  upon  a  note  which  Mr.  Molina,  after  the 
close  of  the  commission,  wrote  in  his  capacity  as  Oosta  Bican 
minister,  a  note  in  which  he  asked  to  withdraw  all  the  original 
papers  .filed  on  behalf  of  Oosta  Bica  before  the  commission, 
and  after  its  termination  deposited  in  the  Department  of  State, 
leaving  only  the  translations  filed  in  her  behalf.  He  said  he 
had  received  instructions  to  return  the  papers  to  San  Jo86, 
where  occasion  would  not  be  wanting  to  refer  to  themJ 

We  have  seen  that  by  Article  I.  of  the  con- 
*  aJ^mT"'^  vention  it  was  provided  that  "  no  claim  of  any 
citizen  of  the  United  States,  who  may  be 
proved  to  have  been  a  belligerent  during  the  occupation  of 
Nicaragua  by  the  troops  of  Oosta  Bica,  or  the  exercise  of 
authority  by  the  latter,  within  the  territory  of  the  former," 
should  be  '^  considered  as  one  proper  for  the  action  of  the  board 
of  commissioners.''  The  meaning  of  the  term  "  belligerent'' 
was  principally  discussed  in  the  case  of  David  Oolden,  receiver 
of  the  Accessory  Transit  Oompany,  a  corporation  composed  of 
citizens  of  the  United  States,  but  chartered  under  the  laws  of 
Nicaragua,  for  the  purpose  of  carrying  passengers  and  mer- 
chandise across  the  Nicaraguan  Isthmus,  by  means  of  steamers 
on  the  San  Juan  Biver  and  Lake  Nicaragua,  and  by  land  car- 
riage ftx)m  the  lake  to  the  Pacific.  On  February  28, 1856,  said 
the  commissioner  of  the  United  States,  Mr.  Bexford,  in  his 
opinion,  "the  freebooter  government  of  William  Walker  and 
his  associates  pretended  to  annul  the  charter  of  this  company, 
seized  upon  all  its  property,  and  retained  the  possession  of  all 
of  it  that  it  did  not  destroy  until  about  the  27th  day  of  Decem- 
ber 1856,  when  all  the  steamers  and  the  other  property  which 
had  not  been  destroyed  were  seized  by  the  Oosta  Bicans  and 
retained  by  them."  October  9,  1856,  Sylvanns  M.  Spencer, 
acting  under  a  power  of  attorney  from  the  company,  proceeded 
to  San  Jos^,  Oosta  Bica,  where  he  obtained  forces  from  that  gov- 
ernment. With  these  troops,  said  Mr.  Bexford,  he  proceeded 
to  San  Juan  "  and  captured  all  the  steamers  in  the  river,  there 
being  fourteen  in  all,"  only  twelve  of  which,  however,  belonged 
to  the  company.  In  this  enterprise  <<  Spencer  was  the  agent 
of  that  company  only  and  had  no  commission  from  Oosta  Bica, 
but  the  troops  that  were  with  him  were  under  his  control,  the 
regularly  commissioned  officers  of  the  expedition  having  re- 

aOOp.450. 
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ceived  orders  from  their  government  to  obey  his  directions." 
Continuing,  Mr.  Bexford  said : 

^^After  the  steamers  were  thus  seized,  the  Oosta  Bican 
troops  obtained  possession  of  them  for  a  time,  the  said  Spencer 
still  having  control  of  both  the  officers  and  the  forces,  who 
ased  them  in  vanquishing  the  freebooters  and  in  driving  them 
from  Nicaragua.  June  5, 1857,  Spencer,  by  the  authority  of 
the  company,  called  upon  the  President  of  Costa  Eica,  pre- 
sented his  authority  to  him,  and  for  the  company  demanded 
their  steamers,  which  demand  was  refused.  Mora,  the  said 
President,  saying  he  thought  it  best  for  Costa  Bica  to  retain 
possession  of  the  steamers  until  some  arrangement  could  be 
made  with  the  company  in  regard  to  the  route,  and  that  he 
would  send  commissioners  to  New  York  to  make  such  an 
arrangement,  which  he  never  did,  and  the  steamers  were 
never  delivered  to  the  company,  but  were,  after  the  said 
demand,  disposed  of  by  Costa  Bica  as  she  saw  fit. 

^' These  facts,  it  is  understood,  are  not  in  any  particular 
denied  by  Costa  Bica;  but  it  is  claimed  by  her  that  these 
steamers,  being  in  the  posf^ession  of  these  freebooters,  and 
being  used  by  them  for  warlike  and  hostile  purposes,  at  the  time 
of  their  capture,  no  one  could  make  a  claim  against  her  for  the 
property — that  she  has  a  right  to  hold  it  as  her  own,  and  that, 
although  it  has  been  seized  by  the  freebooters,  in  a  raid  made 
by  them  into  Nicaragua,  yet  that  such  piratical  seizure 
divested  the  true  owners  of  their  title,  although  they  might 
not  have  been  belligerents  in  any  manner,  and,  on  the  con- 
trary, were  friendly,  or  at  least  neutral,  toward  Costa  Bica. 
This  argument  would  allow  the  i>erson  who  had  captured 
property  from  the  thief  or  pirate  who  had  stolen  it  to  retain  it 
as  his  own,  because  he  found  it  in  the  thief  s  or  pirate's  hands! 
•  ♦  •  But,  further,  these  streamers  were  seized  by  the  Costa 
Bicans,  acting  in  connection  with  and  under  the  direction  of 
the  agent  of  the  company;  it  must  for  this  reason  be  held  that 
she  acted  in  the  matter  for  the  benefit  of  that  company,  so  far 
as  to  wish  to  restore  its  property  to  it,  and  to  take  measures 
for  that  purpose,  as  well  as  for  her  own  benefit,  for  in  so 
assisting  the  company  she  was  aiding  herself,  by  depriving 
the  freebooters  of  the  use  of  the  vessels  not  only,  but  also  by 
having  the  use  of  them  herself  as  instruments  against  the 
enemy." 

The  company  also  claimed  for  the  loss  of  a  wharf,  burned  by 
the  Costa  Bicans  at  Virgin  Bay. 

The  Costa  Bican  commissioner  opposed  the  claim  on  the  fol- 
lowing grounds: 

"  The  company  had  lost  the  possession  of  the  property  to 
which  the  claim  refers,  and  Costa  Bica  rightfully  seized  or 
destroyed  the  same  while  it  was  possessed  by  and  under  the 
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absolate  control  of  her  enemy,  who  employed  it  in  the  opera- 
tions of  the  war,  and  therefore  was  enemy's  property  in  the 
strictest  sense.  The  company  and  their  property  were  Nica- 
raguan  by  nationality,  according  to  the  principles  of  interna- 
tional law.  They  were  most  active  accomplices  and  employed 
in  the  service  of  the  filibusters.  And  there  is  no  proof  or 
plausibility  in  the  allegation  of  an  agreement  between  Oosta 
Bica  and  the  company  by  which  it  is  supposed  the  former 
undertook  to  rescue  the  property  on  behalf  of  the  latter." 

Commander  Bertinatti  rendered  the  following  decision: 

"  In  this  case  the  original  demand  was  for  $68,000  and  inter- 
est, damages  arising  from  the  burning  of  a  wharf  at  Virgin 
Bay,  in  l^icaragua.  Very  lately  an  additional  demand  was 
presented  to  the  commission  for  $305,000  and  interest,  dam- 
ages derived  from  the  capture  of  fourteen  steamers  on  the 
river  San  Juan  and  on  the  Lake  Nicaragua.  The  commissioner 
for  Costa  Rica  rejected  both  demands,  while  the  other  commis- 
sioner thought  of  awarding  the  claimant,  for  damages  and  in- 
terest, the  total  of  $493,542,  declaring  at  the  same  time  that 
he  had  been  unable  to  discuss,  as  he  had  desired  all  the  points, 
in  consequence  of  the  case  having  been  submitted  to  the  com- 
mission only  thirty-six  hours  before  its  time  expired.  Called 
by  the  disagreement  of  the  commissioners  to  decide  this  case, 
I  have  carefully  examined  all  the  documents,  briefs,  and  obser- 
vations which  were  presented ;  given  opportunity  to  both  par- 
ties for  new  observations,  in  order  to  make  up  for  the  shortness 
of  time  complained  of  by  the  commissioner  for  the  United 
States,  and  read  tbe  new  briefs  presented  to  me  by  the  par- 
ties, which  were  communicated  to  each  other  by  me,  as  also  to 
the  commissioners,  both  of  whom  I  have  heard  on  the  contro- 


verted points.  The  claimant  is  a  citizen  of  the  United  States, 
but  appears  as  a  receiver  of  the  ^Accessory  Transit  Comjiany,^ 
which  was  a  corporation  created  by  and  under  the  law  of  the 
Government  of  Nicaragua  by  corporators  who  were  qualified  in 
the  charter  as  ^all  citizens  of  the  United  States.' 

'<  It  appears  that  many  and  serious  difficulties  existed  be- 
tween the  said  company  and  the  Government  of  Nicaragua  in 
1854,  and  that  the  party  then  in  power  was  <  distinguished  for 
its  hostility  to  the  citizens  of  the  United  States.'  That  com- 
pany saw  with  satisfaction  a  revolution  which  overthrew  that 
government  and  established  a  new  one  by  the  aid  of  a  small 
band  of  adventurers  commonly  called  '  filibusters; '  they  were 
almost  all  citizens  of  the  United  States,  led  by  a  William 
Walker,  he  also  a  citizen  of  the  United  States. 

^<  The  Atlantic  and  Pacific  mail  and  passenger  steamers,  in 
connection  with  tbe  transit  route  of  said  company,  continually 
carried  aid  of  men,  arms,  and  ammunition  to  the  filibusters, 
contributing  greatly  to  their  success.  The  complicity  of  the 
'Accessory  Transit  Company'  with  the  filibusters  from  the  be- 
ginning of  their  enterprise  in  Nicaragua,  is  satisfactorily  proven 
in  this  case. 
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The  new  government  of  Nicaragua,  commonly  called  Bivas- 
Walker,  wasinaagorated  in  OctoW  1855,  and,  though  illegiti- 
mate and  piratical  in  its  origin,  it  was  in  fact  ana  continued  long 
to  be  the  only  government  of  that  state.  At  the  begiuning  of 
March  1S56  Costa  Bicadecliured  war  against  that  government, 
with  a  view  to  drive  the  filibusters  out  of  Oentral  America 
and  save  herself  firom  impending  danger. 

^<  Whatever  may  have  been  the  language  adopted  by  Costa 
Blca  in  regard  to  Nicaragua,  Eivas- Walker  and  the  filibusters, 
the  iActj  which  is  more  eloquent  than  words,  shows  that  it  was 
a  pubUe  u>ar  and  a  regular  war^  fought  as  such  on  both  sides 
according  to  the  civilized  usages  of  warfare,  during  about  two 
years,  which  witnessed  victories  and  reverses  on  both  sides,  as 
also  the  mutual  recognition  of  all  the  rights  of  belligerents. 
In  the  mean  time  the  United  States  recognized  the  Bivas- 
Walker  government,  not  only  as  helligerenty  but  as  the  regular 
government  of  Nicaragua.  To  make  new  investigations,  as  was 
done  in  the  two  briefe  last  submitted  to  me,  about  the  char- 
acter of  the  war  between  Costa  Bica  and  Nicaragua,  in  order 
to  know  if  it  was  public  or  of  other  kind,  and  deduce  from  the 
knowledge  this  or  that  consequence  in  favor  of  the  claimant, 
seems  to  me  all  lost  work.  It  is  enough  to  read  the  convention 
of  July  2, 1860,  and  take  it  in  connection  with  the  rules  of 
interpretation  laid  down  by  the  best  publicists,  and  forcibly 
api^ied  by  the  learned  and  distinguished  Crittenden  in  regard 
to  the  meaning  of  the  phrases  used  in  a  public  treaty  (see 
ofBeial  opinions  of  the  Attorneys-General,  voL  5,  p.  331  and 
seq.),  in  order  to  see  that  the  question  has  there  been  resolved. 
The  high  contracting  parties,  before  concluding  the  conven- 
ti<m  and  when  the  mattar  was  de  jure  oonstituendOy  were  at 
liberty  to  investigate  the  nature  of  that  war,  inquiring  if  it 
was  public  or  if  it  was  just,  in  order  to  give  it  an  appropriate 
character;  they  could  also  have  investigated  the  causes  of 
that  war,  considered  it  from  a  political  or  military  iK>int  of 
view,  established  the  nationality  of  the  combatants  and  showed 
the  final  object  of  the  same  war.  This  was  the  work  for  the 
negotiators  of  the  said  convention,  and  the  matter  for  their 
discussions.  What  may  have  be^i  the  practical  result  of  such 
investigations,  what  may  have  been  the  conclusions  of  the 
negotiators,  in  regard  to  the  legal  and  international  conse- 
quences of  the  same  war,  it  can  be  inferred,  now  that  the  treaty 
has  been  concluded,  forming  a  jtL8  constitutum^  only  from  the 
words  us^  in  that  instrument.  These ^ords  are  quite  clear: 
« No  claim^'  says  the  proviso  of  the  1st  article,  ^  of  any  citiz^DL 
of  the  United  States  who  may  be  proved  to  have  been  a  bel- 
ligerent during  the  occupation  of  Nicaragua  by  the  troops  of 
Oosta  Bica  or  the  exercise  of  authority  by  the  latter  within  the 
territory  of  the  former,  shall  be  considered  as  one  proper  for 
the  action  of  the  board  of  commissioners  herein  provided  for.' 
The  expression  <  belligerent,'  with  the  consequences  depend- 
ing upon  it;  the  expression  <  occupation  by  forces' — oceupatio 
hMiea — ^with  the  rights  belonging  to  the  mili^ify,  ^^^^^i^^ip^ji^ 
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the  acknowledgment  of  the  authority  of  Costa  Eica  in  the 
temtoiy  of  Nicaragua;  the  penalty  against  the  belligerent 
consisting  in  depriving  him  of  action  for  indemnity  before  this 
commission,  all  concur  to  show  that  the  negotiators  acknowl- 
edged the  war  between  Oosta  Bica  and  Nicaragua  as  a  public 
war  and  a  just  war  on  the  part  of  Costa  Bica,  and  thus 
acknowledged  also  the  rights  arising  from  the  same.  Con- 
sequently Costa  Bica  has  no  question  of  right  to  discuss  with 
the  belligerentj  in  accordance  with  said  convention.  For  her 
the  proof  of  the  fact  of  belligerency  is  enough  in  order  to 
oppose  [i.  e.,  set  up]  the  want  of  any  right  of  action,  and  say 
that  the  claimant  has  no  lo<yum  standi  in  judicio. 

^<  Now  it  being  shown  by  Costa  Bica  that  the  burning  of  the 
wharf  complained  of  was  a  necessary  operation  of  war,  and 
that  such  also  was  the  capture  of  the  steamers,  I  find  it  useless 
to  discuss  here  the  effects  of  the  domicil  in  Nicaragua  in  re- 
gard to  this  claim  j  for  either  as  a  corporation  existing  only  as 
a  moral  being  assimilated  to  a  natural  person  in  the  state  of 
Nicaragua,  or  as  an  a>ctual  belligerent  there  against  Costa  Bica, 
said  company  has  no  standing  before  this  commission.  It  is 
alleged,  however,  in  behalf  of  claimant  that  the  <  Accessory 
Transit  Company,'  as  a  Nicaraguan  corporation,  ceased  to  exist 
in  Februay  1866,  when  the  Bivas- Walker  government  of  Nica- 
ragua revoked  its  charter,  seized  its  property  and  sold  it  for 
the  benefit  of  the  state  to  another  company,  which  took  out  a 
new  charter  and  continued  the  business  on  its  own  account. 
It  was  this  new  company  that  made  itself  liable  to  the  charge 
of  belligency  during  the  occupation  of  Nicaragua  by  Costa 
Bica.  It  seems  that  Costa  Bica  ignored  that  mysterious  trans- 
action, by  which  the  old  company  was  dissolved  and  a  new  one 
formed  by  the  members  of  the  first,  without  any  apparent 
change,  except  more  determined  efibrts  in  favor  of  the  filibus- 
ters. It  was  immaterial,  however,  for  Costa  Bica  to  know  who 
were  the  owners  of  the  wharf  and  steamers  used  in  a  war 
against  her;  she  destroyed  the  first  and  captcured  the  others 
jure  bellico, 

^<  Apart  from  other  considerations,  if  it  be  true  that  the  wharf 
when  burnt  and  the  steamers  when  captured  did  not  belong  to 
the  ^Accessory  Transit  Company,'  because  this  did  not  exist 
and  they  had  been  disposed  of  to  another  company,  I  can  not 
see  how  an  action  for  damages  can  be  maintained  in  the  name 
of  the  extinct  company,  if  it  is  not  against  those  members  of 
the  old  company  who  formed  the  new  one  and  bought  the  said 
property.  Upon  them  would  fall  the  responsibility,  if  the 
justice  of  the  transaction  could  not  be  sustained  before  a  com- 
petent tribunal.  Costa  Bica  has  nothing  to  do  with  that  ques- 
tion. I  can  not  see  also  how  the  theory  of  the  things  retaken 
by  neutrals  from  a  pirate  can  be  applied  to  this  case.  First  of 
all,  the  wharf  was  not  retaken,  but  burnt,  and  the  steamers  also 
mostly  perished  in  the  continued  struggle  for  their  possession; 
what  remained  of  them  would  hardly  ])ay  the  expense  of  cap- 
ture.   Second,  as  I  have  obsorve<l  before,  the  Bivas- Walker 
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government  was  the  only  one  existing  at  Nicaragua,  and  was 
recognized  as  a  regular  government.  GDhird,  the  proceedings 
of  that  government  against  the  'Accessory  Transit  Company' 
were  not  acts  of  Violence  or  open  injustice j  on  the  contrary 
they  were  marked  by  a  show  of  strict  legabty,  and  accompa- 
nied by  an  expose  of  motives  making  a  stroug  case  in  favor  of 
that  goverment. 

^'  In  regard  to  the  steamers,  however,  it  is  alleged  by  the 
claimant  that  President  Mora,  of  Costa  Bica,  agreed  to  capture 
them  with  his  own  forces  and  then  deliver  them  to  Cornelius 
Vanderbilt,  president  of  the  *  Accessory  Transit  Company.'  I 
deem  it  nseless  to  investigate  the  effects  which  this  unilateral 
convention  might  have  had;  for  its  existence  is  not  proved. 
Yanderbilt  says  that  he  dispatched  an  agent  to  aid  in  the  cap- 
ture of  said  steamers,  with  the  idea  of  coming  to  some  arrange- 
ment afterward;  and  this  agent  says  that  when  he  requested 
President  Mora  to  give  up  the  captured  steamers,  he  gave  ^st 
an  evasive  answer  and  afterward  declined,  though  showing 
an  inclination  to  treat,  probably,  for  their  sale  when  the  war 
should  be  over.  Costa  Eica  had  sufficient  motive  to  capture 
those  steamers  even  without  the  invitation  of  Vanderbilt,  and 
perfect  right  to  do  so  without  his  consent.  Now,  if  Vanderbilt 
cooperated  by  his  agent  with  Costa  Eica,  he  may  at  all  evente 
be  entitled  to  a  compensation,  which  seems  te  have  already 
been  paid  te  his  agent.  It  seems  beyond  probability  that 
President  Mora  should  have  agreed  to  deliver  those  lawful 
prizes  to  Vanderbilt  while  the  war  continued  to  rage  and  the 
possession  of  those  steamers  was  all  important  to  obtain  vic- 
tory. 

^^ Another  obstacle  to  the  admission  of  the  demand  relative 
to  the  steamers  arises  from  the  fact  that  it  was  presented  too 
late.  The  jurisdiction  of  this  commission  has  been  limited  to 
the  claims  which  were  duly  presented  before  July  2d,  1860. 
In  conclusion,  my  opinion  is  that  the  'Accessory  Transit  Com- 
pany,^ by  David  Colden  Murray,  receiver,  has  no  standing 
before  this  joint  commission,  and  I  hereby  dismiss  the  demand 
in  this  case." 

When  the  steamers  of  the  company  were  captured  by  the 
forces  of  Costa  Eica  the  captains  who  had  ^^  made  themselves 
prominent  in  favoring  the  filibusters  were  pardoned  by  Costa 
Eica  and  allowed  to  leave  the  country."  The  crews  and  subor- 
dinate officers  remained,  and  from  among  them  Costa  Eica 
chose  new  captains.^  Some  of  these  captains  appeared  before 
the  commission  as  claimants  for  damages  for  being  compelled  to 
serve  in  the  war  against  the  filibusters.  The  typical  case  of 
this  kind  was  that  of  Isaac  Harrington,  No.  2.  It  was  alleged 
that  he  was  compelled  to  accept  the  x>osition  of  captain  of  one 


*  Isaac  HarringUm  v.  Co«to  JZica,  No.  2,  opinion  of  Commander  Bertinatti. 
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of  the  steamers  and  to  rawive  a  regular  monthly  salary  dur- 
ing six  months.  Gosta  Rica  denied  theeompulsion,  but  in  the 
conflict  of  testimony  the  umpire  said  that  the  truth  seemed  to 
be  <^  that  the  claimant  willingly  accepted  the  employment^under 
condition^  however,  that  the  steamer  should  not  be  used  ift 
war,  which  condition  not  haying  been  observed  he  wanted  to 
leave  the  service  and  was  prevented  from  doing  so.^  "I 
believe,''  continued  the  umpire,  '<  that  Gosta  Bica  had  no  right 
thus  to  restrain  the  liberty  of  a  citizen  of  a  friendly  power. 
Had  he  been  an  actual  belligerent  Gosta  £ica  might  have  dealt 
with  him  according  to  the  laws  of  war.  But  she  does  not  pre- 
tend that  he  was  compelled  to  serve  as  a  punishment,  and  by 
promoting  him  and  giving  him  an  employment  of  great  respon- 
sibility, which  employment  he  might  have  easily  abused  had  • 
he  been  unfriendly,  has  in  fact  given  up  the  right  to  consider 
him  as  an  enemy,  whatever  his  previous  conduct  might  have 
been.  There  is  no  evidence,  however,  of  the  belligerency  of  the 
claimant,  and  he  can  not  be  said  to  have  had  a  real  dcmicil 
in  Nicaragua.  He  did  not  go  there  to  make  war,  or  to  trade, 
or  to  reside,  but  only  for  reason  of  his  employment  of  aiding 
in  the  navigation  of  a  steamer;  and  while  thus  serving  he  had 
but  little  occasion  to  know  the  relations  of  the  owners  and 
agents  with  the  filibusters  or  with  Gosta  Eica." 

The  objection  of  domicil  was,  however,  very  strongly  and  per- 
sistently urged  on  the  part  of  Gosta  Eica,  whose  commissioner 
prepared  a  long  opinion  on  the  subject.  It  was  urged  that 
Harrington  and  various  other  claimants  before  the  board  must 
be  considered  as  having  had  at  least  a  belligerent  domicil  in 
Nicaragua,  and  in  this  relation  special  stress  was  placed  on 
the  note  of  Mr.  Marcy,  Secretary  of  State,  to  Gount  Sartiges, 
French  minister,  of  February  27, 1857,  denying  any  liability  on 
the  part  of  the  United  States  for  the  destruction  of  the  prop- 
erty of  aliens  in  the  bombardment  of  Greytown.  With  refer- 
ence to  these  contentions,  the  Gommander  Bertinatti  said: 

<<In  all  cases  of  claimants  who  were  residents  of  Nicaragua, 
when  the  actual  belligerency  is  not  proved,  a  constructive  bellig- 
erency arising  from  domicil  or  other  like  source  has  been  op- 
posed in  behalf  of  Gosta  Eica  as  sufficient  in  order  to.  exclude 
the  claimants  from  the  benefits  of  the  3d  article  of  the  conven- 
tion of  July  2d,  1860.  I  do  not  find  the  theory  applicable  to 
the  cases  to  be  decided  under  said  convention.  <  Neither  the 
one  nor  the  other  of  the  parties  interested  in  the  contract  hav- 
ing a  right  to  interpret  the  deed  or  treaty  according  to  his  own 
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foncy'  (says  Vattel,  chap.  17,  sec.  205),  it  becomes  my  duty  to 
interpret  said  convention  according  to  reason  and  in  conformity 
with  the  principles  insubjecta  materia^  with  the  same  simplicity 
and  candor  shown  by  that  great  publicist  in  the  research  of  the 
mles  which  regulate  the  intercourse  of  nations.  <  It  is  not  to 
be  presumed,' says  the  Swiss  publicist,  Hhat  sensible  persons 
in  treating  together,  or  transacting  any  other  serious  business, 
mean  that  the  result  of  their  proceedings  should  prove  a  mere 
nullity.  The  interpretation,  therefore,  which  would  render  a 
treaty  null  and  inefficient  can  not  be  admitted.  It  must  be 
interpreted  in  a  manner  that  it  should  not  be  vain  and  illusory.' 
(Vattel,  chap.  17,  sec.  283.)  Admitting  these  principles,  we 
need  not  inquire  whether  the  Ministers  Garazo,  Dimitry,  and 
Yglesias,  who  negotiated  the  said  convention,  meant  to  make 
a  serious  act  or  not;  but  we  must  inquire  only  if  they  knew 
beforehand  the  hindrances  which  could  be  opposed  to  the  instru- 
ment which  they  signed,  either  in  reference  to  the  strict  princi- 
ples of  public  law — summumjus — or  to  the  often  quoted  note  of 
Mr.  Marcy,  well  known  to  all  the  cabinets,  in  order  to  render 
vain  and  illusory  the  result  of  their  negotiations. 

^^  Combining  the  general  expressions  of  the  first  article  of 
said  convention  with  the  proviso  which  limits  them,  and  with 
the  second  article  where  it  is  said  ^  they  (the  commissioners)  will 
carefully  examine  into,  and  impartially  decide,  according  to  the 
principles  of  justice  and  equity,  and  to  the  stipulations  of 
treaty  upon  all  the  claims  laid  before  them,'  and  adding  to  all 
this  the  third  article  of  the  same  convention  contemplating  the 
case  in  which  the  commissioners  'may  agree  to  award  an  in- 
demnity,' we  must  conclude  that  the  negotiators,  in  regard  to 
those  claimants  whose  actual  belligerency  should  not  be  proved, 
intended  to  create  a  special  and  particular  right  which  was  the 
result  of  the  convention  itself;  otherwise  all  the  claimants 
being  excluded  by  a  constructive  bellifjerency  according  to  the 
note  of  Mr.  Marcy,  quoted  by  Costa  Eica,  the  said  convention 
would  have  no  serious  objector  result. 

"Had  Mr.  Marcy  been  bound  by  any  similar  convention  to 
those  foreign  governments  whose  subjects  were  made  to  sufier 
serious  damages  in  consequence  of  the  bombardment  of  Grey- 
town,  he  certainly  would  not  have  been  able  to  invoke  the 
rigor  of  the  absolute  principles  laid  down  in  that  elaborate 
note,  in  order  to  oppose  a  hindrance  to  the  claimants.  His  note 
then  would  have  been  based  upon  other  principles.  That 
jurist,  who  was  Secretary  of  State  under  President  Pierce, 
would  have  easily  perceived  that  it  was  necessary  to  modify 
the  general  right  by  the  particular  right;  the  absolute  right 
by  the  relative  right;  the  summum  jus,  laid  down  by  the  pub- 
licists when  they  treat  of  the  terrible  rights  derived  irom  the 
state  of  war,  by  the  conventional  right,  such  as  established  in 
the  convention,  which  can  not  be  regarded  but  as  an  act  of 
reparation.  Mr.  Marcy  consequently  would  have  based  his 
note  not  upon  the  theory  of  authors,  and  upon  examples  which 
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history  has  jadged,  but  he  woald  have  taken  his  inspirations 
from  those  generous  and  high-minded  considerations  which  a 
government  never  pnts  aside,  when  it  is  the  matter  of  allevi- 
atiug  the  calamities  resulting  from  war^  and  he  would  have 
mitigated,  if  I  am  allowed  the  expression,  the  unbending  rigor 
of  the  Decemviral  laws  by  the  equity  of  the  edict  of  the  Pretar. 

<<  This  order  of  ideas  in  the  interpretation  of  the  convention 
of  July  2d,  1860,  is  suggested  by  the  impartial  examination  both 
of  its  letter  and  of  its  spirit.  Ko  other  interpretation  can  be 
admitted  if  we  will  not  render  that  convention  vain  and  illu- 
sory.  To  make  use  of  the  proviso  in  order  to  derive  from  it 
the  right  to  exclude  the  acttml  belligerents  not  only,  but  also 
those  who  are  innocent,  no  belligerency  being  proved  against 
them,  is  the  same  as  to  make  use  of  the  exception  in  order  to 
overthrow  the  rule.  To  interpret  the  whole  of  the  convention 
without  paying  attention  to  the  proviso,  is  the  same  as  to 
accept  the  general  principle  and  overlook  the  limitation.  It  is 
in  equity,  then,  that  we  must  judge  the  cases  of  those  claimants 
who  are  not  proved  to  have  been  acttial  belligerents;  and  the 
amount  of  indemnity  must  be  regulated  by  the  same  principle 
of  equity. 

*'As  for  the  general  principles  quoted  in  the  briefs,  their 
value  can  not  be  denied;  but  they  are  not  applicable  to  the 
cases  submitted  to  my  decision.  The  Government  of  Costa 
Bica  may  invoke  those  principles  against  all  the  governments 
to  which  it  is  not  bound  by  a  special  convention;  and  wiU  also 
be  able  to  assert  the  same  principles  even  against  the  Govern- 
ment of  the  United  States  after  that  the  convention  of  July  2, 
1860,  whose  term  expires  with  my  oflBce  of  umpire,  shall  have 
obtained  its  object.  Such  seems  to  me  to  have  been  the  con- 
ciliative thought  of  the  two  governments  in  making  the  afore- 
said international  convention;  and  the  interpretation  which 
answers  their  thought  and  their  duty  is  at  the  same  time  the 
only  rational  interpretation,  without  which  the  convention 
would  be  illusory,  because  null  and  without  effect. 

<<  For  the  reasons  above  explained,  I  Und  it  just  and  equitable 
to  give  the  claimant  Isaac  Harriugton  an  indemnity.  In  meas- 
uring the  damages  to  be  award^,  the  commission  has  been 
advised  to  take  the  stand  on  the  high  ground  of  national  indig- 
nity, of  violated  treaty,  of  breach  of  trust,  of  the  oppression 
of  a  citizen  of  a  nation  by  the  rulers  of  another.  But  the 
commissioner  for  the  United  States,  who  could  not  ignore  that 
the  republic  of  Costa  Bica,  placed  in  jeopardy  of  its  existence 
and  making  war  for  Its  defense,  had  no  interest  or  wish  to 
provoke  by  outrages  the  great  and  powerful  republic  of  the 
United  States,  has  adopted  for  damages  an  equitable  measure. 
And  the  commissioner  for  Costa  Bica  having  invariably  rejected 
all  demands,  I  will  be  guided  by  said  equitable  measure  in  this 
as  well  as  in  all  other  cases  in  which  I  find  that  an  indemnity 
is  due.    Consequently,  I  hereby  award  to  said  David  Ogden^ 
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as  administrator  of  Isaac  Harrington,  deceased,  the  sum  of 

Only  one  of  the  captains  who  were  in  command  of  the  steam- 
ers when  they  were  captured  by  the  forces  of  Gosta  Bica  ap- 
peared before  the  board  as  a  claimant.  This  was  Lyman  A. 
Hoover,  who  demanded  $3,000  for  having  been  bound  and 
kept  a  prisoner  for  three  hours  on  board  of  a  steamer,  exposed 
to  the  wind  and  rain.   The  umpire  dismissed  the  claim,  saying : 

<<  He  [Hoover]  was  an  victual  belligerent  in  command  of  a 
steamer  used  in  war  against  Gosta  Bica  during  the  occupation 
of  Nicaragua  by  her  forces.  In  this  case  there  does  not  occur 
any  circumstance  to  show  that  the  claimant  may  have  ignored 
his  position  of  hostility  to  Gosta  Bica,  as  in  the  case  of  Har- 
rington. Nor  did  Gosta  Bica  afterward  take  into  her  service 
the  claimant  Hoover,  as  she  did  with  Harrington,  showing  she 
did  not  consider  him  an  enemy." 

Awards  were  made  by  the  umpire  in  favor  of  three  persons 
who  were  working  as  mechanics  in  the  construction  of  the 
company's  wharf  at  Virgin  Bay,  when  it  was  destroyed  by  the 
forces  of  Gosta  Bica  April  7, 1856.  One  of  them  was  killed 
by  a  volley  fired  by  the  Gosta  Bicans  on  their  first  arrival,  and 
in  his  case  $5,000  was  allowed.  Another  was  slightly  wounded 
and  was  imprisoned  for  a  short  time.  He  received  an  award 
of  $200.  The  third  was  made  a  prisoner  and  held  as  such  for 
a  month,  and  for  this  was  allowed  $500.  No  charge  of  <^  actual 
belligerency"  was,  said  the  umpire,  made  against  any  of  these 
three  persons. 

In  the  case  of  George  H.  Bowley,  No.  8,  the  claimant 
demanded  damages  for  the  destruction  of  merchandise  by 
Gosta  Bican  forces  at  Bivas  and  elsewhere.  Gosta  Bica,  while 
admitting  the  destruction  of  a  part  of  the  merchandise,  alleged 
that  the  claimant  was  a  <^  belligerent."  It  appeared  (1)  that 
when  the  Gosta  Bicans  approached  San  Juan  del  Bur,  where 

ifhe  amoant  of  Harrington'B  original  demand  was  $160,000,  but  he  after- 
wards reduced  it  to  $20,000.  On  the  principle  applied  in  his  case,  the 
umpire  also  awarded  $1,000  each  to  William  W.  Wise,  Matthew  L.  Masten, 
and  Donald  MoBean.  To  Volney  R.  Bristol,  who  was  an  assistant  engineer, 
and  who  was  compeUed  to  serve  only  four  months,  the  umpire  allowed  $800. 
To  John  Vredenburgh,  who  served  as  a  captain,  but  for  a  shorter  time 
than  Harrington,  an  award  was  made  for  $600.  Charles  Mahoney,  who 
was  compeUed  to  serve  for  a  time  as  a  captain,  was  allowed  $400  for  him- 
self and  $200  for  his  w^fe,  who  "  also  was  detained  during  said  time,  and 
•nbjeeted  to  much  ineonvenlenoe.'' 
6627— VoL  2 37 


Digitized  by  VjOOQ  IC 


1668  INTERNATIONAIi  ARBITRATIONS. 

claimant  was  engaged  in  business,  he  took  the  greater  part  of 
his  merchandise  for  safety  to  Bivas,  which  city  was  then  held 
by  the  filibusters;  (2)  that  when  the  Costa  Eicans  approached 
Bivas  he  left  his  merchandise  in  care  of  a  servant  and  went, 
as  he  alleged,  <^  to  travel  in  the  interior,"  returning  to  Bivas 
when  it  was  reoccupied  by  the  filibusters;  (3)  that  he  had  in 
the  service  of  the  filibusters  a  schooner,  which  was  captured 
and  held  as  a  prize  by  the  Costa  Bicans;  (4)  that  in  November 
1856,  being  then  in  Ban  Juan  del  Sur,  he  fled  on  the  reapproach 
of  the  Costa  Bicans  and  took  refuge  on  board  of  the  San  JosSj 
a  vessel  in  the  service  of  the  filibusters.  Beferring  to  Bowley's 
denial  that  he  was  a  ^^  belligerent,"  the  umpire,  after  reviewing 
the  facts,  said: 

^<The  presumption  is  against  him.  The  proofs  by  which  he 
endeavored  to  corroborate  his  deposition  are  all  of  a  negative 
character  and  not  all  of  them  free  from  bias.  Costa  Bica,  on 
the  contrary,  has  exhibited  positive  depositions  of  witnesses 
speaking  of  their  own  knowledge,  and  naming  the  time  and 
place  when  and  where  they  saw  him  with  the  filibusters.  The 
objection  that  those  witnesses  were  not  native  born,  but  only 
residents,  I  do  not  consider  of  much  weight.  Those  depo- 
sitions are  also  confirmed  by  others,  and  by  the  general  con- 
duct of  the  claimant  from  the  beginning  of  the  occupation 
of  (Nicaragua  by  the  troops  of  Costa  Bica.  A  thorough  exami- 
nation of  the  case  has  convinced  me  that  the  claimant  was  an 
actual  belligerent  according  to  the  terms  of  the  proviso  of  the 
first  article  of  the  convention  July  2d,  1860."^ 

1 A  claim  was  made  by  a  certain  person  for  having  been  twice  imprisoned 
without  cause.  It  appeared  that  on  one  of  the  occasions  in  question  he 
was  merely  directed  to  leave  his  abode  and  retire  with  other  persons  to  a 
place  of  safety  while  an  attack  by  the  filibusters  was  expected.  On  the 
other  occasion,  being  drunk  at  San  Carlos,  he  was  taken  on  board  of  a 
steamer  and  carried  to  his  home,  and  afterwards  '*  dreamed  of  having  been 
a  prisoner."  The  umpire  dismissed  the  claim.  (.Jatnea  Dunn  v.  CoBta  J2<ca, 
No.  26.) 
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BCUADORIAN  CLAIMS  COMMISSION:  OONVBIJJrTION 
BETWEEN  THE  UNITED  STATES  AND  ECUADOR 
OP  NOVEMBER  25,  1862. 

By  a  coavention  concluded  at  Qaito,  Noyem- 

^""^^^^  ber  25, 1862,  it  was  provided  that  all  claims  on 
the  part  of  corporations,  companies,  or  indi- 
vidoals,  citizens  of  the  United  States,  upon  the  Government 
of  Ecuador,  or  of  cori)orations,  companies,  or  individuals,  citi- 
zens of  Ecuador,  upon  the  Government  of  the  United  States, 
should  be  referred  to  a  board  of  commissioners  consisting  of 
two  persons,  one  of  whom  should  be  appointed  by  the  Govern- 
ment of  the  United  States  and  the  other  by  the  Government 
of  Ecuador.^ 

The  commissioners  so  named  were  required  to  meet  in  the 
city  of  Guayaquil  within  ninety  days  from  the  exchange  of 
the  ratification  of  the  convention,  and  before  proceeding  to  busi- 
ness to  make  a  solemn  oath  that  they  would  ^'  carefully  examine 
and  impartially  decide  according  to  justice,  and  in  (compliance 
with  the  provisions  of  this  convention,  all  claims  that  shall 
be  submitted  to  them." 

The  commissioners  were  required  then  to  proceed  to  name 
an  ^^  arbitrator  or  umpire,"  to  decide  upon  any  case  or  cases 
concerning  which  they  might  disagree,  or  upon  any  point  of 
difference  which  might  arise  in  the  course  of  their  proceedings. 
If  they  could  not  agree  in  the  selection,  it  was  provided  that 
the  umpire  should  be  apiK)inted  by  the  British  charge  d'aifaires, 
or  by  any  other  diplomatic  agent  in  Quito  whom  the  high  con- 
tracting parties  should  invite  to  make  the  appointment,  except 
the  minister  resident  of  the  United  States. 

The  umpire  having  been  appointed,  the  commissioners  were 
required  at  once  to  proceed  to  examine  the  claims  which  might 
be  presented  to  them  by  either  of  the  two  governments;  and 

'The  text. of  the  convention  was  conimnnicated  to  the  House  of  Repre- 
sentatives March  U,  1864  (H.  Ex.  Doc.  55,  38  Cong.  1  sees.). 
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it  was  provided  that  the  commission  should  terminate  its  labors 
in  twelve  months  from  the  date  of  its  organization.  In  the 
event  that,  upon  the  termination  of  the  labors  of  the  commis- 
sion,  any  case  or  cases  should  be  pending  before  the  umpire 
and  awaiting  his  decision,  he  was  authorized  to  render  his 
decision  in  such  case  or  cases  within  thirty  days  from  the  ter- 
mination of  the  labors  of  the  commission. 

The  commissioners  were  required  to  keep  a  record  of  their 
proceedings,  and  to  that  end  were  authorized  to  appoint  a 
secretary  versed  in  the  English  and  Spanish  languages. 

It  was  stipulated  that  the  commissioners  should,  if  required, 
hear  one  person  in  behalf  of  each  government  on  every  sepa- 
rate claim,  and  that  each  government  should  furnish,  upon 
the  request  of  either  commissioner,  such  papers  in  its  posses- 
sion as  might  be  deemed  important  to  the  just  determination 
of  any  claim  or  claims. 

In  cases  in  which  the  commissioners  should  agree  to  award 
an  indemnity,  it  was  stipulated  that  they  should  determine 
the  amount  to  be  paid.  In  cases  in  which  they  could  not 
agree,  it  was  provided  that  the  points  of  difference  should  be 
referred  to  the  umpire,  before  whom  ea<5h  of  the  commissioners 
might  be  heard,  and  whose  decision  should  be  final.  The  com- 
missioners were  required  to  issue  certificates  of  the  sums  to 
be  paid  to  the  claimants  respectively,  whether  by  virtue  of 
their  own  awards  or  of  those  of  the  umpire.  All  such  sums 
were  required  to  be  paid  in  equal  annual  installments,  to  be 
completed  within  nine  years  from  the  date  of  the  termination 
of  the  labors  of  the  commission,  the  first  payment  to  be  made 
six  months  after  the  same  date.  To  meet  these  payments  both 
governments  pledged  the  revenues  of  their  respective  nations. 

It  was  lefb  to  each  government  to  pay  its  own  commissioner, 
but  the  compensation  of  the  umpire  and  the  incidental  ex- 
I)enses  of  the  commission  were  imposed  on  the  two  govern- 
ments in  equal  moieties. 

It  was  agreed  that  the  proceedings  of  the  commission  should 
be  final  and  conclusive  with  respect  to  all  pending  claims,  and 
that  claims  which  should  not  be  presented  to  the  commission 
within  the  twelve  months  of  its  existence  would  be  disregarded 
by  both  governments  and  considered  invalid.^ 

1  For  the  prior  instructions  of  the  Department  of  State  toaching  the 
olaims  against  Ecuador,  see  Mr.  Buchanan  to  Mr.  Livingston,  May  2, 1848; 
Mr.  Clayton  to  Mr.  Van  Alen,  July  10,  1849;  Mr.  Marcy  to  Mr.  White^ 
February  3  and  October  31,  1854 :  MSS.  Dept.  of  State. 
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The  ratifications  of  the  convention  were 
Conftitatioii  of  the  ^j^changed  at  Quito  July  27, 1864,  almost  two 


years  after  its  conclusion.  Its  signers  were 
Frederick  Hassaurek,  minister  resident  of  the  United  States 
in  Ecuador,  and  Juan  Jos6  Flores,  President  of  Eucador  and 
general-in-chief  of  the  armies  of  the  republic.  When  the  com- 
mission came  to  be  created,  each  of  these  gentlemen  was 
appointed  as  commissioner  on  the  part  of  his  government. 
Mr.  Hassaurek  was  a  native  of  Austria,  having  been  bom  in 
Vienna  on  October  9, 1832.  He  served  in  the  Student  Legion 
in  the  German  revolution  in  1848,  and  was  twice  wounded. 
Coming  to  the  United  States  in  1848,  he  settled  in  Cincinnati, 
where  he  engaged  in  journalism,  politics,  and  the  practice  of 
law.  He  was  minister  of  the  United  States  to  Ecuador  from 
1861  to  1865.  After  his  return  from  Ecuador  he  published  a 
book  entitled  Four  Years  Among  Spanish  Americans.^  His . 
opinions  as  a  member  of  the  Ecuadorian  commission  display  a 
strong  grasp  of  legal  principles  and  an  elevated  conception  of 
international  morality.  After  the  organization  of  the  commis- 
sion, Mr.  Flores  was  succeeded  as  Ecuadorian  commissioner 
by  Mr.  Francisco  Ugenio  Tamariz. 

The  commission  was  organized  at  Guayaquil  on  the  22d  of 
August  1864.  The  commissioners  chose  as  secretary  Mr. 
Crisanto  Medina,  consul  of  Guatemala  and  agent  of  the  Pacific 
Steam  Navigation  Company  at  Guayaquil.  Mr.  Medina  was 
educated  in  the  United  States,  and  spoke  both  English  and 
Spanish  fluently. 

The  commissioners  first  chose  as  umpire  Mr.  Andres  Bello, 
of  Chile.  His  fame  as  a  publicist  and  scholar  made  his  appoint- 
ment eminently  a  fit  one.  Besides  being  the  author  of  a  well- 
known  treatise  on  international  law,  he  was  a  philologist  and 
the  author  of  a  Spanish  grammar  of  high  repute.^  He  was 
unable,  however,  to  accept  the  position  of  umpire,  and  died  in 
October  1865.  The  commissioners  then  chose  as  umpire  Dr. 
Alcides  Destruge,  consul-general  of  Venezuela  at  Guayaquil. 
Mr.  Hassaurek  spoke  of  Dr.  Destruge  as  ^^au  accomplished 
scholar,  a  student,  and  a  man  of  unquestionable  integrity," 
who  both  spoke  and  read  the  English  language.^ 

*  Hurd  &,  Houghton,  New  York,  1867. 

•Kr.  Haasanrek  to  Mr.  Seward,  August  22, 1864,  MSS.  Dept.  of  State. 

'Mr.  Hassaurek  to  Mr.  Seward,  May  26, 1865;  MSS.  Dept.  of  State. 
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The  commission  expired  by  limitation  on  the 
^*^^^  ^""  ^'^*^  ^^  August  1865.    All  the  business  before 

it  was  disposed  of.  In  two  cases  Mr.  Has- 
saurek  delivered  elaborate  opinions,  in  both  of  which  his 
Ecuadorian  colleague  concurred.  One  of  these  opinions  was 
delivered  in  respect  of  the  claims  of  John  Clark,  Commodore 
Danels,  and  certain  other  persons  on  account  of  the  seizure  of 

the  vessels  Medea  and  Good  Return,  and  their 
wid "Good Return"  ^J^^scation  by  the  authorities  of  Colombia 

during  the  war  of  independence  against  Spain. 
The  vessels  in  question,  which  were  Spanish,  were  captured 
by  the  claimants,  who,  though  citizens  of  the  TTnited  States, 
were  at  the  time  cruising  under  commissions  from  Artigas, 
chief  of  the  Banda  Oriental,  now  known  as  Uruguay,  against 
the  commerce  of  Spain  and  Portugal.  The  vessels  were  forci- 
bly taken  from  their  possession  by  certain  officers  of  the  repub- 
lic of  Colombia,  and  were  carried  into  a  port  of  that  country 
and  condemned.  Subsequently  the  republic  of  Colombia 
broke  up  into  three  parts,  which  respectively  became  known 
as  Venezuela,  Ecuador,  and  New  Granada,  afterward  called 
the  United  States  of  Colombia  and  now  the  Eepublic  of  Colom- 
bia. In  the  dissolution  of  the  original  republic,  New  Granada, 
Venezuela,  and  Ecuador  each  assumed  a  proportionate  part 
of  the  burdens  of  the  parent  state,  and  to  that  extent  became 
answerable  for  claims  against  it.  In  due  time  claims  were 
presented  on  behalf  of  Clark,  Danels,  and  the  other  claimants, 
as  American  citizens,  to  the  governments  of  New  Granada, 
Venezuela,  and  Ecuador,  and  these  claims  were  afterward 
laid  before  international  commissions  organized  under  treaties 
between  the  United  States  and  those  countries.  The  first 
decision  upon  them  was  rendered  by  the  umpire  of  the  com- 
mission under  the  convention  between  the  United  States  and 
New  Granada  of  September  10, 1867;  the  last  was  rendered 
by  the  commission  under  the  treaty  between  the  United 
States  and  Venezuela  of  December  5,  1885.  While  admit- 
ting that  the  claims,  as  they  originally  stood,  must  have 
been  presented  internationally  by  the  Banda  Oriental,  Mr. 
Upham,  the  umpire  under  the  treaty  between  the  United 
States  and  New  Granada  of  1857,  held  that  the  claimants 
had  a  personal  beneficial  interest  in  the  property  captured, 
for  their  services  and  outlays  under  their  contract  with  the 
government  of  the  Banda  Oriental ;  that,  it  appearing  that 
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the  goverBment  had  disclaimed  to  Oolombia,  at  the  claim- 
aats'  request,  any  intention  to  melke  a  demand  in  their  behalf, 
the  exception  taken  by  Colombia  to  the  form  in  which  the 
daim  was  presented  was  not  entitled  to  favor;  that  the  acqui- 
sition of  the  property  by  the  Banda  Oriental,  under  its  i)ower 
and  flag,  was  rightful,  though  the  parties  in  interest,  the  cap- 
tors, were  citizens  of  the  United  States;  that,  as  the  Banda 
Oriental  had  abandoned  her  right  in  the  property  to  the 
claimants,  the  United  States  should  not  set  up  an  objection 
to  the  manner  in  which  the  property  was  originally  acquired; 
that  for  a  long  series  of  years  the  claimants  had  had  the 
assistance  of  the  United  States  in  prosecating  their  claims, 
and  that,  taking  all  things  into  consideration,  the  claims  shonld 
be  allowed.  Owing,  however,  to  an  irregularity  in  the  manner 
in  which  this  decision  was  rendered,  the  claim  against  Colombia 
was  reheard  by  the  commission  which  sat  at  Washington  under 
the  convention  between  the  United  States  and  the  United 
States  of  Colombia  of  February  10, 1864;  but  before  the  case 
was  decided  by  this  commission  the  claim  against  Ecnador  for 
the  discharge  of  her  share  of  the  alleged  liability  came  before 
the  commission  at  Guayaquil.  Here  Mr.  Hassaurek,  notwith- 
standing what  had  been  held  at  Washington,  decided,  with  the 
concurrence  of  the  Ecuadorian  commissioner,  that  the  claim- 
ants had  no  standing  before  the  commission  as  citizens  of  the 
United  States,  for  the  reason  that  their  claims  arose  out  of  a 
transaction  in  which  they  violated  the  laws  of  the  United 
States,  disregarded  solemn  treaty  stipulations,  compromised 
the  neutrality  of  their  coantry,  and  rendered  themselves  liable 
to  prosecution  and  punishment  as  pirates.^  <<  I  found  myself," 
said  Mr.  Hassaurek,  ^< obliged,  however  reluctantly,  to  dissent 
from  the  opinion  of  the  umpire  of  the  United  States  and  New 
Granada  Mixed  Commission  on  Claims.  Sworn  to  do  impartial 
justice,  I  could  not  possibly  allow  myself  to  be  guided  by  his 
opinion.  My  decision,  on  which  I  am  willing  to  stake  my  repu- 
tation as  an  honest  man  and  a  lawyer,  will  be  denounced  by 
the  numerous  parties  interested  in  those  cases,  but  I  am  con- 
fident that  it  will  be  approved  by  you.^^ 

When  the  claim  against  Colombia  came  to  be  finally  decided 
by  the  new  commission  between  the  United  States  and  that 
country  under  the  convention  of  1864,  Sir  Frederick  Bruce, 


I H.  Rep.  609,  43  Cong.  1  seas. 

*Mr.  Hassaurek  to  Mr.  Seward,  Aagust  18, 1865,  MSS.  Dept.  of  State. 
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the  umpire,  referred  to  and  followed  Mr.  Hassanrek's  opinion. 
It  was  also  followed  by  tlie  commission  between  the  United 
States  and  Venezuela,  under  the  treaty  of  1885,  which  unani- 
mously concurred  in  rejecting  the  claims.  They  were  there- 
fore completely  disallowed  and  rejected. 

The  other  important  case  in  which  Mr.  Has- 
Qneirtioiiaito  e  "-gg^^p^^  delivered  an  opinion  was  that  of  the 
Atlantic  and  Hope  insurance  companies,  of 
New  York.  The  facts  in  this  case  were  that  in  May  1824  the 
American  schooner  Mechanic^  while  on  a  voyage  to  Tampico, 
in  Mexico,  with  a  general  cargo,  was  captured  by  the  Colom- 
bian privateer  Oeneral  Santand^Vj  and  carried  into  Puerto 
Gabello,  where  the  entire  cargo  was  condemned  as  Spanish 
property,  Colombia  being  then  at  war  with  Spain.  The  cargo 
was  insured  by  the  companies  above  mentioned,  and  in  due 
time  they  reimbursed  the  owner,  to  the  extent  of  their  respec- 
tive obligations,  for  his  loss.  A  question  was  raised  before  the 
commission  as  to  whether  the  owner  of  the  cargo  was  a  sub- 
ject of  Spain  or  a  citizen  of  Mexico.  On  this  question,  how- 
ever, the  case  was  not  decided.  By  Article  XY.  of  the  treaty 
between  the  United  States  and  Spain  of  1795,  the  principle  of 
free  ships  free  goods  was  established  between  those  countries. 
At  that  time  Colombia  was  a  part  of  the  Spanish  empire.  It 
was  contended,  however,  that  by  her  subsequent  declaration 
of  independence  she  freed  herself  from  the  obligations  which 
the  treaty  imposed  on  the  Spanish  nation.  Mr.  Hassaurek 
held  that  the  United  States  had  the  right,  under  the  circum- 
stances, to  expect  that  the  Colombian  cruisers  and  prize  courts 
would  respect  the  property  covered  by  the  American  flag.  In 
this  relation  Mr.  Hassaurek  cited  the  instructions  of  Mr. 
Adams,  Secretary  of  State,  to  Mr.  Anderson,  the  first  minister 
of  the  United  States  to  Colombia,  of  May  27, 1823,  in  which 
it  was  maintained  that  Colombia,  notwithstanding  her  declara- 
tion of  independence,  remained  bound,  in  honor  and  justice,  by 
the  engagements  of  Spain  with  other  nations  affecting  their 
rights  and  interests.  The  same  principle,  said  Mr.  Hassaurek, 
had  constantly  been  invoked  by  the  republics  of  Ecuador, 
New  Granada,  and  Venezuela,  which  formerly  constituted  the 
original  republic  of  Colombia,  and  which  had  claimed  the 
rights  granted  by  the  treaties  between  Colombia  and  foreign 
nations,  until  they  had  substituted  for  such  treaties  treaties  of 
their  own.  In  support  of  this  statement  he  gave  several  ex- 
amples.   Ecuador,  having  recognized  and  acted  upon  this  prin- 
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dple  whenever  advantage  was  to  be  derived  fh>m  it,  coold  not, 
said  Mr.  Hassanrek,  deny  it  when  it  imposed  an  obligation. 
He  therefore  held,  with  the  concurrence  of  the  Ecuadorian 
<M>mniis8ioner,  that  the  condemnation  of  the  MechanuPs  cargo 
was  a  wrongful  act  for  which  Oolombia  was  responsible. 

At  the  close  of  the  labors  of  the  commission 
Baport     *    ^^*  ^^s®*'"^®^  made  to  Mr.  Seward,  who  was 
then  Secretary  of  State,  the  following  report 
of  its  proceedings: 

"Mixed  Commission  of  the 

United  States  and  Eotjadoe, 

^^Ouayaquily  August  18, 1865. 

"Sib:  The  Mixed  Commission  of  the  United  States  and 
Ecuador,  established  by  the  convention  of  November  25, 1862 
(ratified  on  the  13th  February  1863  and  proclaimed  by  the 
President  of  the  United  States  on  the  8th  September  1864), 
having  terminated  its  labors  on  the  17th  August  1865,  the 
last  day  of  the  year  to  which  its  duration  was  limited  by  said 
convention,  the  undersigned,  commissioner  of  the  United 
States,  has  the  honor  to  report  that  the  following  claims  were 
presented  against  the  republic  of  Ecuador: 

"  1.  Abraham  Johnson,  for  balance  due  on  shoes  sold  to  the 
de  facto  government  of  Gfeneral  Franco  in  1860. 

"2.  Mathew  Howland,for  damages  to  schooner  George  How- 
land  by  the  Ecuadorian  convicts  on  the  Galapagos  Islands. 

"3.  Representatives  of  Commodore  Danels,  deceased,  for 
value  of  Uruguay  prizes  taken  from  him  by  the  Venezuelan 
navy. 

"4.  The  Atlantic  and  Hope  insurance  companies,  of  New 
York,  for  illegal  condemnation  of  cargo  of  schooner  Mechanic 
by  the  Colombian  prize  courts. 

"5.  Harmony  &  Lopez,  for  breach  of  contract  by  the  Gov- 
ernment of  Ecuador  for  the  purchase  of  a  submarine  cable. 

"6.  Peter  Bonsquet,  for  illegal  confiscation  of  schooner  Econ- 
omy at  Maracaibo,  Colombia. 

"7.  Representatives  of  John  Clark,  deceased,  value  of  Uru- 
guay captures  taken  from  him  by  the  Colombian  navy. 

'*8.  James  H.  Causten,  attorney  in  fact  of  Robert  W.  Gibbes, 
for  payment  of  a  Colombian  bond. 

"9.  H.  &  D.  Cothcal,  for  illegal  confiscation  of  schooner 
Ben  Allen  at  Chagres,  Colombia. 

"10.  Pond  and  others,  value  of  Uruguay  captures  taken 
from  them  by  the  Colombian  navy. 

"11.  Seth  Briggs,  illegal  detention  of  a  cargo  of  cocoa  by 
the  Colombian  authorities. 

"12.  Haimony  &  Lopez,  for  payments  illegally  exacted  by 
the  municipality  of  Tulcan,  Ecuador. 

"13.  J.  Gk>odings,  Colombian  bonds. 
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"14.  W.  Goodiiigs,  Colombian  bonds, 

"In  respect  to  which  the  following  decisions  were  made: 

1.  Abraham  Johnson $3,325.20 

2.  Mathew  Rowland 50,000.00 

4.  Atlantic  and  Hope  insurance  companies 15, 467. 69 

6.  Peter  Bonsquet 6,127.50 

8.  James  H.  Cansten 3,178.77 

9.  H.&  D.Cothcal 11,713.20 

11.  SethDriggs 8,336.41 

13.  J.Goodings 1,477.34 

14.  W.Goodings 173.45 

Sum  total 94,799.56 

"Of  the  above  awards  the  one  numbered  8  was  made  by  the 
umpire. 

"The  following  claims  were  decided  unfavorably,  viz: 

"3.  Commodore  Danels  (not  an  American  claim). 

"5.  Harmony  &  Lopez  (individual  claim  against  President 
of  Ecuador). 

"7.  John  Clark  (not  an  American  claim). 

"10.  Pond  and  others  (same). 

"No.  12,  being  but  for  a  very  small  amount  ($79),  will  be 
paid  at  once  by  the  Ecuadorian  Government. 

"No  claims  were  presented  against  the  United  States. 

"The  awards  are  payable  in  the  currency  of  this  country. 
In  all  cases  in  which  American  money  should  have  been 
awarded  25  percent  were  added  to  the  amount  found  due,  this 
being  the  normal  rate  of  exchange  between  Ecuador  and  the 
United  States. 

"In  the  old  Colombian  cases,  awards  were  made  for  21 J  per 
cent  of  the  amount  found  due,  this  being  the  proportion  for 
which  Ecuador  made  herself  liable  on  the  dissolution  of  the 
old  republic  of  Colombia. 

"  Interest  was  calculated  at  the  rate  of  5  per  cent,  and  in  some 
cases  at  the  rate  customary  in  this  country,  up  to  the  17th 
August  1865. 

"The  following  compensations  were  allowed  to  the  officers 
of  the  commission : 

"  $500  to  the  umpire  and  $3,000  to  the  secretary.  The  latter 
amount  was  unavoidable,  as  the  task  of  the  secretary  was 
exceedingly  arduous,  and  the  services  of  no  competent  person 
could  have  been  secured  for  less  at  an  expensive  place  like 
Guayaquil.  These  compensations  are  to  be  paid  in  American 
coin,  and  Ecuador  has  already  given  orders  for  the  payment  of 
her  half. 

"The  other  disbursements  of  the  commission,  on  the  part  of 
the  United  States,  amounted  to  about  $500  of  American  cur- 
rency, exclusive  of  the  charges  for  publishing  notices  to  the 
claimants  in  the  United  States. 

"I  have  the  honor  to  remain,  your  most  obedient  servant, 

"F.  HA8SAUBEK* 

"Hon.  W.  H.  Seward, 

"  Secretary  of  State^  Washington,^ 
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The  first  installment  of  the  awards  made  by  the  commission 
fell  dne,  under  the  terms  of  the  conyention,  on  the  17th  of 
February  1866,  but,  owing  to  the  state  of  affairs  at  that  time 
on  the  west  coast  of  South  America,  there  was  delay  in  its  pay- 
ment.^ Before  the  second  iustallmeut  became  due,  however, 
the  matter  was  satisfactorily  arranged,  and  the  subsequent 
instaUments  were  regularly  paid.^ 

1 H.  Ex.  Doc.  112,  39  Cong.  1  Bess. 

'Dip.  Cor.  1867,  part  2,  pp.  282-287.  For  a  full  statement  as  to  the  pay- 
ment of  the  awards,  see  Mr.  Fish.  Sec.  of  State,  to  Mr.  Boffington,  MS. 
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THE  SAirrOS  CASE:  CONVENTION  BETWEEN  THE 
UNITED  STATES  AND  ECUADOE  OP  FEBEUABY 
28,  1893. 

Toward  the  end  of  December  1884  the  De- 
Air«^aiia&»i>dMi.  partment  of  State  of  the  Unifed  States  heard 
through  unofficial  channels  that  Julio  Eomano 
Santos,  a  citizen  of  the  United  States,  doing  business  at  Bahia, 
Ecnadoty  as  a  member  of  the  firm  of  Sautos,  Hevia  Hermanos 
(Santos,  Hevia  &  Brothers),  had  been  arrested  in  Ecuador,  and 
that  he  was  then  confined  in  prison  at  Guayaquil  on  a  charge 
of  complicity  in  a  recent  revolutionary  movement  in  that 
country.  The  Department  of  State  at  once  instructed  Mr. 
Beach,  the  consul-general  of  the  United  States  at  Guayaquil,  to 
investigate  the  facts  and  report  upon  them,  and  at  the  same 
time  to  '^communicate  with  the  proper  Ecuadorian  authorities 
on  the  subject,  with  a  view  to  securing  to  Mr.  Santos  an  early 
hearing  in  his  own  behalf,  and  his  prompt  liberation  if  the 
charge  be  not  sustained."^ 

These  instructions  were  promptly  executed,  in  the  absence 
of  Mr.  Beach,  who  was  at  Quito,  by  Mr.  Eeinberg,  vice-consul- 
general  of  the  United  States  at  Guayaquil,  who  communicated 
the  purx)ort  of  them  in  writing  to  Mr.  Jose  A.  Gomez,  governor 
of  the  province  of  Guayas,  and  orally  to  the  President  of  the 
republic,  Mr.  Jos6  Ma  Placido  Gaamafio,  in  a  personal  inter- 
view. The  President  assured  Mr.  Eeinberg  tliat  the  trial  of 
Mr.  Santos  would  be  conducted  fairly  and  promptly,  but  made 
no  definite  statement  as  to  the  cause  of  his  detention.  Subse- 
uently,  however,  Mr.  Gomez,  as  governor  of  Guayas,  wrote  to 
Mr.  Eeinberg  to  the  effect  that  he  had  been  informed  that  Mr. 
Santos  was  ''an  Ecuadorian  citizen  according  to  the  constitu- 
tion of  this  republic,^'  and  that  he  should  be  obliged,  till  the 


*Mr.  John  Davis,  assistant  secretary,  to  Mr.  Beach,  December  29, 1884; 
also  telegram,  same  to  same,  December  30^  1884,  H.  Ex.  Doc.  361,  49  Cong. 
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contrary  was  proved,  to  excuse  himself  from  making  an  expla- 
nation of  the  government's  reasons  for  ordering  Mr.  Santos's 
imprisonment.  ^ 

As  the  result  of  these  communications  Mr.  Beinberg  tele- 
graphed to  the  Department  of  State  that  Mr.  Santos  was  held 
a  prisoner  at  Port  Manta,  and  that  the  government  claimed 
him  as  an  Ecuadorian  citizen  and  wanted  proof  of  his  American 
citizenship.^  The  Department  of  State  replied  that  Mr.  Santos 
was  naturalized  July  6, 1874,  and  that  the  Department  had  the 
record;  and  Mr.  Eeinberg  was  instructed  so  to  inform  the 
government  and  to  request  Mr.  Santos's  release.^ 

Mr.  Beinberg  communicated  the  purport  of 
Seqiuft  for  Beleaie.  this  instruction  to  Governor  Gomez,  and  also 
obtained  another  interview  with  the  Presi- 
dent. The  latter  replied  that  he  was  not  acquainted  with  the 
progress  of  the  trial,  but  that  he  was  informed  that  it  was 
being  conducted  in  conformity  with  law;  and  he  further  stated 
that  it  was  not  within  his  power  to  liberate  Mr.  Santos.^  The 
answer  of  Governor  Gomez,  which  was  made  subsequently, 
was  to  the  effect  that  as  Mr.  Santos  was  not  arrested  in  the 
province  under  his  jurisdiction,  he  x>ossessed  no  knowledge  of 
the  reasons  for  which  he  was  arrested,  and  that  any  further 
inquiries  on  the  subject  should  be  addressed  either  to  the 
supreme  government  or  to  the  government  of  the  province  in 
which  the  arrest  was  made.^  Acting  upon  this  response,  Mr. 
Beach  addressed  a  note  to  Mr.  Espinosa,  minister  of  foreign 
relations,  demanding  Mr.  Santos's  immediate  release  unless 
positive  proof  existed  of  his  guilt,  and  asking  the  govern- 
ment's aid  in  the  delivery  of  a  letter  which  he  had  sent  to  Mr. 
Santos  and  in  facilitating  the  return  of  the  latter's  reply.® 


»  Mr.  Gomez  to  Mr.  Kemborg,  January  12, 1885,  H.  Ex.  Doc.  361, 49  Cong. 

1  0688.  6. 

^  Telegram,  Mr.  Reinberg  to  Mr.  Davis,  January  13, 1885,  H.  Ex.  Doo.  361, 
49  Cong.  1  8688. 4. 

»  Telegram,  Mr.  Davis  to  Mr.  Reinberg,  January  17, 1885,  H.  Ex.  Doo.  361, 
49  Cong.  1  8068. 4. 

^Mr.  Beinberg  to  Mr.  Davis,  January  20,  1885,  H.  Ex.  Due.  361, 49  Cong. 

1  8088.4. 

•Governor  Gomez  to  the  '^Consul-General  of  the  United  States  of  North 
America,"  January  20, 1885,  H.  Ex.  Doc.  361, 49  Cong.  1  boss.  7. 

» Mr.  Beach  to  Mr.  Espinosa,  January  28,  1885,  H.  Ex.  Doc.  861, 49  Cong. 
1  sees.  10. 
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Mr.  Espinosa  answered  that  although  the 
Xepiy  of  Eeumdor.  Goyemment  of  Ecuador  had  doubted  whether 

Mr.  Santios  had  retained  his  ^<  North  Ameri- 
can nationality,"  since  he  was  bom  in  Ecuador  and  had  resided 
there  for  '^  six  years,  more  or  less,"  after  his  return  from  the 
United  States,  it  would  have  been  pleased  to  release  him  if 
he  had  not  been  ^^  submitted  to  judgment  for  his  immediate 
and  direct  complicity  in  the  hated  crime  for  which  he  is  to  be 
judged;"  that  the  government  would  no  doubt  restore  him  to 
freedom  if,  in  the  course  of  the  proceedings,  the  proof  of  his 
culpability  should  be  dissipated;  but  that  this  would  not  be 
'^  easy,"  since  it  seemed  that  <^  he  was  taken  in  floffrante  on 
board  of  a  boat  that  carried  arms  to  the  rebels."  As  to  Mr. 
Beach's  request  touching  communication  with  Mr.  Santos,  Mr. 
Espinosa  said  that  he  had  ordered  the  governor  of  Monabi,  in 
which  province  Mr.  Santos  was  confined,  to  facilitate  the  deliv- 
ery of  Mr.  Beach's  letter  and  of  Mr.  Santos's  reply.' 

Toward  the  end  of  January  1885  the  U.  8. 
Fnrtfaffir  Astion.     S.  Wochtisettj  Commander  Mahan,  was  ordered 

to  Guayaquil  in  connection  with  the  case,^  and 


» Mr.  Espinosa  to  Mr.  Beach,  January  29,  1885,  H.  Ex.  Doo.  361, 49  Cong. 
1  sees.  10.  On  February  3, 1885,  Mr.  Reinberg  in  a  dispateli  to  the  Depart- 
ment of  State  said:  "The  Department  will  easily  perceive  the  various 
causes  which  have  so  far  prevented  me  from  giving  a  specific  report  on 
Mr.  Santos's  case,  namely :  (1)  The  want  of  communication  with  the  pris- 
oner, who  has  been  taken  from  one  place  to  another  since  his  arrest. 
(3)  The  distance,  about  150  miles  of  bad  roads,  which  separate  mo  from 
the  prisoner,  and  that  no  mails  could  be  sent  there  for  more  than  a  month, 
by  reason  of  the  northern  ports  being  closed .  (3 )  The  pretended  ignorance 
of  the  local  authorities  of  the  charges  of  the  government  against  Mr. 
Santos,  as  officially  expressed  in  their  answers  to  my  various  dispatches 
requesting  information.  (4)  The  marked  desire  of  the  President,  who,  in 
this  South  American  republic,  is  the  only  Judicial  authority,  and  whose 
desires  are  always  followed,  to  convict  the  prisoner,  evidence  of  which  is 
shown  in  the  arbitrary  confiscation  of  Mr.  Santos's  property." 

3  In  an  instruction  to  Mr.  Beach  of  June  17, 1885,  Mr.  Bayard  said:  ''You 
will  understand  that  the  mission  of  the  JVachusett  is  one  of  peace  and  good 
will,  to  the  end  of  exerting  the  moral  influence  of  onr  flag  toward  a  dis- 
creet and  mutually  honorable  solution,  and  in  the  event  of  Mr.  Santos 
being  released,  to  afford  him  the  means  of  returning  to  the  country  of  his 
allegiance  and  domicil.  The  purpose  of  her  presence  is  not  to  be  deemed 
minatory;  and  resort  to  force  is  not  competently  within  the  scope  of  her 
commander's  agency.  If  all  form  of  redress,  thus  temperately  but  ear- 
nestly solicited,  be  unhappily  denied,  it  is  the  constitutional  prerogative 
of  Congress  to  decide  and  declare  what  further  action  shall  be  taken.'' 
(H.  Ex.  Doc.  361, 49  Cong.  1  sess.  49, 53.) 


Digitized  by  VjOOQ  IC 


1582  INTEENATIONAL   ARBITRATIONS. 

the  cousulate-general  at  Guayaqail  was  instructed,  if  neces- 
sary, to  employ  counsel  fur  the  protection  of  the  prisoner,  and 
also  of  his  property,  which  had  been  seized  by  the  govern- 
ments The  Waehuaett  arrived  at  Guayaquil  on  the  9th  of 
February,  and  on  the  10th  Commander  Mahan  called  with  Mr. 
Eeinberg  on  President  Gaamano  and  requested  Mr.  Santos's 
liberation.  President  Oaamauo,  according  to  Mr.  Eeiuberg's 
report, "  disclaimed  on  this  occasion  any  executive  j)ower,''  say- 
ing that  as  the  seat  of  government  was  at  Quito,  and  as  he 
was  at  Guayaquil  *'on  a  visit,  the  present  head  of  the  repub- 
lic was  the  vice-president  of  the  republic."  President  Caam- 
ano,  however,  "confidentially  stated  "  that  Mr.  Santos  was  "an 
Ecuadorian  citizen  in  accordance  with  Article  II.  of  the  natu- 
ralization treaty  of  1872  between  the  United  States  and  Ecua- 
dor;" and  in  proof  of  this  statement  said  that  "Mr.  Santos 
having  returned  to  his  native  country  and  established  a  com- 
mercial house  at  Bahia,  and  having  resided  more  than  six 
years  after  his  return  without  having  visited  the  United  States 
during  that  period,  he  had  lost  his  rights  as  an  American  citi- 
zen and  was  again  a  citizen  of  Ecuador."  Mr.  Eeinberg  re- 
plied that  his  government  considered  Mr.  Santos  as  a  citizen 
of  the  United  States,  and  that  Commander  Mahan  would  im- 
mediately proceed  with  the  United  States  consular  agent  to  the 
port  of  Bahia  for  the  purpose  of  taking  Mr.  Santos's  declara- 
tion with  regard  to  the  character  of  his  residence  in  Ecuador. 
The  Wachusett  left  Guayaquil  on  the  13th  of  February,  but  as 
Mr.  Santos  had  then  been  removed  from  Bahia  to  Monte-Christi, 
proceeded  to  the  latter  port,  where  Mr.  Santos's  deposition  was 
taken. 

Early  in  April  1885  Mr.  Espinosa  informed 
MiMionofMr.Fiores.  Mr.  Beach  that,  as  the  government  of  the 
United  States  claimed  to  have  proofs  that  Mr. 
Santos  had  retained  his  acquired  citizenship,  the  Ecuadorian 
Government  had  accredited  Sefior  Don  Antonio  Flores  as  en- 
voy extraordinary  and  minister  plenipotentiary  to  the  United 
States  with  a  view  to  arrange  the  matter  in  Washington.*    On 

1  Two  resolutions  iu  relation  to  the  case  passed  the  Hoase  of  Represeut- 
atives,  and  one  of  them,  requesting  the  President  to  use  his  efforts  to 
secure  a  speedy  and  fair  trial  and  to  protect  the  life  and  property  of  the 
prisoner,  also  passed  the  Senate.     (H.  Ex.  Doc.  361, 49  Cong.  I  setts.  12, 16. ) 

^  Mr.  Espinosa  to  Mr.  Beach,  April  9,  1885,  H.  Ex.  Doo.  361,  49  Cong. 
1  sess.  18. 
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Itfay  5,  the  day  on  which  the  report  of  this  action  reached  the 
Department  of  State,  Mr.  Bayard,  as  Secretary  of  State,  tele- 
graphed to  Mr.  Beach  that  the  United  States  held  Mr.  Santos's 
citizenship  to  be  '<  fully  established  and  not  debatable,"  and 
expected  ^< treatment  accordingly^"  and  that  the  Wachusett 
would  soon  return  to  Guayaquil  <' bearing  full  instructions.''^ 
Mr.  Flores  reached  New  York  on  the  13th  of  May,  and  announ- 
cing his  arrival  by  telegraph,  asked  that  telegraphic  instruc- 
tions be  sent  to  the  agents  of  the  United  States  in  Ecuador  ^<to 
stop  any  proceedings"  in  the  matter  till  he  should  have  had  an 
opX>ortanity  to  be  heard.  On  the  following  day  he  solicited  an 
interview  with  Mr.  Bayard,  who  replied : 

<^I  have  the  honor  to  invite  you  to  visit  the  department  to- 
morrow morning  at  whatever  hour  may  suit  your  convenience, 
after  10  o'clock,  here  to  inspect  the  instruction  and  accompany- 
ing documents  which  have  been  sent  to  the  United  States 
consul-general  at  Guayaquil. 

"  Your  x>erusal  of  these  papers  will  give  you  the  opportunity 
to  telegraph  your  government  of  your  concurrence  in  the  de- 
cision of  this  Department  and  to  request  the  trial  or  release  of 
Mr.  Santos.  This  being  done  may  avoid  the  presence  of  a  man- 
of-war  of  the  United  States  at  Guayaquil,  and  so  enable  the 
prompt  disposition  of  the  matter,  as  befits  the  good  relationship 
of  the  two  countries."^ 

The  instructions  to  the  consul-general  at  Guayaquil,  referred 
to  in  the  foregoing  note  and  in  the  telegram  of  May  5,  were 
dated  May  1, 1885,  and  were  written  and  dispatched  before 
it  was  known  that  Mr.  Flores  was  coming  to  Washington.' 
They  stated  that  the  United  States  must  hold  the  question  of 
Mr.  Santos's  citizenship  to  be  "no  longer  debatable  j"  that  if 
charges  were  brought  against  him,  he  was  entitled  to  imme- 
diate and  flill  cognizance  of  them,  and  an  open  trial  with  every 
opportunity  for  defense,  and  if  no  charges  were  brought,  to 
immediate  release;  and  that  the  commander  of  the  Wachu- 
settj  who  had  revisited  the  waters  of  Ecuador  by  direction  of 
the  Secretary  of  the  Navy  for  the  purpose  of  delivering  the 
instructions,  would  remain  within  reach  pending  the  prompt 
disposal  of  the  case,  and  in  the  probable  event  of  Mr.  Santos's 
release  would  afford  him  an  opportunity  to  return  to  the 
United  States,  by  way  of  Panama,  should  he  so  desire.^ 

^H.  Ex.  Doc.  361;  49  Cong.  1  sesa.  36. 
«  H.  Ex.  Doc.  361, 49  Cong.  1  sess.  37. 

'Mr.  Porter,  aesistant-Becretary,  to  Mr.  Beach,  May  8, 1885,  Id.  36. 
*ld.30. 
5627— Vol.  2 38  ^  j 
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On  May  16, 1885,  Mr.  Flores  handed  to  Mr.  Bayard  a 
of  a  telegram  which,  later  in  the  day,  was  sent,  by  agree 
between  them,  to  President  Caamano.    This  telegram  w 
follows : 

[Translation.] 

"  President  OaamaI^To,  Guayaquil : 

"  Give  permission,  at  my  request,  to  Santos  to  come  to  U 
States  by  next  steamer,  he  binding  himself  not  to  couspir< 
giving  written  certificate  that  he  has  never  conspired,  wit 
touching  the  question  of  nationality.  Answer  'Agreed, 
the  question  is  settled. 

"  Flobes 

The  foregoing  telegram  was  sent  before 
totot.  Flores  had  inspected  the  correspondence 

proofs  in  the  Department  of  State,  sine 
preferred  to  take  that  course.  It  was  delivered  to  Presi 
Caamano,  at  Quito,  on  the  21st  of  May.  It  did  not  resi 
Mr.  Santos's  release;  but  on  June  26, 1886,  Mr.  Flores  exhi 
to  Mr.  Bayard  a  telegram  of  the  preceding  day  from  the '. 
ident  of  Ecuador,  saying:  "I  have  decided  to  ask  from 
gress  pardon,  in  order  to  save  Santos.  Suspend  everyl 
and  answer."^  On  July  11, 1885,  the  President  of  Ecu 
"by  virtue  of  a  general  amnesty,  which  Congress  grant 
the  recommendation  of  the  Executive,"  issued  a  proclam 
to  give  freedom  to  certain  persons,  of  whom  Mr.  Santos 
one.  It  seems,  however,  that  he  was  not  released  till  Jul 
when  he  had  undergone  an  imprisonment  of  two  hundre<3 
twenty-six  days,  sometimes  on  shipboard  and  at  other  1 
on  land.  His  arrest  took  place  on  December  9, 1884,  whe 
he*  alleged,  instead  of  being  engaged  in  the  revolutic 
movement,  he  was  endeavoring  to  escape  from  the  scene  ( 
disorders.  It  seems  that  from  time  to  time  an  irregulai 
liminary  inquiry  was  made  in  respect  of  the  charges  ag 
him,  the  result  of  this  inquiry  being  the  collection  of  ce 
papers  of  which  the  civil  magistrate  of  Porto  Yi^o,  to  v 
they  were  submitted  on  March  28, 1885,  said:  "They  d< 


1  The  Spanish  text  of  the  telegram  was  as  foUows :  **  Preeidente  Caai 
Guayaqail :  D^  usted  permiso  ^  Santos  por  solicitnd  mia  para  venir  Ei 
UnidoB  por  prdximo  vapor  comprometi^ndose  <^1  ^  conspirar  y  dai 
certifioado  escrito  de  que  nanca  ha  conspirado  sin  tocar  caestion  oa 
lidad.    Conteste  '  Convenido/  y  ouestion  arreglada. — Floree." 

>H.  Ex.  Doc.  361,  49  Cong.  1  sess.  53. 
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deserve  the  name  of  papers  connected  with  a  preliminary 
examination,  sinc«  they  lack  the  legal  requisites,  either  because 
they  were  drawn  up  by  incompetent  authorities  or  were  mere 
copies  of  other  documents."  On  theae  papers,  however,  he  was 
held  for  trial,  but  no  sentence  of  conviction  or  acquittal  was 
ever  pronounced.  He  and  his  family  were  personal  friends  of 
General  Alfaro,  in  whose  interest  the  revolution  was  begun. 

The  question  of  citizenship  hung  upon  the 
^^'^j^  ^'  the  terms  of  the  naturalization  treaty  between 

^'  the  United  States  and  Ecuador  of  May  6, 1872. 

By  this  treaty  (Article  I.)  each  of  the  contracting  parties  is 
obliged  to  <^  recognize  as  naturalized  citizens  of  the  other  those 
persons  who  shall  have  been  therein  duly  naturalized,  after 
having  resided  uninterruptedly  in  their  adopted  country  as 
long  as  may  be  required  by  its  constitution  or  laws."  The 
treaty  then  provides  as  follows: 

"Article  II. 

"If  a  naturalized  citizen  of  either  country  shall  renew  his 
residence  in  that  where  he  was  born  without  an  intention  of 
returning  to  that  where  he  was  naturalized  he  shall  be  held  to 
have  reassumed  the  obligations  of  his  original  citizenship  and 
to  have  renounced  that  which  he  had  obtained  by  naturaliza- 
tion. 

"Article  III. 

"A  residence  of  more  than  two  years  in  the  native  country 
of  a  naturalized  citizen  shall  be  construed  as  an  intention  on 
his  part  to  stay  there  without  returning  to  that  where  he  was 
naturalized.  This  presumption,  however,  may  be  rebutted  by 
evidence  to  the  contrary." 

It  was  upon  these  two  articles  (II.  and  III.)  that  Ecuador 
claimed  Mr.  Santos  as  a  citizen.  In  support  of  this  claim  it 
was  urged  (1)  that  as  Mr.  Santos  had  since  his  naturalization 
in  the  IJnited  States  "resided  six  years  continuously  in  the 
country  of  his  birth,"  which  was  "also  that  of  his  parents,  of 
his  whole  family,  and  the  domicil  of  them  all,"  he  must  be 
regarded  ^^9^  prima  facie  a  citizen  of  Ecuador"  until  that  pre- 
sumption should  be  destroyed  "by  evidence  to  the  contrary;" 
(2)  that  he  had  owned,  and  still  owned,  "together  with  ottier 
members  of  his  family,  landed  property  in  Ecuador,"  without 
having  given  any  evidence  of  an  intention  to  alienate  it ;  (3)  that 
he  had  been  "at  the  head  of  a  commercial  house  in  Bahia," 
and  that  although  it  was  said  he  had  since  1881  desired  to 
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found  another  in  New  York,  the  fact  that  he  had  for 
years  failed  to  do  so  indicated  that  the  plan  was  either  v 
and  uncertain  or  incapable  of  realization ;  (4)  that  his  intei 
to  remain  in  Ecuador  was  shown  by  a  letter  of  his  bro 
written  in  New  York  July  17, 1881,  saying:  "I  have  res< 
to  sett^  here;  Julio  and  Antonio  will  supply  my  pla< 
Bahia;''  (5)  that  he  possessed  <^a  dwelling  house  or  resicl 
in  Bahia,  a  permanent  abode;"  (6)  that  he  had  accepted 
the  Gtovemment  of  Ecuador  an  office,  though  by  the  conf 
tion  of  the  country  only  citizens  could  be  "public  func 
aries;"^  and  finally  (7)  that  he  took  an  active  part  "ii 
last  revolution,  until  he  was  arrested,  with  arms  in  his  hj 
heading  a  party  of  rebels,  as  the  official  report  of  Go 
Modesto  Burbano  declares."* 

On  the  other  hand,  in  support  of  Mr.  Santos's  retenti 
his  United  States  citizenship,  it  was  stated  that  he  was 
in  Ecuador  in  1852;  that  in  1865,  at  the  age  of  13,  he  cai 
the  United  States  to  be  educated;  that  he  remained  hei 
a  student  at  various  schools,  till  1871,  when,  on  the  dea 
his  father,  he  returned  to  Ecuador;  that  after  a  visit  o 
months,  during  which  his  father's  estate  was  settled,  he 
back  to  the  United  States,  and  continued  his  studies  ai 
University  of  Virginia,  where  in  1873  he  took  the  degr 
civil  engineer;  that  in  the  following  year  he  became  a  ci 
of  the  United  States,  and  won  by  competitive  examinati 
place  in  the  Coast  Survey,  of  which,  however,  he  faih 
avail  himself,  owing  to  his  making  a  two  months'  visit  t 
mother  in  Ecuador;  that  after  his  return  to  the  United  8 
he  became  an  assistant  professor  in  the  University  of  Yir^ 
remaining  there  till  1878,  when  he  assumed  the  professo] 
of  chemistry  in  the  Medical  College  of  Alabama,  at  Mc 
that  in  1879  he  resigned  and  went  to  Ecuador,  not  with  a 
tention  of  abandoning  the  United  States,  but  upon  the  ui 
entreaties  of  his  mother,  with  the  design  of  putting  her  a 

*  In  support  of  this  statement  the  following  evidence  was  addnced 
appears  from  the  statement  made  by  Jnlio  R.  Santos  under  oath  on  1 
July  last,  at  Porto  Viejo:  (1)  That  he  accepted  the  place  of  treasu 
the  funds  of  the  Cis-Andine  road,  and  (2)  that  in  order  to  enter  up< 
performance  of  the  duties  thereof  he  gave  the  bond  with  security  recj 
by  law.  This  security  was  accepted  by  the  treasury  board  Octob 
1884." 

'Mr.  Flores  to  Mi.  Bayard,  August  6,  1884,  U.  Ex.  Doc.  361,  49  C^ 
seas.  61. 
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in  order;  that  he  subseqaently  entered  into  a  partnership 
with  his  brothers  in  a  commission  house,  one  ot  the  induce- 
ments being  that  he  was  to  have  charge  of  a  branch  house 
which  it  was  their  intention  to  establish  in  New  York;  that 
early  in  18S4  arrangements  were  actually  made  to  establish 
the  branch  house  in  New  York,  but  that  owing  to  family  con- 
siderations one  of  his  brothers  went  out  to  open  it;  that  dur- 
ing all  this  time  he  had  <^not  a  floating  or  indistinct  intention 
but  a  fixed  purpose"  to  return  to  the  United  States;  that 
when  he  left  Ecuador  he  was  too  young  to  know  anything  of 
its  politics  or  revolutions;  and  that  he  never  afterward  <^took 
any  part  whatever  in  any  political  matters  in  Ecuador,  either 
municipal,  national,  or  revolutionary,"  and,  though  General 
Alfaro  had  been  a  friend  of  his  parents,  and  had  been  person- 
ally kind  to  him,  never  was  a  "partisan"  of  his,  nor  gave  any 
aid  or  comfort  to  his  revolutionary  movement  in  1884.' 

After  various  negotiations,  which  it  is  un- 
OoBivaatioii  of  Arti-  necessary  here  to  detail,^  a  convention  was 
concluded  at  Quito  on  February  28,  1893,  for 
the  submission  to  arbitration  -of  ^*the  claim  presented  by  the 
Government  of  the  Unitea  States  against  the  republic  of 
Ecuador,  in  behalf  of  Julio  R.  Santos,  a  native  of  Ecuador, 
and  naturalized  as  a  citizen  of  the  United  States  in  the  year 
1874,  the  said  claim  being  for  injuries  to  his  person  and  prop- 
erty, growing  out  of  his  arrest  and  imprisonment  by  the 
aathorities  of  Ecuador,  and  other  acts  of  the  said  authorities 
in  the  years  1884  and  1885."  Provision  was-  made  for  the  sub- 
mission of  cases  and  evidence;  and  it  was  stipulated  that  the 
decision  of  the  arbitrator  should  embrace  the  following  points : 

<^(a)  Whether,  according  to  the  evidence  adduced,  Julio  K. 
Santos,  by  his  return  to  and  residence  in  Ecuador,  did  or  did 
not,  under  the  provisions  of  the  treaty  of  naturalization 
between  the  two  governments,  concluded  May  6, 1872,  forfeit 
his  United  States  citizenship  as  to  Ecuador,  and  resume  the 
obligations  of  the  latter  country. 

^*(b)  If  he  did  not  so  forfeit  his  United  States  citizenship, 
whether  or  not  it  was  shown  by  the  evidence  adduced  that 


>The  foregoing  allegations  are  taken  from  an  affidavit  made  by  Mr. 
Santos  in  1885,  bat  this  affidavit  merely  sammarizes  the  statements  made 
by  him  in  1885,  which  were  suppoi^d  by  the  affidavits  of  various  persons 
in  the  United  States  and  in  Ecuador. 

'See  Mr.  Bayard  to  Mr.  Walker,  May  19, 1888;  Mr.  Rives  to  Mr.  Walker, 
September  18,  1888;  Mr.  Foster  to  Mr.  Mahany,  December  19,  1892:  MSS. 
Dept.  of  State. 
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jTilio  B,  Santos  lias  been  guilty  of  snch  acts  of  nnfr 
atHJ  hostility  to  tbe  Govern  men  t  of  Ecuador  us,  nndi 
of  natioiiHj  deptived  him  of  tlie  coD^i deration  and  ] 
due  a  neutral  citizen  of  a  friendly  nation.^ 

In  case  either  of  tiiese  points  should  be  decided  I 

the  contention  of  Ecuador,  it  was  stijuilated  that  thi 

ment  should  be  free  from  all  responsibility,    lf»  on 

band,  tlie  arbitrator  should  decide  both  points  apjainst 

he  was  reijuired  to  make  jui  award  of  sncli  dania|jr< 

Santos's  injuries  and  losses  as  nd^rht  be  just  and  cqi 

The  convention  was  duly  rati  tie* 
Settlement  of  the  j..,       t^-i.    loj.* 

ease  of  the  Lnited  States  waa  preii 

Claim. 

the  decision  of  the  le^^al  points  at 

dispensed  with.*    In  dispatches  of  April  U,  11,  ami 


*  H,  Ex.  Doo.  H6,  53  Cong.  3  aesa.,  containa  the  text  of  the  ' 
and  a  letter  from  the  Acting  Sorretftry  of  the  Treaanrj  of  I 
18B4,  traiismittiDg  tt»  tbe  Speaker  of  the  lluuao  of  Ke|>re86 
estimat©  of  $5,000  for  rarrymg  rUe  convention  int<j  effect, 

^Tlie  ca6©  of  the  United  Stutei*  w;w  sij^uod  h}  Measrs*  CaMe 
and  8annie1  Maddox,  loiinsel  for  Mr.  Santos.  A  place  was 
signature  of  the  a^ent  ot  the  United  States^  \mU  *»winir  to  tl 
tho  matter  was  t<*rminalt'd  by  an  arraiit;oniont,  no  agent  was 
In  diei'tiaHing  the  eou^t ruction  of  the  proviHions  of  the  na 
treaty  bi^tween  the  United  Staters  and  I'-ciiiwlort  a.**  ahove  quol 
tion  to  the  h>»8  i*f  lu^qnired  and  thr  resumption  of  original 
couuHid  ifuoted  from  the  inatmctionaof  Mr.  Bayard  to  Mr.  Uea( 
18^,  the  following  panaage:  *'  It  i-^  part  of  the  sovereignty  of  i 
to  pre-HcribL*  the  term  a  on  which  the  allegianc*^  of  itd  own  citiz 
ac*j Hired  and  preserved.  In  th*>  trrjtty  with  Kcuador  the  Ut 
waive  a  part  of  such  right  of  decision  hy  admitting  that  two 
denoe  in  Ecuador  may  rreute  a  presumption  that  their  eitiKer 
remain  there.  Ity  stipulating  for  1  he  right  of  rebuttal  evidt 
poitit  of  intention,  the  United  State's  wholly  and  absolutely 
right  of  deciding  an  to  the  N.tatnH  of  their  eitlicena  in  a  gtven 
right  in  not  trtinstbrred  in  any  part  to  Ec^uador;  it  in  to  he  rese 
Bively  hy  the  United  States  a«  an  attribute  of  their  mtverei 
Eriiador  can  not  meet  that  n^erved  ri^ht  by  any  mere  denhil  i 
ciency  of  the  relnitting  evidence  which  may  he  satisfactory  t^j 
Btatea.  The  only  privilege  of  surrehnttal  which  mij^bt  rem; 
Ecuador  would  Ih3  to  ehow  that  the  party  bad  done  sono^  act 
overt,  voluntary,  and  positive  renunciation  of  bis  I'litt-iHl  Sta 
ship  of  which  the  laws  of  Ecuador  take  cognizance  or  whic] 
preaerihe  as  a  condition  to  the  ari|  nisi  tion  or  recovery  of  Ecui 
izonahip.  In  other  words,  no  aiirrcbnttal  is  admiainihle  aa  to 
tnnst  Teuton  the  full  asc<  rtainment  of  legiil  faet/^  {  H.  Ex»  Doc.  i\ 
I  Be«8.3(K)  The  Government  tpf  E(  nador  did  not  admit  this  c 
of  tho  treaty.  On  tlic  contrary*  it  mainf, lined  its  ri^ht  to  pa 
the  dccisiyu  of  thtj  ijueulion  of  .Mr,  Sautosn  intent  wilb  re* 
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Mr.  Tillman,  minister  of  the  United  States  at  Quito,  reported 
that  an  attempt  was  making  to  settle  the  claim.  He  stated 
that  he  had  received  from  the  minister  of  foreign  affairs  of 
Ecuador  a  copy  of  a  telegram  from  General  Alfaro,  governor 
of  Gnayas,  submitting  terms  of  settlement  suggested  by  t^e 
claimant.  The  telegram  declared  that  the  terms  were  subject 
to  the  ratification  of  the  minister  of  the  United  States  at 
Quito,  and  that  the  payments  would  be  made  to  the  Department 
of  State  at  Washington.  Mr.  Tillman  asked  to  be  instructed 
whether  he  should  approve  any  settlement  which  the  claimant 
might  make  with  the  Government  of  Ecuador,  provided  that 
the  payments  were  made  to  the  Government  of  the  United 
States.! 

The  terms  of  the  proposed  settlement  were  further  explained 
by  a  letter  which  Mr.  Tillman,  after  writing  the  foregoing  dis- 
patch, received  from  Mr.  Santos.  In  this  letter,  which  was 
dated  at  Guayaquil,  April  6, 1896,  Mr.  Santos  stated  that  he 
had  been  in  communication  with  General  Alfaro  as  to  a  basis 
of  settlement,  and  had  proi)osed  the  appointment  of  an  impar- 
tial person  to  fix  the  amount  of  indemnity  to  be  paid  by  the 
Government  of  Ecuador;  that,  in  view  of  the  exhausted  con- 
dition of  the  treasury  of  the  country,  he  had  also  proposed 
that  the  amount  so  fixed  should,  with  interest  at  6  per  cent 
per  annum,  be  paid  in  two,  three,  or  four  installments,  as  best 
suited  Ecuador,  the  payments,  beginning  June  30, 1897,  to  be 
made  to  the  United  States  by  the  representative  of  Ecuador 
in  Washington;  that  General  Alfaro  had  accepted  these  terms 
"in  a  general  way,"  and  had  proposed  Dr.  Bafael  Polit,  a  well- 
known  lawyer  of  Guayaquil,  as  referee ;  that,  as  a  "  special  def- 
erence to  General  Alfaro,"  he  proposed  to  claim  only  $110,000, 
as  stated  in  his  "declaration,"  with  interest  at  0  per  cent  and 
lawyers'  fees;^  but  that  it  was  his  intention  to  leave  the  mat- 
ter in  the  hands  of  Mr.  Tillman,  and  not  to  deprive  it  of  its 

residence  in  Ecuador,  Mr.  Flores  in  a  note  to  Mr.  Bayard  of  August  6, 
1885,  saying:  "My  government  has  thought  that  in  the  matter  of  a  treaty 
to  which  Ecuador  was  a  party,  any  doubt  concerning  its  interpretation 
ought  to  be  settled  by  common  accord,  and  that  if  this  were  impossible, 
the  honorable  example  set  by  the  United  States  themselves  ought  to  be 
followed,  namely,  of  submitting  the  points  to  arbitration.''  (Id.  67. )  This 
course  the  United  States,  as  has  been  seen,  finally  took.  Two  copies  of  the 
ease  of  the  United  States  were  sent  to  its  diplomatic  representative  at 
Quito,  October  29,  1895,  for  the  legation  files. 

» For.  Rel.  1896, 102. 

«The  "declaration"  referred  to  by  Mr.  Santos  was  his  sworn  statement 
made  in  Washington,  June  28,  1895,  in  which  he  estimated  his  "actual 
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diplomatic  character.^  Mr.  Tillman  took  the  ground  that  wl 
there  could  be  no  objection  to  an  agreement  between  the  Ec 
dorian  authorities  and  Mr.  Santos  as  to  the  amount  to  be  ps 
subject  to  the  approval  of  the  United  States,  yet  that  the  tei 
of  settlement  should  be  submitted  to  the  arbitrator  and  i 
bodied  in  his  award. 

Prior  to  receiving  this  correspondence,  Mr.  OJney,  as  8e< 
tary  of  State,  had  instructed  Mr.  Tillman  to  ask  for  tlie  fori 
acceptance  of  the  arbitrator  by  Ecuador  and  the  prompt  s 
mission  of  the  case,  as  provided  by  the  convention.^  This 
struction  referred  to  the  delays  which  had  taken  place  in 
selection  of  an  arbitrator.  The  convention  provided  that 
diplomatic  representative  of  Oreat  Britain  at  Quito,  or 
successor,  should,  with  the  consent  of  his  government,  act 
arbitrator,  and  that  in  case  of  his  failure  or  that  of  his  e 
cesser  to  act,  he  or  his  successor  should  be  requested  to  na 
an  arbitrator,  who  should  not  be  a  citizen  either  of  the  Uni 
States  or  of  Ecuador.  When  the  designation  of  the  arbitra 
came  to  be  considered,  Mr.  Mallet,  the  British  representati 
was  expecting  soon  to  leave  Quito,  and  the  time  of  the  arri 
of  his  successor  was  uncertain.  Mr.  Mallet  therefore  p 
ceeded  to  name  an  arbitrator,  but  the  person  so  designa 
declined  to  act,^  and  when  Mr.  Mallet's  successor,  Mr.  Joi 
arrived,  no  arbitrator  had  been  appointed.  Mr.  Tillman  \ 
then  instructed  to  urge  .the  new  British  minister  to  make 
immediate  appointment,  and  on  February  14, 1896,  he  repor 
that  Mr.  Jones  had  nominated  Mr.  Alfred  St.  John,  Brit 
consul  at  Gallao.  Mr.  Tillman  then  sought  from  the  Eg 
dorian  Government  a  formal  acceptance  of  Mr.  St.  John 
arbitrator,  which  was  at  length  accorded.^ 

losses  in  property/'  in  consequence  of  his  arrest  and  unlawful  treatm 
at  $111,247.15,  and  said:  '' lu  view  of  the  actual  losses  in  property 
above  shown  [in  the  statement  in  question]  and  of  the  destruction  < 
valuable  business  and  the  reasonable  profit  to  be  expected  therefroi 
do  not  consider  that  the  sum  of  $250,000  would  fairly  compensate 
without  including  therein  any  allowance  whatever  for  the  hardship 
Bufifering  inflicted  on  me  during  two  hundred  and  twenty*Biz  dayi 
imprisonment." 

»  For.  Rel.  1896, 103. 

«Mr.  Olney  to  Mr.  TiUman,  telegram,  April  7, 1896,  For.  Rel.  1896, 10 

3  The  convention  made  no  provision  for  the  payment  of  compensatio 
the  arbitrator.  By  the  deficiency  act  of  March  2, 1895,  however,  an  ap 
priation  of  $5,000  was  made  for  the  payment  of  the  expenses  of  the  a 
tration.  (28  Stnts.  at  L.  844.  See  Mr.  Tillman  to  Mr.  Olney,  Januai 
1896,  and  Mr.  Olney  to  Mr.  Tillman,  February  11,  1896,  MS.) 

^For.  Rel.  1896,  104. 
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Mr.  Tillman's  dispatches  of  April  9, 11,  and  20, 1896,  report- 
ing the  efforts  of  Mr.  Santos  to  effect  a  settlemeut  with  the 
Ecuadorian  authorities,  were  duly  received  by  the  Department 
of  State,  and  on  the  18th  of  May  Mr.  Olney  replied  that  the  de- 
partment was  disposed  to  accept  the  suggested  arrangement, 
namely,  (1)  that  the  Government  of  Ecuador  should  formally 
accept  Mr.  St.  John  as  arbitrator,  and  (2)  that  the  facts  and 
amount  of  indemnity  agreed  upon  by  the  parties  should  be 
submitted  to  the  arbitrator  as  the  basis  of  his  award.  But  he 
added:  ^^The  department  does  not  anticipate  objection  on  the 
part  of  the  arbitrator  to  adopt  the  facts  and  amount  of  indem- 
nity which  are  satisfactory  to  the  contesting  parties,  but  is  of 
opinion  that  our  government  is  not  entitled  to  join  with  Ecua- 
dor in  dictating  to  the  arbitrator  what  his  award  should  be. 
Should  he  demand  evidence,  in  conformity  with  the  provisions 
of  the  treaty,  he  would  have  the  right  to  withhold  the  award 
until  the  evidence  was  produced."  ^ 

Meanwhile  negotiations  were  proceeding  for  the  settlement 
of  the  claim.  Oeneral  Alfaro,  now  become  supreme  chief  of  the 
republic,  designated  Dr.  J.  G.  Eoca,  cashier  of  the  Agricola 
Bank,  of  Guayaquil,  to  adjust  the  terms  with  Mr.  Santos;  and 
on  June  5,  1896,  Mr.  Tillman  received  from  the  minister  of 
foreign  affairs  a  copy  of  an  agreement  between  Dr.  Boca  and 
Mr.  Santos,  together  with  a  letter  from  the  minister  of  foreign 
affairs  to  Mr.  St.  John,  stating  that  Ecuador  deemed  the 
amount  agreed  upon  to  be  equitable.  This  letter,  together 
with  the  agreement  and  a  schedule  of  losses  and  injuries,  Mr. 
Tillman,  in  compliance  with  the  request  of  the  minister  of 
foreign  affairs,  transmitted  to  Mr.  St.  John  through  the  min- 
ister of  the  United  States  at  Lima,  with  a  note  stating  that 
the  United  States  was  willing  that  the  agreement  should  be 
made  the  basis  of  the  award. 

On  September  22, 1896,  Mr.  St.  John  inclosed 
ArUtntox'iAwazd.  to  Mr.  Tillman  his  award,  which  incorporated 
the  terms  of  the  agreement.    The  text  of  the 
award  was  as  follows.' 

<*The  undersigned,  nominated  arbitrator  in  conformity  with 
section  2  of  Article  II.  of  the  convention  between  the  United 
States  and  the  Bepublic  of  Ecuador,  concluded  in  Quito  on  the 
29th  of  February  1893,  to  decide  the  claim  of  Mr.  Julio  E. 
Santos  against  the  Government  of  Ecuador  on  account  of  the 


'  For.  Rel.  1896,  108. 
» Id. 109. 


Digitized  by  VjOOQ  IC 


1592 


INTERNATIONAX.   ARBITRATIONS. 


acts  done  by  the  authorities  of  the  Bepablic  of  Ecuador 
years  1884  and  1885,  in  view  of  the  transaction  which  ii 
sented  and  that  has  intervened  between  Mr.  Julio  B.  £ 
and  the  special  agent  of  the  Ecuadorian  Goyernment, 
approved  by  said  government  and  the  representative  < 
United  States  at  Quito,  and  in  which  they  solicit  that 
may  be  pronounced  judgment  in  favor  of  the  claimant  f 
sum  of  $40,000  gold,  payable  by  installments  semiani 
without  interest,  decides  that  the  government  of  Ecuadoi 
pay  to  the  government  of  the  United  States  in  four  semia 
installments  of  $10,000,  the  sum  of  $40,000  gold  of  the  U 
States  without  interest,  the  first  dividend  to  be  paid  \ 
sixty  days,  counting  from  the  first  session  of  the  Gongr 
Ecuador  subsequent  to  the  notification  of  this  judgmc 
conformity  with  section  2  of  Article  V.  of  the  above-ment 
treaty  of  1893." 

"Section  2  of  Article  V."  of  the  convention,  referred 
the  arbitrator,  provided:  "Should  a  pecuniary  indemni 
awarded,  it  shall  be  specified  in  the  gold  coin  of  the  € 
States,  and  shall  be  paid  to  the  government  thereof  ^ 
sixty  days  after  the  beginning  of  the  first  session  of  the 
gress  of  Ecuador,  held  subsequent  to  the  rendition  o 
award,  and  the  said  award  shall  bear  interest  at  6  per  c€ 
from  the  date  of  its  rendition."  It  may  be  observed  tha 
agreement  of  the  parties  waived  (1)  the  payment  of  the ' 
of  the  indemnity  at  once,  and  (2)  the  payment  of  inten 
the  amount  awarded. 

The  Congress  of  Ecuador,  at  its  first  session  after  the  i 
tion  of  the  award,  ratified  it  by  a  special  aet.^ 


'  Mr.  Tillman  to  the  Department  of  State,  March  25,  1897,  MS 


W^' 
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CASES  OP  THE  "GEORGIANA"  AND  THE  "LIZZIE 
THOMPSON  " :  CONVENTION  BETWEEN  THE  UNITED 
STATES  AND  PERU  OP  DBOEMBEE  20, 1862. 

The  series  of  disorders  with  which  Peru  was 
The  '^TUMo  la-  j^iji^j^g^j  ^^^p  ^jjg  establishment  of  her  inde- 

pendence  of  Spain  was  formally  ended  April 
20, 1845,  when  Gen.  Bamon  Oastilla  was  elected  constitutional 
president.  Ten  years  of  tranquil  prosperity  followed,  inter- 
rupted only  by  the  brief  hostilities  by  means  of  which  General 
Castilla,  afber  having  voluntarily  resigned  the  presidency,  over- 
turned the  unpopular  government  of  his  successor,  General 
Echenique,  and  himself  resumed  the  exercise  of  the  executive 
power.  For  nearly  two  years  after  this  event  peace  reigned 
again.  But  on  the  evening  of  October  31, 1856,  a  revolt  oc- 
curred at  Arequipa,  a  city  in  the  southern  part  of  Peru,  about 
ninety  miles  from  the  coast.  A  few  half-castes,  it  is  said,  led 
by  two  young  men  of  good  position,  took  possession  of  the  city, 
and  were  joined  by  the  local  troops,  who  were  for  the  most  part 
natives  of  the  place.  Next  day  the  insurgents  declared  Gen- 
eral Yivanco,  who  had  been  an  unsuccessful  aspirant  for  polit- 
ical power,  to  be  president.  He  arrived  from  Chile  in  Decem- 
ber. Meanwhile  the  insurrection  had  made  no  progress  on 
land,  but  it  had  secured  essential  aid  in  the  revolt  of  the  fleet, 
which  consisted  of  the  Apurimacj  a  frigate,  and  two  small 
steamers  called  the  Loa  and  the  Tumbes.  On  November  16, 
1856,  the  crew  of  the  Apurimacj  while  the  captain  was  at 
luncheon  ashore,  mutinied  under  the  lead  of  one  of  the  lieuten- 
ants named  Montero,  and  proceeded  to  Islay,^  where,  being 
loined  by  the  Loa^  they  took  possession  of  the  city.  ^  On  these 
two  vessels  and  the  Tumbes,  which  had  joined  them,  Yivanco 

*  The  seaport  of  Arequipa. 
»Markham,  History  of  Peru,  349. 
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embarked  his  troops,  about  two  thousand  iu  number,  took  ] 
session  of  the  Ghincha  Islands,  for  the  purpose  of  availing  li 
self  of  the  guano  deposits  there,  and  then  proceeded  to  Call 
He  did  not,  however,  at  first  attempt  to  laud,  but  decidec 
make  a  voyage  to  the  northward  in  the  hope  of  gaining  & 
port.  He  proceeded  to  Huanchaco,  about  three  hundred  ; 
fifty  miles  from  Gallao,  and  occupied  the  neighboring  towi 
Trujillo,  seven  miles  away.  He  subsequently  occupied  in  t 
cession  San  Pedro,  Lambayeque,  and  Piura,  but  he  gener; 
met  with  a  cold  reception.  In  March  1857  General  Castilla 
Lima  with  about  1,000  men,  and  by  the  latter  part  of  the  mo 
was  near  Trujillo.  Vivanco  retired  first  to  San  Pedro, 
then  to  Lambayeque.  He  next  abandoned  Piura,  and  be 
closely  pressed,  escaped  to  his  ships  and  proceeded  southwj 
On  April  22, 1857,  he  lauded  at  Gallao,  expecting  to  take  t 
city  and  Lima,  Castilla  being  with  his  troops  about  seven  I 
dred  miles  distant.  The  people  of  Gallao,  however,  under 
command  of  leading  citizens,  repulsed  him  with  such  loss  t 
he  retreated  to  Islay,  and  then  to  Arequipa,  where  he  remaii 
The  Tumhes  and  Loa  returned  to  obedience  to  the  governn 
in  May  1857 ;  but  the  ApurimaCy  under  the  command  of  C 
aral  Bivas,  after  landing  Vivanco  at  Islay,  ran  from  porl 
port  in  the  south,  wherever  there  were  no  government  for 
Kivas,  assuming  to  be  collector  of  customs,  commandant-^ 
eral  of  marine,  secretary  of  the  treasury,  superior  chief  of 
south,  etc.,  administered  the  afiuirs  of  whatever  port  he  1 
pened  to  be  in  and  sold  guano,  protecting  the  purchasers  in 
loading  of  it.    He  finally  established  himself  at  Iquique. 

In  October  1857  the  national  convention  of  Peru,  being  t 
in  session  and  desiring  to  bring  the  revolt  to  a  peaceful  < 
elusion,  authorized  the  council  of  ministers  to  send  comi 
sioners  to  negotiate  with  Vivanco  for  the  pacification  of 
country.  The  persons  first  chosen  for  the  mission  declines 
accept  it,  but  commissioners  were  subsequently  appointed 
Marshal  San  Eoman  on  the  part  of  the  government,  and 
Vivanco  on  the  part  of  the  insurgents,  and  the  good  office 
the  Ghilean  minister  were  accepted  as  mediator.  These  ] 
ceedings,  however,  seemed  to  encourage  Vivanco,  and  the  i 
ernment  decided  to  bring  the  revolt  to  a  close.  Cast 
proceeded  south,  landed  at  Arica,  and  cut  oif  communicai 


>  Mr.  Barre<la,  Pernyian  minister,  to  Mr.  Seward,  Sec.  of  State,  Api 
1861.     (MSS.  Dept.  of  State.) 
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between  Arequipa  and  Islay.  On  March  7, 1858,  he  took  Are- 
qoipa.  Yivanco  escaped  in  the  gnise  of  a  friar,  Gastilla  con- 
niving at  his  departure.  This  brought  the  insurrection  to  an 
end.  Mr.  J.  Randolph  Clay,  then  minister  of  the  United  States 
at  Lima,  declared  that  Yivanco's  conduct  had  from  the  begin- 
ning been  weak  and  indecisive,  and  that  his  abandoning  his 
partisans  at  Arequipa  showed  that  he  was  wanting  in  firmness.  * 
On  January  24, 1858,  two  American  vessels, 
The  "GeoqpMi**'  the  fillip  i/i2r;2ft«  TAowjp^on,  of  Kennebec,  Maine, 
nunnpMn."  *  ^*  ^*  ^^^^^»  master,  and  the  bark  Oeorgiana^ 
of  Boston,  Stephen  Keynolds,  master,  were 
respectively  seized  at  Pabellon  de  Pica  and  Punta  de  Lobos, 
while  engaged  in  loading  guano,  by  the  steamer  Tumhes^  which 
had,  as  we  have  seen,  more  than  seven  months  previously 
returned  to  obedience  to  the  government.  It  seems  that  the 
two  vessels  went  to  Iquique  from  different  points  in  the  regu- 
lar course  of  trade,  and  that  when  they  arrived  there  they 
found  the  port  under  the  administration  of  General  Kivas. 
After  discharging  their  cargoe^s  the  Lizzie  Thompson  was 
chartered  by  the  French  consular  agent  at  Iquique  to  load 
guano  at  Pabellon  de  Pica,  and  the  Georgiana  by  a  Mr.  Ossa 
for  account  of  Lequellec  &  Bordes,  of  Valparaiso,  to  load 
guano  at  Punta  de  Lobos.  They  received  licenses  and  were 
cleared  at  the  custom-house  for  that  purjwse.  They  com- 
menced loading  only  a  few  days  before  their  seizure.  It  was 
stated  that  there  were  oflficers  and  soldiers  of  the  Yivanco 
party  at  both  places;  that  a  small  armed  steamer  was  gener- 
ally at  anchor  there,  and  that  the  Apurimac  paid  an  occasional 
visit.  At  the  time  of  the  seizure  of  the  two  American  vessels 
there  were  three  Chilean  vessels  engaged  in  taking  guano 
either  at  Pabellon  de  Pica  or  at  Punta  de  Lobos.  They  also 
were  seized,  and  together  with  the  American  vessels  were 
taken  to  Gallao  in  charge  of  officers  and  men  from  the  Tumbes. 
Arriving  at  Gallao  on  the  29th  of  January,  the  masters  and 
their  vessels  were  ordered  for  trial  before  the  collector,  as 
judge  of  contraband  and  confiscations,  by  a  decree  of  the 
council  of  ministers  of  January  3.  ^ 

Against  the  proceedings  in  respect  of  the 
FxotMt  of  lEr.  Clay,  two  American  vessels,  Mr.  Olay  at  once  pro- 
tested.   Mr,  Zevallos,  the  Peruvian  minister 
for  foreign  affairs,  replied  that  '^  the  arrest  and  imprisonment 


1  Mr.  Clay  to  Mr.  Cass,  Sec.  of  State,  March  26, 1858,  MS. 
«Mr.  Clay  to  Mr.  Cass,  February  12, 1858,  MS. 
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of  the  aforesaid  individuals  and  the  captnre  and  embarg 
those  vessels  were  caused  by  the  vessels  having  been  surpr 
at  Punta  de  Lobos  and  Pabellon  de  Pica  in  the  criminal 
scandalous  contraband  of  guano,  in  contravention  of  the  fi 
laws,  commercial  regulations,  and  coasting  ordinances  wl 
severally  prohibit  foreign  vessels  not  only  such  illicit  ti 
but  even  access  to  the  x>ort8,  landings,  and  guano  depc 
without  a  special  permit  from  the  government  under  the  pe 
ties  there  enacted — penalties  which,  in  addition  to  the  < 
part,  extend  to  personal  punishment  against  the  perpetra 
of  such  offenses."  *  Mr.  Clay  declined  to  admit  this  reply, 
argued  that  the  only  valid  ground  of  seizure  under  the  reve 
laws  was  jurisdiction,  and  that  possession  of  the  place  w] 
jurisdiction  was  exercised  was  essential.  For  nearly  two  y< 
Peru  had,  he  said,  been  in  a  state  of  civil  war.  The  part 
opposition  to  the  government  at  Lima  had  appropriated 
tangible  and  available  property  of  the  nation  as  a  meai 
carrying  on  the  war,  had  issued  "vales,'^  or  bonds,  and 
seized  upon  the  public  moneys  in  the  custom-houses.  Tl 
had  been  alternate  clearances  at  the  custom-houses,  first 
one  party  and  then  by  the  other,  whichever  happened  to  b 
possession.  The  revolutionary  party  had  jurisdiction  i 
government  de  facto  over  the  territory  it  held,  the  jurisdic 
of  the  government  at  Lima  being  for  the  time  and  p 
divested.  The  masters  of  the  vessels  had  no  right  to  ques 
the  authority  of  the  local  government.*  In  this  relation 
Clay  contended  that  the  Yivanco  party  had  in  fact  been  re 
uized  as  belligerents  by  the  government  at  Lima.  R^fen 
to  the  efforts  which  had  been  made  to  negotiate  with  Yiva 
he  said  it  was  evident  that  the  revolutionary  leader  and 
adherents  had  been  and  still  were  recognized  by  the  gov 
ment  at  Lima  as  a  belligerent  party,  entitled  to  all  the  ri| 
of  war  within  the  territory  and  jurisdiction  of  Peru,  whe 
as  regarded  the  citizens  of  the  country  or  those  of  for< 
nations.  Indeed,  Mr.  Olay  intimated  that  were  he  not 
strained  by  motives  of  delicacy,  he  might  go  further 
advert  to  the  circumstance  that  both  the  government  at  I 
and  the  opposition  at  Arequipa  professed  to  be  provisiona 
to  hold  power  till  a  direct  apx)eal  should  be  made  to  the  x>e 
through  a  presidential  election.    This  intimation  was  mad< 


»Note  to  Mr.  Clay,  February  3,  1858,  MS. 

»Mr.  Clay  to  Mr.  Zevallos,  Febrnary  9,  1858,  MS. 
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Mr,  Clay  two  days  after  Vivanco's  flig^ht  from  Areqaipa,  but 
before  news  of  that  event  had  reached  Lima.^ 

In  May  I808  the  Oeorgiana  and  the  Lizzie  Thompson  were 
both  condemned  by  the  lower  courts.  Mr.  Olay  reported  that 
no  appeal  was  taken  because  the  attorney  for  the  claimants  bad 
<^ positive  information"  that  the  decision  of  the  supreme  court 
would  be  adverse.'  Mr.  Olay  made  a  demand  upon  the  gov- 
ernment for  redress  to  the  amount  of  $155,714.35,  the  sum  of 
9109,632.82  being  demanded  on  account  of  the  Lizzie  Thompson  j 
and  $46,353.53  on  account  of  the  Oeorgiana?  On  the  6th  of 
November  both  vessels  were  sold  at  public  auction  on  the  order 
of  the  collector  of  Oallao,  acting  as  judge  of  confiscations.'^ 

While  these  things  were  taking  place  at 

^'^"•■3^^'f***^  **  Lima  a  correspondence  was  in  progress  at 
■*^"*^*^'  Washington,  in  which  the  grounds  of  the  Pe- 
ruvian Government's  action  in  seizing  and  condemning  the 
vessels  were  more  fully  disclosed.  In  a  note  to  Mr.  Cass,  of 
March  27, 1858,  Mr.  Osma,  the  Peruvian  minister,  set  forth  the 
case  of  his  government.'  The  guano  deposits  at  Punta  de 
Lobos  and  Pabellon  de  Pica  were,  he  said,  the  property  of  the 
republic  of  Peru.  In  the  volume  of  Commercial  Kelations  of 
the  United  States  for  1856  there  would  be  found  an  exact  de- 
scription of  them,  showing  their  locality  and  extent.  By  the 
same  publication  it  appeared  that  the  commercial  regulations 
of  Peru,  promulgated  in  1852,  provided  that  vessels  should 
take  in  guano  for  foreign  ports  only  in  the  Ghincha  Islands 
(article  15);  that  the  exportation  of  guano  should  be  carried 
on  only  by  vessels  under  contract  with  the  government  or  its 
agents  (article  114),  and  that  vessels  found  at  anchor  on  the 
coasts  of  other  islands  with  guano  on  board  should  be  confis- 
cated and  their  captains  and  crews  tried  as  for  theft  (article 
113).  By  decrees  of  the  government  of  Peru  of  January  14, 
March  21,^  and  May  10, 1842,^  which  were  still  in  force  and 
which,  out  of  abundant  caution,  were  reprinted  in  the  official 
paper  of  February  27,  1857,  it  was  provided  that  no  guano 


1  Mr.  Clay  to  Mr.  ZevaUoB,  March  9, 1858,  MS. 

>Mr.  Clay  to  Mr.  Cass,  May  26, 1858,  MS. 

'Mr.  Osma,  Per  avian  minister,  to  Mr.  Cass,  August  18, 1858,  MS. 

«Mr.  Clay  to  Mr.  Cass,  November  11, 1858,  MS. 
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should  be  taken  for  exportation  to  foreign  ports  except  ] 
the  northern  island  of  the  Ghincha  group;  that  the  cos 
houses,  except  that  at  Gallao^  should  refuse  clearances  to 
sels  intending  to  exx>ort  guano ;  that  Peruvian  or  foreign  vei 
at  anchor  at  places  where  guano  was  found^  without  per 
from  the  authorities  empowered  to  grant  them,  should  be  Ij 
to  confiscation,  and  that  vessels  engaged  in  violating  the '. 
relating  to  the  taking  of  guano  should  be  seized  and  1 
masters  and  crews  brought  to  trial  for  engaging  in  central 
trade.  Lastly,  on  April  1, 1857,  the  national  convention  ol 
republic  promulgat<ed  a  decree,  which  was  published  in  th 
ficial  paper  of  the  following  day,  and  which  contained 
foUowiug provision:  . 

<<  That  all  the  guano  exported  and  thereafter  to  be  expo 
from  the  Ghincha  Islands  or  from  any  other  deposit  of  Per 
disturbers  of  the  public  order  or  by  virtue  of  contracts  n 
with  them  or  with  their  agents  shall  at  all  times  be  subjei 
be  claimed  back  as  stolen  national  property,  and  the  pai 
responsible  therefor  shall  be  civilly  and  criminally  proseci 
in  conformity  with  law.'^ 

Having  thus  set  forth  the  laws  under  which  the  vessels  ^ 
seized,  Mr.  Osma  next  discussed  the  situation  in  Peru  at 
time  of  their  seizure.  The  principle  that  a  civil  war  mi 
in  certain  cases,  confer  belligerent  rights  on  the  content 
parties  and  the  rights  of  neutrals  on  those  trading  with  tl 
was,  he  declared,  inapplicable  to  the  present  case;  and  in 
event  the  individual  citizens  of  friendly  nations  could 
determine  those  questions  for  themselves.  It  was  neces 
for  the  Government  of  the  United  States  officially  to  recog 
a  state  of  civil  war  in  Peru  and  declare  their  neutrality  thei 
before  their  citizens  could  avail  themselves  in  Peruvian  t 
tory  of  the  rights  of  neutrals  in  a  belligerent  country.  ^ 
the  United  States  had  happily  escaped  domestic  revolut 
they  must  perceive  how  dangerous  would  be  the  doctrine 
the  bare  fact  that  the  chiefs  of  an  insurrection  had  pc 
enough  temporarily  to  hold  possession  of  property  of 
nation  within  its  territory,  authorized  the  citizens  of  o 
nations  to  deal  with  them  at  once  as  the  owners  of  what  1 
thus  held.  Vivanco,  the  leader  of  the  insurrection,  held  a1 
time  only  the  city  of  Arequipa.  The  Apurimac  "  went  crui 
about  the  coast  •  •  •  bombarding  towns,  depredat 
stealing,  and  selling  the  guano  belonging  to  the  nation, 
protecting  the  vessels  then  loading  in  its  robbery.''    Nei 
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Vivanco  nor  his  governmeut  had  by  any  public  act  pretended 
to  repeal  the  decrees  and  regulations  touching  the  guano  trade ; 
and  at  the  time  of  the  seizure  all  communication  had  in  fact 
ceased  between  Yivanco,  Iquique,  and  the  Apurim€ic  and  its 
officers.  They  had  no  more  than  the  shadow  of  a  de  facto  gov- 
ernment at  Punta  de  Lobos  and  Pabellon  de  Pica.  It  was 
remarkable,  continued  Mr.  Osma,  that  this  &kct  had  not  im- 
pressed itself  on  Mr.  Clay  when  a  vessel  of  so  small  tonnage 
as  the  Tumbes  could,  without  resistance,  take  possession  of  the 
vessels  that  were  found  there,  and  thus  assert  and  maintain 
the  jurisdiction  of  the  lawful  government.  If  possession  de 
facto  was  the  only  criterion  of  jurisdiction,  must  not  the  act  of 
the  Tumbes  be  considered  in  that  light f 

To  the  note  of  Mr.  Osma  Mr.  Gass  replied  on  the  22nd  of 
the  following  May,  maintaining  substantially  the  same  posi- 
tions as  had  be^n  advanced  by  Mr.  Clay.  Mr.  Oass  argued  that 
at  the  time  of  the  seizures  a  civil  war  was  raging  in  Peru,  a  con- 
dition "which  conferred  upon  the  de  facto  rulers  the  right  to 
govern  such  portions  of  the  country  as  they  were  able  to  reduce 
to  their  possession.-'  "It  is  the  duty  of  foreigners,^  said  Mr. 
Gass,  "  to  avoid  all  interference  under  such  circumstances,  and 
to  submit  to  the  iK>wer  which  exercises  jurisdiction  over  the 
places  where  they  resort,  and  while  thus  acting  they  have  a 
right  to  claim  protection,  and  also  to  be  exempted  from  all 
vexatious  interference  when  the  ascendancy  of  the  parties  is 
temporarily  changed  by  the  events  of  the  contest."  The  appli- 
cation of  this  principle  was  to  be  determined  on  the  circum- 
stances of  each  case,  and  it  applied  to  the  situation  in  Peru. 
The  negotiations  with  the  military  and  naval  officers  at  Arica, 
belonging  to  the  revolutionary  party,  by  direction  of  the 
government  at  Lima,  clearly  indicated  the  opinions  of  both 
parties.  The  terms  in  which  the  negotiations  were  conducted, 
and  the  acceptance  by  the  commissioners,  which  was  ratified 
by  the  council  of  ministers,  of  the  offer  of  submission  made  by 
the  revolutionary  chiefs,  fully  recognized  a  state  of  civil  war. 

The  United  States  must,  continued  Mr.  Gass,  also  dissent 
from  the  position  of  Mr.  Osma  that  some  act  of  recognition  by 
a  foreign  government  was  requisite  before  its  citizens  could 
claim  the  protection  due  them  in  a  state  of  civil  war.  Peru 
was  aiieeAj  a  member  of  the  family  of  nations,  duly  recognized 
as  such.  Her  intestine  difficulties  arose  out  of  an  effort  to 
change  the  administration  of  the  government,  which  was  a 
5627— Vol.  2 39 
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matter  of  purely  domestic  couceni,  not  touching  foreign  p< 
ers,  unless  in  the  progress  of  the  contest  their  interests  w 
brought  in  question.  The  Government  of  the  United  Sta 
"had  permitted  the  diplomatic  intercourse  of  the  two  coi 
tries  to  continue  unchanged,  as  a  measure  demanded  by  th 
mutual  interests  and  not  as  an  acknowledgment  of  the  pret 
sions  of  either  of  the  rival  parties.^  Ko  question  had  arisen 
to  blockade,  visitation  and  search,  or  the  exercise  of  other  I 
ligerent  powers,  to  call  for  the  formal  recognition  of  a  state 
civil  war.  In  the  United  States  no  solemn  proceeding,  eitl 
legislative  or  executive,  had  been  adopted  for  the  purpose 
declaring  the  status  of  an  insurrectionary  movement  abro^ 
and  of  determining  whether  it  was  entitled  to  the  attribu 
of  a  civil  war,  unless,  indeed,  in  the  formal  recognition  o: 
portion  of  an  empire  seeking  to  establish  its  independen 
which  was  not  the  case  in  Peru.  Whether,  in  the  prea 
instance,  a  civil  war  was  prevailing  in  Peru,  was  a  question 
fact  to  be  determined  by  the  proofs. 

Mr.  Gass  further  contended  that  it  mattered  not  whether  1 
American  captains  were  duly  informed  of  the  true  state  of  thin 
in  Peru ;  ignorant  or  informed,  their  rights  and  duties  were  p 
cisely  the  same.  They  had  a  right  to  enter  any  port  of  the  repi 
lie  open  to  foreign  commerce  and  not  blockaded,  for  the  pro 
cution  of  their  commercial  enterprises;  and  it  was  their  d( 
after  such  entrance  to  obey  the  authorities  they  might  fl 
established  there.  It  also  belonged  to  such  authorities 
determine  "  questions  of  internal  administration  touching  1 
public  revenue."  The  views,  therefore,  which  Mr.  Osma  p 
sented  as  to  the  laws  of  Peru  for  the  regulation  of  the  tra 
in  guano,  had  no  practical  connection  with  the  case  of  1 
two  American  vessels.  "  The  true  construction  of  these  re^ 
lations,"  said  Mr.  Cass,  "  their  repeal  or  suspension,  or  mo 
fication  or  application,  are  questions  of  administration  to 
determined  by  the  existing  administrative  power,  to  wh< 
decision  foreigners  must  submit  When  the  revenue  ofl5« 
at  Iquique,  acting  under  the  authority  of  the  de  facto  govei 
ment,  gave  the  necessary  permission  for  the  purchase  of  gna 
at  the  places  indicated,  then  subject  to  the  authority  of  tl 
government,  the  American  captains  had  the  right  to  rep 
thither  and  to  take  that  article  on  board  their  vessels 
freight,  in  conformity  with  the  provisions  of  their  char 
parties;  and  the  transfer  of  the  possession  of  these  pla< 
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while  the  vessels  were  engaged  in  this  emijloyment  could 
justly  work  no  forfeiture  for  acts  previously  done  under  these 
circamstances,  nor  subject  the  officers  or  crew  to  punishment. 
The  United  States  recognize  no  pretension  for  such  interfer- 
ence, but  hold  on  to  the  stipulations  of  the  treaty  with  Peru, 
which  guarantees  protection  to  their  citizens  without  regard 
to  whatever  changes,  violent  or  peaceable,  may  take  place  in 
the  government  of  that  country." 

In  response  to  Mr.  Osma's  inquiry  whether,  if  de  facto  pos- 
session was  the  criterion  of  jurisdiction,  the  possession  estab- 
lished by  the  seizure  of  the  vessels  was  not  in  point  of  law  a 
just  and  lawful  ground  for  the  seizure,  Mr.  Cass  said: 

'^This  question  admits  of  a  satisfactory  answer  and  a  brief 
one.  While  contending  parties  are  carrying  on  a  civil  war, 
those  portions  of  the  territory  in  the  possession  of  either  of 
them  become  subject  to  its  jurisdiction,  and  persons  residing 
there  owe  to  it  temporary  obedience.  But  when  such  posses- 
sion is  changeil  by  the  events  of  the  war,  and  the  other  party 
expels  its  opponents,  the  occupation  it  acquires  carries  with  it 
legitimate  authority  and  the  right  to  assume  and  exercise  the 
functions  of  the  government.  But  it  carries  with  it  no  right, 
so  far,  at  any  rate,  as  foreigners  are  concerned,  to  give  a  retro- 
active effect  to  its  measures  and  expose  them  to  penalties  and 
punishments,  and  their  property  to  forfeiture,  for  acts  which 
were  lawful  and  approved  by  the  existing  government  when 
done.  If  the  government  at  Lima  had  taken  forcible  posses- 
sion of  the  places  where  the  two  American  vessels  were  at 
anchor,  and  had  established  its  authority,  it  would  then  have 
been  entitled  to  demand  that  such  authority  should  be  recog- 
nized and  obeyed,  and  to  enforce  it,  if  necessary,  so  far  as 
might  regard  all  transactions  occurring  during  such  occupa- 
tion without,  however,  affecting  existing  rights.  The  principle 
is  clear,  but  it  does  not  appear  that  the  circumstances  called 
for  its  application.  No  possession  of  any  portion  of  the  terri- 
tory in  question  seems  to  have  been  taken  by  the  Tumbes.  It  is 
admitted,  indeed,  that  the  vessel  exercised  no  jurisdiction  <on 
shore.'  She  sailed  into  the  small  ports  < garrisoned'  by  the 
other  party,  and  in  the  absence  of  its  two  armed  vessels,  and 
made  ^capture'  and  ^seizure'  of  the  American  vessels,  and 
then,  for  aught  that  appears,  abandoned  the  position  and  left 
the  adverse  jurisdiction  as  she  found  it.  This  is  no  rightful 
proceeding  under  any  circumstances  attending  a  civil  war,  and 
still  less  under  the  circumstances  under  which  it  took  place. 
The  cutting  out  of  these  vessels  resembles  a  piratical  enter- 
prise rather  than  the  exertion  of  a  legitimate  power  against 
the  property  of  a  friendly  nation  under  the  authority  of  an 
established  government." 
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Witb  liis  note  of  May  22  Mr.  Gass  coi 
^^i ISek!*^"  nica^d  to  Mr.  Osma  an  opinion  of  Atto 
General  Black  ^  on  the  subject  of  the  < 
spondence.  In  stating  as  the  foundation  of  his  opinioi 
facts  of  the  case,  Judge  Black  said  that  the  vessels  in  que 
procured  at  Iquique  '^  a  regular  clearance  and  license  a 
custom-house  to  load  with  guano  at  certain  points  on  the 
where  that  article  is  found ;"  that  it  was  not  alleged  that 
clearance  and  license"  were  "  unlawful  in  form  or  substai 
that  the  '^  whole  objection"  to  the  papers  was  founded  o 
fact  that  the  authorities  who  issued  them  "  held  their  ol 
not  under  the  authority  of  the  supreme  government  of  ] 
but  by  appointment  from  Yivanco,  a  revolutionary  chiel 
had  taken  arms  against  it."  But  at  the  date  of  the  1i< 
"  the  so-called  revolutionary  party  had,"  said  Judge  B 
'*  full  possession  of  the  port  of  Iquique,  of  the  guano  dep< 
and  the  whole  country  southward  to  the  Bolivian  line,' 
"  when  the  Americans  went  there  they  found  a  govern 
organized  and  its  officers  performing  the  functions  whicli 
tained  to  the  execution  of  the  local  laws."  * 

» May  15,  1858,  9  Op.  140. 

^  In  this  statement  of  facts  certain  allegations  in  Mr.  Osma's  not< 
to  have  been  overlooked.  Mr.  Osma  expressly  argued  that  as  the  h 
Peru  restricted  the  loading  of  guano  by  foreigners  to  certain  of  the  CI 
Islands,  the  vessels  in  question  ''were  met  afc  points  interdicted,  no 
without  permits  from  the  lawful  authorities  of  the  republic,  but  in  t 
also  of  doing  that  which,  under  the  laws,  no  authority  of  the  govern 
however  legal  it  may  be,  can  lawfully  allow.''  He  also  contended  th 
charters  of  the  vessels  were  unlawful,  saying :  ''  While  the  pretende 
mits  granted  by  the  pseudocommauder  of  the  navy,  Don  F^^lipe  ] 
under  which  the  captains  would  now  take  refuge,  merely  authorize 
'  to  proceed  south  to  take  in  guano,'  neither  of  the  charter  parties  i 
mention  of  any  point  south;  but  ou  the  contrary  the  contract  wil 
Lizzie  Thompson  grants  the  privilege  to  the  charterer  of  naming  any 
ports  of  Peru,  provided  that  it  be  not  one  more  to  the  north  of  C 
and  therefore  embracing  the  Chincha  Islands.  Again,  the  contract  i 
Georgiana  gives  to  the  freighters  a  free  choice  of  any  of  the  ports  < 
whole  coast  of  Peru,  north  as  well  as  south.  An  irresistible  conseq 
from  these  facts  is  that  neither  the  charterers  nor  the  chartered  vesse 
any  intention  of  confining  theniMelves  to  the  southern  port«,  whore 
there  was  the  least  shadow  of  an  authority  de  facto  standing  in  oppc 
to  the  government  of  the  nation,  whilst  it  was  evident  that  the  caj 
had  lent  themselves  to  the  schemes  of  the  insurrectionists  and  had  , 
in  accompliceship  with  them  to  defraud  the  treasury  of  the  rep 
ready  as  they  were  to  carry  out  their  project,  wherever  the  most  in 
and  least  dangerous  opportunity  might  offer." 
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On  this  statement  of  facts  Jadge  Black  argaed,  first,  that 
where  one  nation  is  at  war  with  another  the  conquering  party 
has  the  right  to  declare  the  law  of  the  conquered  territory  so 
long  as  his  occupation  of  it  continues.  Thus  it  was  held  that 
the  island  of  Santa  Oruz  when  held  by  the  British  was  to  be 
treated  in  prize  cases  as  a  British  island.^  Likewise,  Gastine 
was  treated  in  respect  of  the  revenue  laws  as  foreign  territory 
when  held  by  the  British  during  the  war  of  1812.* 

These  principles,  said  Judge  Black,  applied  equally  to  the 
case  of  a  civil  war,  even  where  "  the  rebellion  is  but  partially 
successful  •  •  •  .  A  revolutionary  party,  like  a  foreign 
belligerent  power,  is  supreme  over  the  country  it  conquers  as 
far  and  as  long  as  its  arms  can  carry  and  maintain  it."  The  par- 
ties to  a  civil  war  were  <^  to  be  regarded  for  the  time  as  distinct 
political  societies;"^  they  could  each  claim  <^the  same  rights 
of  asylum,  hospitality,  and  intercourse  with  other  nations;"^ 
captures  by  their  lawfully  commissioned  ships  were  equally 
valid;'  each  was  to  be  regarded  as  a  belligerent  nation  pos- 
sessing sovereign  rights  of  war.^  The  existence  of  civil  war  in 
Peru  was  "  admitted  by  the  present  government  of  that  coun- 
try," was  "  known  to  the  whole  world,"  and  could  "  not  be 
denied."  The  American  vessels  '^  did  nothing  to  compromise 
their  own  neutrality  or  that  of  the  flag  under  which  they  sailed. 
Keeping  themselves  within  the  limits  of  a  trade  lawful  and  fair 
in  its  character,  they  had  a  right  to  be  protected  when  they 
obeyed  the  regulations  which  they  found  established  and  in 
force  at  the  place.  To  give  them  this  right  it  was  not  neces- 
sary  that  the  government  of  their  own  country  should  have 
previously  known  and  recognized  the  existence  of  the  civil 
war."  In  one  respect,  however.  Judge  Black  qualified  his 
opinion  as  to  the  possession  of  full  sovereign  rights  by  a  rebel- 
lious party,  even  where  it  was  "  but  partially  successful."  "  I 
am  not  required,"  he  observed,  <^  for  any  purpose  of  this  case, 
to  say  how  far  a  revolutionary  party  can  carry  on  a  war  upon 
the  ocean  and  vex  the  commerce  of  the  world  upon  its  common 
highway.  It  has  been  doubted  whether  a  mere  body  of  rebel- 
lious men  can  thrust  itself  among  the  family  of  nations  and 

i9Craiich,  191. 

'4  Wheaton,  246;  1  GaUison,  501. 

3Vatte],  Book  III.  ch.  18,  seo.  293. 

-•SWheaton,  643. 

6  7Whoaton,  337. 

«Ibid. 
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claim  all  the  rights  of  a  separate  power  on  the  high  seas  w 
some  sort  of  recognition  from  foreign  governments;  bul 
is  no  authority  even  for  a  doubt  about  the  right  of  parti 
civil  war  to  conduct  it,  with  all  the  incidents  of  lawfu 
within  the  territory  to  which  they  both  belong." 

Having  thus  discussed  the  question  before  him,  Judge 
announced  the  following  conclusions: 

"  1.  At  the  time  when  the  Oeorgiana  and  the  Lizzie  The 
went  to  Iquique,  a  state  of  civil  war  existed  in  Peru. 

''2.  At  that  time  one  of  the  parties  to  that  civil  war,  1 
expelled  the  other,  had  possession,  by  conquest,  of  the  ] 
Iquique,  and  the  points  where  the  guano  was  deposited. 

^^3.  Being  so  in  possession,  and  having  officered  and  • 
ized  the  local  government  of  the  port  and  the  city  ai 
guano  deposits,  the  jurisdiction  of  the  party  headed  by  Vi 
was  perfect,  and  an  American  vessel  trading  to  the  po 
bound  to  conform  to  its  decrees. 

"4.  The  Oeorgiana  and  the  lAzzie  Thompson  having  c 
the  laws  of  the  place  then  established,  and  having  ac 
pursuance  of  licenses  given  by  the  officers  in  authority 
guilty  of  nothing  for  which  the  other  party  to  the  civ 
could  punish  or  molest  them  afterward. 

"5.  The  laws  and  jurisdiction  of  the  Peruvian  Gover 
were  superseded  at  Iquique  during  the  time  that  place 
X>ossession  of  its  domestic  enemy,  and  its  resumption  c 
session — supposing  possession  to  have  been  resumed — % 
no  power  to  punish  American  citizens  for  a  supposed  vie 
of  its  laws  while  they  were  suspended,  nor  to  make  an 
law  which  would  have  a  retroactive  effect. 

"The  whole  proceeding  of  the  Peruvian  Government  a 
the  two  vessels  named  was  contrary  to  the  law  of  nation 
repugnant  to  the  principles  of  natural  justice." 

To  the  note  of  Mr.  Gass,  inclosing  the  o 
Mr.  Osma'g  Reply,  of  the  Attorney-General,  Mr.  Osma  i 
August  4, 1858.  While  still  maintainii 
necessity  of  a  formal  recognition  of  a  state  of  war  by  the  r 
government  in  order  to  give  its  citizens  all  the  rig 
neutrals,^  Mr.  Osma  argued  that,  waiving  the  question  of 
nition,  the  authorities  cited  by  the  United  States  had  no 
cation  to  the  case  of  a  mere  faction  struggling  for  i)owe 
the  case  of  Santa  Gniz  and  in  that  of  Gastine  the  occu 
was  by  Great  Britain,  a  recognized  belligerent  nation, 
the  case  of  Spain  and  her  revolted  colonies  the  recogni 


'  City  of  Berne  r.  Bank  of  England,  9  Vesey,  348. 
2  Rose  r.  Himoly.  4  Cranch,  272;  Kennett  v.  Chambers,  14  How 
Wheaton^s  Elements,  part  1,  ch.  2,  sec.  10. 
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the  latter'8  belligerency  by  the  Government  of  the  United 
States  was  required  by  the  coarts  as  a  condition  precedent  to 
their  concession  of  belligerent  rights  to  the  revolutionary 
authorities.^ 

Moreover,  said  Mr.  Osma,  the  vessels  did  not  simply  obey 
the  alleged  de  fucto  authorities;  they  proceeded  to  contract 
with  them  for  the  purpose  of  despoiling  the  national  property, 
in  spite  of  the  laws  of  the  republic  as  to  guano.  In  entering 
the  port  of  Iquique  and  in  leaving  it  on  a  lawful  voyage,  they 
would  have  exercised  a  perfect  right.  When  they  went  so  far 
as  to  take  possession  of  the  national  property,  they  appealed 
to  a  possible  right  of  war,  and  took  the  incidental  hazards,  as 
participants  in  the  violence  committed  by  the  revolutionists. 
They  dealt  with  the  revolutionists  not  as  mere  de  facto  author- 
ities, but  as  the  Government  of  Peru,  possessing  power  to  deal 
with  guano  in  defiance  of  the  national  laws.  Peru  could  justly 
reclaim  the  guano  on  the jt^  postliminii.  ^ 

Mr.  Osma  also  stated  that  both  Chile  and  France  had  recog- 
nized the  rights  of  the  Peruvian  Government  in  the  matter. 
The  Chilean  Government  had  refused  to  intervene  in  behalf  of 
the  three  Chilean  vessels  which  were  seized  at  the  same  time 

'  Mr.  Osma  commented  on  the  case  of  the  Ihrcas  C,  Tealon,  an  American 
vetsel,  which  had  been  hailed  and  brought  to  on  the  high  seas  by  the 
Tumhe$,  Mr.  Clay  had  protested  against  this  act  as  ''an  attempt  to  visit 
a  yessel  of  the  United  States  in  time  of  profound  peace.''  Mr.  Osma 
denied  that  there  had  been  in  fact  any  attempt  by  the  Tumbet  to  exercise 
the  belligerent  right  of  visitation  and  search,  but  expressed  surprise  that 
Mr.  Clay  should  have  based  his  protest  on  that  ground^  when  by  his  argn- 
ment  in  the  cases  of  the  Oeorgiana  and  the  Lizzie  Thompson  he  had  declared 
that  Peru  was  in  a  state  of  civil  war.  ''A  nation  could  not/'  said  Mr.  Osma, 
"be  in  a  state  of  peace  as  regarded  its  rights  and  in  a  state  of  war  as 
regarded  its  obligations."  Mr.  Cass,  in  support  of  Mr.  Clay's  action,  replied 
that,  according  to  her  own  contention,  Pern  was,  as  to  her  intercourse 
with  other  powers,  "  in  a  state  of  peace."  Neither  party  had  claimed  the 
rights  of  a  belligerent.  Mr.  Cass  observed,  however,  that  in  his  own 
opinion  a  state  of  civil  war  did  exist,  and  that  either  party  was  at  liberty 
to  exercise  belligerent  rights,  should  it  claim  to  do  so,  in  conformity  with 
recognized  principles.  It  appeared  that  the  Dorcas  C,  Teaton,  under  a 
contract  with  the  commander  of  the  Tumbes,  which  the  authorities  at 
Callao  carried  out,  obtained  a  profitable  cargo  of  guano ;  and  on  Mr.  Osma's 
disclaimer  that  anything  ''offensive"  was  intended  by  Peru,  and  that  any 
"force"  was  used,  Mr.  Cass  declared  that  the  United  States  had  ''no  longer 
any  cause  of  complaint  against  the  Government  of  Peru  for  this  detention 
of  one  of  their  vessels. " 

^  Vattel,  Book  III.  ch.  13,  sec.  196. 
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as  the  Oeorgiana  and  the  Lizzie  Thompson^  and  had  notified 
of  its  decision.  M.  Fr^rant,  the  French  consul  at  Iquiquc 
had  chartered  the  Lizzie  Thompson^  had  appealed  to  the  Fi 
charge  at  Lima  for  his  official  intervention;  but  the  c] 
had  informed  the  Peruvian  Government  that  it  had 
within  its  rights,  and  had,  moreover,  demanded  of  the  c 
the  surrender  of  his  office. 

With  his  note  of  August  4  Mr.  Osma 

^^r  JohMon      °*^^^^^^®^  ^  ^r*  C*^^  *^®  opinion  of  Mr. 
erdy  Johnson,  in  which  the  latter  maintai 

1.  That  the  vessels  at  the  time  of  their  seizure  were  en( 
in  loading  guano  from  deposits  which  notoriously  belong 
the  Government  of  Peru,  and  had  for  years  constitutes 
principal  source  of  its  revenue. 

2.  The  authority  to  load  was  not  obtained  ft*om  the  Go 
ment  of  Peru,  but  from  a  usurping  body  of  her  subjects, 
mitting,  by  their  very  acts,  treason  against  her,  and  to  i 
no  belligerent  recognition  had  been  given  by  the  United  8 
which  had  lately  negotiated  a  treaty  with  the  govemmc 
Lima. 

3.  Until  there  is  a  recognized  change  in  the  conditioi 
government  it  has  the  rights  and  responsibility  of  governi 
and  until  governments  have  in  the  exercise  of  their  right 
ognized  an  insurrection  or  rebellion,  so  marked  and  long 
tinned  as  likely  to  result  in  general  or  partial  perms 
success,  as  an  actual  government,  the  original  govemmc 
to  be  treated  as  the  original  government  and  is  responsib 
the  acts  of  the  rebels. 

There  was  one  aspect  of  the  Peruvian 
ummaiy  0  Argu-  ^  presented  by  Mr.  Osma  which  Mr. 
and  Judge  Black  did  not  specifically  dig 
namely,  the  right  of  the  revolutionary  forces,  when  in  the 
porary  occupation  of  a  place,  to  dispose  of  the  public  pro 
there  situate.  Probably  they  did  not  deem  it  necessary  t 
cuss  this  question.  Indeed  they  seem  to  have  considered 
disiwsed  of  by  their  definition  of  the  rights  of  the  revolutic 
occupant.  In  eflfect  they  did  not  recognize  any  limitati 
such  rights.  In  one  of  his  diplomatic  papers  Mr.  Cass  expi 
declared  that  when  the  place  where  the  guano  was  depc 
"  was  conquered  from  its  previous  rulers,  all  authority  and . 
diction  over  it,  legislative,  executive,  and  judicial,  so  f 

•  S.  Ex.  Doc.  25, 35  Cong.  2  seas. 
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foreigners  were  concerned  with  it,  passed  to  and  became  vested 
in  the  conquerors."    He  further  said: 

^^ According  to  Mr.  Osma's  reasoning,  there  are  two  govem- 
meuts  in  southern  Peru.  Each  stands  in  an  attitude  of  deadly 
hostility  to  the  other,  but  foreigners  are  bound  by  the  laws  of 
both.  The  one  is  supreme  in  the  power  to  levy  taxes  on  gen- 
eral commerce,  but  the  trade  in  guano  can  be  licensed  only  by 
the  other.  Guano  is  a  usual  and  lawful  article  of  commerce, 
but  a  dealer  must  refuse  to  take  it  from  the  parties  who  have 
it  to  sell ;  he  must  make  his  contracts  with  others  who  are  out 
of  possession  and  can  not  deliver  it.  The  government  at 
Lima  has  made  one  law  on  the  subject,  but  is  wholly  unable  to 
execute  it  or  to  protect  any  person  who  obeys  it,  while  the 
revolutionary  government  has  another  law,  backed  by  all  the 
power  which  is  necessary  to  enforce  it.  I  am  constrained  to 
insist  that  an  American  is  not  punishable  for  failing  to  square 
his  conduct  by  the  requirements  of  the  former  law.  The  fact 
that  the  steamer  Tumhes  was  able  to  arrest  the  American  ves- 
sels in  the  act  of  taking  in  their  cargoes  does  not  prove  to  my 
satisfaction  that  the  government  at  Lima  had  the  power  to 
make  laws  at  the  place  of  capture.  A  mere  irraption  by  the 
forces  of  one  belligerent  into  the  territory  of  another  does  not 
create  legislative  supremacy.  •  •  •  Even  if  the  Tumhes 
had  been  accompanied  by  force  enough  to  subdue  the  country 
and  keep  possession  of  it,  the  government  at  Lima  would  not 
have  been  authorized  to  punish  the  peaceable  citizens  of  neu- 
tral states  for  acts  which  were  lawful  at  the  time  they  were 
done."* 

As  the  argnment  thus  set  forth  assumed  the  absolute  power 
of  the  revolutionary  occupant  as  by  right  of  conquest  over 
the  territory  occupied  by  him,  it  was  undoubtedly  superfluous, 
on  the  assumption  that  that  view  was  correct,  to  discass  the 
right  of  such  an  occupant  to  disx>ose,  in  whole  or  in  part,  of 
the  national  property,  whether  consisting  of  guano  deposits 
or  of  anything  else  of  value.  And  it  is  quite  true  that  down 
to  the  middle  of  the  eighteenth  century  the  practice  of  bel- 
ligerent nations  was  in  accord  with  the  theory  that  all  kinds 
of  property,  coming  into  the  hands  of  one  of  the  parties  to  the 
war,  vested  in  him  as  conqueror  and  were  subject  to  his  abso- 
lute disi)osal,  so  that  he  might  even  alienate  or  cede  the  occu- 
pied territory  while  the  issue  of  hostilities  remained  undecided.* 
But  since  that  period  this  rule  has  been  either  abandoned  or 
subjected  to  very  considerable  limitations  both  in  theory  and 
in  practice;  and  in  view  of  this  change  the  validity  of  the 


'  Mr.  Case  to  Mr.  Clay,  November  26,  1858. 
«  Hall,  iDt.  Law,  4th  ed.  482  et  acq. 
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seizure  of  tbe  Oeorgiana  and  the  Lizzie  Thompson  may  be  sai< 
some  measare  to  have  depended  on  the  answer  to  be  givei 
these  questions:  (1)  To  what  extent  does  a  recognized  1 
ligerent  possess  the  right  to  dispose  of  the  public  property 
territory  which  he  temporarily  occupies!  (2)  Under  what 
cumstances  must  a  revolutionary  chief  be  recognized  by 
titular  government  as  possessing  that  right!  (3)  Are  gu 
deposits  belonging  to  the  nation  to  be  considered  as  propc 
over  which  the  belligerent  occupant's  right  of  disposal 
unlimited  !  (4)  If  not,  to  what  extent  may  he  dispose  of  the 
In  the  course  of  his  discussions  Mr.  Oc 
Bnptaw  of  Wplo-  (Offered  in  behalf  of  his  government  to  sub 
the  controversy  to  arbitration.  Subsequei 
Mr.  Gass  informed  Mr.  Osma  that  it  had  been  decided  to  adj 
the  case  at  Lima,^  and  still  later  he  instructed  Mr.  Clay  t 
the  proposition  to  arbitrate  had  been  made  known  to 
owners  of  the  vessels,  and  that  in  scarcely  a  single  insta 
had  it  been  unequivocally  accepted.  He  added  that,  as 
government  was  unwilling  to  assent  to  arbitration  with 
the  consent  of  at  least  a  majority  in  interest  of  the  own 
the  proposition  must  be  considered  as  at  an  end;  and 
directed  Mr.  Clay  to  demand  of  the  Peruvian  Government 
immediate  adjustment  of  the  claira.=^  After  dispatching  tl 
instructions  Mr.  Gass  had  several  interviews  with  Mr.  Gipri 
G.  Zegarra,  Mr.  Osma's  successor,  but  without  accomplish 
a  satisfactory  result.'  He  therefore  directed  Mr.  Glay,  in 
instruction  which  was  to  be  handed  to  him  by  a  naval  < 
cer,  to  seek  an  early  interview  with  the  minister  for  fore 
affairs,  and  to  inform  him  that  he  would  await  for  five  daj 
categorical  answer  to  the  propositions: 

1.  To  acknowledge  responsibility  for  the  seizure  and  cor 
cation  of  the  Oeorgiana  and  the  Lizzie  Thompson^  leaving 
amount  of  the  indemnity  for  equitable  assessment. 

2.  To  enter  into  a  convention  for  a  joint  commission  to  dec 
upon  the  amount  Of  the  indemnity,  and  to  investigate  and 
judicate  all  other  claims  of  citizens  of  either  republic  agai 
the  other.  If  a  clear  and  unequivocal  offer  should  be  m 
by  Peru  to  pay  a  gross  sum,  to  be  distributed  by  the  Uni 


» Note  of  November  29, 1858,  MS. 

«  Mr.  Cafls  to  Mr.  Clay,  March  2, 1859,  Id. 

3  Mr.  Cass  to  Mr.  Clay,  September  14, 1859,  Id. 
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States,  Mr.  Clay  was  to  refer  it  to  his  goverDinent  and  await 
further  instructions;  but  if,  without  making  such  an  offer, 
Peru  should  refuse  the  first  proposition  in  regard  to  the  two 
vessels  in  question,  the  second  proposition  was  to  fall  with  it. 
After  the  lapse  of  five  days,  if  a  satisfeKstory  reply  should  not 
have  been  received,  Mr.  Olay  was  instructed  to  demand  his 
passxwrts  and  return  on  a  man-of-war  to  the  United  States. 
And  he  was  informed  that,  as  soon  as  intelligence  of  his 
withdrawal  was  received,  Mr.  Zegarra's  passports  would  be 
tendered  to  him  and  diplomatic  relations  broken  off;  and  that 
the  whole  subject  wonld  then  be  submitted  to  Congress  for  its 
coDsideration.  If,  however,  the  Peruvian  Government,  while 
manifesting  a  disposition  to  make  a  satisfactory  settlement, 
should  desire  a  few  more  days  for  the  purpose  of  arranging 
the  details,  Mr.  Clay  was  instructed  that  he  might  remain  a 
few  days  longer  for  that  purpose,  but  not  to  exceed  a  fortnight, 
at  the  end  of  which  he  was  to  take  his  departure,  if  no  adjust- 
ment had  been  consummated.^ 

Mr.  Olay  promptly  submitted  the  propositions  of  his  govern- 
ment to  that  of  Peru,*  but,  owing  to  a  sudden  change  in  the 
ministry  of  foreign  affairs,  he  felt  obliged  to  waive  the  require- 
ment of  an  immediate  acceptance  of  them.  Under  the  circum- 
stances his  action  was  approved,  but  he  was  informed  that  if, 
on  the  receipt  of  this  approval,  the  propositions  of  the  United 
States  should  still  remain  unaccepted  he  would  be  expected 
immediately  to  carry  out  his  instructions.^    Acting  upon  this 

'  Mr.  Cass  to  Mr.  Clay,  April  25, 1860,  MS. 

'June  5, 1860,  Id. 

*  Mr.  Trescot,  acting  Secretary  of  State,  to  Mr.  Clay,  July  19,  1860.  In 
this  instmctiou  Mr.  Trescot,  referring  to  the  fact  that  Mr.  Clay  had 
solicited  the  commander  of  the  Pacific  squadron  to  send  a  man-of-war  to 
Callao,  said:  '*  Should  the  Lancaster  have  arrived  at  Callao  in  answer  to 
yoar  invitation,  I  must  remind  yon  that  the  President  has  repeatedly 
applied  to  Congress  for  a  general  authority  to  use  the  naval  forces  of  the 
United  States  for  the  purpose  of  enforcing  by  hostile  measures  the  pay- 
ment of  the  just  claims  of  our  citizens  against  foreign  governments,  but 
the  authority  has  always  been  refused,  and  consequently  neither  the  oflB- 
ccr  in  command  nor  yourself  would  be  warranted  in  employing  any  vessel 
of  the  United  States  for  such  a  purpose.  And  I  will  add  further  that,  in 
view  of  this  fact,  the  department  considers  it  inexpedient  to  ask  from  the 
Secretary  of  the  Navy  such  orders  for  the  cooperation  of  the  Pacific 
squadron  as  you  desire.  Should  the  claims  not  be  satisfactorily  adjusted, 
the  whole  subject  will  be  submitted  to  Congress  at  the  commencement  of 
the  next  session.'' 
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direction,  he  held  with  the  minister  for  foreign  affairs  Septe 
ber  28,  I860,  a  conference  in  which  he  pressed  the  propositi 
that  the  Government  of  Peru  should  agree  to  pay  a  gross  s 
in  full  of  all  claims  of  citizens  of  the  United  States,  the  amoi 
of  such  sum  to  be  fixed  by  a  mixed  commission,  which  shoi 
also  adjudicate  the  claims  of  citizens  of  Peru  against  i 
United  States.  This  proposition,  which  was  answered  with 
offer  to  submit  all  claims  alike  to  arbitration,  Mr.  Clay  on  i 
2d  of  October  renewed,  giving  the  Peruvian  Government  ti 
o'clock  in  the  afternoon  of  Saturday,  October  6,  to  mak( 
reply,  and  declaring  that  if  by  that  time  none  of  his  prop< 
tions  should  be  accepted  he  would  demand  his  passports  9 
suspend  diplomatic  intercourse.  On  the  afternoon  of  the  < 
Mr.  Glaj''  received  from  Mr.  Melgar,  then  minister  for  forei 
affairs,  an  undated  note  politely  declining  his  propositio 
but  renewing  the  offer  to  arbitrate  all  claims.  On  the  Otli 
October  Mr.  Clay  demanded  his  passports.  They  were  seni 
him,  but  their  reception  was  followed  by  further  corrcspoi 
ence  and  conferences.  The  situation  remaining,  however, 
spite  of  these  efforts,  substantially  unchanged,  Mr.  Glay 
October  20, 1860,  notified  the  consuls  of  the  United  States 
Peru,  by  a  circular  note,  that  diplomatic  relations  between 
two  countries  had  been  suspended,  and  that  the  United  Sta 
would  from  that  day  be  without  a  diplomatic  agent  in  Pe 
His  delay  in  breaking  off  diplomatic  relations  was  dis 
proved.^  Mr.  Zegarra,  on  learning  that  diplomatic  relati< 
had  been  suspended  at  Lima,  asked  for  his  passports,  and  tl 
were  duly  transmitted  to  him. 

When  Mr.  Lincoln  became  President 
^^"teation  ^^  restored  diplomatic  relations  with  Peru  s 
sent  Mr.  Gbristopher  Bobinson,  of  Oonnei 
cut,  as  minister  to  Lima.  Negotiations  ensued,  and  a  prop< 
tion  of  Peru  to  refer  the  claims  of  the  Georgiana  and  the  Lu 
Thompson  to  the  head  of  some  friendly  state  was  accept 
On  December  20, 1862,  a  convention  was  signed  at  Lima, 
which  the  King  of  Belgium  was  named  as  "arbiter,  umpi 
and  friendly  arbitrator,"  with  "the  most  ample  power  to  dec 
and  determine  all  the  questions,  both  of  law  and  fact," 
regard  to  the  seizure  and  confiscation  of  the  vessels.  It  ^ 
agreed  that  the  claims  should  be  decided  on  the  diploma 
correspondence,  but  either  party  was  to  be  at  liberty  to  pre8( 
to  the  arbiter  other  papers,  such  papers  to  be  communicai 


>  Mr.  Cass  to  Mr.  Clay,  November  10, 1860,  MS. 
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to  the  other  party  within  foar  months  after  the  ratifleation  of 
the  convention.  Both  parties  were  required  to  submit  their 
documents  to  the  arbiter  within  six  months  after  he  should 
have  signified  his  consent  to  act.  The  ratifications  of  the  con- 
vention were  exchanged  at  Lima,  April  21, 18G3. 

On  July  28, 1863,  Mr.  Seward,  as  Secretary 

^iSSiSto  to^Aof*  ^^  ^***®'  transmitted  to  Mr.  Henry  S.  Sanford, 
then  minister  of  the  United  States  at  Brussels, 
copies  of  the  convention,  together  with  "  so  much  of  the  official 
oorresxK>ndence  upon  the  subject"  as  had  been  'Sprinted,"  from 
which  he  said  the  points  at  issue  might  '^easily  be  ascer- 
tained." He  instructed  Mr.  Sanford  to  proi)ose  to  the  diplo- 
matic representative  of  Peru  at  Brussels,  if  he  had  arrived 
there,  to  address  a  joint  note  to  the  Belgian  minister  for 
foreign  affairs,  requesting  that  the  King  might  be  pleased  to 
accept  the  trust  proposed  to  be  conferred  upon  him.  The 
Department  of  State,  said  Mr.  Seward,  had  prepared  complete 
copies  of  all  the  papers  called  for  by  the  convention,  but  had 
deemed  it  advisable  to  delay  sending  them  till  the  result  of  the 
application  to  the  King  should  be  known.  Mr.  Sanford  and 
the  Peruvian  minister,  at  the  request  of  the  latter,  prepared 
identic  notes  instead  of  a  joint  note,  to  the  minister  for  foreign 
affairs,  and  delivered  them  to  him  at  the  same  time  in  person. 
The  notes  bore  date  August,  27, 1863.'  Mr.  Rogier,  the  minis- 
ter for  foreign  affairs,  promised  to  communicate  with  the  King, 
at  the  same  time  expressing  confidence  that  the  trust  would 
be  accepted.  Under  the  circumstances  the  matter  was  con- 
sidered by  the  United  States  as  practically  settled,  and  the 
remaining  documents  were  sent  to  Mr.  Sanford  in  order  that 
they  might  be  translated  into  French  for  submission  to  the 
arbitrator.^  On  January  14, 1864,  however,  Mr.  Rogier,  form- 
ally replying  to  Mr.  Sanford's  note  of  the  27th  of  the  preceding 
August,  stated  that  His  Majesty,  after  examining  wbat  had 
been  published  on  the  controversy,  perceived  that  the  arbitra- 
tion would  be  "of  a  very  delicate  nature  by  reason  of  the 
special  circumstances "  of  the  case,  and  that  the  question  of 
fact  as  well  as  of  equity  was  complicated  by  a  question  of  law 
which  it  would  be  difficult  to  decide  at  a  distance  from  the 
place  at  which  it  arose,  and  without  having  a  perfect  knowl- 
edge of  local  legislation,  which  it  was  not  easy  to  obtain  so  far 

1  Mr.  Sanford  to  Mr.  Seward,  Aiigast  27,  1863,  MS. 
<  Mr.  Seward  to  Mr.  Sanford,  September  12,  1863,  Id. 
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away.  His  Majesty  was  therefore  compelled  to  decline  t 
role  of  arbitrator.^  The  pointed  intimation  in  Mr.  Bogie 
note,  that  in  the  opinion  of  the  King  the  decision  of  the  a 
must  depend  on  local  legislation,  was  more  fully  conveyed 
Mr.  Sanford  by  His  Majesty  himself  in  an  interview  of  Janug 
29, 1864.  In  a  confidential  dispatch  to  Mr.  Seward  of  that  d 
Mr.  Sanford  said : 

"I  have  to  report  that  His  Majesty  referred  to  his  havi 
declined  the  arbitration  of  our  question  with  Chile,^  ton< 
ing  the  seizure  of  the  Qeorgiana  and  the  Lizzie  ThompsoUj 
account  of  the  delicate  circumstances  which  were  connect 
with  tbe  case,  and  his  want  of  sufficient  data  as  to  the  loi 
legislation  of  the  two  countries  to  enable  him  to  come  to  a  o 
rect  conclusion.  He  added  that  he  had  looked  into  the  ca 
and  he  must  say  that  he  did  not  think  we  had  the  strongs 
side  of  it;  indeed  he  would  have  been  constrained,  had 
accepted  the  position  of  arbiter,  to  decide  it  against  us,  a 
that  his  desire  not  to  make  a  decision  unfavorable  to  us  h 
been  a  motive  for  declining  to  accept  the  trust  which  had  be< 
in  so  flattering  a  manner,  oflered  to  him." 

In  view  of  the  declination  of  the  arbitrat 

^  the^oS™  *^    ^^^  especially  of  the  reasons  which  he  ga 

for  it,  the  Government  of  the  United  Stat 

decided  to  accept  his  adverse  opinion,  and  to  treat  the  clai: 

as  finally  disposed  of.    Of  this  decision  the  Peruvian  minis 

at  Washington  was  informed  in  the  following  note: 

"Department  of  State, 

"  Washington^  July  9,  lS6d 
"  To  Sefior  F.  L.  Barreda, 

^^Minister  Resident  of  PerUj 

"  Washington^  D.  C. 
"  Sir  :  You  are  aware  that  His  Majesty,  the  King  of  the  B 
gians,  has  declined  to  act  as  the  arbiter  between  your  govei 
ment  and  that  of  the  United  States  in  the  controversy  relatj 
to  the  capture  of  the  Lizzie  Thompson  and  Georgiana.    Tl 
circumstance,  taken  in  connection  with  the  reasons  iissigii 
by  His  Majesty  for  his  refusal,  has  been  taken  into  due  ct 
sideration  by  this  government,  and  I  am  directed  by  t 
President  to  announce  to  you  as  the  result  that  there  is 
intention  on  our  part  to  refer  the  subject  to  the  arbitramc 
of  any  other  power,  or  to  pursue  the  subject  further. 
"  I  avail  myself,  etc., 

"William  H.  Seward.^ 


'  Mr.  Sanford  to  Mr.  Seward,  January  14, 1864,  MS. 

2  Doubtless  inadvertently  written  by  Mr.  Sanford  for  Peru. 
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Replying  to  this  note  Mr.  Barreda  said :  <<  My  government  will 
da]y  appreciate  this  spontaneous  action  of  that  of  the  United 
States,  which^  while  it  illustrates  the  moderation  and  justice 
of  its  principles,  proves  also  the  friendly  sentiments  it  fosters 
toward  the  country  I  have  the  honor  to  represent.^* 

Another  expression  of  appreciation  was  afterward  made  by 
direction  of  the  Peruvian  Government;'  in  answer  to  which  Mr. 
Seward  declared  that  the  Government  of  the  United  States 
had  been  <<  guided  by  its  sense  of  justice  toward  Peru,  and  its 
sincere  desire  to  strengthen  the  friendly  relations  which  now 
so  happily  subsist  between  them.'^^ 

A  claim  somewhat  similar  in  principle  to 

Gmo  of  BaboEg.  those  in  the  cases  of  the  Oeorgiana  and  the  Liz- 
zie Thompson,  since  it  involved  the  right  of 
Yivanco  and  his  partisans  to  deal  with  the  guano  under  or 
claimed  to  be  under  their  control,  came  before  the  mixed  com- 
mission which  sat  at  Lima  in  1863  under  the  convention  be- 
tween the  United  States  and  Peru  of  the  12th  of  January  of 
that  year.  It  appeared  that  in  March  1857  Henry  W.  £aborg, 
for  himself  and  others,  entered  into  a  contract  in  the  harbor 
of  CaUao  with  Admiral  Yallue-Beistra,  representing  General 
Yivanco,  by  virtue  of  which  he  obtained  permission  to  export 
10,000  tons  of  guano  from  the  Ghincha  Islands,  which  were 

'Mr.  Barreda  to  Mr.  Seward,  July  12,  1864,  MS. 

*Peravian  minister  to  Mr.  Seward,  September  20,  1864. 

"Mr.  Seward  to  the  PemviaD  minister,  November  23,  1864.  When  the 
arbitrator  declined  to  serve,  the  translation  and  printing  of  the  papers  of 
the  United  States  had  nearly  been  completed,  and,  as  it  was  then  supposed 
that  a  negotiation  might  be  undertaken  for  a  new. convention,  Mr.  Sanford 
had  the  work  finished.  The  papers  when  printed  wore  bound  in  a  volume, 
of  which  the  title  page  reads :  Correspondance  Diplomatique  |  entre  I  les 
£tats-Unis  etle  P^rou  |  au  sujetdelasaisieet  de  la  confiscation  |  des  navi- 
resAm^ricains  |  la  Lizzie  ThompsoAet  la  Georgiana,  etc.  |  (1858-1859-1860.) 
Bruxelles,  |  Imprimerie  de  Cli.  Lelong,  |  rue  du  Commerce,  25,  |  1864. 
Appleton*8  Am.  Cyclopiedia,  tit.  Peru,  states  that  the  Peruvian  Government 
*^  in  1873  paid  with  interest  the  amount  claimed  by  the  owners  of  the  vessels 
for  damages.  '^  The  writer  of  this  statement  probably  was  misled  by  the 
payment  of  awards  nnder  the  convention  of  December  4,  1868.  On  several 
occasions  the  Department  of  State  of  the  United  States  has  taken  the 
ground  that,  apart  from  Mr.  Seward's  communication  to  Mr.  Barreda,  the 
claims  were  afterward  barred  by  Article  V.  of  the  convention  between  the 
United  States  and  Peru  of  December  4,  1868.  (Mr.  Fish,  Sec.  of  State, 
to  Mr.  Byrnes,  December  22,  1870,  MS.  Dom.  Let.  vol.  87,  p.  344;  Mr. 
Qresham,  Sec.  of  State,  to  Mr.  O'Neil,  January  13,  1894.  See  also  Mr. 
Seward  to  Mr.  Byrnes,  Dec  1,  1868,  MS.  Dom.  Let.  vol.  79,  p.  555.) 
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then  under  Vivanco's  control.  On  this  concession  Mr.  Rab 
paid  Admiral  Valine- Eeistra  in  advance  $7,000,  and  he  im 
diately  chartered  vessels  and  involved  himself  in  heavy 
bilities  for  the  purpose  of  carrying  out  his  enterprise.  ] 
before  he  had  removed  any  guano  the  Government  of  P 
recovered  possession  of  the  islands  and  absolutely  refused 
recognize  Mr.  Baborg's  contract.  In  consequence  he  mad 
claim  against  Peru  for  more  than  $800,000.  The  commissi 
ers  (Messrs.  Mackie,  Alvares,  and  Tiirara),  Mr.  Squier  ( 
senting,  disallowed  the  claim,  saying: 

**  There  are  no  principles  of  public  law  more  clearly  1 
down  than  those  which  define  the  duties  and  obligations  o 
foreigner  resident  in  a  country  and  engaged  in  commerce  t\n 
Kent  says  (vol.  1,  p.  74)  that  *  if  a  person  goes  into  a  fore 
country  and  engages  in  trade  there,  he  is  by  the  law  of  nati( 
to  be  considered  a  merchant  of  that  country  and  a  subject 
all  civil  purposes.' 

"  The  first  article  of  the  treaty  between  the  United  Sta 
and  Peru  of  26th  July  1851  stipulates  that  there  ^  shall 
perfect  and  perpetual  peace  and  friendship  between  the  Uni 
States  of  America  and  the  republic  of  Peru,  and  between  tl 
respective  territories,  people,  and  citizens,  without  distinct 
of  persons  and  places.' 

"And  yet  Henry  W.  Raborg,  a  citizen  of  the  United  Stal 
residing  in  Lima,  engaged  in  trade  there,  and  a  subject  of 
recognized  government  made  a  contract  with  and  advan< 
money  to  an  enemy  of  that  government,  by  which  acts 
violated  his  first  and  most  solemn  duty  as  a  neutral  and  a 
citizen  of  the  United  States;  and  at  the  same  time  broke 
plighted  faith  of  his  government,  and  as  an  individual  c( 
mitted  an  act  of  war  against  the  government  which  proteci 
him  and  with  which  his  own  was  at  peace. 

"  In  the  opinion  of  the  mixed  commission  the  contract 
Henry^  W.  Raborg  is  null  and  void,  and  they  decide  that  i 
claim  is  disallowed.'' 
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PERUYIAI^  CLAIMS  COMMISSION:  COISTENTION 
BETWEEN  THE  UNITED  STATES  AND  PEEU  OF 
JANUARY  12,  1863. 

^^  .  By  the  conveDtion  referred  to  in  the  title  of 

Coiiventum.  *  *  ^^^  present  chapter  the  contracting  parties 
agreed  to  sabmit  all  claims  of  <^  citizens  "of 
the  one  coantry  against  the  government  of  the  other  which 
had  not  been  embraced  in  any  prior  conventional  or  diplo- 
matic agreement,  and  statements  of  which,  soliciting  the 
interposition  of  either  government,  had,  previously  to  the 
exchange  of  the  ratifications  of  the  convention,  been  filed  in 
the  Department  of  State  at  Washington,  or  the  department 
of  foreign  affairs  at  Lima,  to  a  mixed  commission  of  four  per- 
sons, two  of  whom  should  be  appointed  by  each  government. 
The  four  commissioners  so  apiSointed  were  required  to  meet  in 
Lima  within  three  months  alter  the  exchange  of  the  ratifica- 
tions of  the  convention,^  and  to  take,  severally,  an  oath  before 
the  supreme  court  of  Peru  that  they  would  "carefully  exam- 
ine and  impartially  decide,  according  to  the  principles  of  jus- 
tice and  equity,  the  principles  of  international  law  and  treaty 
stipulations,  upon  all  the  claims  laid  before  them  under  the 
provisions  of  this  convention,  and  in  accordance  with  the  evi- 
dence submitted  on  the  part  of  either  government." 

The  commissioners  were  further  required,  immediately  after 
their  organization,  and  before  proceeding  to  any  other  busi- 
ness, ^<to  name  a  fifth  person  to  act  as  an  arbitrator  or  umpire 
in  any  case  or  cases  in  which  they  may  themselves  differ  in 
opinion."  The  umpire  thus  chosen  was  obliged  to  take  and 
subscribe  an  oath  similar  to  that  of  the  commissioners. 


^The  ratifications  were  exchanged  at  Lima,  April  18,  1863. 

1615 
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After  the  selection  of  the  umpire,  it  was  provided  thi 
commissioners  should  at  once  proceed  to  examine  and  i 
the  claims  embraced  in  the  convention,  and  that  they  s] 
if  required,  hear  ^<one  person  in  behalf  of  each  govemm< 
each  separate  claim."  It  was  expressly  stipulated  thj 
agreement  of  any  three  of  the  commissioners  should  be 
respects  sufficient  for  a  decision.  Any  sums  awarded  1 
commission  were  to  be  paid  by  the  government  against 
they  were  awarded  within  one  month  after  it  should 
received  from  the  commissioners  the  report,  which  thec( 
tion  required  them  to  make,  of  the  result  of  their  proceed 
and  for  any  delay  in  payment  after  the  expiration  of  the : 
it  was  stipulated  that  interest  should  be  allowed  at  the  i 
6  per  cent. 

The  commission  was  required  to  terminate  its  labors 
months  from  and  including  the  day  of  its  organization; 
further  period  of  a  month  was  allowed  the  umpire  for  tl 
position  of  any  cases  which  might  then  be  pending  befor 

Each  government  was  required  to  appoint  a  secrets 
assist  in  the  transaction  of  the  business  of  the  commissic 
to  keep  a  record  of  its  proceedings. 

The  commissioners  were  authorized  to  make  all  neo 
rules  for  the  conduct  of  their  business. 

Appropriate  provision  was  made  in  the  convention  1 
payment  of  expenses. 

The  commissioners  on  the  part  of  the  1 
^^'^'^ll^;^^  States  were  B.  George  Squier,  of  New 
who  was  appointed  by  the  President,  I 
with  the  advice  and  consent  of  the  Senate,  on  March  11 
and  James  S.  Mackie,  of  Ohio,  who  was  appointed  on  J 
1863,  and  who  was  furnished  with  a  commission  to  coi 
till  the  end  of  the  next  session  of  the  Senate,  that  1km 
being  in  session  at  the  time  of  his  appointment. 

The  commissioners  on  the  part  of  Peru  were  Felipe  B 
Alvarez  and  Santiago  Tdrara. 

On  July  11, 1863,  the  two  United  States  commissi 
together  with  Henry  R.  de  la  Eeintrie,  American  agen 
J.  Huntington  Lyman,  American  secretary,  appeared  t 
legation  of  the  United  States  at  Lima,  and  before  th< 
Christopher  Robinson,  minister  of  the  United  States  a 
post,  severally  took  aud  subscribed  the  oath  of  loyal 
forth  in  the  act  of  Congress  of  July  2, 1862. 
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On  the  same  day  both  the  American  and  the  Peravian  com- 
missioners appeared  before  the  supreme  court  of  Pern  and  made 
and  subscribed  the  oath  prescribed  by  the  convention. 

The  commissioners  held  their  first  formal  meeting  on  the  17th 
of  July.  They  then  examined  their  credentials,  which  were 
found  to  be  satis&ctory,  and  effected  an  organization,  electing 
Sefior  T4rara  as  president.  It  was,  however,  subsequently 
agreed  that  the  chair  should  be  occupied  by  the  commissioners 
in  regular  rotation  for  a  month  each. 

On  July  20, 1863,  the  commissioners  assem- 
^^  .  bled  at  the  university,  the  place  selected  by  the 

Government  of  Peru  for  their  sessions,  and,  as 
directed  in  the  second  article  of  the  convention,  proceeded  to 
the  choice  of  an  umpire.  They  agreed  upon  Gen.  Pedro  Alcan- 
tara Herran,  a  citizen  of  Colombia,  then  in  Lima,  and  addressed 
him  a  joint  letter,  to  which  he  responded  on  the  following  day, 
accepting  the  trust. 

On  the  22d  of  July  it  was  ordered  that  the  minister  of  foreign 
relations  of  Peru  should  be  notified  of  the  appointment  and 
acceptance  of  General  Herran,  and  requested  to  designate  a 
day  for  his  qualification  before  the  supreme  court,  in  accordance 
with  the  terms  of  the  convention.  At  the  same  time  the  four 
commissioners  drew  up  and  signed  a  commission  for  the  umpire. 

On  Monday,  July  27,  a  letter  was  read  from  the  minister  of 
foreign  relations,  certifying  that  General  Herran  had  appeared 
before  the  supreme  court  and  taken  and  subscribed  the  oath 
prescribed  by  the  convention.^ 

On  the  same  day  Don  Domingo  Eada,  sec- 

**"*J~^*"      retary  to  the  Peruvian  commissioners,  and  Mr. 
J.  H.  Lyman,  secretary  to  the  United  States 
commissioners,  presented  their  credentials,  which  were  found 
to  be  satisfactory. 

Don  Juan  Oviedo,  agent  of  the  Government  of  Peru,  and 
Henry  B.  de  la  Beiutrie,  agent  of  the  United  States,  also  pre- 
sented their  commisbions,  which  were  found  to  be  satisfactory. 
Mr.  de  la  Beiutrie  bore  a  commission  from  the  President,  issued 
by  and  with  the  advice  and  consent  of  the  Senate,  in  which  he 
was  designated  as  ^^  solicitor  on  the  part  of  the  United  States." 

*The  commiasioners  subseqnently  fixed  the  compensation  of  the  umpire 
at  $4,000,  in  the  cmrent  money  of  PerU;  but  General  Herran  refased  to 
accept  anything  for  his  services. 


Digitized  by  VjOOQ  IC 


1618  INTERNATIONAL   ARBITRATIONS. 

Mr.  Lyman  had  a  similar  commission,  designating  him  as 

retary  of  the  commission  on  the  part  of  the  United  Stat 

July  17, 1863,  having  been  adopted  t 

^**^^^^**      *  commissioners  as  the  day  of  their  orgj 

tion,  within  six  months  from  which  they 

obliged  to  terminate  their  labors,  they  caused  a  notice  t< 

effect  to  be  published  for  eight  days  in  a  daily  journal  at 

They  deemed  this  notice  sufficient  for  all  purposes,  in  vi 

the  extensive  publication  of  the  convention  in  both  com 

On  August  6  Mr.  De  la  Eeintrie  presented  a  partia 
embracing  sixteen  claims  against  Peru.  One  of  these 
was  ordered  to  be  taken  up,  and  the  minister  of  foreign 
tions  of  Peru  was  requested  to  furnish  to  the  commissic 
papers  specified  in  a  memorandum  submitted  by  the  ag 
the  United  States. 

On  August  13  the  agent  of  Peru  presented  three  ( 
against  the  United  States. 

At  their  session  on  August  26  the  commissioners  ordere< 
as  the  time  of  the  commission  was  limited,  the  agents  < 
two  governments  be  requested  to  present  within  ten  d 
complete  list  of  all  the  claims  in  their  hands,  and  that  a 
cases  be  ready  to  be  presented  to  the  commission  within  i 
days  from  the  passage  of  the  order. 

On  August  20  the  commissioners  promulgated  rules  fi 
government  of  their  procedure;  and  they  also  adopted 
time  to  time  various  orders  as  occasion  arose. 

They  resolved  that,  if  any  subject  should  be  brought  1 
them  which  was,  in  their  opinion,  of  more  than  ordinary  i 
tance,  a  day  should  be  designated  for  a  public  hearing  i 
case,  at  which  time,  the  secretaries  having  read  the  prii 
points,  the  parties  interested  should  have  leave  to  plead 
cause,  conformably  to  the  provisions  of  the  conventioi 
accordance  with  this  plan  Mr.  Hurtado,  counsel  for  one  ( 
claimants,  presented  on  October  11, 1863,  the  day  previ 
designated,  an  argument  on  an  important  question  of  jui 
tion  which  had  arisen  in  the  case  of  his  client,  and  the  ag 
the  United  States  replied. 

In  some  of  the  cases  before  the  commission  the  time  fix 
the  presentation  of  arguments  was  extended  for  cause  s] 

In  order  to  insure  the  satisfactory  transaction  of  bus 
the  secretaries  were  required  to  keep  a  docket  book  in  ' 
were  entered  the  several  cases  presented  to  the  commi 
and  their  current  history,  such  as  the  dates  of  hearing,  ol 
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ponement  or  adjonrnment,  and  of  final  sabmission  to  the  com- 
missioners or  the  umpire,  and  such  other  memoranda  as  might 
facilitate  action  npon  the  claims;  and  in  further  execution  of 
this  design  the  secretaries  were  directed  to  make  a  list  of  the 
documents  filed  in  each  case,  and  to  enter  such  list  in  the 
docket  with  the  claim. 

On  August  27  the  commissioners  ordered  that  a  certain  x)er- 
SOD,  a  member  of  a  commercial  house  at  Lima,^  be  requested  to 
attend  on  the  following  day  and  give  evidence  in  a  pending 
ease.  The  person  so  requested  appeared  by  arrangement  on 
the  31st  of  August  and  presented  certain  papers,  which  were 
received  in  evidence  by  the  commissioners. 

On  the  5th  of  September  the  commissioners  ordered  (1)  that 
Hhe  respective  attorneys  present  their  allegations  upon  the 
causes  referred  to  them,  together  with  the  exceptions  which 
they  may  deem  proper;"  (2)  that  the  commissioners  would 
**  decide  first  upon  the  exceptions  j'^  and  (3)  that,  should  they 
^^deem  these  exceptions  just,  the  commission  will  suspend  pro- 
ceedings,''but  that,  in  a  contrary  case,  they  would  "continue 
them." 

On  the  7th  of  September  it  was  ordered  that  "all  papers 
referring  to  claims,  whether  of  citizens  of  the  United  States 
or  Peru,  be  submitted  to  the  court,  with  or  without  argument, 
for  the  decision  of  the  ccmrt,  and  with  the  object  of  finally  dis- 
posing of  all  claims  as  contemplated  by  the  first  article  of  the 
convention  of  12th  January  1863," 

November  27,  all  the  claims  having  been  finally  disposed  of, 
the  presiding  officer  declared  the  commission  to  be  dissolved. 

Its  proceedings  had  been  characterized  by  a  spirit  of  courtesy 
and  harmony,  and  most  of  the  claims  were  disposed  of  by  the 
commissioners  withont  the  intervention  of  the  umpire. 

December  23,  1863,  President  Lincoln  com- 

FiiiAi  Beport.  niunicated  to  Congress  the  report  made  by  the 
United  States  commissioners  to  Mr.  Seward,  as 
Secretary  of  State,  of  the  result  of  the  proceedings  of  the  com- 
mission. This  report,  which  was  dated  at  Lima,  November  27, 
1863,  disclosed  the  fact  that  two  awards  were  made  against  the 
United  States,  aggregating  about  $25,300,  on  part  of  which 
interest  was  to  be  calculated  and  allowed.  For  the  discharge 
of  these  obligations,  the  President  requested  an  appropriation.^ 


^  Mr.  Bergmann,  of  the  firm  of  Templeman  &  Bergmann. 
'  H.  Ex.  Doc.  18, 38  Cong.  1  8688. 
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The  report  of  the  commissioners  was  as  follows: 

"  Mixed  Commission  of  the  United  States  and  Pee 

"  Limaj  November  27 ^ 

"  Sir  :  The  mixed  commission  of  the  United  States  and  ] 
having  discharged  the  duties  imposed  upon  them  by  the 
vention  of  January  12,  1863,  the  undersigned,  commissi 
of  the  United  States,  in  compliance  with  the  sixth  arti< 
that  convention,  have  the  honor  to  report  that  the  folio 
claims  were  presented  against  the  United  States: 

1.  Value  of  cargo  of  ship  ilZ%Aanian $106,! 

2.  Stephen  G.  Moiitauo,  loss  of  the  Eliza 117, 1 

3.  Jaan  del  Carmen  Verge! Inde 

4.  Jos^  Francisco  Lasarte 436,1 

"  In  respect  to  which  the  following  decisions  were  made 

"  1.  Allegfianian  remitted  to  the  two  governments  for  la 
jurisdiction. 

"  2,  Stephen  G,  Montano,  award  by  umpire,  $24,151.29,  < 
interest  at  the  rate  of  6  per  cent  per  annum  from  Septe 
2, 1851,  to  November  2, 1863,  all  payable  in  the  current  m 
of  the  United  States.' 

"  3.  Juan  del  Carmen  Vergel, '  in  the  silver  money  o 
United  States  or  its  equivalent,  $1,170.' 

"  4.  Jos6  F.  Lasarte,  *  dismissed.' 

'^  The  following  claims  were  presented  on  the  part  of  cit 
of  the  United  States  against  Peru,  viz: 

1.  Josiah  S.  Monroe,  owner  of  the  William  Lee $32.  ^ 

2.  Alsop  «fe  Co.,  first  claim 7,1 

3.  Franc  is  G.Riimler... J 

4.  .John  R.  Hyacinth Inde 

5.  Louis  Brand 50,( 

6.  Thomas  R.  Eldridge 7,1 

7.  Samuel  Churchman 11,  < 

8.  Dana  &  Co.,  ship  Mioh4iel  Angela 3, 5 

9.  Joseph  S.  Allen i 

10.  Matthew  Croshy,  ship  Washington 57,  J 

11.  Charles  Easton 42,: 

12.  Edward  W.  Sarton 118.' 

13.  Henry  Baker 5,( 

14.  Henry  W.  Raborg,  et  als  (2?omn  T/kwiic) 800,  ( 

15.  William  Barney ( 

16.  James  Cunningham { 

17.  A.G.Benson Indel 

18.  Henry  E.  Kinney 8,( 

19.  Alsop  &  Co.,  second  claim 5, ' 

"  In  respect  to  which  tlie  following  decisions  were  mad< 


*'  Allowed  and  awarded. 

1.  Josiah   S.  Monroe,  'in  the  current  money  of  Peru  or  its 

e<iuivalent  in  the  current  money  of  the  United  State6\.  $22, ( 

6.  Thomas  R.  Eldridge,  'in  the  current  money  of  Peru' 15,  ( 

7.  Samuel  Churchman,  'in  pesos  fuertes ' 3, i 

8.  Dana  &  Co.,  '  in  pesos  fuertc^s ' J 

9.  Joseph  S.  Allen,  'in  current  money  of  Peru' I 
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11.  Charles  Easton,  *  in  cnrient  money^  with  interest  at  the 

rate  of  6  per  cent  per  annum,  from  April  30,  1854,  to  No- 
vember 9,  1863' $19,000.00 

12.  Edward  W.  Sarton,  '  in  current  money  of  the  country,  with 

interest  at  the  rate  of  6  per  cent  per  annum,  from  Sep- 
tember 29, 1857,  to  November  24, 1863' 5,000.00 

15.  William  Barney,  '  in  current  money  of  Peru' 1, 536. 86 

'^  Of  the  preceding  awards  those  nambered  6,  11,  and  12 
were  made  by  the  umpire. 
^'The  following  claims  were  decided  unfavorably,  viz: 

2.  Alsop  &,  Co.,  no  jurisdiction. 

3.  Francis  O.  Rnmler,  no  jurisdiction. 

4.  John  R.  Hyacinth,  dismissed,  no  proof. 

5.  Louis  Brand,  disallowed. 

7.  Part  of  Samuel  Churchman's  claim,  being  for  fireight  of  ship  Berlin, 

disallowed  by  umpire. 
10.  Matthew  Crosby,  disallowed  by  umpire. 

13.  Henry  Baker,  disallowed. 

14.  Henry  W.  Raborg,  et  a2«.,  disallowed. 

16.  James  Cunningham,  proof  of  payment  of  claim  furnished  by  Peru. 

17.  A.  6.  Benson,  disallowed,  having  transferred  his  claim  to  Josd  F. 

Liasarte,  a  citizen  of  Peru,  as  against  the  United  States. 

18.  Henry  £.  Kinney,  disallowed  by  umpire. 

19.  Alsop  &  Co.,  second  claim,  disallowed  by  umpire. 

<^Ab  the  awards  in  each  individual  case  specify  the  currency 
in  which  payment  is  to  be  made,  and  as  it  is  impossible  to 
establish  in  the  extraordinary  condition  of  financial  values  in 
the  United  States  and  Peru  any  fixed  rate  of  exchange,  the 
mixed  commission  has  not  deemed  it  expedient  to  establish 
any  rule  to  govern  the  action  of  the  two  parties  to  the  conven- 
tion in  this  respect. 

''The  disbursements  of  the  commission,  on  the  part  of  the 
United  States,  have  amounted  to  only  about  five  hundred  and 
fifty  dollars.  These  disbursements  were  incurred,  with  the 
exception  of  a  liberal  gratituty  to  the  porter  in  attendance  at 
the  public  sessions,  in  behalf  of  the  United  States  commis- 
sioners alone,  and  for  necessary  purposes.  But  the  Government 
of  Peru  made  the  amplest  provision  for  the  comfort,  conven- 
ience, and  supplies  of  the  commission,  emphatically  refusing 
to  permit  us  to  share  the  common  expense,  as  provided  in  the 
convention,but  courteously  treating  us  incur  official  intercourse 
as  the  guests  of  the  nation. 

"  We  have  the  honor  to  be  sir,  your  most  obedient  servants, 

"James  S.Maokib. 
"B.  Geo.  Squier. 

"  Hon.  Wllliam  H.  Sewabd, 

^^Secretary  of  State^  Washingtoni.^ 

The  case  of  the  Alleghanian^  which  was 

^fijv^      "remitted  to  the  two  governments  for  lack  of 

jurisdiction,"  possessed    elements    of    much 

interest.     The  Alleghanian^  an  American  ship,  laden   with 

guano  which  was  shipped  at  Baltimore  for  London,  but  which 
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was  the  property  of  the  Government  of  Peru,  was  attacke< 
the  night  of  October  28, 1862,  in  the  Chesapeake  Bay,  \ 
party  of  men  belonging  to  the  Confederate  Navy,  who  \ 
under  the  command  of  two  commissioned  lieutenants  in 
service.  These  officers  were  at  the  time  acting  under  sjm 
orders  of  the  Confederate  secretary  of  the  navy,  and  the 
who  were  with  them  were  specially  detailed  from  the  Ja 
liiver  squadron.  When  the  AUeghanian  was  boarded,  she 
lying  ortt"  Wynn's  Island,  at  anchor.  The  boarding  part} 
her  on  fire,  and  she  burned  till  she  sank  with  her  cargo. 

For  the  loss  of  the  cargo  a  claim  was  presented  to  the  Un 
States  by  Mr.  Barreda,  the  Peruvian  minister  to  the  Un 
States,  whose  government  had  never  formally  acknowlecl 
the  Confederacy  as  a  belligerent  power.  On  the  9th  of  Jam 
1863  Mr.  Seward,  as  Secretary  of  State,  addressed  a  not 
Mr.  Barreda,  reviewing  the  claim  and  rejecting  it.  The  f 
as  stated  above  were  fully  admitted;  and  Mr.  Seward  dech 
that  he  agreed  with  Mr.  Barreda  ^^  in  pronouncing  the  dest 
tion  of  the  guano  in  question  a  premeditated  and  unjustifi; 
act,  which  was  committed  with  full  knowledge  of  its  na 
and  character  by  the  party  who  effected  its  destruction.^ 
Seward  further  admitted  that  the  traffic  between  Peru 
the  United  States  was  *«  carried  on  under  the  sanction  of 
general  and  municipal  laws  of  both  countries  and  of  tres 
which  guarantee  and  protect  it,''  and  that  the  parties 
^<  mutually  plighted  their  national  faith  to  respect  and  cans 
be  respected  within  their  territories,  respectively,  the  rij 
and  property  of  the  governments  and  of  the  citizens  of  the 
nations."  He  also  agreed  with  Mr.  Barreda  that  it  was  * 
lawful  to  either  government  or  its  citizens  to  paralyze  c 
injure  the  trade  [in  question]  without  incurring  the  respc 
bilities  incident  to  a  violation  of  the  same  laws  and  treat 
and  declared  the  United  States  <<  would  acknowledge 
responsibility  which  the  unjustifiable  acts  of  the  destroyei 
the  AUeghanian  imposes  upon  it."  But,  haying  thus  stated 
case,  Mr.  Seward  said : 

.  "The  only  question  that  remains  to  be  discussed  is  to  d< 
mine  what  that  responsibility  is.  Mr.  Barreda  is  certa 
distinct  enough  upon  that  subject,  for  he  closes  with  sa; 
that  he  hopes  the  government  of  Peru  will  receive  from' 
government  of  the  United  States  full  indemnity  for  the  vi 
of  the  guano  with  which  the  AUeghanian  was  freighted. 
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<^In  order,  however,  to  ascertain  what  is  the  natare  and  ex- 
tent of  the  responsibility  which  has  been  devolved  upon  this 
government,  it  will  be  necessary  to  bring  into  the  case  some 
fkcts  additional  to  those  which  have  been  presented  In  the 
statement  which  Mr.  Barreda  has  submitted. 

'^The  first  of  these  facts  is  that  an  insurrection  broke  out  in 
the  United  States  in  the  beginning  of  the  year  1861 ;  that  the 
insurgents  inaugurated  a  civil  war  which  still  is  flagrant 
throughout  a  large  portion  of  the  United  States;  that  several 
of  the  States  of  the  Union  have  been  overpowered  by  the  in- 
surgents, who  have  temporarily  subverted  the  military  and 
civil  authority  of  the  United  States,  and  set  up  a  revolution- 
ary and  pretended  government  in  its  place.  The  State  of  Vir- 
ginia was  among  the  States  in  which  the  laws  and  authorities 
of  the  United  States  have  been  thus  subverted  by  armed  and 
treasonable  revolutionary  forces.  The  insurgents  have  raised 
and  hitherto  maintained  very  considerable  military  and  marine 
forces.  They  have  occupied,  and  they  still  continue  to  occupy, 
that  portion  of  Virginia  from  which  the  destroyers  of  the  Alle- 
ghanian  proceeded,  and  into  which  they  returned  for  shelter 
and  safety  after  having  completed  their  act  of  unlawfiil  vio- 
lence, notwithstanding  the  most  diligent  efforts  of  the  govern- 
ment to  reclaim  that  territory  and  bring  it  back  Into  subjection 
to  the  laws  of  the  United  States.  The  act  which  they  commit- 
ted is  deemed  by  the  laws  of  the  United  States  as  an  act  of 
treason  and  piracy.  No  sooner  had  the  insurrection,  which 
has  been  described,  broken  out  than  this  government  rein- 
forced its  civil  authorities  by  increasing  their  naval  and  mili- 
tary forces  upon  the  largest  possible  scale,  and  with  the  most 
lavish  expenditure.  These  forces  have  been  employed  with  all 
the  diligence  and  all  the  energy  which  the  government  could 
exercise.  Insomuch  as  these  are  historical  transactions  which 
have  more  prominently  than  any  other  political  events  en- 
gaged the  attention  of  the  civilized  world  during  a  period  of 
nearly  two  years,  the  undersigned  might,  perhaps,  express 
surprise  that  they  have  not  found  any  mention  in  the  state- 
ments which  Mr.  Barreda  has  submitted.  Reports  and  papers 
which  have  been  obtained  from  the  Navy  Department,  and  of 
which  copies  are  herewith  submitted,  clearly  show  that  the 
boarding,  seizure,  and  destruction  of  the  Alleghanian  with 
her  cargo  was  an  act  of  civil  war  committed  by  the  revolution- 
ary insurgents,  and  under  the  pretended  authority  of  their 
unlawful  and  treasonable  leaders,  not  more  in  violation  of 
the  rights  of  Peru  than  in  violation  of  their  allegiance  to  the 
ITnited  States,  and  in  defiance  of  their  constitutional  and 
legal  authority.  The  same  papers  clearly  show  that  this  gov- 
ernment was  in  no  wise  informed  or  cognizant  of  the  crime 
before  its  commission,  although  it  was  extraordinarily  vigilant 
and  active  in  military  and  naval  operations  on  the  waters  and 
shores  of  the  Chesapeake;  that  its  agents  hastened  to  arrest 
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and  defeat  the  criminal  enterprise  as  soon  as  it  came  to 
knowledge,  and  that  those  agents  adopted  the  most  ener 
and  eflfective  measures  to  prevent  the  destrcction  of  the 
and  cargo,  and  to  bring  the  offenders  to  punishment,  ai 
compel  them  to  make  restitution- to  the  parties  aggrieved 

"  This  government  now  disavows  and  condemns  the  t 
action,  and  it  is  persistently  engaged  »in  the  effort  to  arrest 
inflict  upon  the  depredators  the  ample  punishment  whicl 
laws  of  the  land  award  against  those  who  commit  piracy  e 
upon  the  open  seas  or  on  the  waters  of  the  United  Statec 

"  This  government  regrets  as  sincerely  as  the  Peruvian 
emment  can  that  its  efforts  to  accomplish  these  objects 
been  thus  far  unsuccessful.  What  has  happened,  howevi 
the  case  of  the  Alleghanian  ha«  occurred  without  any 
whatever  on  the  part  of  this  government,  has  been  comm 
by  disloyal  citizens  over  whom,  through  the  operations  of 
war,  it  has  temporarily  lost  its  control.  The  governi] 
moreover,  has  spared  no  reasonable  effort  to  redress^  the  inj 
which  have  been  committed  and  to  repair  the  losses  \^ 
have  been  incurred.  It  will  still  prosecute  these  efforts 
gently  and  in  good  faith.  The  President*  is  'impressed 
deeply  with  the  justice  of  the  republic  of  Peru  to  doubt 
this  answer  to  Mr.  Barreda's  representations  will  be  f 
entirely  satisfactory." 

On  January  30,  1863,  Mr.  Barreda  replied  to  Mr.  Sewi 
note;  but  while  still  maintaining  the  liability  of  the  Ui 
States,  he  intimated  an  intention  to  refer  the  correspond 
to  his  government.  Mr.  Seward  suggested  in  a  note  o1 
7th  of  February  that  it  would  be  well  to  await  the  resu 
that  reference  before  carrying  the  discussion  further. 

When  the  claim  came  before  the  mixed  commission  at  ] 
the  agent  of  the  United  States  excepted  to  it  on  the  gn 
that  as  it  was  a  claim  of  the  government  of  Peru,  and  n 
a  "citizen"  of  that  country,  it  was  not  embraced  in  the 
vention.  The  commissioners  unanimously  sustained  th< 
ception,  and  declared  the  commission  "incompetent"  tod< 
upon  the  claim,  at  the  same  time  directing  the  expediente  i 
returned  to  the  agent  of  Peru. 

It  appears  that  subsequently  to  the  correspondence  bet^ 
Mr.  Seward  and  Mr.  Barreda,  the  guano  in  question  was  n 
ered  in  a  damaged  condition.  Sales  were  made  of  it  at  I 
more  on  May  7,  July  20,  September  8,  and  November  10  an 
1863,  the  proceeds  of  which  amounted  to  $25,962.40.  Of 
sum  the  Peruvian  Governmentreceivedone-half,or  $12,9^ 
the  rest  going  to  the  salvors.* 


1M8S.  Dept.  of  state. 
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In  the  report  of  Messrs.  Mackie  and  Squier 
teieofLoaiiBmid.  the  claim  of  Loais  Brand  against  Pern  is  re- 
ferred to  merely  as  having  been  ^Misallowed." 
Brandy  who  was  a  citizen  of  the  United  States,  presented  a 
claim  for  $50,000  for  personal  and  permanent  injuries  inflicted 
on  him  by  Peruvian  soldiers  in  1828.  It  appeared  by  claim- 
ant's representations  that  a  boat  belonging  to  the  ship  Oange$, 
lying  in  the  harbor  of  Oallao,  crossed  the  bay  at  a  prohibited 
hour  of  the  night,  disregarding  the  hail  of  a  Peruvian  frigate 
doing  guard  duty;  that  this  boat  was  captured  by  a  boat's 
crew  from  the  frigate,  but  was  rescued  before  reaching  the 
latter  by  other  boats  from  the  Ganges  and  another  ship;  that 
Rubsequently  a  guard  of  marines  boarded  the  Ganges  and 
ordered  the  first  mate  to  go  into  their  boat  for  the  purpose  of 
being  taken  to  the  frigate;  that  he  reftased,  and  that  a  scuffle 
followed  which  brought  the  master  of  the  Ganges  and  Mr. 
Brand  on  deck;  that  a  general  niel^e  ensued,  during  which 
Mr.  Brand,  seeing  a  marine  about  to  strike  down  the  master, 
fired  a  pistol  at  the  former;  that  this  shot  had  no  effect,  but 
that  Mr.  Brand  was  then  set  upon  by  the  marines,  and  was 
shot  and  otherwise  injured  in  such  manner  as  to  be  partially 
disabled  for  life.  It  did  not  appear,  however,  that  Mr.  Brand, 
either  while  he  remained  in  Peru  or  at  any  subsequent  time 
till  the  year  1854,  invoked  the  interposition  of  the  diplomatic 
agent  of  the  United  States  in  Peru,  or  of  his  government  at 
home,  for  redress.  That  twenty-six  years  should  have  been  per- 
mitted to  elapse  <' without  any  record  of  remonstrance  or  claim 
for  redress  on  his  part,"  the  commissioners  declared  ^'an  unfor- 
tunate and  unaccountable  element  in  the  claim.  Accepting 
his  own  statement,"  they  said,  <'it  is  evident  that  the  authority 
of  Peru  in  the  harbor  of  Callao  was  wantonly  and  boldly  defied 
by  certain  boats'  crews  belonging  in  part  to  the  ship  Ganges; 
that  this  defiance  went  to  the  extreme  of  recapturing  by  force 
a  boat's  crew,  •  •  •  and  that  Mr.  Brand  received  his  inju- 
ries in  consequence  of  the  violent  armed  opposition  to  legal 
authority  by  the  resistance  offered  on  the  deck  of  the  Ganges. 
Mr.  Brand  obeyed  a  generous  impulse  in  trying  to  save  the 
life  of  his  friend,  the  master  of  that  vessel,  but  if  he  had  been 
shot  dead  by  one  of  the  soldiers  under  the  circumstances  the 
Government  of  Peru  would  not  have  been  accountable.  The 
commissioners  of  Peru  and  the  United  States  commiserate  the 
misfortunes  of  one  who  appears  before  them  in  the  character 
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of  a  wortby  and  honorable  man  who  has  doabtless  safl 
serious  injuries;  but  they  can  not  find  any  just  reason  fo 
puting  his  misfortunes  to  any  unwarrantable  proceeding 
the  part  of  the  Peruvian  authorities,  who  simply  maintia 
their  rights  when  they  were  assailed  by  force  of  arms." 
commissioners  therefore  unanimously  disallowed  the  claiu 

A  similar  claim  to  that  of  Louis  Brand,  though  much  '. 
in  origin,  was  that  of  Henry  Baker,  an  American  sea  cap 
who  claimed  damages  from  Peru  for  injuries  suffered  by 
at  the  port  of  Iquiqne  on  October  25,  1858,  while  he 
engaged  with  another  captain,  at  a  late  hour  of  the  ni 
in  '<  attempting  to  break  open  a  door  which  was  clof 
Precisely  what  were  the  circumstances  of  the  attempt 
record  does  not  state;  but  it  appears  that  Baker  had  a  sm 
and  his  companion  a  bar  of  iron.  They  were  interrupte 
the  police,  and  in  resisting  were  injured.  The  commissio 
disallowed  the  claim,  saying:  ''It  being  evident  that  C 
Henry  Baker  acted  contrary  to  the  police  regulations, 
disobeyed  and  attacked  the  authorities,  he  has  no  right  t 
indemnified.'' 

The  claim  of  Henry  E.  Kinney  against  I 

***Kiim*'^  which  is  referred  to  in  the  commissioners' re 
as  having  been  "  disallowed  by  [the]  ump 
was  "for  indemnity  for  personal  and  pecuniary  injuries  cai 
by  his  imprisonment  from  the  24th  April  1851  to  the  2d 
of  the  same  year."  It  was  twice  before  the  umpire.  Or 
first  occasion  he  rejected  it  for  want  of  jurisdiction,  on 
ground  that  it  was  not  filed  in  the  Department  of  Stat 
Washington  prior  to  the  exchange  of  the  ratifications  of 
convention.  It  appeared  that  in  a  dispatch  to  the  Departi 
of  State  of  May  26,  1851,  written  after  Mr.  Kinney's  reh 
Mr.  Clay,  the  minister  of  the  United  States  at  Lima,  repo 
the  case  with  the  double  object:  (1)  Of  stating  that  he 
interposed  to  obtain  the  prisoner's  release  from  the  Peru 
Government,  and  (2)  of  seeking  instructions  as  to  his  a< 
should  a  similar  case  arise  in  the  future.  He  neither  st 
nor  gave  it  to  be  understood  that  Mr.  Kinney  demanded 
indemnity,  or  that  his  imprisonment  was  to  be  made  an  ii 
national  affair.  Ko  claim  for  indemnity  was  filed  in  the 
partment  of  State  at  Washington  prior  to  the  exchange  ol 
ratifications  of  the  convention.  "If,"  said  the  umpire, ' 
communication  from  the  American  legation  at  Lima  or 
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any  other  source  containing  anything  to  this  effect :  ^  Henry  E. 
Kinney  claims  an  indemnity  from  the  Peruvian  Government 
for  injuries  and  damages  sustained  by  him,  caused  by  his 
imprisonment  in  1851,'  had  been  forwarded  to  the  Department 
of  State  of  the  United  States  in  due  time,  the  condition  would 
have  been  fulfilled;  but  as  it  can  not  be  proved  that  such  a 
step  has  been  taken,  neither  can  the  joint  commission  nor  the 
umpire  give  any  decision  on  the  subject." 

In  rendering  this  decision  the  umpire  observed  that  he  had 
been  scrupulous  in  withholding  his  opinion  on  points  not 
clearly  submitted  to  him,  and  that  in  the  communication  which 
placed  the  case  before  him  <'no  particular  allusion  was  made 
to  jurisdiction;"  but  that,  as  the  case  was  submitted  to  him 
^4n  a  general  manner,"  he  had  considered  that  he  would  com- 
mit a  grave  abuse  of  authority  if  he  should  assume  to  pro- 
nonnce  sentence,  when  he  x)erceived  that  he  had  no  jurisdic- 
tion to  do  so.  The  commissioners,  however,  requested  him  to 
withdraw  his  decision,  on  the  ground  that  it  was  made  uiK)n 
a  point  not  submitted  to  him,  and  to  render  a  decision  upon 
the  merits  of  the  claim.  In  response  to  this  request  he  <^  exam- 
ined anew  the  papers  accompanying  the  claim,"  and  on  the 
ground  that  he  had  "not  found  sufficient  proof  to  justify  it," 
declared  that  it  was  *^not  well  founded." 

Among  the  claims  reported  by  the  eommis- 

TheAiiopCUdms.  sioners  as  dismissed  were  those  of  Alsop  & 
Go.  These  claims  were  two  in  number.  In 
the  first  it  was  alleged  that  Messrs.  Alsop  &  Co.,  citizens  of 
the  United  States  trading  in  Tacna,  Peru,  were  in  1857 
creditors  of  a  Peruvian  merchant  of  the  same  place  named 
Marcos  Ortiz,  to  the  amount  of  $7,592.87j^,  and  that  they,  in 
common  with  other  creditors,  distrusting  his  solvency,  took 
the  preliminary  steps  before  the  proper  tribunal,  the  ^^Diputa- 
cion  de  Comerde,"  to  have  him  declared  a  bankrupt  and  his 
property  appropriated  to  the  payment  of  his  debts.  They  had 
progressed  so  far  as  to  have  his  shop  or  store  closed  by  order 
of  the  court,  and  the  effects  therein  put  under  seal,  pending 
the  decision  of  the  question  of  his  solvency,  when  a  forcible 
political  change  took  place  in  the  government  of  the  depart- 
ment, in  virtue  of  which  General  Felipe  Bivas  became  prefect 
and  commandant.  Needing  money,  Bivas  requested  the  court 
to  sell  the  property  held  under  its  authority  and  awaiting 
Judgment,  including  that  of  Ortiz,  promising  on  behalf  of  his 
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superiors  to  pay  the  proceeds  into  the  court  at  some  fi 
day  to  meet  whatever  claims  might  be  established  ag 
such  property.  The  court,  after  consultation  with  the 
sons  claimlDg  to  be  creditors,  declined  this  proposition,  w 
upon  General  Bivas  forcibly  seized  the  efifects  of  Ortiz, 
them,  and  appropriated  the  proceeds.  Another  pol 
change  takipg  place  soon  afterward,  General  liivas 
supplanted  and  no  account  was  ever  made  by  him  ol 
proceeds  of  Ortiz's  property.  On  the  other  hand.  It  di( 
appear  that  the  claim  of  Alsop  &  Go.  on  the  propertj 
ever  Judicially  established.  With  the  preliminary  stepi 
Judieiul  proL^eding  ended,  and  Ortiz  was  never  declai 
bai)krui)t.  Hence,  the  commissioners  held  that  his  r 
of  property  were  in  no  way  affected  by  the  judicial  pro 
inga;  that  it  was  his  property  that  was  in  the  custody  o 
court  of  commerce,  and  not  the  property  of  Alsop  &  Cc 
of  the  other  alleged  creditors.  Nor  was  there  any  evi( 
to  »how  tliat  if  the  proceedings  against  him  had  been  ca 
out,  his  property  was  sufficient  to  meet  the  demands  ag 
him,  or  that  Messrs.  Alsop  &  Go.  would  have  recoverec 
whole  or  any  part  of  their  claim.  That  Ortiz,  througl 
court  whi(di  was  the  custodian  of  his  effects,  was  entith 
redrej^H  frdoi  some  source,  and  that,  against  any  an 
which  he  might  recover,  his  creditors  had  a  legal 
equitable  claim,  was,  the  commissioners  declared,  evi< 
But  in  the  meantime  Messrs.  Alsop  &  Go.  remainec 
creditors,  on  the  same  footing  as  before  the  proceedinj 
bankruptcy  were  commenced,  and  before  the  violent  a 
of  General  1  vivas.  On  these  grounds  the  commissioners 
that  their  claim  was  not  within  the  jurisdiction  of  the  trib 
and  difc»missed  it'. 

The  second  claim  of  Alsop  &  Go.,  which  was  dismiss! 
the  umpire,  was  for  indemnity  for  losses  alleged  to  have 
caused  by  a  decree  of  the  superior  court  of  Tacna,  revok 
certain  decree  of  an  inferior  court.  The  umpire  dismisses 
case  for  want  of  proof.  Among  the  documents  lacking 
the  decrees  in  question,  and  the  umpire,  while  stating 
the  commiae^loners  had  informed  him  that  it  was  impossil 
obtain  theuK  declared  that  an  examination  of  them  was  n 
sary  to  a  judgment  on  the  merits  of  the  claim. 


^  The  ulaim  of  Francis  G.  Rumler,  dismissed  for  want  of  jnrisdi 
was  of  preriRoly  the  same  character  as  that  of  Alsop  &,  Co.,  and 
out  of  the  «^a[ue  transaction. 
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Matthew  Crosby,  master  of  the  American 
Ckaeof  Cnwby.  whale  ship  Washington,  made  a  claim  for  the 
seizure  of  a  part  of  his  cargo  in  the  x)ort  of  Oal- 
lao  in  1848.  The  articles  were  subsequently  returned,  but  it 
did  not  appear  whether  this  was  done  in  accordance  with  a 
judicial  or  an  executive  order.  A  week  after  this  seizure  the 
Washington  obtained  permission  to  leave  the  port,  and  they 
were  returned  by  another  vessel.  The  umpire  found  that  the 
seizure  was  made  in  accordance  with  the  laws  of  Peru,  on 
account  of  Crosby's  failure  to  comply  with  the  customs  regu- 
lations, and  that  the  claimant  consequently  was  not  entitled 
to  an  indemnity.* 

In  the  year  1854  Dr.  Charles  Easton,  a  citi- 
^^l^^^^'zen  of  the  United  States,  was  engaged  in 
working  a  mine  in  the  province  of  Andahuay- 
laSy  when  on  the  night  of  the  29th  of  April  1854  his  estab- 
lishment was  attacked  and  sacked  by  a  body  of  partisans  of 
a  rebel  chieftain  then  seeking  to  overthrow  the  constitutional 
government  of  Peru.  His  mills  were  burned,  immense  stones 
were  rolled  into  his  mine,  his  house  was  robbed  of  its  contents, 
and  Dr.  Easton  himself,  besides  being  beaten,  received  two 
gunshot  wounds  from  which  he  suffered  a  long  and  dangerous 
iUness.  WhUe  he  was  thus  incapacitated  for  business,  his 
mine  filled  with  water,  the  supports  gave  way,  and  the  whole 
was  reduced  to  ruins.  For  the  losses  and  injuries  thus  suffered 
by  Dr.  Easton  in  person  and  in  property,  a  claim  for  indemnity 
was  presented  to  the  Peruvian  Government  by  the  minister  of 
the  United  States  at  Lima.  After  a  somewhat  protracted  dip- 
lomatic discussion  of  the  case,  the  council  of  ministers  of 
Peru  admitted  the  principle  of  indemnity,  and  authorized  the 
minister  for  foreign  affairs  to  settle  the  question  of  the  amount. 
In  accordance  with  this  resolution,  the  minister  for  foreign 
affairs  offered  the  sum  of  $5,000,  but  the  minister  of  the  United 
States  refused  to  accept  it  on  the  ground  that  it  was  inade- 
quate as  compensation  for  the  i)ersonal  injuries  of  the  claimant 
alone.  In  due  course  the  claim  came  before  the  present  com- 
mission, and  finally  before  the  umpire,  the  commissioners  hav- 
iag  been  unable  to  agree  as  to  the  amount  of  the  indemnity  to 
be  allowed.  The  claimant  asked  for  $42,010,  with  interest. 
The  umpire  allowed  as  principal  the  sum  of  $19,000  in  current 


'As  to  this  case,  see  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Crosby^  September 
6, 1856,  and  October  31,  1856,  MS.  Dom.  Let.XLVI.  14,  88. 
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inouey,  of  which  $5,000  were  for  personal  ill  treatment,  s 
'AS  the  commissioners  reported,  he  allowed  on  the  principal  { 
interest  at  the  rate  of  6  per  cent.^ 

The  award  in  favor  of  William  Barney  was  for  the  valu 
some  goods  deposited  in  the  custom-house  at  Lambayequi,  i 
stolen  therefrom  while  in  the  custody  of  the  authorities. 

The  award  in  favor  of  Joseph  S.  Allen  was  for  a  sun 
money  which  the  Government  of  Peru,  by  a  decree  of  Ma 
18,  1860,  ordered  to  be  paid  to  the  claimant  as  indemnity 
the  injuries  done  to  his  ship,  the  Maid  of  OrUanSy  by  an  a 
dental  cannon  shot  from  the  fort  at  Gallao  in  1855.  The  mo 
was  not  paid  to  him  in  consequence  of  his  failure  to  pre£ 
hiniself  to  receive  it,  and  the  commissioners,  in  making  t1 
award,  merely  "recognized  the  unaccomplished  order  of 
Peruvian  Government." 

One  of  the  most  important  claims  presen 
The  Montano  CaM.  to  the  commission  was  that  of  E.  G.  Monts 
a  citizen  of  Peru,  as  owner  of  the  Peruv 
biirk  Eliza,  This  case  had  been  the  subject  of  much  litigal 
ill  the  courts,  and  of  a  protracted  diplomatic  correspondei 
Ou  December  16, 1854,  and  April  16, 1855,  the  question  whet 
any  valid  claim  existed  against  the  United  States  was  s 
mitted  by  Mr.  Marcy,  then  Secretary  of  State,  to  the  Attorr 
General,  Mr.  Gushing.  Mr.  Gushing  rendered  an  exteng 
opinion  on  May  27, 1855.'  The  facts  in  the  case  are  stated 
tlie  opinion  as  follows: 

"It  appears  that  on  the  15th  of  January  1851  the  Peruv 
bark  Eliza^  being  bound  for  San  Francisco,  took  on  boan 
pilot,  one  David  B.  Morgan,  by  whose  unskillfulness  or  careh 
ness  the  baik  was  stranded  on  the  Tonquln  Shoal,  in  the  I 
of  San  Francisco. 

^^  It  also  appears  that  Morgan  was  one  of  an  associated  Im 
of  pilots,  acting  under  the  laws  of  the  state  of  Galifori 
according  to  which  such  pilots  are  appointed  by  and  subj 
to  the  instructions  of  a  board  of  commissioners  constituted 
tlu8  among  other  purposes,  and  entitled  to  receive  a  sta 
atnount  of  pilotage  fees  when  employed,  and  to  demand  I 
ft^es  from  all  shipmasters  who  upon  tender  refuse  their  servic 
substantially  as  in  the  pilotage  system  which  has  long  exis 
in  other  parts  of  the  United  States,  and  the  legality  of  whi 
as  a  question  of  constitutional  power  between  the  federal  s 
and  state  governments,  has  been  sanctioned  by  the  Supr€ 
Court.  (See  Gooley  v.  Port  Warden  of  Philadelphia,  12  H 
229.) 

»MSS.Dept.  of  State. 
«7  0p.  229. 
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^^  It  also  appears  that  the  owner  of  the  Miza  brought  suit 
in  the  district  court  of  the  United  States  for  California  against 
the  associated  pilots  for  the  loss  sustained  by  reason  of  the 
stranding  of  the  Blizay  and  on  the  24th  July  1851  recovered 
judgment  for  such  damages  as  were  in  proper  course  of  law 
ascertained  to  be  due  them  [him]  in  the  premises,  amounting 
to  $24,151  damages  and  $228  costs. 

'^  It  also  appears  that  a  writ  of  execution  for  the  amount  of 
the  judgment  and  costs  was  duly  issued  by  the  court  and 
placed  in  the  hands  of  the  marshal,  to  be  satisfied  out  of  any 
property  of  the  defendants;  that  to  this  end  levy  was  made 
on  a  pilot  boat,  but  the  same  was  not  sold  in  satisfaction  of 
the  execution  and  the  execution  was  returned  unsatisfied, 
because  of  the  judgment  creditor  refusing  or  neglecting  to 
indemnify  the  marshal;  and  it  does  not  appear  that  any  further 
effort  has  been  made  to  collect  the  execution  from  the  judg- 
ment debtors. 

"At  this  stage  of  the  case  Mr.  Osma,  the  minister  of  the 
Peruvian  republic  in  tlie  United  States,  made  application  to 
the  government,  soliciting  its  aid  to  enable  him  to  recover  the 
amount  of  the  judgment  of  the  State  of  California,  on  the  as- 
sumption of  the  liability  of  the  State  for  the  acts  of  the  pilots 
established  under  its  laws,  and  the  Secretary  of  State  (Mr. 
Webster)  so  far  entertained  this  novel  claim  as  to  transmit 
Mr.  Osma's  note  and  the  papers  accompanying  it  to  the  gov- 
ernor of  California,  as  a  matter  for  the  consideration  of  that 
State.  The  governor  of  California,  by  special  message,  commu- 
nicated the  documents  to  the  legislature,  wbich  body  utterly 
repelled  the  idea  of  any  responsibility  of  the  State  in  the  prem- 
ises; whereupon,  the  Peruvian  Government  now  prefers  the 
claim  as  against  the  United  States.'' 

Discussing  the  case  as  thus  presented,  Mr.  Cushing  said 
that  a  foreigner  sojourning  in  a  country  was  subject  to  the 
general  laws  of  that  country,  and,  in  regard  to  such  private 
rights  as  the  policy  of  the  country  might  permit  him  to  enjoy, 
was  entitled  to  the  protection  of  the  public  authorities. 
Among  European  governments,  and  as  between  them  and  the 
United  States,  the  supremacy  of  the  local  law  was  recognized, 
and  such  was  the  general  rule  among  civilized  nations.  Ex- 
cex)tion8  to  it  (apart  from  special  treaty  stipulations)  had  grown 
up,  chiefly  in  Spanish  America,  in  consequence  of  the  unsettled 
condition  of  the  new  American  republics.  Great  Britain, 
France,  and  the  United  States  had  each  occasionally  assumed, 
in  behalf  of  their  subjects  or  citizens  in  those  countries,  rights 
of  interference  which  neither  of  them  would  tolerate  at  home — 
in  some  cases  from  necessity,  in  others  with  questionable  dis- 
cretion or  justification.  In  some  cases  such  interference  had 
5627— Vol.  2 41 
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^eatly  aggravated  the  evils  of  misgovernment.*  GonsK 
tioDS  of  expediency  concurred  with  all  sound  ideas  of  pi 
law  to  indicate  the  propriety  of  a  return  to  more  resen 
this  matter  as  between  the  Spanish  American  republics 
the  United  States,  and  of  abstaining  from  applying  to  t 
any  rule  of  public  law  which  the  United  States  would  not  a< 
in  respect  of  itself. 

On  the  strength  of  these  premises  Mr.  Gushing  proce< 
to  inquire,  in  the  first  place,  whether  a  citizen  of  the  Ui 
States  in  the  same  situation  as  the  owner  of  the  Eliza  w 
have  any  claim  for  indemnity  against  the  State  of  Galifoi 
He  declared  that  <^  such  a  thought  is  a  novus  hospes  in  our  j 
prudence."  The  law  contained  full  provisions  to  insure  kn 
edge  and  skill  on  the  part  of  professional  persons,  but 
state  no  more  guaranteed  the  skill  of  the  pilot  than  th{ 
the  lawyer  or  the  physician.  For  injuries  resulting  from 
fessionai  unskillfulness,  the  law  gave  a  remedy  against 
unskillful  person.  It  was  too  clear  for  argument,  said 
Gushing,  that  if  the  Eliza  had  belonged  to  a  citizen  of 
United  States  he  would  have  had  no  claim  against  the  £ 
of  Galifomia. 

Mr.  Gushing  considered,  in  the  second  place,  the  ques 
whether  there  was  any  claim  against  the  United  States.  1 
the  ground  of  claim  was  that  the  marshal  had  not  recov 
of  the  judgment  debtors  the  amount  of  the  execution, 
facts  stated  in  the  correspondence  did  not,  said  Mr.  Gusl 
enable  him  to  judge  whether  the  marshal  had  done  wron 
not.  If  he  had  not,  the  fault,  if  any,  was  on  the  side  of 
judgment  creditor;  if  he  had,  the  judgment  creditor  ha< 
ample  remedy  at  law  by  suit  against  the  marshal.  Ind 
for  aught  that  appeared  in  the  case,  the  creditor  might 
take  payment  of  his  demand  from  the  judgment  debtors, 
was  urged,  however,  that  as  the  marshal  was  appointed 
commissioned  by  the  President  of  the  United  States,  the 
ernment  was  pecuniarily  responsible  to  any  party  aggri< 
by  his  acts.  This  hypothesis  wholly  misapprehended 
nature  of  the  institutions  of  modern  society.  The  governi 
provided  courts  of  justice,  and  judges  and  other  officers,  ai 
public  exi)ense,  in  order  that  parties  might  have  lawful  m< 
to  collect  debts,  recover  damages  for  private  injury,  and  ol 
wise  obtain  adjudication  of  their  private  rights  of  perso 
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property;  but  the  government  did  not  insure  to  every  suitor 
the  successfol  prosecution  of  his  suit,  or  become  the  surety  for 
the  good  conduct  of  the  officers  of  the  law,  whether  such  offi- 
cers were  appointed  by  the  United  States  or  by  a  State.  Pub- 
lic officers  were  of  two  classes,  one  employed  in  the  collection 
of  revenue  and  the  care  of  public  property,  who  represented 
the  proprietary  interest  of  the  government;  the  other,  who 
were  the  agents  of  society  itself,  and  were  appointed  only  by 
the  government  in  its  capacity  of  parens  patriw.  For  the  acts 
of  the  former  the  government  held  itself  responsible  in  many 
cases,  because  their  acts  were  performed  for  the  immediate 
interest  of  the  government.  But  for  the  acts  of  the  latter  no 
government  held  itself  pecuniarily  responsible.  It  discharged 
its  duty  by  providing  means  to  make  them  personally  respon- 
sible, and  to  punish  them  for  malfeasance  in  office. 

There  remained,  said  Mr.  Gushing,  only  the  question  whether, 
in  such  a  matter  as  that  under  consideration,  a  citizen  of  Peru 
had  larger  rights  than  a  citizen  of  the  United  States.  He  could 
not  consent  that  he  had.  Citizens  of  Peru  were  freely  admit- 
ted into  the  United  States  to  sojourn,  to  buy  and  sell,  and  to 
enjoy  all  the  privileges  and  advantages  of  alien  friends.  But 
the  government  had  not  undertaken  to  conduct  their  suits  for 
them,  or  to  underwrite  the  engagements  which  citizens  of  the 
United  States  might  make  with  them.  Incidentally,  Mr.  Gush- 
ing observed  that  some  argument  was  raised  by  the  Peruvian 
minister  upon  the  fact  that  Mr.  Webster  had  communicated 
the  claim  to  the  governor  of  Galifornia.  Mr.  Webster  had, 
said  Mr.  Gushing,  acted  upon  an  imperfect  statement  of  facts. 
If  the  case  were  otherwise,  it  could  not  be  admitted  that  a 
declaration,  or  even  an  act,  of  a  head  of  department,  not  con- 
sununated  in  the  forms  of  law,  devolved  pecuniary  responsibil- 
ity on  the  United  States.  An  idea  seemed  to  be  making  its 
way  into  the  public  mind  to  the  effect  that  if  the  Department 
of  State  undertook  to  aid  a  citizen  of  the  United  States  in  the 
prosecution  of  a  foreign  claim  and  did  not  succeed,  a  claim  for 
damages  thereupon  arose  against  the  United  States.  No  notion 
could  be  more  erroueous.^  Xor  could  any  doctrine  be  more 
mischievous.  For  the  same  or  greater  reason,  the  government 
could  not  consent  to  be  responsible  in  damages  to  the  govern- 
ment of  every  foreigner  in  his  controversies  with  citizens  of  the 
United  States.    It  was  true  that  foreign  governments,  as  such. 
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were  to  deal  only  with  the  federal  government  in  a  mati 
political  controversy  with  the  United  States;  and  it  was 
that  the  line  between  political  and  private  controversies 
not  well  defined;  but  in  the  present  case  the  question  iuv< 
was  one  of  mere  private  right,  in  the  course  of  municipal 
appertaining  to  the  judicial  tribunals  of  the  country,  ^ 
were  as  fully  open  to  citizens  of  Peru  as  to  those  of  the  U 
States. 

In  conclusion,  Mr.  Gushing  expressed  the  opinion  thi 
responsibility  in  the  premises  attached  to  the  United  SI 
whether  on  account  of  any  supposed  liability  of  the  Stj 
California,  or  of  any  supposed  omission  of  duty  on  the  pi 
the  marshal,  or  of  any  supposed  opinion  or  declaration  o 
Secretary  of  State,  or  of  any  other  causes  whatsoever. 

When  the  claim  came  before  the  present  commissioi 
commissioners  differed  upon  it,  and  it  was  referred  to  Ge 
Herran,  the  umpire,  who  rendered  a  decision  on  Noveml 
1863.  Among  the  papers  before  the  commission  there  wer 
accounts,  by  one  of  which  the  claim  appeared  to  amou 
$188,378.37,  and  by  the  other  to  $117,771.87.  General  H 
accepted,  however,  as  the  proper  amount  of  the  claii 
amount  of  the  judgment  of  the  district  court,  esi)ecially  j 
Peruvian  Government  had  adopted  that  sum  as  the  ba 
its  diplomatic  demand.  No  copy  of  the  judgment  was  I 
the  commission,  but  both  parties  agreed  that  it  was  pronou 
and  there  was  no  controversy  in  regard  to  it. 

General  Herran  expressed  his  concurrence  in  the  viei« 
the  obligation  of  the  United  States  to  indemnify  the  clai 
could  not  -be  deduced  from  the  judgment  of  the  court, 
^^^  governments  were  not  obliged  to  satisfy  judgments  aj 

l^^l  parties  who  might  be  insolvent  or  evade  payment    But 

ernmeuts  were,  he  declared,  under  a  duty  to  "administe 
tice  to  their  own  citizens  or  subjects,  and  to  those  of  such 
nations  as  may  have  acquired  the  same  rights  by  mes 
public  treaties."  Consequently,  the  denial  of  justice  gai 
right  of  diplomatic  iatervention,  though  such  interv€ 
ought  to  be  granted  only  when  it  is  evident  "that  just 
refused,  and  that  the  claimants  have  exhausted  all  their 
remedies  before  the  authorities  of  the  country."  Pursuin 
line  of  argument.  General  Herran  said : 

"Montano  appeared  before  the  district  court  of  Calii 
asking  in  accordance  with  a  law  of  the  country  for  inde 
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cation  for  the  loss  be  had  suffered.    The  tribunal  sentenced  the 

Jilot  association  to  which  Morgan  belonged  to  pay  to  Montano 
24^51.29  and  directed  the  marshal  of  the  district  to  execute 
the  judgment.  Thisofficer  undertook  to  levy  upon  the  schooner 
RiaUo  as  the  property  of  said  association,  but  upon  being 
informed  by  some  person  that  he  was  the  owner  of  that  vessel, 
that  it  no  longer  belonged  to  the  pilot  association,  the  marshal 
demanded  of  Montano  a  bond  of  indemnity.  Montano  did  not 
give  the  bond,  and  the  marshal,  without  making  further  efforts, 
returned  the  writ  of  execution  with  the  indorsement  of  nulla 
bona. 

<^  The  marshal  is  under  obligations  to  employ  all  necessary 
efforts  to  execute  the  writs  placed  in  his  hands  by  the  court 
upon  which  he  depends,  and  nothing  is  more  important  than 
the  execution  of  a  judgment.  If  the  marshal  had  doubts 
whether  the  Rialto  were,  as  was  believed,  the  property  of  the 
pilot  association,  he  ought  to  have  demanded  that  the  title  to  the 
property  be  shown  to  him,  which  was  the  easiest  and  surest 
way  of  solving  the  doubt.  He  had  no  right  to  put  upon  Mon- 
tano the  resx)onsibilityof  his  proceedings,  imposing  on  him  the 
burden  of  furnishing  a  bond  of  indemnity,  he  being,  in  the  case 
foreseen  by  the  law,  under  the  necessity  of  exercising  some  par- 
ticular judgment  in  the  fulfilment  of  his  duty.  He  was  respon- 
sible to  the  party  that  might  be  injured  and  ought  to  have 
proceeded  at  his  peril,  and  not  at  that  of  the  other.  Refusing 
to  levy  upon  the  schooner  Rialto^  which  was  known  as  the 
property  of  the  licensed  pilots'  association,  of  which  Morgan 
was  a  member,  unless  he  should  be  certain  that  the  title  had 
not  been  transferred  to  another  party,  was  on  his  part  an  actual 
resistance  to  the  order  of  the  court  which  he  ought  to  have 
executed. 

^^  Besides  this,  he  neglected  the  means  at  his  disposal  in  the 
sureties  of  the  pilots  to  which  he  ought  to  have  resorted ;  and 
to  do  so  it  was  not  necessary  that  the  interested  party  should 
point  them  out  to  him,  for  the  existence  of  those  sureties  was 
known  by  a  public  and  official  act,  for  they  were  furnished  or 
ought  to  have  been  furnished  in  virtue  of  a  law  of  the  state, 
with  the  formalities  established  by  the  state  government,  to 
pay  damages  caused  by  the  ignorance  or  carelessness  of  the 
pilots,  and  for  that  object  precisely  the  court  placed  the  writ  in 
the  hands  of  the  marshal  for  execution.  It  is  no  justification  to 
this  officer  that  someone  told  him  the  pilots  had  not  complied 
with  the  obligation  to  furnish  sureties,  for  he  ought  to  have 
proceeded  under  the  idea  that  the  provisions  of  the  law  were 
effective.  If  it  had  resulted  that  there  were  no  sureties,  the 
omission  would  have  been  discovered,  and  the  responsibility  of 
it ;  and  thus  alone  he  would  have  been  in  the  way  of  ascertaining 
that  there  was  no  property  upon  which  to  levy  in  execution  of 
the  judgment  of  the  court.  The  sentence  of  the  court  was  not 
made  effective  through  the  fault  of  the  public  ofQcer  who  was 
under  obligation  to  execute  it. 
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^^Aiid  in  this  case  the  denial  of  jnstice  is  the  more  pal] 
*  *  *,  because  it  is  not  now  a  subject  for  examinatioi 
decision  whether  his  claim  be  just,  but  that  a  writ  decre 
the  sovereign  name  of  the  country  be  executed  by  whi 
recognized  aud  defined  the  rights  of  the  aggrieved  part^ 
sought  reparation.  As  he  was  not  able  to  execute  the  d 
himself,  that  being  the  duty  of  an  officer  actiug  under  p 
authority,  the  responsibility  falls  upon  the  officer  upon  ^ 
the  Jaw  imposes  the  duty  of  executing  the  judgment.  C 
quently  Montano  placed  the  case  in  the  hands  of  his  go 
ment,  who  sought  justice  from  the  United  States  for  the  iu 
party.  The  Secretary  of  State  of  the  United  States  acc< 
the  diplomatic  question  and  recommends  the  subject  to  the 
ernment  of  California.  It  is  pretended  that  the  Secrets 
State,  Mr.  Webster,  recognized,  by  his  reply  to  Mr.  Osmi 
obligation  claimed  by  Montano,  but  I  am  of  the  contrary  op 
that  Mr.  Webster  exempted  his  government  from  responsil 
but  took  means  to  have  justice  rendered  to  Montano — thai 
say,  that  they  should  pay  who  ought  to  pay — in  whicl 
from  assuming  the  responsibility  of  the  marshal  of  Califi 
he  enjoined  measures  for  repairing  the  omission  of  the  fe 
oflScer. 

''  The  government  of  California  did  not  heed  the  recomm< 
tion  of  Mr.  Webster,  denounced  the  omission  of  the  mai 
and  on  its  part  did  nothing  to  remedy  it.  The  pilot  servic 
been  regulated  by  the  authority  of  the  State.  It  did  not  c 
captains  of  vessels  entering  the  port  to  employ  licensed  j 
but  imposed  on  them  the  obligation  to  pay  a  tax  to  the  asi 
tion.  In  compensation  for  this  burden  imposed  on  ve 
the  State  enacted  a  law  that  damages  caused  through  fa 
the  licensed  pilots  to  those  vessels  whose  captains  hac 
ployed  them  should  be  indemnified  at  the  cost  of  the  p 
for  which  object  sureties  were  required.  The  obligations  < 
government  of  the  State  could  not  be  more  solemn — not  t< 
itself  but  to  cause  the  payment  by  means  of  the  sureties,  ^ 
ought  to  have  been  furnished  to  its  satis&ction,  Mr.  We 
had  no  power  to  order  the  government  of  California — he  < 
only  recommend;  and  that  was  sufficient  for  them  to 
effectual  measures  for  remedying  the  omission  of  the  mai 
There  was  no  discussion  about  a  claim  of  doubtftd  justice 
of  the  execution  of  an  irrevocable  sentence  pronounced 
competent  tribunal  of  the  country,  which  ought  to  have 
discharged  by  the  sureties  of  the  licensed  pilots  furnish 
them  by  the  authority  of  the  government  of  California — ^ 
was  not  an  indifferent  matter  for  them,  as  might  have  bee 
case  with  any  other  suit  among  private  individuals,  [sin 
was  a  matter  in  which  the  good  faith  of  the  State  was  ple< 
It  had  offered  vessels  that  might  enter  the  port  of  San  ] 
Cisco  (and  the  offer  was  not  gratuitous,  but  at  the  cost  of 
which  they  paid),  the  services  of  suitable  pilots,  and  tha 
damages  caused  by  their  uuskillfulness  or  neglect  won! 
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indemnified  at  the  cost  of  the  licensed  pilots.  This  regulation, 
which  was  the  same  or  similar  to  those  which  are  in  force  in 
almost  all  ports,  gave  confidence  to  captains  of  vessels,  and 
justified  marine  insarauce  companies  in  imposing  the  condition 
that  vessels  which  carried  insured  goods  should  take  licensed 
pilots.  An  occasion  arrived  for  practically  complying  with  the 
regulations,  and  after  the  Injured  party  had  proved  the  injuries 
by  judicial  proceedings,  to  which  no  objection  has  been  made, 
the  government  of  California,  far  from  facilitating  by  means  at 
its  command  compliance  with  the  regulation,  employed  those 
means  in  opposition. 

^^  The  denial  of  j  ustice  being  reiterated,  the  case  was  returned 
to  the  federal  government,  and  then  Mr.  Marcy,  Secretary  of 
Stat  e,  and  Mr.  Gushing,  Attomey-Oeneral,  objected  to  the  right 
of  the  Peruvian  Government  to  intervene  in  behalf  of  Mon- 
tauo,  because  he  had  not  exhausted  his  legal  remedies  which 
the  laws  of  the  country  allowed  him  equally  with  its  own  citi- 
zens. But  this  argument  was  too  late ;  diplomatic  intervention 
had  been  accepted  with  the  understanding  that  it  was  the  only 
remedy  left  the  claimant  for  obtaining  justice.  It  was  then 
that  Mr.  Marcy,  approving  the  conduct  of  the  marshal  and 
that  of  the  government  of  California,  and  refusing  to  take  any 
measures  for  removing  the  obstacles  which  were  in  the  way  of 
the  execution  of  an  undoubtedly  just  sentence,  assumed  the 
responsibility  in  the  name  of  the  United  States. 

"The  obligation  of  a  stranger  to  exhaust  the  remedies  which 
nations  have  for  obtaining  justice,  before  soliciting  the  protec- 
tion of  his  government,  ought  to  be  understood  in  a  rational 
manner,  that  such  obligation  does  not  make  delusive  the  rights 
of  the  foreigner.  After  Montano  had  obtained  a  definite  sen- 
tence that  a  sum  of  money  should  be  paid  him,  which  the  court 
determined  as  a  just  indemnification  for  his  damages  and  losses 
which  he  had  si&ered  through  the  fault  of  a  pilot  accredited  by 
the  laws  of  California,  who  for  the  payment  of  that  sum  had 
furnished  sureties  in  fulfillment  of  a  law  of  the  State,  one  ought 
to  believe  that  the  claimant  had  only  to  put  the  writ  in  execu- 
tion to  pay  the  cost.  But  such  was  not  the  case.  What  Mon- 
tano gained  by  the  sentence  was  the  right  to  bring  forward 
another  complaint;  and  I  believe  that  he  then  found  himself 
obliged  to  seek  from  his  government  its  interference  in  his  be- 
half. This  was  at  bottom  the  opinion  of  Mr.  Webster,  as  shown 
in  the  act  of  admitting  diplomatic  intervention  without  mak- 
ing any  objection.  And  General  Cass,  although  he  considered 
that  his  predecessor  had  terminated  the  controversy,  gave  it  to 
be  understood  in  his  note  to  Mr.  Clay,  dated  17  October  1857, 
that  his  opinion  was  not  adverse  upon  the  point  to  which  I 
allude,  to  that  of  Mr.  Webster.  In  one  place  he  says  that  the 
Department  of  State  had  manitestid  a  disposition  to  give  to 
the  claimant  every  opportunity  to  secure  his  lost  property, 
*even  making  the  Government  of  the  United  States  responsi- 
ble if  the  opinion  of  Mr.  Cushing  had  taken  that  shape.'    In 
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another  place,  showing  that  it  did  not  belong  to  the  De 
ment  of  State  to  advise  as  to  the  steps  the  claimant  con 
ought  to  take,  for  that  was  the  duty  of  his  adviser,  it 
tioned  as  possible,  among  other  things,  a  petition  to  Cong 
It  appears  to  me  that  only  under  the  impression  that  the  el 
ant  had  exhausted  the  ordinary  means  of  obtaining  ju 
could  General  Cass  have  believed  that  there  was  any  prob 
ity  that  that  step  would  have  resulted  favorably  to  the  i 
ested  party. 

'^  I  have  not  taken  into  consideration  the  unfortunate 
cumstances  of  Montano,  to  which  allusion  is  made  in  son 
the  documents,  as  they  are  not  arguments  that  have 
weight  with  the  commission,  which  is  also  the  case  witb 
tain  precedents  which  have  been  quoted.  I  have  forme< 
opinion  taking  for  guide  and  rule  the  principles  of  internati 
law,  and  making  the  application  of  them  in  the  manner  vi 
my  conscience  has  dictated. 

"  Therefore  I  decide  that  the  claim  of  Stephen  6.  Mon 
against  the  United  States  is  valid  for  the  sum  of  twenty 
thousand  one  hundred  and  fifty-one  dollars  and  twenty 
cents,  with  interest  at  the  rate  of  six  per  cent  per  annum 
September  second  A.  D.  1851,  all  payable  in  the  current  m 
of  the  United  States.'' 

This  decision  did  not  terminate  the  case,  owing  to  a  ( 
tion  which  arose  as  to  the  effect  to  be  given  to  the  words  *^ 
rent  money  "  {moneda  corriente).  When  Montano  in  July 
applied  to  the  Government  of  the  United  States  for  hismc 
the  nominal  amount  of  the  award  was  paid  to  him  in  Ui 
States  currency,  which  was  worth  only  about  $15,000  in  { 
Montano  protested,  claiming  that  he  was  entitled  to  re4 
gold^  and  the  Senate  Committee  on  Foreign  Eelatiom 
ported  a  bill  to  pay  him  $27,800  in  that  coin.  The  bill  f\ 
to  pass,  and  the  question  was  referred  to  the  commission  w 
history  is  narrated  in  the  next  chapter.  By  this  commii 
the  claimant's  contention  was  sustained,  and  an  award 
made  to  him  in  gold  for  the  unpaid  portion  of  the  awai 
General  Herran.' 

»Mr.  Bates,  At. -Gen.,  11  Op.  52  (July  12,  1864),  advised  Mr.  Sewarc 
nnder  the  award  of  **  current  money"  the  debtor  had  '*  the  option  U 
in  treasury  notes  or  in  specie.*'  In  a  letter  to  Mr.  Montano  of  Feb 
5, 1866,  Mr.  Seward  argued  at  length  that  payment  in  United  State 
rency  was  good. 
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PEEUVIAN  CLAIMS  COMMISSION:  CONVENTION 
BETWEEN  THE  UNITED  STATES  AND  PERU  OP 
DBCEMBEE  4,  1868. 

After  the  termination  of  the  commission 
^  ti  ^^'  ^^^®®  history  is  narrated  in  the  preceding 
chapter,  claims  against  Peru  continued  to 
arise,  growing  out  of  the  unsettled  condition  of  afifairs  in  that 
couQtry,  a  condition  which,  though  primarily  due  to  domestic 
strife,  was  in  time  aggravated  by  the  war  with  Spain,  For 
the  purpose  of  bringing  these  claims  to  ^'a  speedy  and  equita- 
ble settlement,"  the  two  governments  entered  into  a  new  con- 
vention, which  was  signed  at  Lima,  December  4,  1868.  The 
ratifications  were  exchanged  at  the  same  place  on  the  4th  of 
the  following  June.  In  its  general  provisions  the  new  con- 
vention closely  followed  that  between  the  United  States  and 
Great  Britain  of  February  8, 1853,  an  instrument  which,  as  we 
have  more  than  once  had  occasion  to  observe,  Mr,  Seward,  by 
reason  of  the  happy  results  of  the  London  commission,  adopted 
as  the  model  of  his  claims  treaties.  It  provided  for  the  ap- 
pointment of  two  commissioners,  one  by  the  President  of  the 
United  States,  and  the  other  by  the  President  of  Peru;  and 
for  the  appointment  of  an  umpire  by  the  commissioners.  Lima 
was  adopted  as  the  seat  of  the  commission. 

We  have  seen  that  the  jurisdiction  of  the 
*****       *  commission  under  the  convention  with  Peru 


of  1863  did  not  extend  to  any  claim  which  had 
not  been  presented  to  the  Department  of  State  at  Washington, 
or  the  department  of  foreign  aifairs  at  Lima,  as  the  case 
ought  be,  prior  to  the  exchange  of  the  ratifications  of  that 
convention,  which  took  place  on  April  18, 1863.  By  the  new 
convention  it  was  agreed  that  the  commission  organized  there- 
under should  not  have  jurisdiction  of  claims  ^'  arising  out  of  any 
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transaction  of  a  date  prior  to  the  30th  of  November 
The  effect  of  this  stipulation  was  to  exclude  from  the  jiu 
tion  of  the  new  commission  claims  which  might  have  i 
during,  or  even  several  months  before,  the  sessions  c 
commission  of  1863.  This  exclusion  probably  was  due  to 
vertence;  but  it  ran  all  through  the  convention,  whi 
another  place  limited  the  retrospective  jurisdiction  of  th 
commission  to  claims  which  had  been  <<  presented  to 
government  for  its  interposition  since  the  sittings  of  th< 
mixed  commission,''  the  commission  of  1863.  Such  bein 
retrospective  operation  of  the  new  convention,  its  prosp 
operation  extended  to  any  claims  which  should  be  prec 
to  the  commissioners  within  two  months  from  the  day  of 
first  meeting;  but  the  commissioners  were  authorize 
extend  this  period  for  a  month  in  any  case  in  which  re 
for  delay  should  be  established  to  their  satisfaction,  or  t 
of  the  umpire.^ 

The  commissioners  were  required  to  m 
oiguiiia  ono      e  j^^j^^  u^t  their  earliest  convenience" 
Conunisnoii. 

they  had  been  respectively  named,  an 

examine  and  decide  upon  every  claim  within  six  montht 
the  day  of  their  first  meeting."  They  met  at  Lima  Sept< 
4, 18G9.  The  American  commissioner  was  Mr.  Michel  ^ 
of  Louisiana,  who  was  appointed  by  President  Grant  Ji 
1869.^  The  Peruvian  commissioner  was  Mr.  Luciano  Ben 
Gisneros,  assistant  attorney-general  of  Peru.  The  co 
sioners  jointly  subscribed  a  declaration  by  which  they  1 
themselves,  in  the  language  of  the  convention,  impartial] 
carefully  to  examine  and  decide  to  the  best  of  their  judj 
and  according  to  justice  and  equity,  without  fear,  fa^ 
affection  to  their  respective  countries,  all  the  matters  re 
to  them  for  their  decision. 

Mr.  Louis  L.  de  Arze  was  appointed  as  clerk  on  the  j 
the  United  States  by  the  American  commissioner,  and  Mr 
Francisco  Pastor  as  clerk  on  the  part  of  Peru  by  the  Pei 

'  By  Article  V.  claims  otherwise  admissible,  which  were  not  pr( 
to  the  commission  within  the  time  prescribed,  became  barred.  (Mi 
Sec.  of  State,  to  Mr.  Grace,  April  18,  1870,  MS.  Dom.  Let.  vol.  84, 

s  Congress  not  having  made  an  appropriation  to  meet  theezjienBei 
commission,  the  Department  of  Statft  was  obliged  temporarily  to 
the  payment  of  such  as  fell  npou  the  United  States.  (Mr.  J.  C.  B. 
acting  secretary,  to  Mr.  Vidal,  Ang.  5, 1869,  MS.  Dom.  Let.  yoL  81, 
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commissioner.    They  were  directed  to  make  up  the  records  of 
the  commission. 

At  subsequent  sessions  Mr.  Francisco  Garcia  Galderon  ap- 
peared with  authority  firom  the  charge  d'affaires  of  the  United 
States  in  Lima  as  agent  of  the  United  States,  and  Mr.  Jos^ 
Simeon  Tejeda  appeared  with  a  commission  from  the  minister 
for  foreign  affairs  in  a  similar  capacity  for  Peru. 

On  and  after  October  11, 1869,  the  meetings  of  the  commis- 
sion were  held  at  the  Palace  of  Justice,  Hall  of  the  Lawyer's 
College. 

It  has  been  pointed  out  that  the  commission- 
SdeetioD  of  UmpiiM.  ers  were  required  to  name  some  third  x)erson 
to  act  as  umpire.  But  it  was  also  provided 
that  if  they  should  not  be  able  to  agree  on  the  name  of  such 
third  person  they  should  each  name  a  person  of  a  third  nation, 
and  that  in  each  and  every  case  in  which  they  might  differ  in 
opinion  as  to  the  decision  which  they  ought  to  give  it  should 
he  determined  by  lot  which  of  the  two  persons  so  named 
should  be  the  umpire  in  that  particular  case.  Being  unable  to 
agree  on  one  person,  the  commissioners  resorted  to  the  alter- 
native provision.  Mr.  Yidal  named  as  umpire  Mr.  Federico 
Augusto  Elmore,  a  British  subject,  while  Mr.  Oisneros  named 
Mr.TeodoroYalenzuela,  the  Colombian  minister  at  Lima.  They 
both  accepted  the  trust,  and  appeared  and  subscribed  the 
requisite  declaration. 

On  the  8th  of  October  1869  the  commis- 
^^^^^^^^^^^  sioners  adopted  rules  and  regulations,  and 
took  into  consideration  the  mode  of  notifying 
claimants  of  their  meetings  and  of  the  time  within  which 
claims  must  be  presented.  They  finally  decided  severally  to 
notify  their  governments  of  the  time  and  place  of  the  meeting 
of  the  commission,  and  directed  the  secretaries  or  clerks  to 
publish  a  notice  to  claimants  in  the  daily  papers  of  Lima,  in 
English  and  in  Spanish. 

The  hours  of  meeting  of  the  commission  were  from  1  to  4 
o'clock  p.  m.  till  December  22, 1869,  when  they  were  changed 
to  the  hours  of  from  2  to  5  o'clock  p.  m. 

On  November  29, 1869,  the  commissioners  received  a  letter 
from  the  United  States  legation  appointing  Dr.  Kicardo  Ortiz 
de  Zeballos  as  assistant  agent  on  the  part  of  the  United  States 
for  the  purpose  of  advocating  a  particular  claim — that  of  A. 
Bosenwig  and  others — pending  before  the  commission. 
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On  a  certain  occasion  the  charge  d'afifaires  of  the  Ui 
States  at  Lima  sent  directly  to  the  umpire  some  papers 
ting  to  a  case  which  was  then  pending  before  him. 
umpire  sent  them  to  the  agent  of  the  United  States,  who 
them  before  the  commission,  and  the  commissioners  ame 
their  rules  so  as  to  require  all  documents  relating  to  claii 
be  presented  in  their  office  and  filed  by  one  of  the  secrets 

On  February  1,  1870,  nearly  five  months  after  the 
meeting  of  the  commissioners,  memorials  were  presentc 
relation  to  the  claims  of  Henry  Curtis  and  John  Gillis  agi 
Peru.  The  commissioners  ordered  the  memorials  to  be  ] 
with  the  understanding  that  the  commission  reserved 
right  to  decide  at  the  next  meeting  whether  the  claims  < 
be  received  and  adjusted  without  violating  the  letter  ol 
convention.  The  commissioners  subsequently  decided 
they  could  not  be,  and  they  were  dismissed. 

At  their  session  on  February  3  the  commissioners  resc 
that  the  notices  of  award  which  they  had  sent  to 
respective  governments  were  to  be  treated  merely  as  no 
to  the  governments,  and  not  as  documents  to  be  used  b^ 
claimants  or  any  other  persons,  entitling  the  owner  or  b< 
to  receive  the  whole  or  any  part  of  the  amount  awarded, 
the  same  time  they  agreed  upon  a  formal  certificate  of  a^ 
to  be  given  to  each  claimant,  and  resolved,  with  respect 
"  that  for  every  claimant  to  whom  sums  of  money  were  oi 
be  accorded  by  the  commissioners  or  one  of  the  umpires  oi 
mixed  commission,  such  a  document  as  above  described 
be  drawn  up,  signed  by  both  commissioners,  sealed  witli 
seal  of  the  commission,  dated  on  the  day  on  which'the  c 
was  decided  upon,  and  deposited  in  the  legation  of  the  Ui 
States  of  America  at  Lima  if  the  award  is  to  be  paid  b^ 
Government  of  Peru,  and  in  the  legation  of  the  Peruvian  < 
emment  at  Washington  if  the  award  is  to  be  paid  h^ 
Government  of  the  United  States  of  America." 

On  December  27, 1869,  the  commissioi 
Appointment  of  a  ceived  a  letter  which  Mr.  Oisneros,  the  I 
2?ea^  mmit-  ^^^  commissioner,  had  addressed  to 
Peruvian  minister  for  foreign  affairs,  an 
which  he  stated  that  he  could  not  act  in  certain  cases,  bee 
he  had  given  an  opinion  upon  them  as  counsel.  Under  th< 
cumstances  the  President  of  Peru  appointed  Dr.  Manuel 
as  a  special  commissioner  to  act  in  those  cases.  Mr.  Vidal 
a  paper  reserving  any  question  as  to  the  regularity  of  the 
ceeding.    Dr.  Pino  presented  his  commission  January  20,  ] 
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and  subscribed  the  requisite  declaration.  A  special  order  was 
made  by  the  commission  si>ecifyiug  the  cases  in  which  he  was 
to  act  and  the  time  of  taking  them  up. 

On  several  occasions  Mr.  Vidal  urged  upon 
j^^L^  his  colleagues  the  desirableness  of  departing 
in  the  decision  of  cases  from  strict  rules  of 
law,  and  of  acting  rather  upon  the  principle  of  conciliation. 
Thus,  on  February  8, 1870,  he  took  up  with  Dr.  Pino  the  claims 
of  Francis  Lafontaine  Orannan,  Michael  F.  Eggart,  and  Alfred 
Lepoint,  as  to  which  they  were  unable  to  agree.  They  de- 
cided to  refer  the  cases  to  one  of  the  umpires,  but  after  they 
had  come  to  this  decision  they  caused  to  be  made  in  the  record 
the  following  entry  : 

^'Tbey  [the  commissioners]  came  to  an  agreement,  both 
resolving  by  common  accord  that  in  order  that  the  spirit  of 
harmony  of  the  convention  of  the  4th  of  December  1868  should 
be  realized,  it  be  awarded  to  Francis  Lafontaine  Grannan  as  an 
equitable  indemnity  the  sum  of  7,000  Peruvian  silver  soles, 
which  the  Peruvian  Government  will  pay;  to  Michael  F.  Eg- 
gart the  sum  of  11,000  Peruvian  silver  soles,  and  to  Alired 
Lepoint  the  sum  of  3,900  Peruvian  silver  soles,  which  the 
Peruvian  Government  will  also  pay. 

^<Both  the  commissioners  stating  that  they  will  respect  and 
give  force  to  the  opinions  which  they  may,  respectively, 
have  emitted  in  the  votes  which  they  have  expressed  in  writ- 
ing; they  declare  that  this  equitable  decision  will  leave  stand- 
ing in  all  its  provisions  what  has  been  agreed  upon  in  the 
eighth  article  of  the  American  and  Peruvian  convention,  which 
says :  ^The  High  Contracting  Parties  declare  that  this  conven- 
tion shall  not  be  considered  as  a  precedent  obligatory  upon 
them,  and  that  they  remain  in  perfect  liberty  to  proceed  in  the 
manner  that  may  be  deemed  most  convenient  regarding  the 
diplomatic  claims  that  may  arise  in  the  fature.'" 

On  the  11th  of  February  Messrs.  Vidal  and  Pino  took  up  the 
claim  of  H.  Milligan  against  Peru  for  327,000  soles,  as  damages 
for  the  alleged  arbitrary  revocation  by  the  Peruvian  Govern- 
ment of  a  contract  granted  to  an  American  company,  repre- 
sented by  the  claimant,  to  build  and  own  for  a  number  of 
years  a  macadamized  tramway  between  Callao  and  Lima  and 
a  horse  railroad  on  several  streets  of  the  latter  city.  The 
Peruvian  special  commissioner  contended  that  the  primitive 
grantees,  having  transferred  their  rights  to  other  parties,  in 
violation  of  an  article  of  the  contract,  before  the  road  was 
constructed,  lost  their  right  to  sue  the  government;  also,  that 
having,  by  one  of  the  articles  of  the  contract,  bound  them- 
selves to  refer  all  matters  of  difference  between  themselves 


Digitized  by  Vj 


Kjogle 


1644 


INTERNATIONAL   ARBITRATIONS. 


and  other  parties  to  the  courts  of  Peru^  they  had  no  rig 
appeal  to  the  mixed  commission.  The  American  commiss 
contended  that  the  article  in  regard  to  the  transfer  of  the 
did  not  affect  the  case  of  Milligan,  who  became  a  shareh 
under  a  provision  of  the  contract  which  authorized  the  g 
ees  to  issue  stock  in  order  to  raise  funds;  and  also  that,  b 
daring  the  contract  null  and  void,  the  Peruvian  Grovern 
had  deprived  itself  of  the  benefit  of  the  article  by  whicl 
company  was  bound  to  refer  all  differences  with  other  ps 
to  the  Peruvian  courts.  Having  thus  failed  to  agree,  the 
missioners  had  resolved  to  refer  the  case  to  one  of  the  um] 
when  Mr.  Vidal  again  urged  upon  Dr.  Pinto  the  princi] 
conciliation,  with  the  result  that  they  made  an  award  in 
of  the  claimant  for  the  sum  of  75,000  Peruvian  silver  soh 

In  like  manner  Mr.  Vidal  wrestled  with  the  regular  Pen 
commissioner,  Mr.  Oisneros,  urging  upon  him  the  consi 
tions  that  the  commission  ^^was  not  a  severe  tribun 
justice,"  and  that  by  the  convention  its  decisions  were  n 
be  regarded  as  obligatory  precedents.  In  this  spirit  i1 
agreed  that  the  claims  of  S.  Crosby  &  Co.,  A.  Bosenwig 
R.  Hardy,  which  had  been  returned  by  the  umpire  to  the 
mission,  and  in  respect  of  which  new  documents  had  beei 
sented,  should  be  disposed  of  by  the  commissioners.  <<  Ii 
tue  of  this  agreement,"  as  the  record  states,  Messrs.  Yida 
Cisneros  agreed  upon  awards  in  favor  of  the  claimants  ii 
cases  of  S.  Crosby  &  Co.,  Adolphe  Rosenwig  (No.  1),  Ri< 
Hardy,  Frank  Isaacs,  Thomas  J.  Clark,  Santiago  C.  Moi 
Adolph  Bosenwig  (No.  2,  ship  Tudor)^  and  Charles  Weih 

They  agreed  to  dismiss  the  claims  of  Peter  V.  Hevner,  j 
ham  Wendell,  Mrs.  Fidelia  C.  Byers,  BoUin  Thorne,  I 
Curtis,  John  Gillis,  and  Mrs.  Beyes  de  Cox. 

Thus  out  of  the  thirty-six  claims  against  the  United  S 
the  commissioners  disposed  of  all  but  three.  There  wa 
one  claim  against  the  United  States,  and  it  was  referr 
Mr.  Elmore  as  umpire. 

The  commissioners  on  December  15, 
Bate  of  Exchange,  made  the  following  order  in  relation  to  thi 
of  exchange  to  be  applied  to  the  awards  < 
commission: 


<<  ORDER  OF  COMMISSIONERS  AS  TO  THE  RATE  OF  EXOH. 
APPLIGABLB  TO  THE  AWARDS  WHICH  MAY  BE  MAD 
THEM  OR  EITHER  OF  THE  UMPIRES. 

"  The  commissioners  hereby  resolve  that  in  the  awards  \ 
may  be  made  by  them  or  either  of  the  umpires  the  word  ( 
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will  mean  the  XJnited  States  of  America  gold  dollar,  and  the 
word  sol  the  Peravian  silver  sol,  and  no  other  kind  of  money 
will  be  mentioned  in  the  decisions  besides  the  American  gold 
dollar  and  the  Penivian  silver  sol.  They  fnrther  establish  the 
relative  rate  of  payments  of  those  same  awards  in  the  metal- 
lic currency  of  the  respective  countries  of  the  United  States 
of  America  and  Peru  at  one  sol  and  eight  centavos  to  the 
United  States  gold  dollar. 

^<  Copies  of  the  above  resolution  shall  be  transmitted  by  the 
secretaries  to  every  one  of  the  arbitrators  and  counsel,  and  to 
the  governments  of  the  United  States  and  Peru.'' 

February  26, 1870,  the  commission  adjourned 
Kr.  "ndai'B  Baport.  fine  die^  all  the  business  before  it  having  been 
flnaUy  disposed  of.     On  the  same  day  Mr. 
Vidal  made  the  following  report  of  the  results  of  its  proceed- 
ings: 

"Mixed  Commission  of  the 
"United  States  and  Peru, 

"Lima,  February  26y  1870. 
"Sib:  The  mixed  commission  of  the  United  States  of 
America  and  Peru  having  discharged  the  duties  imposed  upon 
them  by  the  convention  of  Di^cember  4, 1868,  the  undersigned, 
commissioner  on  the  part  of  the  United  States  of  America^ 
has  the  honor  to  report  that  the  following  claim  was  presented 
against  the  United  States  of  America: 

Esteban  Gaillermo  Montano $120,600.00 

"In  respect  to  which  the  commissioners  being  unable  to 
agree,  Umpire  Elmore  made  the  award  of  57,040  American 
gold  dollars,'  to  be  paid  by  the  United  States  of  America  to 
said  Esteban  Guillermo  Montano. 

'<The  following  claims  were  presented  on 
aainii  Against  Fern,  the  part  of  citizens  of  the  United  States  of 
America  against  Peru,  viz:* 

1.  Ruden&Co $203,662.31 

2.  George  HUl 30,592.59 

3.  Eichard  T.  Johnson 21,725.92 

4.  Francis  L.  Grannan 29,730.55 

5.  Michael T.  Eggart 55,000.00 

6.  Alfred  Lepoint 19,572.92 

7.  Henry  Milligan 302,777.77 

8.  8.  Crosby  &Co 13,990.89 

9.  Adolphe  Rosen  wig  (No.  1) 13,272.86 

10.  Richard  Hardy 4,672.37 

11.  Frank  Isaacs 12,828.14 

12.  Thomas  J.  Clark 22,129.81 

13.  Santiago  Cobb  Montjoy 17,240.74 

'  62,000  Peruvian  silver  soles. 

'The  amounts  stated  in  the  following  list  are  in  United  States  gold. 
The  nominal  amonnt  of  all  the  claims  against  Pern,  in  Peravian  silver, 
was  1^271,179.16  soles. 
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lA.  Adolpho  Rosenwig  (No.  2) $» 

15.  Charles  Weile 4i 

16.  Peter  F.  Hevner i 

17.  Abraham  Wendall T 

18.  Fidelia  C.  Byore 3 

19.  Rollin  Thome 2a 

20.  Henry  Curtis 

21.  JohnGillis 

22.  Maria  Reyes  de  Cox 

^'  Of  the  above  claims  the  last  seven  were  either  disa 
or  dismissed  by  the  commissioners  for  the  following  re 

^<  Claims  Nos.  20,  21,  and  22  were  dismissed  for  beio 
sented  to  the  commission  beyoud  the  time  allowed  by  ai 
of  the  convention  of  December  4, 1868. 

<^  Claim  No.  19  was  dismissed,  the  commission  having 
that  the  claimant,  an  American  citizen,  had  substitute( 
self  for  a  Peravian  citizen  who  was  the  true  claimant,  ii 
to  enjoy  the  privilege  of  having  the  case,  already  lost 
the  courts  of  Peru,  adjusted  by  the  commission. 

'^  Claim  No.  18  was  dismissed  as  arisiug  out  of  a  trans 
of  a  date  prior  to  the  30th  of  November  1863,  and  being, 
fore,  one  of  the  cases  which  the  commission  could  not  i 
by  virtue  of  article  2  of  the  convention. 

"  Claim  No.  17  was  disallowed  by  the  commission  for 
prima  facie  a  groundless  one. 

^^  Claim  No.  16  was  disallowed  for  being  one  of  those  ' 
which,  in  the  opinion  of  the  commissioners,  neither  the  I 
States  of  America  nor  Peru  would  willingly  allow  an  in 
tional  court  to  adjust. 

Awardi  agmiiut        "^^  *^^  fifteen  other  claims,  Nos.  1 
Peru.  "were  adjusted  by  Umpire  Yalenzuela,  N 

Umpire  Elmore,  and  the  other  twelve 
commissioners.    The  following  awards  were  respectively 

1.  Ruden  <&  Co $7, 

2.  George  HUl 5, 

3.  Richard  T.Johnson 10, 

4.  Francis  L.  Grannan 6, 

5.  Michael  T.  Eggart 10, 

6.  Alfred  Lepoint 3, 

7.  Henry  MiUigan 69, 

8.  S.Crosby  A;  Co 9, 

9.  Adolphe  RoseniJFig  (No.  1) 2, 

10.  Richard  Hardy 2, 

11.  Frank  Isaacs 2, 

12.  Thomas  J.  Clark 4, 

13.  Santiago  Cobb  Montjoy 10, 

14.  Adolphe  Rosenwig  (No.2) 17, 

15.  Charles  Weile 32, 

Total 194, 

*  The  awards  in  Peravian  silver  soles  were,  in  the  order  above  st 
foUows:  (1)7,667.15;  (2)6,000;  (3)11,480;  (4)7,000;  (5)  11,000;  (6 
(7)  75,000;  (8)  10,000;  (9)  2,500;  (10)  2,500;  (11)  3,000;  (12)  4,5( 
11,000;  (14)  19,424;  (15)  35,000  =  209,  971.16  soles.  (See  S.  Ex,  Do< 
Cong.  2d  sess.) 
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"By  virtae  of  article  4  of  the  convention  of  December  4, 
1868,  all  those  awards  shall  be  paid  within  foar  months  after 
tbe  aate  of  the  decision.  It  is  therefore  important  to  state 
that— 

"No.  1  claim  was  adjusted  on  the  18th  of  January. 

"No.  2  claim  was  adjasted  on  the  20th  of  January. 

"No.  3  claim  was  adjusted  on  the  22d  of  January. 

"Nos.  4,  5,  and  6  claims  were  adjusted  on  the  8th  of  Feb- 
niary. 

"No.  7  claim  was  adjusted  on  the  11th  of  February. 

"Nos.  9  to  15  claims  were  adjusted  on  the  12th  of  February. 

"Nos.  16  to  22  claims  were  dismissed  and  disallowed  14th  of 
February. 

"The  award  in  favor  of  Estaban  Guillermo  Montano  was 
made  on  the  25th  of  February. 

^^The  undersigned  respectfully  calls  atten- 
Pzvtests.         tion  to  two  protests  he  made  on  the  20th  of 
January  last;  one  of  those  in  relation  to  the 
appointment  by  tbe  Peruvian  Government  of  an  assistant  com- 
missioner, which  was  regarded  as  being  contrary  to  the  letter 
and  spirit  of  Article  I.  of  the  convention  of  December  4, 1868. 
The  other 'protest  originated  from  an  irregularity  in  the  pro- 
ceedings of  the  court,  which  irregularity  was,  in  the  American 
commissioner's  opinion,  the  cause  that  the  award  made  to 
Bnden  &  Co.  was,  by  more  than  one  hundred  thousand  dollars, 
below  the  figure  it  would  otherwise  have  reached. 
Defeeti  in  Jniudio-      "^^  Connection  with  the  matter,  the  under- 
^j^  signed  would  take  the  liberty  to  point  out  an 

oversight  which  he  noticed  in  article  2  of  the 
convention  of  December  4, 1868,  and  in  consequence  of  which 
the  commission  was  debarred  of  the  right  to  adjust  the  claim 
of  a  worthy  lady,  an  American  citizen  by  birth,  Mrs.  Fidelia  O. 
Byers.  By  virtue  of  article  2  of  the  convention  of  1868,  no 
claim  arising  out  of  a  transaction  prior  to  the  30th  of  Novem- 
ber 1863  was  admissible.  On  the  other  hand,  it  was  stated  in 
the  treaty  of  1863  that  no  claim  could  be  presented  to  the  com- 
mission of  1863  arising  from  facts  x>osterior  to  the  18th  of  April 
1863.^  The  consequence  is  that  none  of  the  claims  originating 
between  the  latter  date  and  the  30th  of  November  1863  could 
be  presented  to  either  commission. 

"  Mrs«  Byers's  claim  was  one  of  those  cases,  for  it  arose  out  of 
a  Judgment  rendered  by  a  Lima  court  on  the  25th  of  November 
1863;  that  is  to  say,  only  two  days  before  the  mixed  commis- 
sion then  sitting  at  Lima  adjourned.  Mrs.  Byers  was  then  at 
Arequipa,  and  with  all  possible  diligence  it  would  have  taken 
her  at  least  a  month  before  she  could  have  received  the  news 
of  that  decision  and  repaired  at  once  to  Lima.  But  had  she 
been  in  that  city  on  the  25th  of  November,  yet  she  could  not, 
by  virtue  of  the  convention  of  1863,  have  presented  her  claim 

*  This  statement  is  not  quite  accoiate.    See  eupra. 
5627-Vol.  2 42  D,g,,e,  ^y  GoOgk 
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The  Bar  of  the 
Comventioii. 


to  the  then  sitting  commission.  The  undersigned  begi 
excused  for  expatiating  on  that  subject,  but  really  that 
having  nothing  to  support  her  family  but  what  she  can  e 
teaching,  did  not  expect  till  the  very  last  hour  she  wou 
herself  deprived  of  all  hopes  of  ever  having  the  means  t 
back  to  her  native  country  in  consequence  of  an  error 
convention. 

<<Most,  if  not  all,  of  the  claimants  am 
persons  connected  with  the  commissior 
reading. article  5  of  the  convention  o1 
came  to  the  erroneous  conclusion  that  all  claims  arising 
any  transaction  of  a  date  prior  to  the  4th  of  June  1869,  w 
such  claims  were  presented  or  not,  whether  they  were  g 
or  dismissed,  were  to  be  considered  and  treated  as  finally  & 
barred,  aud  therefore  inadmissible,  not  only  by  future  C4 
sions,  but  also  by  the  courts  of  either  country. 

^^  It  is  evident  that  such  can  not  be  the  meaning  of  thi 
cle,  for  the  high  contracting  parties  had  no  authority  to  d 
claimants  of  their  legal  means  of  redress  before  the  oi 
courts  of  the  country  where  the  transactions  took  plao 
had  they  that  right,  they  would  not  use  it. 

'*The  wrong  inflicted  by  that  article  interpreted  in'ths 
would  be  so  much  the  greater  that,  considering  the  di 
between  Peru  and  the  United  States,  the  lack  of  good 
arrangements  in  Peru,  and  the  very  short  period  given  tc 
ants  to  present  their  papers  to  the  commission,  it  was  i 
impossible  for  a  few  of  them  to  file  their  memorials  befi 
4th  of  December  1869. 

<<One  Captain  Harriman,  whose  ship  was  attached  in  < 
and  who  was  out  in  Europe  when  he  first  heard  of  the  C4 
sion  then  sitting  at  Lima,  is,  with  claimants  iN'os.  20, 21,  i 
the  victim  of  article  3,  in  which  it  is  said  that  no  clain 
under  any  circumstances  be  prosecuted  after  the  4th  of  1 
ber  1869. 

"  Other  persons  there  were  whose  claims,  though  with< 
jurisdiction  of  the  commission  to  which  they  were  subi 
may  nevertheless  be  founded  in  law  as  well  as  equity 
undersigned  would  therefore  respectfully  suggest  th 
American  legation  at  Lima  be  instructed  to  get^om  th< 
vian  Government  the  documents  in  support  of  claims  dis 
or  disallowed  when  the  proper  parties  apply  for  them. 
^'The  first  session  of  the  commissio 

SeisLons  and  Ex-    pi^ce  on  the  4th  of  September  1869,  a 
^^■^-  last  on  the  26th  of  February  1870.    B( 

those  two  dates  the  commission  held  79  sessions,  and 
meantime  its  contingent  expense  for  translations,  copyii 
nments,  publishing  notices,  and  other  items  amounted  t 
soles,  or  $1,268.51,  which,  in  a  city  where  men  who  knc 
to  read  and  write  are  generally  better  remunerated  ths 
where  else,  was  considered  as  a  very  moderate  figure. 
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<^The  total  expeuses  of  the  commission  amoant  to  14,033  iVo 
soles,  or  $12,993.63,  and  as  the  commission  of  5  per  cent  on  the 
awards  will  amount  to  bat  $12,572.88,  the  United  States  Gov- 
ernment will  have  to  contribate  for  their  share  $210.37  to  de- 
fray these  expenses,  according  to  article  6  of  the  convention. 
^^Montano's  claim,  which  originated  from  a 
nia  Kontano  GUim.  difference  of  opinion  in  regard  to  the  true 
meaning  of  a  special  sentence  in  the  decision 
of  the  umpire  of  the  commission  of  1863,  seems  to  be  doomed 
by  a  kind  of  fatality  to  beget  new  claiins  every  time  a  commis- 
sion has  adjusted  it.  Umpire  Elmore,  to  whom  the  claim  was 
referred  this  last  time,  stated  in  his  decision  that  his  award  to 
Montane  was  62,000  soles,  or  57,040  American  gold  dollars. 
Now,  our  dollar  being  worth  1  sol  and  eight  cents,  it  follows 
that  62,000  soles  are  worth  $57,407.40;  but  the  commissioners, 
onwilling  to  open  the  door  once  more  to  that  phcenix-like  claim, 
decided  to  put  the  award  at  $57,040  only  in  their  official  docket 
and  the  certificate,  and  never  mention  the  62,000  soles.  It  is 
to  be  hoped  that  Mr.  Montano  will  not  peer  out  once  more,  ten 
to  fifteen  years  hence,  with  a  claim  against  our  government  for 
$367.40  with  interest^  compensation  for  deprivation  of  profits, 
indemnity  for  loss  of  time  in  prosecuting  his  claim,  traveling 
expenses,  etc.* 

1  w  t  ^  *-  ^  "  The  report  of  the  commissioner  on  the  part 
Acta^ide^eiitiof  ^f  the  United  States  would  be  incomplete 
^"**^'  without  an  acknowledgment  of  the  many  obli- 
gations he  is  under  to  the  gentlemen  of  the  United  States  lega- 
tion at  Lima,  for  ready  assistance  in  the  discharge  of  his  duties, 
as  well  as  to  the  Executive  of  Peru,  and  all  the  gentlemen 
connected  with  the  commission,  for  numerous  indications  of 
the  courteous  hospitality  extended  to  him  and  the  unbounded 
admiration  professed  for  his  country. 

"All  of  which  is  respectfully  submitted. 

"M.  ViDAL, 
^^Oammis^ioner  on  the  pari  of  the  United  States  of 
Amerieay  of  the  American  and  Peruvian  Mixed  Commission. 

"To  the  Hon.  the  Secebtaby  op  StatiS, 

"  Washington,  D.  OP 

In  his  report  Mr.Yidal  states  that  claim  No. 

Ckim  of  WenddU.  17,  of  Abraham  Wendell  against  Peru,  "  was 

disallowed  by  the  commission  for  being  prima 

facie  a  groundless  one."    It  appeared  that  the  Government  of 

Pern,  wishing  to  have  a  second  bridge  built  at  Lima,  across 

the  Bimse,  solicited  in  the  Peruano  sealed  proposals  for  its 

' Ab  to  the  final  payment  of  the  money,  see  Mr.  Adee,  Second  ABsistaut 
Secretary,  to  Mr.  Hevner,  December  4, 1891,  MS.  An  appropriation  for  the 
payment  of  the  final  award  was  made  by  Congress  July  15, 1870. 
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construction.  The  claimant,  replying  to  this  invitation 
to  build  the  bridge  within  twenty  months  for  a  price  a 
according  to  his  own  statement,  he  would  have  mad 
profit  of  a  hundred  thousand  soles.  The  govemm 
not  give  him  the  contract,  and  he  came  to  the  com 
to  obtain,  through  its  action,  the  profits  of  which  he 
that  he  was  thus  deprived.  He  did  not,  however,  cl 
whole  of  the  100,000  soles;  but,  desirous  of  proving  h 
oration,  asked  for  only  75,000  soles  for  the  loss  of 
and  added  a  demand  for  3,000  soles  for  the  cost  of  tli 
accompanying  his  sealed  proposal,  in  all  78,000  sole 
claim  was  ably  argued  on  both  sides;  but  when  the  < 
sioners  conferred  upon  it  they  agreed  that  it  was  not  j 
in  equity,  though  at  first  the  United  States  commissio 
unwilling  to  reject  it  altogether.  It  seemed  that  t 
ernment  had  promised  to  award  the  building  of  the  b 
the  lowest  bidder;  that  Wendell  was  the  lowest  bidd 
that  he  was  ready  to  give  the  security  required  by  the 
ment  for  the  faithf  al  execution  of  the  contract ;  why,  th 
was  not  the  work  given  to  himt  Subsequently,  howe 
commissioners  received  from  the  claimant  himself  a 
the  number  of  the  Peruatio  (the  official  organ  of  the  P 
Government)  in  which  were  published  all  the  sealed  pi 
received  for  the  building  of  the  bridge.  A  perusal  of  tli 
convinced  the  commissioners  that  the  claimant  was 
lowest  bidder,  and  that  his  proposal  was  not  in  conform 
the  requirements  of  the  official  invitation;  and  they 
ingly  disallowed  the  claim. 

In  Mr.  Vidal's  report  it  is  stated  thj 
Claim  of  Hevner.  'So.  16,  of  Peter  F.  Hevner  against  Pe 
disallowed  as  one  <<  which,  in  the  opinio 
commissioners,  neither  the  United  States  of  America  n 
would  willingly  allow  an  international  court  to  adjust 
claim  and  its  final  disposition  were  stated  by  the  commit 
in  the  record  of  their  proceedings  as  follows: 

"  Olaim  for  work  done  for  Peruvian  war  vessels  in  186^ 
was  one  of  those  Gallao  claims  about  which,  in  the  abs 
sufficient  evidence,  it  was  so  difficult  for  the  commissic 
come  to  an  agreement.  A  circumstance  occurred  in  1 
of  this  claimant  tending  to  rendei  his  claim  still  more  < 
than  the  others.  The  claimants,  A.  Eosenwig,  S.  Grosb; 
R.  Hardy,  and  T.  J.  Clark,  had  filed  in  their  respectii 
some  kind  of  evidence  more  or  less  satisfactory;  for  the 
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\  vonchers  signed  by  the  person  who  bought  from  them 
«rial  for  the  Peruvian  war  vessels  or  they  filed  copies 

books  certified  by  the  United  States  consul  at  Callao. 

house  of  Peter  Hevner  being  destroyed  by  fire  some 
fore  his  daim  was  presented,  he  could  not  file  any  docu- 
rhatever  in  support  of  his  case,  and  the  commission  was 
npleasant  dilemma  either  to  disallow  the  claim,  perhaps 
r,  or  to  make  an  award  on  the  mere  assertion  of  a  person 

unknown  to  the  commissioners. 

aary  27.  The  agent  of  Peru  filed  on  that  day  a  mass  of 
e  relative  to  all  those  Gallao  claims,  tending  to  prove 
)y  were  all  of  them  considerably  exaggerated.  Among 
Qber  of  the  papers  presented  on  that  occasion  to  the 
ajon  there  was  a  bill  presented  by  Hevner  with  a 
'.  That  bill  was  for  395  pesos  and  20  cents,  and  that  is 
commissioners  could  find  to  support  a  claim  of  6,757 
d  20  cents. 

ruary  14.  The  commissioner  on  the  part  of  the  United 
ras  at  first  of  opinion  that  this  claim  should  be  allowed 
11  extent;  but  when  it  was  proved  that  it  was  greatly 
'ated,  he  changed  his  mind  and  consented  to  have  it 
rably  reduced.  Lastly,  when  both  commissioners  exam- 
)  papers  together,  they  found  that  the  claimant  had  not 
ything  to  the  government,  but  that  his  bill  was  only 
n  done  at  his  sawmill  for  the  Peruvian  war  vessels.  In 
lence  of  the  principle  adopted  by  them,  to  adjust  no 
>r  work  done  for  the  Peruvian  war  vessels  while  Peru 
war  with  a  power  at  the  time  at  peace  with  the  United 
they  to-day  disallow  the  claim." 

In  the  foregoing  case  reference  is  made  to 
^^^^  the  claims  of  A.  Bosenwig,  S.  Crosby  &  Co., 
B.  Hardy,  and  T.  J.  Clark.  The  claims  of 
ig,  Crosby,  and  Hardy  were  discussed  together  in  an 
by  the  United  States  commissioner.  It  appeared  that 
the  Government  of  Peru,  in  exi)ectation  of  an  attack 
ao  by  a  Spanish  squadron,  ordered  the  construction  of 
or  called  the  Victoriaj  and  of  some  torpedoes,  and  di- 
the  ship  Xoa,  of  the  Peruvian  navy,  to  be  turned  into 
clad.  The  execution  of  these  orders  was  committed  to 
S.  Backus,  the  state  engineer,  who  bought  large  quan- 
f  material  from  Callao  merchants,  among  whom  were 
imants  in  question.  With  this  material  the  work  was 
ad  when  the  Spanish  squadron  made  its  attack  the 
and  torpedoes  were  used  by  the  Peruvian  forces.  Sub- 
ily  the  claimants  presented  bills  to  the  Peruvian  Oov- 
t  for  the  materials  furnished  by  them.  The  orders  for 
rk  in  which  the  materials  were  used  were  made  by 
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the  govemment  of  General  Pezet.  In  time  this  gove 
was  overthrown,  and  the  succeeding  governmeift,  that 
Prado,  refused  to  pay  the  bills.  The  Prado  governmc 
in  turn  overthrown,  and  on  June  19, 1867,  its  successor 
a  decree  in  which  it  was  substantially  declared  that  tl 
ernment  was  not  responsible  for  Mr.  Backus's  purchase 
it  had  already  paid  a  large  sum  on  them,  and  that  it 
pay  nothing  more.  The  commissioners  finally  compr 
the  claims. 

The  claim  of  Thomas  J.  Clark  was  for  work  done,  as 
for  materials  furnished,  upon  vessels  of  the  Peruviai 
The  claim  for  work  was  disallowed,  but  an  award  wai 
on  account  of  the  materials.  The  claim  for  work  waf 
lowed  (1)  because  it  was  shown  to  have  been  unsatisf 
and  (2)  because  it  was  a  matter  within  ^^  the  exclusive 
diction  of  the  courts  of  the  country.^ 

The  claims  against  Peru,  referred  to 
^^ttdli^^'  margin,  were  as  follows: 

No.  4,  F.  L»  Grannan,  for  ill  treatmc 
losses  during  the  riots  at  Batan  Grande,  Lambayeque,  J 
13, 1868,  as  described  in  Johnson's  case,  below. 

No.  5,  Michael  F.  Eggart,  for  injuries  and  losses  in  th 
lutionary  disturbances  at  Ghiclayo,  as  described  in  the 
Hill,  below. 

No.  6,  Alfipcd  Lepoint,  for  losses  and  injuries  in  a  riot 

No.  11,  Frank  Isaacs,  for  the  plundering  of  two  cigai 
at  Lima  by  a  mob  on  the  morning  of  November  6, 18 
sf^ms  that  the  mob  was  attacking  the  presidential  m 
and  that  the  shots  fired  by  the  soldiers  who  were  del 
that  building  did  great  damage  to  the  stores.  The  8ol< 
question  were  defeated,  and  the  mob  then  broke  into  an 
dered  the  stores. 

No.  13,  Santiago  Cobb  Montjoy,  for  losses  suffered  in 
quence  of  the  act  of  the  local  authorities  at  Lambay< 
maliciously  cutting  off  the  water  from  his  rice  plan 
Mon^oy  was  at  the  time  a  United  States  consul. 

No.  14,  Adolphe  Eosenwig  (claim  2,  ship  Ttidar),  for  ds 
growing  out  of  the  following  transaction :  The  Englii 
Tudor,  laden  with  guano,  the  property  of  the  Peruvia 
ernment,  having  got  on  fire  and  sunk  in  the  roadsi 
Callao,  Eosenwig  purchased  her  hull  at  public  auctioi 
government  at  first  forbade  him  to  appropriate  or  dest 
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bnt  afterward  ordered  him  to  remove  the  ship  within 
lays,  as  it  endangered  navigation.  Bosenwig  answered 
would  raise  the  ship  as  soon  as  the  government  should 
ray  the  cargo.  The  government  replied  that  it  would 
e  cargo  away  as  soon  as  the  ship  was  afloat.  The  dis- 
proceeded  for  some  time  on  this  line,  and  neither  ship 
go  was  raised. 

[5y  Charles  Weile,  for  wrongful  arrest  and  imprison- 
Weile^  while  United  States  consul  at  Tumbes,  inter- 
D  aid  or  protect  a  Peruvian  woman  who  was  fighting 
ir  husband,  and,  as  Peru  alleged,  dealt  the  husband  a 
£»tal  blow  with  his  cane.  For  this  act  Weile  was 
i  and  imprisoned,  bnt  he  escaped  before  his  trial  was 
1,  and  fled  the  country.  It  was  alleged  on  the  part  of  the 
States  that  the  wound  on  the  husband's  head  was  in- 
)y  the  wife  J  that  Weile's  arrest  was  illegal,  and  without 
kut,  and  that  the  consular  office  was  broken  into  in  order 
t  it.  The  Peruvian  commissioner  was  opposed  to  award- 
arge  sum,  though  he  was  willing  to  allow  something, 
lited  States  commissioner  ^<  insisted  on  the  importance 
[)g  a  decision  which  would,  by  the  magnitude  of  the 
show  the  local  authorities  how  wrong  it  is  for  them  to 
k  hasty  manner  when  the  liberty  and  honor  of  the  consul 
endly  i)ower  are  concerned.^ 

^ases  enumerated  and  described  in  this  section  were,  as 
dn  seen,  disposed  of  by  the  commissioners  on  the  prin- 
f  conciliation.  The  amounts  awarded  appear  by  Mr. 
report. 

In  October  1869  Alexander  Knden,  a  citizen 
tndnL  ft  Go.  of  the  United  States  and  a  partner  in  the 
firm  of  Kuden  &  Co.,  of  Paita,  presented  to 
amission,  as  a  partner  in  and  a  representative  of  the 
claim  for  indemnity  for  the  burning  and  destruction  of 
ntation  of  Errepon,  in  the  department  of  Lambayeque, 
»rmed  mob,  January  14, 1868.  Upon  the  merits  of  the 
he  commissioners  differed.  The  United  States  commis- 
bhought  that  the  claim  should  be  allowed  in  full.  The 
»n  commissioner  thought  that  it  should  be  dismissed^ 
kt,  if  it  should  be  held  to  be  well  founded,  only  so  much 
lould  be  allowed  as  represented  the  interest  of  Alexan- 
den  in  the  Arm,  the  other  members  of  which  were  not 
»  of  the  United  States.    The   case  was   referred  to 
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Umpire  Valenzuela,  who,  Janaary  18, 1870,  rendered 
sion.    He  considered  the  case  under  three  heads : 

1.  Was  the  claim  duly  presented  t 

2.  Was  the  Government  of  Peru  responsible  for  the  in 

3.  If  so,  what  sum  should  be  allowed? 
On  these  points  the  umpire  held — 

1.  That  the  claim  was  properly  before  the  commissi 
appeared  that  on  February  14,  1868,  Alexander  Eud< 
sented  a  memorial  to  the  executive  power,  making  a  cl 
damages.  On  October  7, 1869,  no  decision  upon  the  mi 
having  been  made,  the  government  retarned  the  pa] 
him,  with  a  resolution  in  which  it  was  declared  that  the 
of  the  papers  was  not  to  be  understood  as  an  act  by 
the  government  submitted  the  case  to  the  mixed  comn 
which  was  then  in  session.  The  umpire  held,  howev< 
the  jurisdiction  of  the  commission  was  not  dependent 
will  of  either  of  the  governments,  and  that  the  dai 
properly  presented. 

But  the  umpire  observed  that  Euden  presented  ] 
before  the  commission  not  as  the  representative  of  h 
personal  interest,  but  as  a  partner  in  and  represents 
the  firm  of  Euden  &  Go.,  which  consisted  of  Alexander '. 
a  citizen  of  the  United  States,  and  Jos6  Pablo  Esc< 
citizen  of  New  Granada,  as  equal  partners.  The  An 
commissioner  had  endeavored  to  show  that  Euden  could 
and  represent  the  company  as  an  American  company 
umpire  held  otherwise.  "If,"  he  declared,  "it  may  1 
that  business  firms  have  a  nationalty,  such  nationality 
of  the  country  in  whose  territory  they  reside,  under 
laws  they  have  been  formed,  and  by  wbich  they  are  gov 
The  case  might,  indeed,  be  different  in  regard  to  a  co 
under  a  national  charter;  but  the  mere  assumption  of  i 
could  not  give  a  firm  nationality.  The  umpire  therefo: 
that  only  Euden's  individual  interest  in  the  firm  was  pi 
before  the  commission. 

2.  As  to  the  question  of  Peru's  responsibility,  the 
observed  that  governments  were  bound  to  extend  to  for< 
the  same  measure  of  protection  as  they  owed  to  the 
citizens,  and  no  more.  But  a  government  and  its  agent 
not,  without  incurring  responsibility,  refuse  to  protect  f 
ers  or  omit  to  pnnish  those  who  injured  them.  It  was 
that  on  January  14, 1868,  the  inhabitants  of  Motui)e  ii 
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iantatioQ  of  Errepon,  and  burned  the  buildings  and 
);  that  on  Febrnary  14^  1868,  Baden  appealed  to  the  ex- 
re  power  and  demanded  an  indemnity,  at  the  same  time 
ing  gnilty  omission  on  the  part  of  the  authorities;  that 
^ecntiye  i>ower  two  weeks  later  asked  the  prefect  of  the 
tment  for  a  report,  and  that  the  prefect  ordered  the  snb- 
;t  to  make  one;  and  that  the  latter  on  May  22, 1868, 
bed  that  Errepon  had  been  bnmed,  but  that  he  could  not 
^o  to  the  plantation  and  ascertain  the  value  of  the  prop- 
turned,  as  the  roads  were  bad.  Ifo  fiirther  steps  were 
by  the  authorities  till,  three  months  afterward,  the  pre- 
trged  on  by  Buden,  directed  the  subprefect  to  make  an- 
report;  but  in  reply  to  this  order,  the  first  report,  which 
leficient  and  passionate,  was  merely  repeated.  In  July 
he  executive  power,  without  having  come  to  any  decision, 
he  papers  to  one  of  the  government  attorneys.  A  third 
m  of  Buden  met  the  same  fate,  having  been  held  without 
[  for  fourteen  months.  The  facts  were  not  investigated, 
ere  the  guilty  parties  prosecuted.  An  order  was  indeed 
for  an  investigation,  but  it  was  avoided.  The  judicial 
rities,  when  apx)ealed  to  for  an  investigation  of  Buden's 
,  refused  to  entertain  it,  on  the  ground  that  an  executive 
bad  forbidden  the  trial  of  suits  against  the  treasury. 
while  justice  was  thus  denied,  it  was  charged  that  the 
authorities  were  concerned  in  the  attack  on  the  planta- 
A  report  of  the  consular  body,  drawn  up  at  the  place, 
red  that  the  burning  of  estates,  both  native  and  foreign, 
^  time  and  place  in  question,  was  committed  by  armed 
i  under  the  command  of  officers.  On  all  th^e  grounds 
npire  held  Peru  liable  for  the  burning. 
for  the  reasons  above  stated,  the  umpire  decided  that  the 
ission  was  not  competent  to  decide  on  the  claims  of  Jos6 
>  Escobar,  as  a  partner  in  the  firm  of  Buden  &  Co.,  but 
in  indemnity  should  be  paid  to  Buden  to  the  amount  of 
).18. 

George  Hill,  an  American  citizen,  worked  as 
f  George  Hm.  a  carpenter  at  Ghiclayo,  Peru,  in  the  establish- 
ment of  a  Mr.  Solf,  by  whom  he  was  employed, 
comber  1867  the  village,  which  had  been  seized  by  a  revo- 
lary  party,  was  besieged  by  government  forces.  On  the 
of  January  6, 1868,  Hill,  fearing  the  vengeance  of  those 
charged  him  with  being  in  sympathy  with  the  besiegers, 
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Bet  out  with  a  few  friends  to  a  neighboriDg  village,  when  h< 
fired  on  by  a  company  of  cavalry  belonging  to  the  revoln 
ary  forces,  and  brought  back  as  a  prisoner  to  Chiclayo. 
lie  was  thrown  into  prison  for  three  days,  without  food  or 
ical  attendance.  The  house  of  Mr.  Solf,  in  which  there 
$2,000  in  gold  belonging  to  Hill,  was  robbed  by  the  re 
tionary  party,  and  then  destroyed.  The  commissioners 
agreed  as  to  the  responsibility  of  the  government  of  Per 
the  acts  of  the  revolutionary  party,  which  subsequently  be( 
the  ruling  party.  The  umpire,  Mr.  Yalenzuela,  decided 
Pern  was  not  responsible  for  the  loss  of  the  $2,000, 
awarded  the  claimant  6,000  Peruvian  silver  soles  for  pen 
ill  treatment  and  loss  of  health  and  work. 

Eichard  T.  Johnson,  a  citizen  of  the  U] 
Case  of  B.  T.  JohmoxL  States,  claimed  23,000  soles  from  Peru  fo 
destruction  of  his  property,  an  attempt  to 
der  him,  and  blows  and  ill  treatmentcansing  permanent  inji 
The  acts  complained  of  were  committed  on  January  13, 
in  the  province  of  Lambayeque.  The  commissioners  dif 
as  to  liability  of  the  Peruvian  Government,  and  the  case 
referred  to  the  umpire,  Mr.  Elmore. 

Mr.  Elmore,  in  rendering  his  decision,  said  that  the 
question  in  the  case  was  whether  Peru  was  responsibl 
what  had  occurred.  The  occurrences  in  Lambayeque 
notorious,  and  the  supreme  government  had  declared  th( 
be  infamous.  Mr.  Johnson  was  one  of  the  victims  of 
"  whirlwind  of  destruction.^'  The  constitution  of  Peru  dec! 
life  and  property  inviolable,  and  Mr.  Johnson  reposed  in 
guaranty.  Yet  his  property  was  destroyed,  and  he  was 
sonally  and  permanently  injured  by  armed  bands  heade 
the  governors  of  adjacent  towns,  instigated  by  the  sup 
authorities  of  the  province,  who  were  dependent  upon 
Immediately  represented  the  supreme  government.  Th 
preme  government  issued  a  decree  to  the  effect  that  the 
ries  should  be  redressed ;  but  nothing  substantial  was  < 
nor  were  any  of  the  malefactors  punished.  The  Pen 
commissioner  had  contended  that  it  was  necessary  that  t! 
son  should  have  had  recourse  to  the  courts  and  have 
denied  justice.  But  it  was  known  that  the  judges  o1 
province  of  Lambayeque  were  menaced  and  controller 
the  mob,  and,  if  not  in  sympathy  with  them,  in  a  panic; 
that  it  would  have  been  useless  to  appeal  to  them.    Mr.  El 
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lared,  however,  that  there  had  been  an  actual  denial  of 
ice.  By  the  circular  of  the  minister  of  justice  of  Fern  of 
tember  13,  1853,  the  judges  were  forbidden  t^  receive 
'diejiteH  affecting  the  law  of  December  25,  1851  j  closing  the 
solidatiou  of  the  public  debt*  By  that  circular  the  courts 
e closed  against  the  suft'erers  at  Lambayeque,  Mr,  Ehnr^re 
d  two  cases  of  the  actual  denial  of  petitions  of  persons 
red  in  Lambayeque  on  the  ground  of  the  circular  referred 
One  of  these  was  tlie  ease  of  Ruden  *S:  Co,^  who  applied 
il  2,  1868,  ti*  the  judge  of  Lambayeqae  and  were  denied  a 
edy  on  that  ground.  The  claimants  were  thus  without 
e.  If  they  applied  to  the  courts  thej  were  told  they  had 
'eniedy.  If  they  applied  to  the  commission  they  were  told 
t  they  must  apply  to  the  courts.  Mr,  Elmore  therefore 
irded  the  claimant  the  sum  of  11,480  Peruvian  silver  soles.* 


lie  records  of  the  eoionaiKslon  were  depotite*!  in  Lima,    (Mr,  Fiah,  Sec. 

tate,  to  Mr.  S.  Hevner,  April  21  and  27,  1870,  MS,  Dom,  Let.  vol.  84,  pp, 

345.) 

"*  to  the  payroeutof  thp  awards  by  Pern,  Ree  dispatelieft  from  Pern,  Mr. 

ey  to  Departntent  of  BtatOj  June  21  and  September 21, 1870,  M88.  Dept. 

State. 


m 
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MS  AGAINST  VENEZUELA:  COMMISSIONS  UN- 
I  THE  CONVENTIONS  BETWEEN  THE  UNITED 
.TES  AND  VENEZUELA  OF  APBUj  26,  1866, 
JBMBEB  6,  1888,  MARCH  16, 1888,  AND  OCTOBER 
J88. 

In  only  one  case  have  arbitral  proceedings 

to  which  the  United  States  was  a  party  been 

imi>eached  for  alleged  frand  on  the  part  of  the 

a1.    This  case  was  that  of  the  commission  under  the 

ition  between  the  United  States  and  Venezuela  of  April 

16,  for  the  settlement  of  claims  against  the  latter  gov- 

Qt.    Many  of  the  claims  were  of  long  standing  and  large 

^unt,  and  some  of  them  iuvolved  important  principles  of 

optional  law.   The  negotiations  for  their  settlement,  culmi- 

in  the  convention  of  1866,  were  protracted  and  diffi- 

The  commission  for  which  provision  was  thus  made 

I  Caracas,  August  30, 1867.    Its  last  session  was  held 

\t  3, 1868,  all  the  claims  submitted  to  it  having  been  dis- 

of.*    The  American  commissioner  was  David  M.  Tal- 

of  New  York,  who  was  appointed  by  and  with  the 

and  consent  of  the  Senate,  July  20,  1867.    The  first 

uelan  commissioner  was  Gen.  A.  Guzman  Blanco;  but 

fter  his  first  meeting  with  the  American  commissioner  a 

9  difference  arose  between  them  in  regard  to  the  appoint- 

>f  an  umpire,  and  their  last  official  conference  seems  to 

»een  held  on  September  13, 1867.    At  the  next  session, 

was  held  on  the  7th  of  October,  an  entry  was  made  in 

irnal  to  the  effect  that,  <<  whereas,  from  motives  of  pub- 

sessity,  Gen.  Antonio  Guzman  Blanco  had  to  absent 

Cot.  1866;  part  3,  pp.  430,  435. 

feedings  of  tbe  mixed  commission  under  the  convention  of  April 
iy  between  the  United  States  and  Venezuela :  Washington,  1889. 
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himself  from  the  capital,'^  the  government  had  ^'appointee 
Francisco  Gonde  to  replace  him  in  the  mixed  commiss 
Mr.  Gonde  appeared  and  presented  his  credentials.  On 
7,  1868,  Mr.  J.  G.  YiUafane  was  appointed  to  sacceed 
Mr.  Yillafaiie  took  his  seat  at  the  board  on  the  12th  of  ] 
and  served  to  the  close  of  the  commission. 

The  convention  provided  that  the  commissioners  shoah 
point  an  umpire,  bat  that  in  case  they  should  be  unab] 
agree  the  appointment  should  be  made  by  the  diplomatic 
resentative  of  either  Switzerland  or  Russia  in  Washinj 
The  choice  was  eventually  made  by  the  Bussian  mini 
The  umpire  so  designated  was  Mr.  Juan  K.  Machad 
Venezuelan. 

The  commission  decided  forty- nine  claims,  the  noi 
amount  of  which  was  $4,823,273.31.  It  made  awards  i 
twenty-four  claims,  the  awards  amounting  to  $1,253,31 
Twenty-five  claims  were  rejected.* 

On  February  12, 1869,  the  Venezuelan 
;  J  ^^^^  ^  ^^^  ernment  presented  to  the  Department  of  i 

at  Washington  a  protest  against  the  awar 

the  commission,  alleging  irregularity  in  the  appointment  oi 

umpire  and  fraud  in  the  proceedings  and  findings.    This 

test  was  not  favorably  received,^  and  Mr.  Wilkinson,  fron 

Committee  on  Foreign  Affairs  of  the  House  of  Bepresentat 

j  reported,  after  an  examination  of  the  evidence  submitted 

'  the  protest,  that  the  testimony  in  question  <^was  taken  mi 

to  impeach  the  conduct  of  the  American  commissioner,  ar 

to  him  was  wholly  ex  parte,  with  every  facility  existing  i 

\  the  part  of  the  foreign  witnesses  to  distort  and  color  1 

'  mony;"  that  the  case  which  it  made  out  was  "feeble  an 

conclusive,"  and  that  "the  gentleman  in  question,  as  w€ 

others  implicated,''  had  appeared  and  refuted  the  chi 

against  them.^    The  committee  therefore  reported  a  resoli 

to  authorize  and  direct  the  President  to  demand  of  Vene; 

the  immediate  payment  of  the  awards,  and,  in  case  oi 

neglect  or  refusal  to  comply,  to  use  such  force  as  might  i 


«\ 


1 H.  Rep.  787,  44  Cong.  1  seas.  156-169;  S.  Ex.  Doc.  14,  40  Cong.  3  m 
«8.  Ex.  Doc.  541  Cong.  1  seas.    See  also  H.  Ex.  Doc.  176,  41  Cong.  2 

S.  Mis.  Doc.  162,  41  Cong.  2  seas. ;  H.  Mis.  Doc.  221, 42  Cong.  2  seas. 
3  An  effort  was  made  by  aome  of  the  holdera  of  awarda  to  induce 

greaa  to  advance  the  money  on  them.    The  Department  of  State  de< 

to  recommend  it.    (Mr.  Seward,  Seo.  of  State,  to  Mr.  Sumner,  Janui 

1869.) 
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gment  be  necessary  to  secure  the  faithful  performance  of 
terms  of  the  convention.^  Daring  the  second  session  of  the 
ty-second  Congress,  Mr.  Packard,  from  the  Committee  on 
eign  Affairs,  reported  a  bill  to  provide  for  a  new  commission 
the  purpose  of  revising  the  awards.^  At  the  next  session, 
rever,  he  rei)orted  another  bill  afftrming  the  validity  of  the 
trds  and  authorizing  their  enforcement.^  This  bill  passed 
House,  but  in  the  Senate  the  clause  authorizing  the  use  of 
se  was  stricken  out.  In  this  form  the  bill  passed  the  Sen- 
,  was  concurred  in  by  the  House,  and  on  February  25, 1873, 
\  approved  by  the  President.  It  was  known  in  the  subse- 
int  discussions  as  the  '^  finality  act,''  since  it  declared  that  the 
udication  of  claims  by  the  commission  under  the  convention 
L866  was  '^  recognized  as  final  and  conclusive,  and  to  be  held 
id  and  subsisting  against  the  republic  of  Venezuela."^ 

In  his  annual  message  of  December  1875 
EnyestigatioiL  President  Grant  announced  that  Venezuela 
bad,  <^  upon  fiirther  consideration,  practically 
iudoned  its  objection  to  pay  to  the  United  States  that  share 
its  revenue  which  some  years  since  it  allotted  toward  the 
inguishment  of  the  claims  of  foreigners  generally."  The 
icks  upon  the  commission,  however,  did  not  cease,  and  the 
)  that,  owing  to  domestic  strife,  the  Venezuelan  Government 
[  been  able  to  devote  but  little  toward  the  extinguishment 
he  awards,  encouraged  those  whose  claims  had  been  rejected 
ontinue  their  efforts  for  a  rehearing.' 
a  the  first  session  of  the  Forty-fourth  Congress  a  full  inves- 
btion  of  the  charges  against  the  commission  was  at  length 
1.  It  resulted  in  an  elaborate  rex>ort  by  Mr.  Springer,  from 
Committee  on  Foreign  Affairs,^  and  in  the  adoption  by  the 
ise,  unanimously,  of  a  resolution  directing  the  Secretary  of 
te  to  suspend  the  distribution  of  the  sums  paid  by  Vene- 
La  on  account  of  the  awards.''     Subsequently  additional 

[.  Rep.  79,  41  Cong.  2  seas. 
I.  Rep.  29,  42  Cong.  2  seas. 
L  Rep.  4, 42  Cong.  3  seas. 
7  StotB.  at  L.  477. 
I.  Rep.  609,  43  Cong.  1 1 
I.  Rep.  787,  44  Cong,  li 
^or  an  account  of  the  moneys  in  the  Department  of  State  May  22, 1876, 
iicable  to  the  awards,  see  S.  Ex.  Doc.  66,  44  Cong.  1  sess.     Install- 
ts  of  7  and  8  per  cent  had  been  distribnted  on  the  awards.     (MS.  Dom. 
vol.  113,  p.  217.) 
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testimony  was  taken  and  printed  by  order  of  the  House: 
I>(H*tant  correspondence  was  communicated  by  the  Pre£ 
to  the  same  body,^  and  a  report  was  made  by  Mr.  Hana 
from  the  Committee  on  Foreign  Affairs,  recommending 
creation  of  a  new  commission.^ 

The  charges  against  the  commission,  as  developed  i 
investigation,  were  to  the  effect  that  before  the  meeting  < 
board  a  conspiracy  was  entered  into  by  Talmage,  the  C 
States  commissioner,  Thomas  K.  Stilwell,  the  United  £ 
minister  at  Caracas,  and  William  P.  Murray,  StilwelFs  br< 
in-law  and  the  moving  spirit  in  the  matt-er,  to  defraud  < 
ants  by  exacting  of  them  a  large  proportion  of  their  a^ 
in  the  form  of  attorney's  fees;  that,  in  pursuance  of  this  i 
ment,  Murray  obtained  contracts  with  claimants  to  repi 
them  before  the  commission  in  consideration  of  from  40 
per  cent  of  whatever  might  be  awarded;  that  the  instal 
of  Machado  as  umpire  was  brought  about  in  an  irrc 
manner;  that  on  the  claims  which  Murray  represented  a^ 
were  made  to  the  amount  of  more  than  $850,000,  while 
meritorious  claims  were  rejected;  that  the  certificates  of  s 
were  made  in  small  amounts  and  payable  to  bearer,  so 
pass  without  indorsement;  that  Talmage,  as  the  joint 
ney  of  Murray  and  the  claimants,  withdrew  the  certif 
from  the  commission ;  and  that  after  the  claimants  had  rec 
the  certificates  representing  their  share  of  an  award  th( 
representing  the  attorney's  share,  was  divided  between 
ray,  StilweU,  Talmage,  and  Machado.  Whether  YiUafan 
in  any  measure  a  conscious  party  to  the  transaction  wa 
sidered  doubtful.^  The  charge  of  irregularity  in  rega 
the  selection  of  the  umpire  was  that  Baron  Stoeckl,  the 
sian  minister  at  Washington,  having  appointed  as  umpire 
Machado,"  notice  to  that  effect  was  sent  by  the  Departm< 
State  to  the  legation  at  Caracas;  that  StilweU,  as  U 
States  minister,  though  there  was  a  Juan  K.  Machado,  sr 
a  Juan  K.  Machado,  jr.,  notified  the  latter  that  he  had 
appointed;  that  the  suggestion  of  the  name  of  Machado 
nally  proceeded  from  the  conspirators,  and  that  the  instal 

1 H.  Mis.  Doo.  11, 45  Cong.  2  sess. ;  H.  Mis.  Doc.  30,  45  Cong.  2  ae 
>  H.  Ex.  Doc.  30, 45  Cong.  2  seas. 
3  H.  Rep.  702,  45  Cong.  2  sess. 
*U,  Bep.  2610,  48  Cong.  2  sess. 
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of  Juan  !N.  Machado,  jr.,  as  umpire,  was  the  result  of  their 
contnyance. 

In  spite  of  the  findings  of  the  committees  of 
""*  iMjL  ^  Congress  in  regard  to  the  proceedings  of  the 
commission,  no  definite  step  toward  a  revision 
of  the  awards  was  taken  till  1883.^  In  May  1882  the  President 
sent  to  Congress  a  special  message,  in  which  he  stated  that  if 
neither  House  took  any  action  on  the  subject  during  the  session 
then  pending  he  should  deem  it  his  duty  to  recognize  "  the 
absolute  validity  of  all  the  awards."  In  response  to  this 
^'earnest  invitation,"  the  Committee  on  Foreign  Affairs  of  the 
House  of  Bepresentatives  made  a  full  report.  The  Secretary 
of  State,  in  a  report  accompanying  the  President's  message, 
had  recommended  the  reference  of  certain  of  the  awards,  which 
had  been  specially  impugned,  to  the  Court  of  Claims  for  inves- 
tigation. The  Committee  on  Foreign  Affairs  did  not  coincide 
with  this  recommendation.  The  committee  took  the  ground 
that  the  convention  of  1866  provided  for  "  a  commission  to  con- 
sider the  claims  of  American  citizens  against  Venezuela ; "  that 
there  had  been  ^*  no  valid  commission  as  called  for  by  the  treaty." 
^^  The  alleged  commission,"  declared  the  committee,  <<  was  a  con- 
spiracy; its  proceedings  were  tainted  with  fraud.  That  fraud 
affects  its  entire  proceedings.  It  was  diseased  throughout,  and 
there  is  no  method  known  to  the  committee  by  which  to  sepa- 
rate the  fraudulent  part  from  the  honest  part  and  establish  any 
portion  in  soundness  and  integrity.  •  •  •  Justice  to  Yene- 
zaela  demands  that  these  proceedings  should  be  set  aside 
speedily  and  without  circuitous  action.  The  Court  of  Claims 
is  an  American  tribunal,  in  whose  creation  Venezuela  has  no 
voice,  and  to  whose  jurisdiction  she  has  not  submitted.  She 
has  agreed  to  submit  these  claims  to  a  mixed  commission,  and 
as  yet  there  has  been  no  such  tribunal  whose  action  is  binding 
and  valid."  In  accordance  with  these  views  the  committee 
reported  a  joint  resolution  which,  after  adoption  by  both 


'  March  29,  1S80,  the  President,  in  response  to  a  resolution  of  the  Senate 
of  the  29th  of  the  preceding  January,  communicated  to  that  body  a  report 
of  the  Secretary  of  State,  Mr.  Evarts,  of  the  25th  of  March,  with  a  state- 
ment of  the  moneys  paid  by  Venezuela  under  the  convention  of  1866,  and 
copies  of  correspondence  exchanged  between  the  two  governments  in 
1879  in  relation  to  the  awards  under  that  convention.  Mr.  Evarts  sug- 
gested the  institution  of  a  special  domestic  commission  with  authority  to 
make  a  judicial  investigation  and  to  determine  which  of  the  awards  should 
be  maintained  and  which  abandoned.  (S.  Ex.  Doc.  121,  46  Cong.  2  sess.) 
5627— Vol.  2 43 
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Houses  ananimously,  was  approved  by  the  President  ] 
1883.    The  text  of  this  resolation  was  as  follows: 

"Joint  Resolution  Providing  for  a  new  mixed  commiBsion  in  a 
with  the  treaty  of  April  twenty-fifth,  eighteen  hundred  and 
with  the  United  States  of  Venezuela. 

<^  Whereas  since  the  dissolution  of  the  mixed  con 
appointed  under  the  treaty  of  April  twenty-fifth,  < 
hundred  and  sixty-six,  with  the  United  States  of  Ve 
serious  charges  impeaching  the  validity  and  integrii 
proceedings  have  been  made  by  the  Government  of  th< 
States  of  Venezuela,  and  also  charges  of  a  like  chars 
divers  citizens  of  the  United  States  of  America,  who  pi 
claims  for  adjudication  before  that  tribunal;  and 

"Whereas  the  evidence  to  be  found  in  the  record  of 
ceedings  of  said  commission  and  in  the  testimony  take 
committees  of  the  House  of  Eepresentatives  in  the 
tends  to  show  that  such  charges  are  not  without  foui 
and 

"Whereas  it  is  desirable  that  the  matter  be  finally  < 
of  in  a  manner  that  shall  satisfy  any  just  complaints 
the  validity  and  integrity  of  the  first  commission  and 
a  tribunal  under  said  treaty  constructed  and  conduct 
not  to  give  cause  for  just  suspicion ;  and 

"Whereas  all  evidence  before  said  late  commission 
sented  in  writing,  and  is  now  in  the  archives  of  tl 
Department;  and 

"Whereas  the  President  of  the  United  States  has,  in 
communication  to  Congress,  solicited  its  advisory  actio 
matter: 

"  Therefore— 

"  Resolved  by  the  Senate  and  House  of  Representatm 
United  States  of  America  in  Congress  assembled,  That  tl 
dent  be,  and  he  hereby  is,  requested  to  open  diplom 
respoudence  with  the  Government  of  the  United  S 
Venezuela,  with  a  view  to  the  revival  of  the  general 
tions  of  the  treaty  of  April  25, 1866,  with  said  governm 
the  appointment  thereunder  of  a  new  commission  to  s 
city  of  Washington,  which  commission  shall  be  auth< 
consider  all  the  evidence  presented  before  the  former 
sion  in  respect  to  claims  brought  before  it,  together  w 
other  and  further  evidence  as  the  claimants  may  oi 
from  the  awards  that  may  be  made  to  claimants,  any 
heretofore  paid  by  the  Department  of  State  upon  cei 
issued  to  them,  respectively,  upon  awards  made  by  th 
commission,  shall  be  deducted,  and  such  certificates 
canceled;  and  the  moneys  now  in  the  Department 
received  from  the  Government  of  Venezuela  on  accous 
awards,  and  all  moneys  that  may  hereafter  be  paid  ue 
treaty,  shall  be  distributed  pro  rata  in  payment  of  sucl 
as  may  be  made  by  the  commission  to  be  appointed  ii 
ance  with  this  resolution.'' 
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The  conrse  proposed  in  this  resolution  was  simple,  direct, 
and  logical*  Starting  oat  with  the  declaration  that  the  evi- 
dence tended  to  show  that  the  charges  against  the  commission, 
'<  impeaching  the  validity  and  integrity  of  its  proceedings," 
were  '<  not  without  foundation,"  the  resolution  proposed  that 
those  proceedings  should  be  set  aside  and  that  a  new  commis- 
sion should  be  appointed  for  the  purpose  of  rehearing  all  the 
claims  presented  to  the  old  one. 

On  March  26, 1883,  Mr.  Gomacho,  the  Yene- 

v^gotlatioiii.  zuelan  minister  at  Washington,  who  was  ill  of 
a  cancer,  wrote  to  Mr.  Frelinghuysen,  then 
Secretary  of  State,  saying  that  he  had  been  ordered  by  his 
physician  to  cease  work  and  return  to  his  home  for  a  time,  and 
that  he  intended  to  do  so  as  soon  as  the  question  of  claims 
was  disposed  of;  and  he  asked  for  the  appointment  of  an 
early  day  for  the  purpose  of  giving  <^  practical  form  to  the 
public  resolution  of  Congress.''  On  the  18th  of  April  Mr. 
Frelinghuysen,  in  reply,  informed  Mr.  Comacho  that  the 
United  States  minister  at  Caracas  had  been  officially  notified 
that  it  was  the  intention  of  the  Venezuelan  Government  to 
snspend  payments  on  the  awards  under  the  convention  of 
1866,  pending  the  negotiation  of  a  new  arrangement  between 
the  two  countries.  Mr.  Frelinghuysen  expressed  his  surprise 
that  such  a  step  had  been  taken  without  consulting  the 
United  States.  He  said  that  ^^rnany  claimants  whose  awards 
have  been  recognized  as  just"  by  Venezuela  had  for  years 
been  deprived  of  what  was  due  them  by  the  action  of  that 
government  ^^in  impugning  the  good  fsiith  of  certain  other 
awards.^'  He  further  said  that  the  resolution  of  Congress  had 
''not  been  officially  communicated"  to  Venezuela;  that  until 
such  time  as  the  President  should  direct  action  under  it,  it 
would  remain  ^^a  purely  domestic  act,"  and  that  it  would 
^'facilitate  the  action  of  the  President,  contemplated  by  the 
resolution,"  if  Venezuela  should  resume  payments  on  the  exist- 
ing awards.^  On  April  22,  Mr.  Comacho,  in  a  note  of  that 
date,  referred  to  an  interview  which  he  had  had  with  Mr.  Fre- 
linghuysen on  the  28th  of  March  on  the  subject  of  the  joint 

*  The  awards  amoanted,  as  has  been  seeo,  to  $1,253,310.30,  bat  they  boro 
interest  at  the  rate  of  5  per  cent.  Veuezuela  bad  paid  on  them  $410,847.49. 
Oat  of  this  sum  the  Department  of  State  had  distributed  two  installments, 
iMpectively  of  7  and  8  per  cent,  amounting  to  $177,360.27.  There  remained 
ui  the  Department  a  balance  to  the  credit  of  Venezuela  of  $233,487.2:; ;  but 
there  was  also  an  increment  on  this  money,  representing  interest  on  and 
increase  in  the  value  of  government  bonds  in  which  it  had  been  invested. 
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resolation  as  superseding,  in  his  opinion,  the  necessi 
other  communication  of  it;  and  he  inclosed  a  draft 
vention  to  carry  the  resolution  into  effect.  Mr.  Preli 
replied,  on  the  28th  of  April,  that  the  resumption  of 
by  Venezuela  on  the  existing  awards  was  "  a  necessi 
tion  to  the  consideration  of  the  subject." ' 

Early  in  May  1883  Mr.  Gomacho  returned  to  T 
where  he  died  on  the  19th  of  the  following  Septem 
negotiations  then  remained  in  abeyance  till  January 
when  Mr.  A.  M.  Soteldo,  Mr.  Comacho's  successor,  i 
a  note  to  Mr.  Frelinghuysen,  offering  "  the  cooperati 
Government  of  Venezuela''  in  bringing  about  a  "  sj 
exact  execution ''  of  the  resolution  of  Congress.  In 
which  was  made  on  the  11th  of  June,  Mr.  Frelinghuyi 
ring  again  to  the  suspension  of  i>ayment8  by  Venezuela 
that  the  Government  of  the  United  States  ^^  must  cc 
but  positively  decline  to  consider  or  recognize  any  pi 
by  that  of  Venezuela  admitting,  or  tending  to  admit  ii 
the  invalidity  of  the  existing  awards  or  of  existing  ol 
contracted  under  a  solemn  treaty;"  but  that  the  Unit 
might  agree,  ^^  by  treaty,  to  create  a  tribunal  invested 
petence  to  examine  and  pass  upon  the  charges  of  fri 
hear  all  the  cases  before  the  late  commission  and  t 
were  proper  to  be  presented  before  the  former  commii 
decide  them  upon  such  evidence  as  may  be  submi 
when  that  shall  have  been  done^  to  substitute  the  new 
whether  favorable  or  adverse,  for  the  old."  With 
Mr.  Frelinghuysen  inclosed  a  draft  of  a  convention  ** 
to  execute  the  intent  of  the  resolution  of  March  3,  II 
while  adverting  to  the  fact  that  it  expressly  met  the 
of  the  suspended  payments,  said  that  upon  the  repl^ 
zuela  would  "depend  the  President's  decision  in  rega 
posing  the  negotiation  with  Venezuela  which  the  i 
contemplates."  "The  President,"  said  Mr.  Frelio 
"  regards  that  resolution  in  the  light  of  advice  given 
Congress  at  his  own  request.  By  that  advice,  and 
regard  to  the  circumstances  under  which  it  was  ai 

1 S.  Ex.  Doc.  52,  48  Cong.  2  seas.  The  payments  referred 
Frelinghuysen  were  certain  monthly  quotas  which  the  United 
agreed  to  accept  instead  of  the  ten  equal  annual  installment! 
the  convention  of  1866.  The  monthly  qnotse  had  been  paid  by 
under  a  law  by  which  a  certain  proportion  of  the  current  re^ 
distributed  among  the  holders  of  her  foreign  debt. 
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giyen,  he  proposes  to  be  gaided  in  due  time.  Under  no  circnm- 
stanoes  does  he  regard  that  resolution  as  authorizing  the  Oov- 
eminent  of  Venezuela  to  propose  the  recommended  negotia- 
tion,  still  less  to  dictate  its  terms  or  to  proceed  arbitrarily  to 
act  npon  its  subject-matter  in  advance  of  any  concurrent  under- 
standing between  the  two  governments.'^ 

In  the  draft-convention  accompanying  Mr.  Frelinghuysen's 
note,  it  was  provided  that  the  stipulations  of  the  convention  of 
1866  should  be  revived  '^  with  such  alterations  as  are  required 
in  c(mformity  with  the  aforesaid  joint  resolution  of  the  Con- 
gress of  the  United  States,  and  with  such  further  modifications 
as  are  deemed  necessary  for  the  certain  and  speedy  accomplish- 
ment of  the  ends  in  view,  and  for  the  reciprocal  protection  of 
the  interests  of  the  high  contracting  parties."  The  principal 
stipulations  proposed  for  the  accomplishment  of  these  ends 
were  as  follows: 

1.  That  the  new  commission,  which  waar  to  sit  at  Washing- 
ton, should  have  jurisdiction  of  all  claims  of  citizens  of  the 
United  States  against  Venezuela,  '^  which  may  have  been  pre- 
sented to  their  government,  or  to  its  legation  at  Oaracas, 
before  the  1st  day  of  August  1868,  and  which  by  the  terms  of 
the  aforesaid  convention  of  April  25, 1866,  were  proper  to  be 
presented  to  the  mixed  commission  organized  under  said  con- 
vention." 

2.  That  the  new  commission  should  ^'consider  all  the  evi- 
dence admissible  under  the  aforesaid  convention  of  April  25, 
1866,  in  respect  to  claims  adjudicable  thereunder,  together 
with  such  further  evidence  as  the  claimants  may  offer  through 
their  respective  governments." 

3.  That  payments  on  the  awards  under  the  convention  of 
1866  should  cease  on  the  exchange  of  the  ratifications  of  the 
new  convention,  to  be  resumed  should  occasion  arise. 

4.  That,  in  cases  in  which  the  Government  of  Venezuela 
should  not,  prior  to  the  conclusion  of  the  new  convention, 
have  ^^  impugned"  the  awards  of  the  former  commission  ^<  for 
fraud,"  it  should  be  the  duty  of  the  Secretary  of  State  of  the 
United  States  and  the  diplomatic  representative  of  Venezuela 
at  Washington  to  certify  the  fact  to  the  new  commission, 
which  should  then  affirm  the  awards  and  issue  new  certificates 
to  the  holders  for  the  amounts  still  unpaid. 

5.  That  if  the  new  commission  should  annul,  in  whole  or  in 
part,  any  money  awards  of  the  former  commission,  it  should 
then  "  examine  and  decide "  whether  there  were  *<  ^M\P9!^Oq[c 
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fide  third  parties  ^  who  had,  with  "  the  observance  of  i 
and  diligence  become  possessed,"  prior  to  the  exchaog 
ratifications  of  the  new  convention,  "  for  a  just  and  i 
consideration  of  any  portion  of  the  certificates  of  awa 
tofore  issued  in  said  claims,  and  whether,  under  the  c 
tion  or  laws  of  either  of  the  contracting  parties,  sai 
parties  have  acquired  vested  rights  •  •  •  impos 
duty  on  the  Oovernment  of  the  United  States  to  coll< 
Venezuela  the  amount  or  proportion  of  said  certifi^ 
award  which  may  be  held  and  owned  by  Jxma  fide  th: 
ties;"  and  that  if  the  commission  should  decide  tht 
were  such  parties,  it  should  ascertain  the  sums  resp 
paid  by  them  for  their  interests  and  ^'  fix  the  amount 
said  interest,"  issuing  ^<  for  the  sums  so  adjudged  di 
certificates,  which  should  be  paid  by  Venezuela. 

It  is  obvious  that  of  the  stipulations  just  described  th 
and  fifth  were  the  most  critical.  Mr.  Soteldo,  on  July : 
acknowledging  the  receipt  of  Mr.  Frelinghuysen's  com 
tion,  said :  <^  I  deeply  regret  that  I,  like  my  predecesso 
tain  views  which  differ  from  those  of  your  excellency  in 
to  the  interpretation  and  execution  of  the  text  and  i 
the  Congressional  resolution."  He  added  that  he  woi 
mit  the  note  and  its  inclosnre  to  his  government,  and  a 
instructions.  On  the  Idth  of  the  following  Noven 
informed  Mr.  Frelinghuysen  that  he  had  received  fall 
for  the  settlement  of  the  claims,  and  asked  for  a  con 
Mr.  Frelinghuysen,  on  the  21st  of  the  same  month,  i 
whether  he  was  prepared  to  accept  the  draft  convent 
suggested  that  if  he  had  any  material  amendments 
they  should  be  furnished  in  advance  of  the  conferenci 
note  of  January  20, 1885,  Mr.  Soteldo  replied  that  the 
tion  of  Congress  disposed  of  ^'  the  question  of  the  cer 
made  payable  to  bearer,  issued  by  the  prevaricating  • 
sion"  under  the  convention  of  1866;  that  Venezueh 
"  encounter  serious  embarrassments  "  if  she  were  to  "n 
any  validity"  in  such  certificates;  that  if  the  mode  o 
ment  proposed  in  the  resolution  of  Congress  should  be  a^ 
no  obstacle  would  exist  to  the  speedy  formation  of  a  n 
mission;  but  that  Venezuela,  having  sought  a  remedy 
the  frauds  which  she  had  denounced,  could  not  ^'  ace 
mission  to  obligations  more  onerous  than  those  whi< 
been  the  motive  of  her  reclamations." 
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Mr.  Frelinghuysen,  on  the  22d  of  January, 
S«porttoOoiigT8«.  acknowledged  the  receipt  of  this  note  ^'with 
some  surprise  and  more  regret."  On  the  27th 
of  the  same  month  he  submitted  to  the  President  a  report, 
which  the  latter  on  the  same  day  communicated  to  the  Senate.^ 
In  this  report,  which  was  accompanied  by  the  correspondence 
above  referred  to,  Mr.  Frelinghuysen  took  the  following  posi- 
tions: 

1.  That  the  "  proposal  contemplated  and  authorized  "  by  the 
joint  resolution  of  Congress  had  been  made  to  Venezuela,  and 
that  it  had  been  "practically  declined  by  the  latter." 

2.  That  under  these  circumstances  "the  legal  status  of  the 
claimants  and  their  relations  to  the  Executive"  were  "  governed 
solely  by  the  convention  of  1866,  and  the  action  of  the  commis- 
sion under  it." 

3.  That  "the  honor  of  the  United  States"  called  for  "an 
investigation  of  the  charges  formulated  by  Venezuela  against 
the  seven  awards  to  which  exception  has  been  taken ;"^  but 
that,  on  the  other  hand,  the  duty  of  the  government  to  its  citi- 
zens, whose  "  rights  of  property"  were  "  questioned,"  demanded 
"  that  the  inquiry  should  be  limited  to  the  point  which  Venezuela 
had  a  just  right  to  assail." 

4.  That  the  holders  of  certificates  "in  the  seventeen  cases 
to  which  no  exception  has  been  taken  should  be  paid,  as  such 
certificates  must,  under  any  circumstances,  be  recognized  as 
absolutely  valid."^ 

5.  That  in  order  that  a  just  distribution  might  be  made  of 
the  moneys  on  hand  between  the  holders  of  certificates  "in 
the  seventeen  undisputed  cases"  and  the  holders  of  certificates 
in  any  of  the  "seven  disputed"  cases  which  might  be  found  to 
be  valid,  the  matter  should  be  referred  to  the  Court  of  Claims 
with  power  to  determine  "whether  any,  and  if  so,  which  of  the 
seven  awards  objected  to  by  Venezuela  was  obtained  by  fraud," 
and  the  amount  which  any  innocent  holder  for  value  might 
have  paid  for  his  interest  in  such  award. 

February  18, 1886,  Mr.  Eice,  from  the  Com- 

Kr.  Bioe^B  Seport  mittce  on  Foreign  Affairs,  presented  to  the 

House  of  Representatives  a  report  in  which 

the  late  negotiations,  together  with  the  President's  message 

I S.  Ex.  Doc.  B2,  48  Cong.  2  sess. 

'The  seyen  awards  referred  to  were  those  made  "by  the  umpirer,  Machado, 
with  perhaps  one  exception. 

'The  seventeen  awards  here  referred  to  were,  with  one  exception,  those 
made  by  the  commissioners,  Tallmadge  and  Villafane. 
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and  Mr,  Prelinghuysen's  report,  were  examined  and  revi 
In  this  report  Mr.  Bice  said : 

"The  joint  resolution  of  the  Forty-seventh  Congress  ac 
the  revival  of  the  general  stipulations  of  the  treaty  oi 
and  the  appointment  of  a  Ttew  commission  to  consider  a 
testimony  introduced  before  the  former  commission  and 
new  as  should  be  offered^  Bnd  make  awards  upon  the 
Why  this  has  not  been  accomplished  during  the  nearl; 
years  which  have  elapsed  since  the  approval  by  the  Prej 
of  the  resolution  of  March  3, 1883,  may  appear  from  the  I 
tary's  letter  and  the  annexed  correspondence.  *  *  * 
doubtedly  the  Secretary  was  correct  in  asserting  tha 
resolution  was  purely  a  legislative  and  domestic  matter  c 
part  of  the  United  States,  and  did  not  authorize  indepe 
and  arbitrary  proceedings  on  the  part  of  Venezuela,  b 
may  pardon  much  to  Venezuela  from  the  circumstances  ( 
case.  She  had  alleged  charges  of  fraud  against  the  coi 
sion.  Those  charges  had  been  repeatedly  sustained  by 
gressional  committees,  and  had  finally  been  declared 
'not  without  foundation'  by  both  branches  of  Congress 
the  President,  and  a  resolution  adopted  to  form  a  new  coi 
sion  to  consider  all  the  evidence  and  make  such  awai 
should  be  adjudged  just  and  right. 

"This  resolution,  although  not  officially  made  known  tc 
ezuela,  was  known  to  her  as  one  of  the  public  laws  o 
United  States;  and  it  was  not  strange  that  she  should 
elude  that  the  United  States  would  no  longer  exact  paj 
of  Installments  upon  those  awards  which  the  legislativ 
executive  branches  of  her  government  had  admitted  bac 
fraud. 

"  It  is  too  late  to  discuss  the  testimony  in  regard  to  tl 
awards.  The  United  States  can  never  make  itself  the  lauj 
stock  of  the  world  in  seeking  to  enforce  against  a  little  i 
with  a  population  of  2,000,000  and  a  revenue  of  $5,00< 
awards  which  Congress  and  the  President  have  substan 
admitted  to  be  corrupt.  •  *  *  There  is  very  good  rei 
on  this  point  to  be  found  in  the  opinion  of  the  Supreme  ( 
in  Frelinghuysen  v.  Key  (110  U.  S.  Rep.  72),  relating  U 
retrial  of  claims  proved  against  Mexico  by  false  testimoi 
the  part  of  the  claimants.    *    *    • 

"Your  committee  does  not  recognize  the  distinction  bet 
the  seventeen  awards  insisted  upon  by  the  Secretary.  ^ 
zuela  has  from  the  beginning  protested  against  them  all  a 
judgments  of  a  corrupt  tribunal.  In  the  first  communic 
from  Venezuela  respecting  them,  made  to  Mr.  Seward  bj 
Munos  y  Castro,  February  8, 1869,  Senor  Castro  said  ths 
was  his  duty  to  present  the  views  of  his  government  con 
ing  the  conduct  of  the  late  claims  commission,  which  had 
mitted  irregularities  so  gross  that  they  annulled  their  awj 

"  Among  the  claims  which  he  specifies  as  one  in  which 
missioner  Tallmadge  was  personally  interested  is  the  secoi 
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amount  of  the  seventeen  which  the  Secretary  says  have  never 
been  questioned,  to  wit,  that  to  Balph  Bawdon,  for  $100,000. 
The  largest  of  the  seventeen,  that  to  Seth  Driggs,  has  always 
been  specially  designated  as  fraudulent  These  two  awards 
amounted  to  $250,000  of  the  $459,188.30  awards  the  Secretary 
claims  to  be  undisputed.  The  Secretary  relies  ux>on  a  state- 
ment made  by  Senor  Castro  near  the  close  of  his  communica- 
tion, as  follows :  ^  Of  the  twenty-four  claims  awarded  I  think 
only  seven  will  require  revision  by  the  new  commission,  the  rest 
remaining  decided  definitely.'  This  statement  is  inconsistent 
with  his  claim  that  the  awards  of  the  commission  were  annulled 
by  its  irregularities  and  with  his  statement  in  regard  to  the 
BJEklph  Bawdon  claim,  and  the  well  ascertained  facts  relating 
to  that  of  Seth  Driggs. 

^^We  must  remember  also  that  he  was  the  representative  of 
a  feeble  and  distracted  state,  appealing  to  oqc  whose  will  must 
be  law,  and  in  ignorance  of  very  much  of  the  testimony  which 
has  since  been  brought  to  light.  It  is  now  almost  certaiu  that 
almost,  if  not  all,  of  the  seventeen  claims  which  the  Secretary 
claims  should  be  protected  as  unquestioned  were  shared  by 
the  conspirators.  It  does  not  matter  that  Yillafane  concurred 
in  them.  If  Talmage  was  interested  in  them  they  are  invalid. 
Ko  one  can  doubt  that  he  was  so  interested  when  reading  the 
statement  of  the  parties  to  whom  the  certificates  were  delivered, 
and  to  whom  the  dividends  were  paid,  contained  in  the  Secre- 
tary's communication  of  June  30, 1884.  Excepting  the  awsurds 
to  Lorenzo  H.  Finn  for  $10,000,  to  Forrest,  Beale  &  Delancy, 
for  $5,665.18,  and  to  Bobert  W.  Gibbs,  for  $4,344.90,  the  cer- 
tificates for  all  of  these  twenty-four  awards  were  either  divided 
between  the  owner  and  Murray  or  delivered  wholly  to  him  or 
Talmage.  Of  those  delivered  to  Murray  from  the  award  to 
Amelia  de  Brissot,  a  portion  eventually  turned  up  in  the  estate 
of  Stilwell,  minister  to  Venezuela,  who  died  insolvent,  leav- 
ing $80,400  of  Venezuelan  certificates  pledged  to  the  bank  of 
wMch  he  was  president  and  which  he  had  wrecked.  Beferring 
again  to  the  list  of  names  to  whom  the  dividends  were  paid, 
the  division  is  still  manifest.  The  certificates  were  numbered 
so  that  it  can  be  told  to  which  award  each  one  belonged;  and 
we  see  the  name  of  Walter  S.  Johnson,  receiver  of  Stilweirs 
broken  bank,  of  John  A.  Stein,  the  counsel  sent  here  by  the 
conspirators  to  defend  the  validity  of  the  awards,  and  of 
W.  H.  Whiton,  Tallmadge's  representative  all  along  the  line. 
Whiton  drew  the  dividends  on  the  Balph  Bawdon  claim,  thus 
confirming  the  statement  of  Talmage's  interest  made  by  Castro 
in  1869. 

^<  Your  committee  can  not  discriminate  between  the  awards 
in  which  one  judge  was  interested  and  those  in  which  the 
interest  was  shared  by  two.  This  committee  repeats  the  asser- 
tion made  by  the  committee  of  the  Forty-seventh  Congress  in 
regard  to  this  commission,  already  quoted:  *It  was  diseased 
throughout,  and  there  is  no  method  known  to  your  committee 
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by  whicli  to  separate  the  frandnlent  part  firom  the  honest  ] 
and  establish  any  portion  in  soundness  and  integrity.' 

"  Nor  can  your  committee  agree  with  the  Secretary  in 
position  he  takes  as  to  the  interest  of  third  parties,  bona 
or  alleged  bona  fide  holders  of  these  certificates. 

<<  It  mast  be  remembered  that  Venezaela  failed  to  make 
early  payments  upon  these  awards^  owing  to  a  revolutio 
two  she  then  had  in  process,  and  protested  against  their  v 
ity  before  any  payments  were  made.  The  contention  of  7 
zuela  was  notorious  throughout  the  country.  Implicatio 
the  alleged  frauds  wrecked  reputations,  if  it  did  not  brin 
least  one  life  to  a  premature  end. 

^^  Under  these  circumstances  the  committee  submits  thai 
probability  of  there  being  third  parties,  holders  of  these  ce 
cates,  unaffected  by  the  equities  between  the  original  par 
is  too  slender  to  be  thrown  in  the  way  of  settling  a  great  ii 
national  contention.  Nor  would  there  be  any  consider 
difficulty  in  arranging  that  the  rights  of  honest  holders  of 
old  certificates  should  be  substantially  protected  in  the 
awards  so  far  as  the  original  claims  were  just.  But  ii 
remotechance  there  should  be  any  innocent  sufferers,  these  i 
suffer  their  loss  with  the  holders  of  forged  notes,  eounte 
bonds,  and  other  fraudulent  securities.  They  must  suffe 
reparation  of  a  national  wrong  and  in  vindication  of 
national  honor. 

"As  to  referring  these  awards,  or  any  of  them,  to  the  C 
of  Claims,  as  recommended  by  the  Secretary,  your  commi 
adopts  the  language  and  ex)nclusions  of  the  committee  of 
Forty-seventh  Congress  in  reference  to  the  same  recommei 
tion,  then  made  by  the  Secretary,  to  the  effect  that  Venezi 
is  entitled  to  an  honest  commission,  as  provided  by  the  trc 
upon  which  she  may  have  her  representation,  and  should 
be  forced  into  a  purely  United  States  tribunal  for  action  b 
claims  which  she  has  a  right  to  have  passed  upon  by  su 
commission.^ 

In  conclusion,  the  committee  reported  a  joint  resolu 
expressed  in  substantially  the  same  terms  as  that  previo 
adopted. 

Mr.  W.  E.  Cox,  on  February  23,  presented  a  minority  re 
in  which  it  was  declared  that  the  report  of  the  commi 
"  skillfully  presented  the  side  of  the  argument  most  favor 
to  its  views  j'^  that,  in  reality,  with  all  her  "  advantages  of  i 
climate,  and  products,''  it  was  <<  hard  to  conceive''  of  a  coui 
** worse  governed  or  more  unsettled"  than  Venezuela;  tha 
her  treatment  of  citizens  of  the  United  States  she  had  I 
guilty  of  great  wrongs ;  that  by  her  tactful  and  ingenious  di 
macy  she  had  ^<  succeeded  in  producing  confusion"  in  the  a 
cils  of  the  United  States,  and  an  apparent  conflict  between 
ferent  departments  of  the  government,  and  "thus  delayei 
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not  prevented,  the  payment  of  claims  which  at  the  outset  she  ac- 
knowledged to  be  due ;  ^  that  the  correspondence  was  character- 
ized on  the  part  of  Venezuela  by  an  "  evasive  diplomacy ;  ^  that 
by  certain  communications  in  1869,  besides  the  note  of  Mr. 
Mimos  y  Costro  to  Mr.  Seward  of  February  8  in  that  year,  Vene- 
zuela admitted  the  validity  of  the  seventeen  awards  of  the  com- 
missioners, and  that  as  late  as  December  1878  her  minister  at 
Washington  undertook  to  furnish  Mr.  Evarts,  then  Secretary  of 
State,  with  the  name,  number,  and  nature  of  each  claim  consid- 
ered fraudulent  or  excessive;  that  her  failure  to  take  judicial 
proceedings  to  establish  the  umpire's  guilt  precladed  her  from 
being  heard;  that  the  insinuations,  made  by  ^'some  of  the 
various  and  ever-changing  incumbents  of  oifice  in  the  Venezu- 
elan Govemment," against  Mr.  Villafaiie  could  have  "no  other 
effect  than  to  deepen  the  conviction  of  the  singular  character  of 
Venezuelan  diplomacy  in  the  minds  of  those  persons  who  are 
aware  that  the  Venezuelan  Government  has  kept  Seiior  Villa- 
fane  in  positions  of  honor  and  trust  since  the  adjournment  of 
the  Caracas  Commission;"^  that  many  of  the  most  important 
allegations  of  fraud  were  "inconclusive  and  unsatisfactory;" 
that  the  theory  of  a  "conspiracy"  was  "set  afloat  upon  an 
incomplete  and  ex  parte  examination  in  August  1876;"  that 
"an  international  arbitration  should  not  be  annulled  upon  an 
assumption  of  fraud  or  of  a  conspiracy;"  and  that  "the  alleged 
defrauders  and  conspirators,"  to  say  nothing  of  "innocent 
holders  of  certificates"  whose  property  was  to  be  put  in  jeop- 
ardy, were  entitled  "to  a  judicial  inquiry  into  the  truth  of 
these  criminal  accusations."  In  conclusion,  Mr.  Cox  recom- 
mended the  adoption  of  a  resolution  to  the  effect  that "  the 
whole  subject"  should  be  "referred  to  the  President  for  the 
exercise  of  executive  duty  and  discretion  in  the  premises." 

Mr.  Perry  Belmont  concurred  in  recommending  the  adoption 
of  this  resolution,  mainly,  as  he  stated,  upon  the  ground  that, 
as  the  government  was  on  the  eve  of  a  change  in  administra- 
tion, it  would  be  the  better  course  to  afford  the  incoming 
Secretary  of  State  an  opportunity  to  act  or  communicate  his 

^Reference  was  here  made  to  a  statement  by  Mr.  Rnssell,  United  States 
minister  to  Caracas,  to  Mr.  Fish,  of  Jnne  21,  1876,  as  follows :  ''  Mr.  Villa- 
fane  •  *  *  has  been  almost  all  the  time  since  the  session  of  the  com- 
mission in  a  position  of  honor  and  tmst.  He  is  at  present  charged  with 
the  constmction  of  an  important  road  in  the  monntainons  region  of 
Tachira,  and  with  the  expenditure  of  money  therefor,  holding  this  post 
by  the  appointment  of  President  Guzman  Blanco.'' 
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views  upon  the  subject  before  advising  further  legislation  t 
Congress. 

On  December  5,  1885,  a  convention  w{ 

^^b^JisJT""  ^^^^  *^y  ^^'  Bayard,  Secretary  of  State,  an 
Mr.  Soteldo,  for  the  creation  of  a  new  commi 
sion.  In  its  provisions  it  was  substantially  the  same  as  tl 
draft  presented  by  Mr.  Frelinghnysen  to  Mr.  Soteldo,  with  tl 
omission  of  the  clause  requiring  the  certification  to  the  new  con 
mission  of  any  awards  which  should  not  have  been  impuguc 
for  fraud  prior  to  the  conclusion  of  the  convention.  It  stipi 
lated  that  the  ratifications  should  be  exchanged  within  tweh 
months  from  the  day  on  which  it  was  signed.  This  stipulatic 
was  not  carried  into  effect,  owing  to  the  fact  that  the  convei 
tion  was  not  approved  by  the  Yenezuelan  Government.  F< 
this  failure  of  approval  various  reasons  were,  from  time  to  tim 
intimated,  but  it  was  not  till  November  12,  1887,  that  tl 
objections  to  the  convention  were  officially  communicated.  C 
that  day  Mr.  Olavarria,  then  Yenezuelan  minister  at  Washin; 
ton,  in  a  note  to  Mr.  Bayard,  stated  that  his  government  desire 
(1)  the  addition  to  the  convention  of  a  list  of  the  claims  to  1 
examined,  and  (2)  ^'the  clearest  and  most  precise  determin 
tion  of  the  duties  and  rights  which  belong  to  the  new  mixc 
commission  with  respect  to  the  ^vested  rights'  which  may  1 
alleged  by  third  parties.''  On  the  first  point  Mr.  Olavarr 
placed  little  emphasis,*  the  second  he  discussed  at  length,  urj 
ing  the  injustice  of  putting  it  in  the  power  of  the  new  commi 
sion,  while  allowing  the  claims  rejected  by  the  old,  to  affirm,  c 
the  ground  of  "vested  rights,"  awards  which  might  be  sho^ 
to  be  fraudulent.  He  argued  that  under  such  an  arrangemei 
his  country  might,  instead  of  obtaining  relief,  "find  itself  n< 
only  obliged  to  pay  what  is  just^  but  also  a  part,  and  perhaps 
very  great  part,  of  what  has  been  and  is  a  scandalous  fraud.' 
The  addition  to  the  convention  of  a  list  < 
Oonventicm^oncaroii  ^^^^^^^  j^j.  Bayard  declined  to  consider.    B 

declared  that  the  suggestion  was  both  "  imm; 
teiial  and  unusual ; "  that  it  belonged  to  the  new  commission  1 
determine  what  claims  were  proper  to  be  examined  ai 
decided,  and  that  to  enter  into  a  diplomatic  discussion  of  tl 
subject  "could  only  operate  as  an  obstruction  to  any  efifort  i 
settlement."  As  to  the  stipulation  touching  certificates 
award  in  the  hands  of  third  parties,  he  admitted  that  it  migh 

iMSS.D<)pt.  of  state. 
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as  oonstaraed  by  Venezuela,  '<  work  a  result  not  anticipated  by  * 
either  of  the  contracting  parties  at  the  time  of  the  signature 
of  the  convention."  Becognizing  <Hhe  propriety  of  removing 
any  amlriguity  in  that  regard,"  he  stated  that  if  Mr.  Olavarria 
was  <^in  a  i>osition  to  conclude  a  supplementary  and  explana- 
tory article  for  that  purpose  and  an  additional  article  to  pro- 
vide for  a  prompt  exchange  of  rectifications  of  the  convention 
as  thus  explained,"  lie  should  be  glad  to  confer  with  him  on  the 
subject.* 

A  new  convention,  embodying  the  provisions  thus  indicated, 
was  concluded  March  15, 1888.  It  extended  the  time  for  the 
exchange  of  the  ratifications  of  the  convention  of  1885,  but  its 
most  important  stipulation  was  that  relating  to  the  old  certifi- 
cates of  award,  which  was  as  follows: 

''It  is  understood  and  agreed  that  in  the  event  of  any  of  the 
awards  of  the  mixed  commission  under  the  convention  of  April 
25, 1866,  being  annulled  in  whole  or  in  part  by  the  commission 
authorized  and  created  by  Article  II.  of  the  treaty  of  Decem- 
ber 5, 1885,  no  new  award  shall  in  any  case  be  made  by  said 
commission,  to  the  holders  of  certificates  of  any  awiurd  or 
awards  annuUed  as  aforesaid,  in  excess  of  the  sum  which  may 
be  found  to  be  justly  due  to  the  original  claimant."^ 

^Mr.  Bayard  to  Mr.  Olavarria,  Janaary  24, 1888,  M8S.  Dept.  of  State. 

'AngoBt  25,  1890,  the  commiBsion  organized  ander  these  conventions, 
referring  to  Article  IX.  of  the  convention  of  December  5, 1885,  as  modi- 
fied by  the  stipnlation  above  quoted,  made  the  following  order:  ''Arti- 
cle IX.  of  the  treaty  was  originally  intended  to  protect  innocent  holders 
of  certificates  issned  by  the  old  commission,  without  respect  to  the  char- 
acter of  the  claims  on  which  they  were  based.  Such  holders,  having  paid 
full  value  for  them,  were  to  be  paid  by  Venezuela  in  full,  although  the 
original  claims  might  be  found  to  be  bad  and  disallowed  in  whole  or  in 
part. 

<«ThiB  was  modified  by  the  supplemental  convention,  which  in  effect  so 
altered  its  meaning  as  to  provide  that  such  holders  should  not  be  paid 
unless  the  claims  on  which  their  certificates  were  respectively  based  should 
be  allowed,  and  then  only  j>ro  rata  to  the  extent  of  the  allowance  where 
that  was  but  partial.  Awards  may  be  made  and  certificates  issued  accord- 
iDgly,  the  original  certificates  being  surrendered  or  accounted  for  on  the 
receipt  of  the  new  ones. 

"  In  any  case  of  conflict  or  doubt  as  to  the  persons  entitled  to  the  cer- 
tificate or  oertificates  we  are  of  opinion,  and  so  decide,  that  it  will  be  in 
substantial  compliance  with  the  treaty  to  issue  a  certificate  in  such  case 
to  a  particular  i>er8on,  or  particular  persons,  to  hold  in  trust  for  those  con- 
cerned as  their  interests  may  appear  or  be  lawfully  determined.'' 

In  the  case  of  W.  H.  Aspinwall,  executor  of  Q.  6.  Rowland  and  others, 
«.  The  United  States  of  Venezuela,  No.  18,  a  certificate  for  the  amount  of 
the  award  was,  by  agreement  of  parties,  issued  to  two  persons  as  trustees 
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By  this  stipalation  a  revision  of  the  proceedings  of  the 
commission,  in  the  broad  sense  and  spirit  of  the  resolatio 
Congress  of  March  3, 1883,  was  at  length  provided  for.  It  tui 
oat,  however^  that  the  time  allowed  for  the  exchange  of 
ratifications  of  the  conventions  of  December  6, 1885,  and  Mj 
15, 1888,  was  insufficient;  and  on  October  5, 1888,  still  ano 
convention  was  signed,  by  which  it  was  provided  that  the  i 
fications  of  all  three  conventions  should  be  exchanged  wi 
ten  months  from  August  15, 1888.  The  exchange  was  e£fe 
at  Washington,  June  3, 1889. 

The  commission  was  organized  Septemb 

o^^kiion  of    ^gg^^  ^^^  ^^^  notice  of  the  organization 

given  to  the  two  governments.  The  com 
sioner  on  the  part  of  the  United  States  was  Mr.  John  Li 
of  Xenia,  Ohio;  on  the  part  of  Venezuela,  Mr.  Jos6  Andr 
They  selected  as  third  commissioner  Mr.  Samuel  F.  Phil 
Mr.  Phillips  participated  in  the  organization  of  the  com 
sion,  but  on  October  2, 1889,  resigned.  He  subsequently 
came  counsel  for  the  Government  of  Venezuela  before 
commission.  He  was  succeeded  as  third  commissioner  by 
John  V.  L.  Findlay,  of  Baltimore,  Maryland.^  Mr.  J.  Hul 
Ashton  appeared  as  counsel  for  the  United  States.  The  ( 
missioners  chose  as  secretary  Mr.  Francisco  de  P.  Suarez. 
Mr.  Little  was  chosen  by  his  associates  as  chairman  of 
commission,  and  as  such  presided  over  its  deliberations. 


''in  truBt  for  those  concerned,  as  their  interests  may  appear  or  he  law 
determined."    Proceedings  in  equity  were  afterward  taken  to  deter 
the  rights  of  the  respeotive  parties  in  the  award.    (Mackie  o.  How] 
3  App.  Cas.  Dist.  of  Columhia,  461.) 
^  Mr.  Findlay's  commission  was  as  follows : 

"Office  op  the  Commission, 
"  Waehington,  October  10, 1& 
"  Be  it  known  that  the  nndorsigned,  commissioners  appointed  rei 
tively  hy  the  President  of  the  United  States  of  America  and  the  Go^ 
ment  of  the  United  States  of  Venezuela,  in  pursuance  of  the  convei 
hetweeu  said  countries  for  a  reopening  of  the  claims  of  citizens  ol 
United  States  against  Venezuela  under  the  treaty  of  April  25, 1866, 
eluded  at  Washington  December  5,  1885,  have  this  day  chosen  John  ^ 
Findlay,  of  Baltimore,  Md.,  U.  S.  A.,  as  third  commissioner,  under  an 
compliance  with  article  two  of  said  convention,  to  fill  the  vacancy  ca 
by  the  resignation  of  Samuel  F.  Phillips. 

•'John  Little, 
"  Commissioner  on  the  part  of  the  United  States  of  Ameri 

"Jos6  Andradr, 
"  Commissioner  on  the  part  of  the  United  States  of  VenoMueU 
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The  peculiar  circumstances  under  which  the 
eanflni  OoMtiaiif.  commission  was  created  gave  rise  to  various 
questions  as  to  its  duties  and  powers.  These 
questions,  which  were  general  in  their  nature,  and  affected  the 
board's  relation  to  the  cases  decided  by  the  old  commission, 
became  the  subject  of  argument  and  of  a  formal  opinion.  This 
opinion,  which  was  delivered  by  Mr.  Little,  for  the  commission, 
was  as  follows: 

<^  We  will  dispose  of  some  of  the  questions  discussed  in  the 
general  argument  applicable  to  all  the  cases. 

"CHARACTER  OF  THE  PRGCEEDmGS  UNDER  THE  TREATY. 

"These  hearings  have  been  conformed,  as  far  as  practicable, 
to  the  methods  ordinarily  pursued  in  courts  of  justice. 

"Following  that  course,  we  have  deemed  it  Ht,  especially  in 
view  of  the  circumstances  culminating  in  the  present  conven- 
tion, to  accompany  the  decisions  required  to  be  in  writing  with 
a  statement  of  the  reasons  therefor.    *    *    * 

"The  question  is  presented  at  the  threshold  whether  the 
decisions  of  the  old  commission  on  claims  must  be  taken  as 
having  evidential  value  In  the  adjudication  of  the  same  claims 
by  this  one.  Counsel  for  certificate  holders  insist  they  should 
be,  at  least  where  they  resulted  in  the  issuance  of  certificates 
of  award,  and  that  our  duty  is  ^  to  review '  the  former  adjudica- 
tions rather  than  to  hear  and  pass  upon  the  claims  as  res  novae. 

"Finding  ourselves  not  in  accord  with  this  view,  we  have 
deemed  it  proper,  owing  to  the  great  interests  involved, 
touching  as  they  do  the  entire  submission,  to  discuss  their 
elaborate  argument  in  some  detail. 

"They  contend  (Brief,  p.  12)  that— 

"  *  Said  treaties,  under  which  you  act,  do  not  submit  for  your 
consideration  and  ac^udication  claims  to  be  by  you  adjudicated 
as  if  such  claims  came  to  you  as  res  novcBy  but  these  claims,  on 
the  contrary,  under  said  treaties,  are  submitted  to  you  as 
claims  which  have  been  once  adjudicated^  and  where  that 
adjudication  has  been  so  attacked,  by  one  party  to  the  con- 
troversy, as  to  have  induced  the  high  contracting  parties  to 
order  a  ^^review^  of  the  former  adjudication.  And  in  such 
review,  in  the  nature  of  a  new  trial,  you  are  bound  to  proceed 
as  a  reviewing  courij  for  the  purpose  of  determining  whether 
the  former  awards  should,  upon  principles  of  law,  be  "  sur- 
charged" or  "abrogated;"  and  in  determining  this  question 
the  commission  is  bound  to  concede  to  the  former  awards  and 
adjudications  such  force  and  legal  efiect,  in  favor  of  the  valid- 
ity of  the  awards,  as  the  international  law  gives  to  final  awards 
when  a  new  law  or  treaty  has  brought  them  under  review  of 
international  commissions.' 
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"The  argument  in  support  of  the  proposition  seems  to 
ceed,  though  as  to  its  principal  features  not  necessarily  b 
upon  the  assumption  of  ambiguity  in  the  language  o1 
treaty  (the  convention  of  1885  and  its  supplements  1 
regarded  as  one)  defining  the  duties  of  the  commission  res 
ing  the  adjudication  of  claims  submitted  to  it.  For,  as  s 
liminary  step,  counsel  invoke  for  the  benefit  of  the  certi: 
holders  the  aid  of  the  principle  interrogatively  put  bj 
Justice  Story  in  Shanks  v.  Dupont  (3  Peters,  249)  cited,  tc 
*If  the  treaty  admits  of  two  constriiciions — one  limited, 
the  other  liberal ;  one  which  will  further,  and  the  other  exc 
private  rights — ^why  should  not  the  most  liberal  expositic 
adopted!'  And  which  is  stated  more  broadly  by  Mr.  Ji 
Swayne  in  Hauenstein  v.  Lynham  (100  U.  S.  483),  also  < 
as  follows:  ^  Where  a  treaty  admits  of  two  constructions 
restrictive  as  to  rights  that  may  be  claimed  under  it,  anc 
other  liberal,  the  latter  is  to  be  preferred.' 

"  No  particular  passage  susceptible  of  ^  two  construct 
to  which  this  principle  may  or  does  attach  itself,  and  tu: 
otherwise  doubtful  meaning  to  the  support  of  '  private  ri| 
has  been  pointed  out,  or  by  us  discerned.  We  are  left  to 
that  counsel  regard  the  treaty  as  a  whole  so  far  ambiguo 
the  respects  indicated  as  to  call  for  the  application  of  the 
named.  But,  if  the  requisite  ambiguity  be  conceded,  do€ 
occasion  exist  for  the  application  of  the  doctrine  in  supp< 
their  contention?    It  seems  to  us  not. 

"If  there  were  no  other  objection,  conflicting  private  i 
ests  stand  in  the  way.  It  so  happens  that,  of  the  forty 
or  fifty  claims  disposed  of  by  the  former  commission,  a 
gating  in  amount  nearly  five  million  dollars,  money  awaras 
adjudged  in  only  twenty-four  of  them,  amounting  to  bat  a 
over  a  million  and  a  quarter  dollars.  The  others  were  rej< 
or  not  considered.  Those  receiving  certificates  of  awar< 
thus  in  the  minority,  both  in  number  and  amount,  to  say 
ing  of  claims  not  passed  upon  by  it,  but  pending  here, 
adopt  a  rule  of  construction  that  would  aid  these,  and  op 
against  the  interests  of  the  unsuccessful  claimants,  would 
on  the  whole,  ^further' private  rights.  •  •  •  It  won] 
quire  unmistakable  terms,  not  observed  in  the  treaty,  to 
that  a  discrimination  among  claimants,  all  citizens  of  the 
country,  was  intended. 

•  "Again,  an  international  award,  disconnected  with  the  n 
of  ascertainment,  is  no  more  than  any  other  expression  o 
ferences  arrived  at  by  other  means  with  like  opportunity, 
and  probity.  It  is  what  is  behind  it  that  bestows  legal  en 
namely:  The  adjudication  of  a  competent  tribunal  supp 
by  the  plighted  faith  of  the  states  concerned.  The  full 
of  such  an  award  may  be  said  to  equal  the  credit  which 
souably  attaches  to  an  adjustment  of  submitted  difier< 
between  disputants  reached  through  the  care,  candor, 
intelligence  exercised  in  that  behalf,  plus  the  legal  effects 
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an  adjadication  imparts  thereto.  This  addition,  the  seal  of 
the  pablic  law  npon  the  adjustment,  gives  the  award  or  sen- 
tence, while  undisturbed,  its  quality  of  verity.  •  ♦  •  The 
interested  states  may  set  them  aside — may  break  the  seal; 
then,  in  the  absence  of  preservative  provisions,  the  legal  effects 
cease,  leaving  only  the  fact  that  such  an  adjustment  had 
been  made,  valuable  or  not  in  itself,  according  to  attendant 
circumstances.    *    •    • 

"Two  principal  citations  from  eminent  authorities  are  relied 
upon  by  counsel  as  directly  supporting  their  main  proposition, 
one  a  passage  from  Yattel,  book  2,  chapter  18,  section  329,  and 
the  other  the  case  of  the  Choctaw  Nation  v.  the  United  States 
(119  U.  S.  1).  The  former  is  cited  as  ^thoroughly  settled  law' 
to  show  <what  the  prima  facie  effect  of  such  awards  [those  of 
the  old  commission]  is  when  they,  by  new  treaties  or  other- 
wise, are  brought  under  "review.'"  It  reads,  with  counsel's 
emphasis,  as  follows: 

" '  If,  then,  their  sentence  be  confined  within  these  precise 
points,  the  disputants  must  acquiesce  in  it.  They  can  not  say 
that  it  is  manifestly  unjust,  since  it  is  pronounced  of  a  ques- 
tion which  they  themselves  have  rendered  doubtful  by  the  dis- 
cordance of  their  claim,  and  which  has  been  referred,  as  such, 
to  the  decision  of  the  arbitrators.  Before  they  can  pretend  to 
evade  such  a  sentence  they  should  provCy  by  incontestable  factSj 
that  it  teas  the  offspring  of  corruption  or  flagrant  partiality  J 

"Waiving  the  assumption  here  that  the  former  awards  are 
under  'review' — one  of  the  things  counsel  set  out  to  show — 
we  have  to  remark  that  whatever  may  be  fairly  deduced  from 
this  passage  touching  the  character  or  effects  of  an  arbitration 
sentence  would  seem  to  arise  from  its  condition  before  disturb- 
ance or  ^evasion'  by  treaty  and  not  after.  The  precept  is  ad- 
dressed to  states  which  have  arbitrated  their  differences,  and 
is  advisory  to  theniy  in  movements  to  disturb  the  results  of  ar- 
bitration. •  •  ♦  Whatever  course  may  be  thought  advisa- 
ble for  states  to  pursue  in  such  matters,  it  will  not  be  denied 
that  they  can  by  treaty  evade  arbitration  sentences  to  which 
they  are  parties  for  any,  or  even  without  cause  (if  that  be  con- 
ceivable), if  they  choose  to  do  so.  They  have  the  power,  and 
its  exertion  rests  potentially  in  their  discretion.  •  •  •  The 
logic  of  counsel  on  this  head  appears  to  come  to  about  this, 
namely :  The  commission  is  bound  to  assume  the  two  states 
acted  lawftilly  in  making  the  treaty.  The  only  lawful  mode  of 
*  evading'  the  old  awards  was  to  proceed  in  that  behalf  accord- 
ing to  the  *  thoroughly  settled  law,'  to  wit:  Vattel's  rule.  As 
that  rule  was  confessedly  not  complied  with,  the  awards  are 
not  'evaded'  but  continued  in  force,  retaining  their  legal  char- 
acteristics until  ended  by  new  adjudications.  Taking  their 
understanding  of  the  author  as  correct  (only  for  the  argument) 
when  they  say  (Brief,  25) :  '  Vattel  declares  to  be  necessary  for 
the  overthrow  of  international  arbitration'  the  establishment 
6627— Vol.  2 44 


Digitized  by  VjOOQ  IC 


1680 


INTERNATIONAL  ARBITRATIONS. 


of  fraud  in  coDnection  with  its  awards;  and  assuming,  as 
mast,  entire  legality  of  action  in  the  states,  it  follows  eit 
that  the  old  awards  are  not  ^evaded,*  or  that  Vattel's  rule 
not  the  law /or  these  cases.  We  are  constrained  to  accept 
latter  conclusion.  In  the  first  place,  as  a  matter  of  fact, 
two  powers  did  not  'acquiesce'  in  the  old  'sentences.'  Tl 
made  provision  to  'evade'  them;  while  they  did  not  claim, 
counsel  show,  the  establishment,  by '  incontestable  facts,'  eit] 
of  corruption  or  flagrant  partiality.    •    ♦    • 

"  If  arbitration  is  to  have  the  growth  and  beneficent  resi 
predicted  and  hoped  for  by  philanthropists  as  an  agency 
the  settlement  of  international  controversies  and  for  'keep: 
war  at  a  distance,'  it  must  have  as  a  basis  constant  integri 
impartiality,  and  intelligence.  •  •  ♦  'International  ai 
tration,'  said  Chief  Justice  Waite  (110  U.  S.  63),  'must  alwi 
proceed  on  the  principles  of  national  honor  and  integri 
These  things  are  no  less  essential  than  that  its  results,  1 
domestic  judgments,  should  give  promise  of  repose.  *  • 
Whatever  rule,  looking  to  the  correction  of  arbitral  wron 
will  best  subserve  all  these  great  ends — ^be  most  promotive 
justice  and  peace  among  the  nations — would  seem  to  be  con 
nant  with  reason  and,  therefore,  the  public  law.  Individ 
interests,  always  to  be  guarded  with  watchful  care,  are  nev 
theless,  by  common  consent,  secondary  and  subservient  to  1 
higher  general  weal.  If  Vattel's  precept  make  the  devel 
ment  of  alleged  wrongdoing  too  diflBcult,  in  any  case,  in  i 
opinion  of  those  concerned — and  cases  may  be  easily  conceit 
where  its  plenary  application  would  result  in  defeat  of  justice 
why  should  it  not  be  relaxed?  Parties  may  be  morally  si 
that  fraud  and  flagrant  partiality  were  practiced  in  the  p 
curement  of  a  given  award,  and  yet  may  be  unable  to  sh 
either  by  '  incontestable  facts.'  *  *  *  The  law  upon  i 
subject,  so  far  as  these  claims  are  concerned,  as  gathered  ft 
the  convention  itself,  may  be  formulated  thus: 

"Where  serious  charges  impeaching  the  validity  and  int 
rity  of  proceedings  under  treaty  for  the  arbitration  of  clai 
of  citizens  of  one  state  upon  the  government  of  another  hi 
been  made  by  the  debtor  government  and  divers  citizeng 
the  creditor  state,  supported  by  evidence  tending  to  establ 
their  truth,  a  rehearing  before  a  new  commission  of  the  clai 
arbitrated,  or  intended  to  be  arbitrated,  may  be  authoris 
by,  and  the  awards  annulled  in  pursuance  of,  a  new  conv 
tion  entered  into  at  the  instance  of  the  legislature  of  the  cr 
itor  state,  without  such  charges  being  established  by  ino 
testable  facts  or  otherwise. 

"As  to  the  decision  of  the  Supreme  Court  of  the  Unil 
States: 

"The  United  States  Senate  under  a  treaty  (1855)  betw< 
the  United  States  and  the  Choctaw  Nation,  one  of  its  Ind 
tribes,  made  an  award  of  a  large  sum  of  money  to  the  India 
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The  award  was  not  paid,  bat  the  matter  was  referred  to  the 
Court  of  Claims  by  act  of  Congress  (1881),  which  provided: 

^^'That  the  Court  of  Claims  is  hereby  authorized  to  take 
jnrisdiction  of  and  try  all  questions  of  difference  arising  out  of 
treaty  stipulations  with  the  Choctaw  Nation,  and  to  render 
judgment  thereon.  Power  is  hereby  granted  the  said  court  to 
review  the  entire  question  of  difference  de  novo^  and  it  shall 
not  be  estopped  by  au^  action  had  or  award  made  by  the  Senate 
of  the  United  States  in  pursuance  of  the  treaty  of  1855.' 

^*The  Court  of  Claims  on  the  trial  of  the  case  held  that  this 
statute  destroyed  'the  sanctity  of  the  award  under  the  treaty 
of  1855.'  The  cause  was  appealed  to  the  Supreme  Court  of  the 
United  States,  which  gave  a  different  construction  to  the 
statute.    It  held: 

<<  <The  language  of  the  act  of  March  3, 1881,  in  reference  to 
the  award  made  by  the  Senate  under  the  treaty  of  1855,  does 
not  abrogate  it,  and  does  not  require,  as  a  condition  to  the 
exercise  of  the  jurisdiction  conferred  by  the  act,  that  the  court 
should  entirely  disregard  it,  giving  it  no  effect  whatever.  It 
merely  says  that  the  court  shall  not  be  estopped  by  any  action 
had  or  award  made  by  the  Senate  in  pursuance  of  that  treaty. 
The  plain  and  literal  meaning  of  this  language  is  fully  satisfied 
by  holding  that  the  award,  considered  as  such,  shall  not  upon 
its  face  be  taken  to  be  final  and  conclusive.  There  is  nothing 
in  the  language  to  prevent  the  court  from  giving  to  that 
award  effect  as  prima  facie  establishing  the  validity  of  the 
claim  so  far  adjudged  in  favor  of  the  Choctaw  Nation.' 

"  Counsel  claim,  in  effect,  that  the  awards  of  1868  are  placed 
relatively  in  the  same  legal  situation  before  this  commission, 
by  the  treaty;  that  the  Senate  award  was  before  the  Court  of 
Claims  by  said  act,  and  that,  under  the  doctrine  of  this  deci- 
sion, therefore,  effect  should  be  given  them  as  evidence  in  the 
readjudications. 

"While  the  decisions  of  the  highest  court  of  either  country 
are  not  binding  upon  the  commission  as  precedents,  they  are 
entitled  at  its  hands  to  great  respect  as  authority.  Concurring 
decisions  would,  of  course,  be  followed.  But  there  are  severiS 
things  which  distinguish  the  two  cases: 

"I.  The  question  here  was  as  to  the  meaning  of  particular 
language,  the  like  or  the  similarity  of  which  does  not  appear  in 
the  treaty.  The  power  granted  the  Court  of  Claims  was  ^  to 
review^  *the  entire  question  of  dift'erence  de  novo,^  etc.  The 
treaty  gives  no  authority  by  its  terms  ^  to  review'  any  question 
or  matter.  The  word  'review,'  or  an  equivalent  in  term  or 
phrase,  is  not  found  in  it. 

«  2.  The  United  States,  the  debtor  party  to  the  Senate  award, . 
without  consent,  so  far  as  appears,  of  the  Indians,  passed  the 
act 'to  review'  the  question  arbitrated;  whereas  the  United 
States  and  Venezuela  agreed^  not  to  review,  but  to  have  a  're- 
hearing '  (art.  8)  of  the  claims  arbitrated.  The  rule  of  construc- 
tion in  the  two  cases,  it  is  believed,  would  be  different.    In  the 
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former  the  language  woald  be  taken  most  strongly  against  the 
United  States  and  in  favor  of  the  Indians.  In  the  latter  no 
preference  would  be  shown. 

"3.  The  parties  were  not  on  an  equal  footing  in  the  Choctaw 
case.  They  are  here.  The  decision  of  the  court  seems  to  be 
rested  upon  this  ground  of  inequality,  and  of  the  fiduciary 
character  of  the  relation  between  the  suitors;  for  by  way  of 
inducement  to  the  conclusion  reached,  the  court  say: 

"  *The  Choctaw  Kation  falls  within  the  description,  not  of  an 
independent  state  or  sovereign  nation,  but  of  an  Indian  tribe. 

•  •  •  The  Indian  tribes  are  the  wards  of  the  nation ;  they 
are  communities  dependent  upon  the  United  States;  dependent 
largely  for  their  daily  food ;  dependent  for  their  political  rights. 

•  •  •  From  their  weakness  and  helplessness,  so  largely  due 
to  the  course  of  dealing  of  the  federal  government  with  them, 
and  the  treaties  in  which  it  has  been  promised,  there  arises  the 
duty  and  with  it  the  power  of  protection.  •  •  •  The  lan- 
guage used  in  treaties  with  the  Indians  should  never  be  con- 
strued to  their  prejudice.  If  words  be  made  use  of  which  are 
susceptible  of  a  more  extensive  meaning  than  their  plain  im- 
port as  connected  with  the  tenor  of  the  treaty,  they  should  be 
considered  only  in  the  latter  sense.  •  •  •  The  recognized 
relation  between  the  parties  to  this  controversy,  therefore,  is 
that  between  a  superior  and  inferior,  whereby  the  latter  is 
placed  under  the  care  and  control  of  the  former.  The  parties 
are  not  on  an  equal  footing.' 

'^  With  these  considerations  as  a  basis,  and  expressly  because 
of  them,  a  divided  court  held  as  stated  with  respect  to  the 
Senate  award,  the  Chief  Justice  dissenting. 

^<  It  is  as  plainly  apparent  as  if  expressly  stated  that  the  court 
did  not  intend  to  announce  a  rule  of  construction  applicable 
to  a  contract  freely  entered  into  by  parties  occupying  a  com- 
mon ground  of  equality  and  independence.  It  is  true  the  late 
able  jurist,  Mr.  Justice  Matthews,  who  delivered  the  opinion, 
indulged  in  the  dictum  that  the  rules  applied  were  those  which 
govern  public  treaties.  But  what  he  meant  by  the  remark  fol- 
lows the  statement,  namely:  That  treaties  '  in  case  of  contro- 
versies between  nations  equally  independent  are  not  to  be  read 
as  rigidly  as  documents  between  private  persons  governed  by 
a  system  of  technical  law,  but  in  the  light  of  that  larger  reason 
which  constitutes  the  spirit  of  the  laws  of  nations.' 

"This  principle,  stated  with  the  usual  indefiniteness  in  the 
concluding  paragraph,  requires,  we  apprehend,  nothing  differ- 
ent from  this,  to  wit:  That  treaties,  like  other  contracts,  should 
be  read  in  the  light  of  surrounding  circumstances,  applying  to 
the  terms  employed  their  ordinary  meaning  in  like  relation, 
with  a  view  of  ascertaining  the  intention  of  the  parties.  In 
treaty  interpretation,  we  should  say,  that  is  not  the  'larger 
reason '  which  is  not  such  for  both  sides.  We  see  nothing  in 
this  case  to  support  the  proposition  of  counsel. 

"  Has  their  contention  justification  in  the  language  of  the 
treaty?    Certain  phrases  are  pointed  out  to  show  it  has.    It 
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will  8af9ce,  perhaps,  to  notice  two  or  three  claims  under  this 
head.    On  page  24  of  the  brief  is  this  conclusion: 

"  ^  Thus  it  is  made  plain  that  the  object  of  the  new  trial  was  to 
remove  the  grounds  of  ^^svspicion^^  and  ^^  complaints  ^^  (igainstthe 
first  commission.  This  necessarily  involves  action,  investiga- 
tion, construction,  and  adjudication  in  the  nature  of  a  "  review  ^ 
of  the  action  of  the  first  commission;  for  it  would  be  impos- 
sible to  "  satisfy  any  just  complaints  against  the  validity  and 
integrity  of  the  first  commission,"  if  the  action  of  such  first 
commission  were  not  designed  to  be  the  subject-matter  of  re- 
view. It  was  not  the  object  of  the  new  treaties  to  condemn 
the  former  commission  in  such  sense  and  way  as  to  pronounce 
it  guilty  of  fraud  and  abolish  its  work,  but  to  create  a  tribunal, 
which,  by  a  reexamination  of  the  evidence  on  which  the  Caracas 
awards  were  founded,  should  "satisfy  any  just  complaints 
against  the  validity  and  integrity  of  the  first  commission." ' 

"  If  this  excerpt  embodies  ^  the  design  of  the  new  treaty,'  as 
is  argued,  its  importance  is  manifest.  But  here  again  we  are 
constrained  to  difier  with  counsel.  It  would  be  remarkable 
for  the  two  governments  to  provide  a  new  trial  to  exonerate 
the  old  commissioners,  when,  judging  from  current  history, 
neither  of  them  asked  for  or  desired  or  supposed  himself  to 
need  the  viTidication  suggested. 

"It  would  be  still  more  remarkable  to  order  a  new  trial  for 
such  purpose  and  withhold  from  the  triers  all  suitable  means 
of  inquiring  into  the  grounds  of  the  ^suspicion'  and  ^com- 
plaints' to  be  removed,  as  appears  to  be  done  here.  Under  the 
treaty  no  evidence  pertaining  to  these  specific  things  can  be 
received  or  considered,  nor  can  any  expression  upon  them  be 
made.  If  it  be  said  the  vindication  is  to  come  through  affirm- 
ances, the  awards  having  their  due  weight  in  securing  them, 
it  may  be  answered :  Different  conclusions  are  not  incompatible 
with  integrity,  as  between  several  tribunals  passing  on  the 
same  things.  If  they  were,  few  would  be  found  willing  to 
undertake  the  task  of  *  review.'  In  case  of  differences  here,  if 
vindication  be  involved,  who  is  to  say  whether  our  judgments 
.impeach  theirs  or  theirs  ours?  Again,  we  do  not  hear  the 
claims  necessarily  upon  the  same  testimony  heard  before. 
Additional  evidence  in  every  instance  is  authorized.  V7hat 
vindication  or  condemnation  then,  in  any  view,  can  result f 
l^one,  we  think. 

"Still,  if  the  language  of  the  treaty  reveals  this  purpose,  we 
are  bound  to  accept  and  act  upon  it,  however  remarkable  it 
may  seem  or  inadequate  the  means  of  accomplishment.  The 
first  three  clauses  of  the  preamble  to  the  joint  resolution  of 
Congress  embodied  in  the  prefatory  part,  and  claimed  to  be 
*part  and  parcel'  of  the  treaty,  are  these: 

"  <  Whereas,  since  the  dissolution  of  the  mixed  commission 
appointed  under  the  treaty  of  April  twenty- fifth,  eighteen  hun- 
dred and  sixty-six,  with  the  United  States  of  Venezuela,  serious 
charges,  impeaching  the  validity  and  integrity  of  its  proceed- 
ings, have  been  made  by  the  Government  of  the  l]"nijt^(|^t^te8^^ 
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of  Venezuela,  and  also  charges  of  a  like  character  by  divers 
citizens  of  the  United  States  of  America,  who  presented  claims 
for  adjudication  before  that  tribunal;  and 

"  'Whereas,  the  evidence  to  be  found  in  the  record  of  the 
proceedings  of  said  commission,  and  in  the  testimony  taken 
before  committees  of  the  House  of  Representatives  in  the 
matter,  tends  to  show  that  such  charges  are  not  without  foun- 
dation; and 

"  <  Whereas,  it  is  desirable  that  the  matter  be  finally  disposed 
of  in  a  manner  that  shall  satisfy  any  just  complmnts  against  the 
validity  and  integrity  of  the  first  commission^  and  provide  a 
tribunal  under  said  treaty  constructed  and  conducted  so  as  not 
to  give  cause  for  just  suspicion.*^  etc. 

^'  The  last  clause,  it  is  argued,  discloses  the  purpose  stated. 

«<  Passing  the  questions  as  to  when  and  how  far  the  preamble 
to  an  instrument  may  be  consulted  in  determining  its  mean- 
ing, and  as  to  what  extent  said  joint  resolution  forms  a  part 
of  the  articles  of  convention,  we  say  at  once  the  language 
referred  to  does  not,  in  our  opinion,  bear  the  construction  given 
it.  A  *  review'  of  the  former  adjudications,  if  such  were  our 
task,  could  tend  to  remove  'the  grounds  of  "suspicion"  and 
"complaints"  against  the  first  commission'  only  by  affirmances 
of  its  action.  Certainly,  to  differ  could  not  have  that  ten- 
dency. But  how  is  it  possible  to  satisfy  any  ^just  complaints 
against  the  validity  and  integrity  of  the  first  commission'  by 
such  affirmances?  It  is  conceivable  how  unjust  complaints 
might  be  regarded  as  thus  '  satisfied.'  If  the  complaints  are 
^just^^  it  would  seem  the  way  to  satisfy  them  would  be  to  right 
the  injustice — to  do  justice  respecting  the  matters  as  to  which 
injustice  was  done.  If  the  former  commission  wrongfully  re- 
jected A's  claim,  would  not  a  complaint  on  that  score  be 
'satisfied '  by  allowing  it  now?  On  the  other  hand,  if  the  com- 
plaint were  for  wrongful  allowance,  would  not  a  rightful  rejec- 
tion now  'satisfy'  it?  Mark,  it  is  the  'satisfaction'  of  ^just 
complaints^  (if  there  be  any),  and  not  the  vindication  or  con- 
demnation of  those  complained  of,  that  is  signified  in  the 
clause.  In  this  sense  the  language  comports  with  the  terms 
and  manifest  spirit  of  the  treaty,  as  will  be  seen. 

"We  are  not  left  to  inference  as  to  'the  design  of  the  new 
treaty.'  That  is  expressly  stated  in  the  instrument  itself. 
The  resolution  provides: 

" '  That  the  President  be,  and  he  hereby  is,  requests  to  open 
diplomatic  correspondence  with  the  Government  of  the  United 
States  of  Venezuela,  with  a  view  to  the  revival  of  the  general 
stipulations  of  the  treaty  of  April  25, 1866,  with  said  govern- 
ment, and  the  appointment  thereunder  of  a  new  commission, 
to  sit  in  the  city  of  Washington,  which  commission  shall  be 
authorized  to  consider  all  i  he  evidence  presented  before  the 
former  commission  in  respect  t-o  claims  brought  before  it, 
together  with  such  other  and  further  evidence  as  the  claimants 
may  offer,  and  from  the  awards  that  may  be  made  to  claimants, 
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any  moneys  heretofore  paid  by  the  Department  of  State,  upon 
certificates  issued  to  them,  respectively,  upon  awards  made 
by  the  former  commission,  shall  be  deducted,  and  such  certif- 
icates deemed  canceled.^ 

"There  follows  a  provisiou  about  the  distribution  of  certain 
Yenezuelau  funds  in  the  Department  of  State. 

"The  treaty  recites  that  the  proposal  thus  ^authorized'  by 
this  joint  resolution  was  duly  made  to  and  accepted  by  the 
Government  of  Venezuela,  and  continues : 

"  'The  Government  of  the  United  States  of  America  and  the 
Government  of  the  United  States  of  Venezuela,  to  the  end  of 
effecting^  by  means  of  a  convention^  arrangements  for  the  execu- 
tion of  the  accord  thtis  reached  between  the  two  governments^  have 
named  their  plenipotentiaries  to  confer  and  agree  thereupon 
as  follows,'  etc. 

"It  thus  appears  to  have  been  the  design  of  Congress,  and 
to  be  *the  end'  of  the  present  convention,  to  relegate  original 
claimants  and  the  parties  substantially,  mutatis  mutandis,^  to 
the  situation  respecting  these  claims  in  which  they  were  placed 
by  the  treaty  of  1866 — <  therexinder^  being  the  term  used— except 
there  were  to  be  'a  new  commission'  and  an  enlarged  field  of 
evidence.  *The  design  of  the  new  treaty'  is  therefore  essen- 
tially that  of  the  old,  and  of  course  can  not  pertain  to  matters 
extrinsic  and  subsequent  in  origin. 

"Again,  something  confibrmatory  of  the  contention  that  we    ' 
constitute  'a  reviewing  court,'  etc.,  is  drawn  from  this  alleged 
circumstance  (p.  40  of  brief),  namely: 

"*No  matters  can  come  before  "you"  except  matters  which 
have  been  once  adjudicated  by  an  international  commission  cre- 
ated by  an  international  treaty,  such  commission  having  the 
same  dignity,  authority,  and  jurisdiction  of  private  rights  under 
the  treaty  as  have  you.' 

"This,  in  our  view,  is  a  mistake.  The  treaty  does  not  limit 
adjudications  before  us  to  ^matters  which  have  been  once  ad- 
judicated.' Article  2  confers  the  jurisdiction  of  the  commission. 
It  provides: 

"  *A11  claims  on  the  part  of  corporations,  companies,  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Government  of 
Venezuela,  ti?WeA  may  have  been  presented  to  their  government  or 
to  its  legation  at  Oara>cas,  before  the  first  day  of  August,  1868, 
and  which  by  the  terms  of  the  aforesaid  convention  of  April 
25, 1866,  were  proper  to  be  presented  to  the  mixed  commission 
organized  under  said  convention  shall  be  submitted  to  a  new 
commission,  consisting  of  three  commissioners,'  etc. 

"The  language  of  the  treaty  of  1866,  in  this  respect,  is  iden- 
tical with  this  down  to  and  including  the  name  ^Caracas;'  then 
follow  the  words,  ^  shall  be  submitted  to  a  mixed  commission,' 
etc.  So  it  is  that  not  only  the  claims  actually  adjudicated  by 
the  old  commission  fall  within  our  jurisdiction,  but  those  also 
which  were  proper  to  be  presented  to  it. 

"It  is  true  the  officer  in  charge  of  the  American  legation  at 
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Caracas  advised  the  old  commission  by  letter^  incladed  in  its 
miuntes  two  days  before  its  final  adjournment,  August  5, 1868, 
that  all  ^unliquidated  claims,' etc.,  theretofore  filed  with  the 
legation  had  been  sent  the  commission,  and  that  the  legation 
h^  no  ^  official  knowledge '  of  others.  If  at  liberty  to  regard 
this  letter,  our  conclusion  would  not  be  changed.  There  may 
have  been  claims  filed  at  Washington,  liquidated  claims  at 
Caracas,  and  still  others  sent  the  commission  and  not  con- 
sidered, for  aught  that  appears.  And  what  if  the  officer  was 
mistaken?  But  we  can  not  look  beyond  the  treaty  itself  in 
determining  jurisdiction. 

"Again,  it  is  urged  that  the  awards  are  under  *  review'  be- 
cause the  commission  is  to  deal  with  them.  Clauses  from 
article  9  and  the  supplementary  treaty  are  instanced  in  sup- 
port. Article  9  speaks  of  what  shall  happen  if  ^the  commis- 
sion •  •  •  shall,  in  whole  or  in  part,  annul  any  money 
awards, '  and  one  supplement  treats  of  the  understanding,  etc., 
*in  the  event  of  any  of  the  awards  •  •  •  being  annulled 
in  whole  or  in  part'  by  this  commission.  These  expressions 
are  to  be  considered  and  construed  in  connection  with  article  6, 
which  provides,  among  other  things,  that:  <  All  certificates  of 
award  issued  by  the  said  former  mixed  commission  shall  be 
deemed  canceled  from  the  date  of  the  decision  of  the  present 
commission  in  the  case  in  which  they  were  issued.'  While, 
therefore,  awards  stand  until  the  adjudication  of  the  claims 
out  of  which  they  arose,  their  cancellation  then  w  effected  by 
operation  of  the  treaty.  The  adjudication  is  not  with  respect 
to  the  awards,  but  the  basal  claims.  The  annulment  of  the 
former  is  a  consequence  of  the  ^  decision'  of  the  latter.  For  this 
reason,  and  in  this  sense,  the  commission  is  spoken  of  in  the 
passages  cited,  by  permissible  use  perhaps  of  terms,  as  itself 
*  annulling'  the  awards.  This  view  is  in  harmony  with  the 
joint  resolution  of  Congress  referred  to,  which  contemplated 
that  the  awards  should  be  'deemed  canceled'  in  a  similar  con- 
tingency therein  specified. 

"Turning  now  to  what  may  be  styled  the  jurisdictional 
parts  of  the  treaties  to  ascertain  our  duties  in  respect  to  adjudi- 
cation, we  find  (see  articles  1, 2, 3, 5,  and  6  of  the  new  treaty, 
and  articles  1  and  2  of  the  old) : 

"  1.  Exactly  the  same  things,  namely,  certain  *•  claims ' — ^noth- 
ing but  ^claims' — are  submitted  to  us  that  were  submitted  to 
the  old  commission,  and  in  substantially  the  same  terms. 

"2.  The  same  things  are  to  be  done  with  them  by  us  as  by 
them.  These  are  described  in  identical  terms  in  their  <  solemn 
oath'  and  in  our  <  solemn  declaration,'  to  wit:  To  *  carefully  ex- 
amine and  impartially  decide  according  to  justice,  and  in  com- 
pliance with  the  provisions  of  this  convention  [both  conventions 
being  the  same  in  this  respect]  all  claims  submitted.'  We  are 
commanded  in  the  very  terms  of  the  direction  to  them,  thus : 
'The  commissioners  shall  make  such  decision  as  they  shall 
deem,  in  reference  to  such  claims,  conformable  to  justice.' 
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<<3.  We  are  commanded  to  proceed  in  the  same  way  in  the 
hearing  of  the  claims  as  were  they,  the  only  substantial  differ- 
ence being — and  that  is  not  of  method — that  <  other  and  farther 
eyidence'  may  be  considered  by  ns  than  that  before  them. 

<^4.  The  evidence  we  may  consider  is  prescribed,  as  it  was 
with  them,  being  the  same  that  was  ^admissible'  before  them, 
and  the  ^  farther  evidence'  named  in  article  5;  and  there  is  not 
included  in  it  former  awards  or  adjudications. 

<'5.  After  decision  the  present  commissioners  are,  as  were 
the  former  ones,  required  to  issue  certificates  of  award  for  the 
Bams  to  be  paid  claimants  ^  by  virtue  of  their  decisions.' 

^^6.  The  new,  like  the  old,  decisions  are  made  < final  and  con- 
clusive' as  to  the  claims  submitted. 

"All  things  considered,  we  are  led  to  the  conclusion  that  the 
original  claims  submitted  stand  before  us  with  respect  to  the 
hearing  and  determination  thereof  substantially  as  they  stood 
before  the  former  commission,  with  the  difference  indicated  in 
article  5,  as  to  additional  evidence;  that  we  are  engaged  in  a 
'rehearing'  (art.  8)  of  said  claims,  and  not  in  a  'review'  of  the 
former  adjudications  or  awards  pertaining  thereto;  and  that 
in  our  considerations  we  can  not  'concede'  to  such  adjudica- 
tions or  awards  'force  and  legal  effect.' 

"There  remain,  as  before  suggested,  in  each  case  the  fact  of 
the  former  adjustment:  also  the  opinions  pertaining  to  it. 
Whatever  light  these  may  give  will,  of  course,  be  availed  of. 
The  action  of  the  former  commission,  like  any  authority  con- 
sulted, will  have  such  consideration  as  it  is  thought  entitled  to. 

"MUST   CLAIMANTS  APPEAR,   OB  BE  PEBSONALLY  BEPBE- 

SENTEDt 

"The  claimants  in  some  of  the  cases  have  not  appeared  in 
I>erson  or  by  representative.  Is  such  appearance  necessary? 
While  it  is  desirable,  we  think  it  not  essential  for  the  purposes 
of  adjudication.  Article  5  of  the  treaty  provides  for  the  con- 
sideration of  the  evidence  admissible  under  the  old  treaty, 
'together  with  such  other  and  further  evidence  as  the  daim- 
ants  may  offer  through  their  respective  governments,'  etc.  By 
article  6  it  is  made  the  daty  of  the  commissioners  in  proper 
eases  to issuecertificates of  award  'to  each  daiman^,' etc. ;  and 
under  article  10  the  Department  of  State  is  required  to  dis- 
tribute certain  moneys  '  to  the  holders  of  certificates  which  may 
be  issued  under  the  present  convention.' 

"While  the  treaty,  being  a  public  law,  is  itself  legal  notice 
to  everybody  of  what  may  be  done  in  pursuance  of  it,  yet  in 
view  of  these  provisions  special  pains  have  been  taken  to 
bring  actual  notice  to  all  concerned  of  the  pending  proceed- 
ings, to  the  end  of  securing  the  appearance  of  claimants. 
Early  notice  was  given  by  the  Department  of  State,  through 
the  Associated  Press,  and  inserted  in  newspapers  of  wide  cir- 
culation, and  other  means  of  publicity  employed. 


Digitized  by 


Google 


1688        INTERNATIONAL  ARBITRATIONS. 

<<  Still  there  is  a  number  of  claims  anrepresented,  which, 
with  all  others  in  the  sabmission,  it  is  made  our  daty  to  decide, 
^nolens  volenSy^  as  counsel  for  awardees  insist,  within  the  limits, 
of  course,  of  our  ability  to  do  so  within  the  year.  We  are  dis- 
posed to  concur  in  their  views  that  bona  fide  certificate  holders 
are  equitable  assignees  pro  tanto  of  the  claims  out  of  which 
the  awards  arose,  and  have  allowed  those  claiming  to  be  such 
to  appear  in  support  of  such  claims.  But  whether  we  have 
the  power  or  means  of  finally  determining  who  are  such  hold- 
ers is  altogether  another  matter. 

<<  While  the  decision  of  unrepresented  claims  is  imperative, 
it  does  not  involve  the  anomaly  of  a^udicating  one^s  rights 
without  his  having  a  day  in  court.  The  parties  to  these  con- 
troversies are  the  two  governments.  They  are  represented  by 
learned  counsel.  If  they  were  not,  the  commission  is  their 
joint  agency,  and  its  acts,  within  its  authority,  are  theirs. 

"  In  general,  as  we  conceive,  a  claim  of  a  citizen  of  one  state 
upon  another  state,  when  taken  up  on  his  petition  and  diplo- 
matically pressed  for  payment  againstthelatter  by  the  former, 
stands  and  is  subject  to  be  treated,  for  the  purposes  of  prose- 
cution, disposition,  and  settlement,  as  if  owned  by  the  plaintifiT 
state.  For  these  purposes,  and  in  this  sense,  it  ceases  to  be 
an  individual,  and  becomes  a  national  claim.  Whatever  settle- 
ment or  mode  of  settlement  it  may  agree  to  or  adopt,  binds 
him.  Such  is  the  implied  understanding  when  he  accepts  the 
aid  of  his  government.  (See  Diekelman  v.  U.  S.,  92  U.  S.  R. 624.) 
And  the  state's  position,  as  seems  to  us,  is  not  merely  of  a 
representative  character.  It  is  essentially  that  of  an  interested 
party  as  well.  Its  interest  is  broader  and  deeper  than  a  mere 
monetary  one.  It  comprehends  the  general  weal.  The  state, 
as  a  corporate  existence,  being  an  aggregation  of  individuals, 
is  by  common  understanding  injured  by  injuring  any  of  them. 
For  his  allegiance  and  services  as  a  member  of  the  community 
the  citizen  is  entitled,  as  of  right,  while  lawfully  employed,  to 
the  return  of  the  state's  suitable  protection  against  wrongs 
^m  without  as  well  as  from  within  its  own  confines.  The 
observance  of  the  obligation  is  fundamental  and  vital  to  gov- 
ernment. Its  violation  involves  a  breach  of  trust  disentegrat- 
ing  and  destructive  in  tendency.  Do  away  with  its  discharge 
and  government  perishes.  Impair  the  public  confidence  in 
that  discharge  by  failure  of  duty  in  any  instance,  and  the  state 
suffers  far  beyond  any  possible  injury  to  the  citizen.  Hence, 
in  these  controversies,  the  United  States  Government  is  not  a 
perfunctory  party,  but  a  real — in  an  important  sense  the  real — 
party  (on  one  side)  in  interest;  not,  of  course,  to  secure  the 
allowance  of  unjust  claims — in  the  nature  of  things  it  can  not 
vouch  for  validity  in  advance — but  to  assist  as  it  may  in  secur- 
ing justice  to  its  citizens,  whatever  that  may  be.  In  truth,  if 
a  remark  aside  may  be  indulged,  the  real  underlying  interests 
of  the  two  governments  in  this  respect  are  identical.  For  it 
is  as  much  the  concern  of  the  one,  in  a  true  international 
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sense,  to  do  justice  as  it  is  of  the  other  to  have  justice  done. 
Therefore,  'all  things  whatsoever  ye  woald  that  men  should  do 
to  yon,  do.ye  even  so  to  them,  for  this  is  the  law  and  the  proph- 
ets,' is  a  doctrine,  it  may  be  taken,  lying  at  the  base  of  the 
convention  itself.'' 

The  commission  adjoamed    September  2, 
BMoitB  of  the  Com-  ^g^^    ^j^^  results  of  its  labors  were  very  com- 


pletely analyzed  and  summarized  in  a  report 
of  the  secretary  which  bears  date  September  10, 1890.  By  this 
report  it  appears  that  63  cases  were  presented  to  the  commis- 
sion, 49  of  which  were  before  the  commission  under  the  con- 
vention of  1866.  But  of  the  14  "new  cases"  only  6  were 
wholly  new,  the  other  8  being  statements  of  demands  which 
were  incidental  to  certain  claims  submitted  to  the  old  commis- 
sion. Of  the  claims  presented  to  the  old  commission,  only  7 
were  represented  before  the  new-  commission  by  the  original 
claimants;  24  were  represented  by  the  holders  of  certificates 
issued  by  the  old  commission,  either  in  their  own  right  or  as 
executors,  administrators,  or  trustees,  or  in  some  other  legal 
capacity.  The  rest  of  the  claims  before  the  old  commission 
were  not  represented  before  the  new. 

Of  the  claims  before  the  new  commission  37  were  disallowed 
on  the  merits  and  12  dismissed.  Of  the  latter,  3  were  dis- 
missed on  motion  of  the  claimants,  4  for  want  of  jurisdiction, 
and  5  without  prejudice  to  their  prosecution  elsewhere. 

By  a  comparison  of  the  awards  of  the  two  commissions,  it 
appears  that  of  the  25  claims  disallowed  or  dismissed  by  the 
old  commission,  all  but  3  were  disallowed  or  dismissed  by  the 
new;  but  in  these  3  cases  awards  were  made,  respectively,  of 
13,206.10, 120,000,  and  $392,489.06,  amounting  in  all  to  the 
sum  of  1415,695.16.  On  the  other  hand,  of  the  24  awards 
made  in  favor  of  claimants  by  the  old  commission,  15  were 
wholly  annulled  by  the  new,  while  the  remaining  9  were  mate- 
rially modified. 

In  e€ich  case  in  which  the  new  commission  made  a  money 
award  on  a  claim  allowed  by  the  old  commission  it  deducted 
from  the  gross  amount  which  it  deemed  to  be  due  on  the  origi- 
nal demand  an  amount  equivalent  to  15  per  cent  of  the  old 
award,  such  deduction  representing  the  two  installments  of 
7  and  8  x>er  cent  distributed  by  the  Department  of  State  on 
the  old  awards.  Owing  to  lack  of  time,  however,  the  commis- 
sion was  unable  to  verify  in  every  case  the  exact  amount  paid 
on  the  old  certificates,  and  it  was  left  to  the  Department  of    . 
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State  to  pay  to  the  claimant  any  part  of  tlie  15  per  ceo 
be  miglit  Im^e  failed  to  collect. 

The  whole  amount  of  the  claims  before  the  commiss 
19,529,499,29,  of  which  ^3,778,810.11  represeiitecl  pi 
while  $5,750,689*18  represented  interei^t.  Tlie  most 
claimn  having  been  before  the  old  commission,  the  *"  !te\^ 
amounted,  with  interest,  to  $1,102,577.83,  leaving  $8,42 
as  the  sum  total  claimed  in  the  '^  old  cases.^  The  gross 
of  the  awards  of  the  Washington  commission  wa8$98C 
of  which  the  sura  of  $rj84,90l.53  was  awarded  in  cases 
by  the  old  commission,  while  the  sum  of  $496,341.71 
Rented  new  awards,  chieHy  on  claims  disallowed  by 
commission,  the  awards  in  the  *' new  eases"  amontiting 
$68,^35.72,  As  has  heen  seen,  the  awards  of  the  old  < 
sion  amounted  to  $l,253,31t*,30.  But,  in  comparii 
amount  with  that  of  the  awards  of  the  Washington  « 
sion,  it  is  to  be  remembered  that  the  latter  inclnded  int« 
to  September  2,  1890,  so  that  tlie  amount  of  the  inter 
$(124,327.14,  while  that  of  the  principal  was  only  $35f: 
Allowing  interest  at  the  conventional  rate  of  5  per  cen 
awards  of  the  old  cotu mission  up  to  September  2,  1 
diifereace  in  favor  of  Venezuela  would  be  $1,474,018,7« 

By  Article  X.  of  the  convention  of  1885  it  was  provid 
upon  the  conclusitm  of  the  labors  of  the  commission  the 
ment  of  State  of  the  United  States  shouhl  distribute/ 
among  the  new  certificate  hoMers  '*the  moneys  in  tlie 
ment  of  8tate  actually  received  from  the  Government  ti 
zuela  on  account  of  the  awards  of  the  former  mixed  ( 
sion.'-  During  the  sessions  of  the  commission  a  quest 
raised  a^  to  whether  moneys  in  the  I>ei>artment  of  Sti 
hig  from  the  investment  of  the  moneys  paid  by  Venezue 
within  the  stipulations  of  the  convention.  The  Depart 
State  held  that  they  *]i«l  not.'^  This  position  the  depi 
contirnied  to  maintain,  holding  that  as  the  convention 
apply  to  the  aceretions,  legislative  authority  would  be  r 
for  their  distribution/'  Such  authority  was  after  wan 
by  an  act  entitled  '*  An  act  to  make  dtsi>osition  of  th* 


*  Secrotftry'fl  report^  2, 

*Mr.  WartoMj  Actin^^  8orretary,  to  Mr.  Saarez,  kngQBi25j  1890,  Ml 
of  8tati\ 
3  Mr.  Groaham,  Seo.  of  8tftte,  to  Mr.  Keancdjr,  May  23|  1893,  MSS. 
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tions  upon  the  fund  received  by  the  Government  of  the  United 
States  upon  the  account  of  the  payment  of  the  Caracas  awards 
of  1868,  and  to  apply  said  accretions  to  the  payment  of  the  new 
awards  made  in  1889  and  ISdO  under  the  Washington  commis- 
sion." By  this  act  the  Secretary  of  State  was  "  authorized  and 
directed  to  apply  all  the  accretions  of  the  said  fund  to  the  pay- 
ment of  the  said  new  awards,  and  to  credit  the  Venezuelan 
Government  on  account  of  the  said  new  awards  with  the  said 
accretions,  as  well  as  with  the  principal  of  the  said  funds.'' ^ 

On  being  informed  by  the  commissioners  of  tbe  completion 
of  their  labors,  the  President  of  the  United  States  caused  the 
following  letter  to  be  sent  to  them : 

"Dbpaetment  of  State, 

"  WashingtoUy  September  4, 1890. 
"The  Honorable  John  Little,  Seiior  Don  Jos:6  Andbade, 

and  the  Honorable  John  V.  L.  Findlay,  etc. 

"Gentlemen:  I  have  the  honor  to  inform  you  that  I  am 
directed  by  the  President  to  acknowledge  the  receipt  of  your 
letter  of  the  2d  instant  announcing  to  him  the  fact  of  the  termi- 
nation of  the  work  of  tbe  commission  and  the  completion  of 
its  duties,  and  to  convey  to  you  the  expression  of  bis  cordial 
appreciation  of  the  energy,  industry,  and  intelligence  wbich 
each  of  you  brought  to  the  inception  of  the  delicate  and  diffi- 
cult task  intrusted  to  you,  and  which  all  of  you  have  displayed 
in  its  careful  accomplishment  within  the  period  provided  by 
the  treaty  and  the  law. 

"The  President  instructs  me  also  to  convey  to  you  the  assur- 
ance of  his  appreciation  of  the  unavoidable  delays  generally 
inseparable  from  work  of  the  character  of  that  which  you  have 
performed;  to  confirm  to  you  his  confident  hope  that  the 
results  of  that  work  will  be  met  by  all  interested  i)ersons  by 
acknowledgment  of  the  justice  and  equity  with  which -you  have 
80  earnestly  sought  to  dispose  of  it,  and  to  apprise  you  of  his 
pleasure  at  your  commendation  of  the  counsel  of  the  govern- 
ment of  the  United  States,  the  secretary  of  the  commission, 
and  other  gentlemen  who  have  rendered  you  official  assistance. 
"I  have,  etc., 

"William  F.  Whabton, 

^''Acting  Secretary,^ 

A  statement  has  heretofore  been  made  of 
Aetion  "Old  Cues."  the  general  results  of  the  action  of  the  present 
commission  on  the  claims  decided  by  the  Ca- 
racas board.    The  following  is  a  table,  given  in  Mr.  Suarez's 

128  Stats,  at  L.  635.  The  accretions  axDonnted  to  $117,502.93.  (See  S. 
Bep.  330, 53  Cong.  2  eess. ;  H.  Rep.  1360,  53  Cong.  2  sess.) 
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report,  showing  in  detail  the  manner  in  which  each  one  of  those 
claims  was  finally  disposed  of: 

VedHqns  of  the  United  States  and  Venezuela  Claime  Commieaion  ae  compared 
with  thoee  of  the  former  mixed  commieeion. 


Docket  No. 

of  oUdm. 

New. 

Old. 

1 

2 

1 

8 

29 

4 

30 

6 

14 

6 

40 

7 

19 

8 

17 

9 

8 

10 

11 

11 

20 

12 

41 

13 

35 

14 

82 

15 

21 

1« 

39 

17 

43 

18 

45 

19 

10 

20 

46 

21 

8 

22 

12 

23 

22 

24 

16 

25 

47 

26 

6 

27 

25 

28 

27 

29 

26 

80 

24 

31 

81 

32 

36 

33 

38 

84 

13 

35 

23 

M 

2 

37 

5 

88 

7 

89 

9 

40 

83 

41 

84 

42 

28 

43 

37 

44 

15 

45 

4 

46 

49 

47 

48 

48 

18 

40 

42 

50 

44 

Original  claimant. 


Decision  of  the 
Caracas  com 


Decision  of  the 
Washington 
oommission. 


Union  Insurance  Co.,  of  Philadelphia,  Pa. . 

Jacob  Idler 

Executors  of  John  DonneU 

Hollins  and  McBlair 

Joseph  Forrest,  George  Beale,  and  Daniel 
Dulaney. 

PaulBetfciker 

Seth  Driggs 

Oliver  Taylor 

Jonathan  0.  Morril 

Seth  Driggs 

Seth  Driggs 

Mrs.  E.  B.  Scott,  widow  of  Alex.  Scott 

Seth  Driggs,  representing  the  owners  of 
the  Nassau. 

Seth  Driggs 

Seth  Driggs 

John  E.  Gowen  and  Franklin  Copeland  — 

Robert  W.GIbbs., 

W.  H.  Aspinwall,  executor  of  G.  G.  How- 
land,  and  others. 

Margaret  Watson  de  Clark 

Flanagan,  Bradley,  Clark  &  Co 

W.E.Willet 

Frederick  Wipperman 

William  S.  Miller 

Lorenzo  H.  Finn 

Henry  Woodruff 

Jos6Castel 

Amelia  de  Brissot 

Ralph  Rawdon 

Joseph  Stackpole 

Narcisa  de  Hammer 

Seth  Driggs 

Seth  Driggs 

Richard  0*l)wyer 

Albino  AbbiHtti 


Seth  Driggs,  representing  the  heirs  of  Ben- 
jamin Goodrich. 

John  H.  Williams 

Lorenzo  Jove 

Beales,  Nobles,  and  Garrison 

Amos  B.  Corwin 


Seth  Driggs 

Seth  Dngg8,  representing  the  owners  of 


brig  Oood  Return 
John  Cort6s 


Seth  Driggs,  representing  the  widow  and 
heirs  of  Capt.  John  Clark. 

Charles  H.  Loehr 

Leonardo  Peck 

James  Barnes 

Jos6  F.  Garcia  Cadiz 

Morris  Ketchum 

W.  P.  Murray. 
Leonardo  M.  P< 


eck. 


*  1252, 814. 00 

1 19, 000. 00 
t26,000.00 
1 5, 655. 18 

f  Disallowed. 

f  $12, 000. 00 

f  1. 742. 630 

tDisaUowed. 

f  $100, 000. 00 

*1.808.00 

Dismissed. 

t  DisaUowed. 

t$22,000.00 

1 16, 000. 00 

t  DisaUowed. 

*$4, 344.90 

t  Dismissed. 

*  Disallowed, 
t  Dismissed 

*  $141, 000. 00 

*  Disallowed. 

*  $11, 500. 00 
1 10, 000. 00 

t  Dismissed, 
t  $2, 000. 00 
t  .35, 000. 00 
1 100, 000. 00 
f  15, 000. 00 
150,000.00 
tDisaUowed. 

*  $35, 000. 00 
t  Disallowed. 

*  Disallowed. 

*  DisaUowed. 

*  DisaUowed. 
t  Dismissed. 
*$250,000.00 

115.445. 59 
f  DisaUowed. 
t  DisaUowed. 

tDisaUowed. 

*  $102, 000. 00 

tDisaUowed. 
t$25, 000.00 

t  Dismissed. 

t  Dismissed. 

t  Dismissed. 
t  Disallowed, 
t  DisaUowed. 


Dismissed. 

$J15,600.50 

13,422.46 

14.893.10 

DisaUowed. 

Do. 
Do. 

$3,45L46 

DisaUowed. 

Do. 

Do. 

Dismissed. 

$3, 206. 10 

DisaUowed. 

Do. 
$20,000.00 

4, 494.  09 
392,489.06 

DisaUowed. 

Dismisfied. 

$95. 786. 45 

Disallowed. 

Do. 

Do. 

Dismissed. 

DisaUowed. 

Dismissed. 

$20,000.00 

7,250.00 

Dismissed. 

DisaUowed. 

Do. 

Do. 

Dismissed. 

DisaUowed. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
$21, 443. 36 
Disallowed. 

Do. 

Do. 
Dismissed. 
DisaUowed. 


Total  . 


$1,263,310.30 


$012,036.88 


*  Decided  by  the  umpire. 


t  Decided  by  the  oommisaionera. 
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CHAPTER  XL. 


CLAIM  OF  THE  VENEZUELA  STEAM  TBANSPOETA- 
TION  COMPANY:  CONVENTION  BETWEEN  THE 
XJNITBD  STATES  AND  VENEZUELA  OP  JANUABT 
19, 1892. 

The  claim  which  forms  the  subject  of  this 
ttrirftila m><ni  chapter  originated  in  certain  transactions  in 
Venezuela  in  1871  and  1872.  The  diplomatic 
oorre8i>ondence  to  which  it  gave  rise  covered  a  period  of  twenty 
years,  and  was  brought  to  a  close  only  by  the  convention  of 
arbitration.  The  persistent  differences  of  opinion  thus  dis- 
closed as  to  the  merits  of  the  claim  were,  however,  due  rather 
to  controverted  questions  of  law  than  to  controverted  questions 
of  fact.  Though  there  were  disputes  as  to  the  consequences  to 
be  ascribed  to  certain  actual  conditions,  the  principal  facts  out 
of  which  the  claim  grew  were  not  doubtful.  But  the  circum- 
stances were  exceptional,  and  the  questions  raised  by  the 
attempt  to  apply  the  law  to  the  facts  were  x>eculiar.^ 

When  Mr.  Thomas  N.  Stilwell,  minister 
^^^'oH^  ^  **"  resident  of  the  United  States  to  Venezuela, 
arrived  in  Caracas  in  December  1867,  his  first 
impressions,  derived  from  <<  the  only  newspapers  published  in 
Caracas,  and  the  statements  of  gentlemen  in  whom  he  supposed 
he  could  rely,''  were  that  <'  the  rebellion  against  the  established 
Government  of  Venezuela  was  at  an  end,  and  that  peace,  order, 
and  quiet  had  been  fully  restored."  Twenty  days  later  he 
reported  with  "  regret"  that  his  "  information  was  incorrect," 
and  that  a  '<  formidable  rebellion"  was  '^in  progress."  The 
government  had  ^<  about  six  thousand  soldiers  in  the  field," 

*  See  Docmnentos  |  relativos  tf  |  la  reclamaci<3n  intentoda  por  la  lega-  | 
eidn  de  Iob  Estados  Unidos  de  Am^rioa  |  en  Caracas,  |  ^  favor  |  del  Cinda- 
dano  Norte-Americano  Hancox,  |  6  |  de  la  Gompaflfa  do  Tnuosporte  por 
Vapor  I  de  Venezuela.  |  Ptiblicaci6n  Oficial  |  Caracas  |  imprenta   y  lito- 
gr&fia  del  Gobiemo  Naoional  1 1890. 
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imd  the  insui-gentB ''  probably  not  over  four  thousand." 
theless,  be  believed  that  in  the  end  the  existing  gove 
of  which  President  Falcon  wa»  the  head,  would  *'  have 
way.''  The  conutry  was  '^  demoralized  trom  constiin 
lions/'  ImsiTieBa  ''almost  suspended/'  and  *'the  moue; 
country,  if  any,  jtrnrnered  up  and  st.^creted." ^  8ix  wet^ 
Mr*  Stilwell  reported  that  ^^seven-eighths  of  the  wen 
respectability  of  Venezuela/*  if  not  even  a  larger  pro 
'•  iavored  quietly  and  secretly  the  revolt  against  the 
meet/'  President  Falcon  had  sent  bis  family  away  fr 
acas,and  had  gone  to  command  the  ^*fe*leral  army*' in 
In  May  180iS,  the  revohitiouists  having  generally  be 
cessfnl  in  the  field ,  a  convention  was  ma^le  betwe< 
Manuel  K,  Bruzual,  who,  as  first '*designatlo"  (vice  pre 
became  acting  President  in  the  absence  of  Presi^lent 
from  Caracas,  and  Oen.  Miguel  Antonio  Rojas^  who, 
professing  to  act  as  commander  in  chief  of  the  revoh 
forces,  commanded  only  those  in  the  west^^ni  i)art 
repuldic,  by  which  it  was  agreed  that  General  Bruzua 
continue  to  discharge  the  duties  of  Presidentj  wldle 
Kojas  should  be  commander  in  chief  of  the  armies  of  t 
ern,  central,  and  east^ern  States.  The  principal  revolt 
force  was,  however,  commanded  by  Gen,  Josi-  Tadeo  M 
an  ex  prcsideut  of  the  republicj  and  commissioners  wi 
to  confer  with  him.  Mr,  Stilwell  hoped  that  the  **coi 
of  peace*-  would  'Mead  to  a  more  permanent  result"  tin 
which  had  precciled  it.'^  The  result,  however,  was  '*oth 
The  convention  ^*was  not  accepted  by  General  Mona 
the  revidutionary  party  in  the  eastern  states,"  and 
i^ronagas  continued  bis  march  toward  the  capital* 
fomal  mediation  was  attempted  by  certain  member! 
diplomaHc  body,  but  without  success.  At  the  end 
Caracas  waa,  after  a  three  days'  siege,  taken  by  Generr 
gas,  who  immediately  organized  a  provisional  govej 
General   Bruzual,  having  escaped  from   Caracas,  so 


*  Mr,  StiUwcU  to  Mr.  -Seward,  Sec.  of  State,  Deoembor  26, 1867, 
1SS8,  part  2,  p.  M34, 

niT.  StiUwtai  to  Mr.  Soward,  February  6,  1868,  IHp.  Uor.  186 
p.  936. 
^  Mr.  StUlwell  to  Mr.  Seward,  May  27, 1868,  Dip.  Cor*  1868,  pan 

*  Mr.  Pniyr^  o!iiir>r<^  d'ttrt'iiireu  ad  inttHm,  to  Mr^  Sowardi  Jiun 
l>ip.  VoT,  )mS,  part  li,  p.  UiX 

ft0ip.  Cor.  1868,  part  2,  pp.  &4u-&A7, 
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establish  a  govennnent  at  Puerto  Oabello,  but  in  the  middle 
of  August  1868  he  fled  to  Gura9aOy  where  he  died  of  a  wound 
received  a  few  days  before.  "  The  army  of  the  revolution,^ 
Baid  Mr.  Pruyn,  charg^  d'affaires  <id  interim  of  the  United 
States  at  Garacaa,  '^  continues  its  westward  march,  but  meets 
with  little  resistance.  •  *  •  Kever  was  there  a  revolution 
80  triumphant*  *  •  •  All  is  orderly  and  quiet.  Trade  and 
commerce  are  gradually  reviving."^  In  the  course  of  his  dis- 
patch, however,  he  casually  mentioned  a  circumstance  which 
had  a  more  important  bearing  on  subsequent  events  than  he 
was  aware  of.  <<Gen.  Guzman  Blanco  has  arrived  from 
Europe.  It  is  not  yet  known  if  he  intends  to  take  any  part  in 
politics.''  Toward  the  end  of  September  1868  Mr.  Pruyn, 
though  reporting  that  Guiana  had  declared  in  favor  of  the 
government,  said :  "  The  Tellows,  or  partizans  of  the  late  gov- 
ernment of  Falcon  and  Bruzual,  are  said  to  be  actively  conspir- 
ing, with  Cura9ao  as  their  headquarters.  They  still  have  two 
or  three  war  vessels,  which  are  said  to  be  refitting  at  Mara- 
caibo."^  The  followers  of  Monagas  were  called  Monaquists  or 
"Blues.'' 

While  General  Monagas  was  prosecuting  his  western  cam- 
paign Dr.  Guillermo  Tell  Y ilWgas,  minister  of  foreign  relations, 
acted  as  president  of  the  provisional  government.  On  October 
1, 1868,  an  unsuccessful  attempt  was  made  to  assassinate  him. 
About  the  same  time  "reactionary  disturbances"  occurred  in 
the  States  of  Barcelona  and  Kueva  Andalusia.  General  Bojas 
still  held  out  against  the  government  in  the  thinly  populated 
States  of  Portuguesa  and  Zamora.  In  the  state  of  Zulia  the 
Caracas  government  came  to  terms  with  State  President  Suth- 
erland, who  had  "always  acted  independently  of  the  general 
government,"  for  the  i)ossession  of  the  custom-house  of  Mara- 
caibo,  and  also  obtained  control  of  the  war  vessels  which  had 
been  in  the  possession  of  the  Bruzualists  at  that  port.  Late 
in  October  1868  a  general  election  was  held,  at  which  the 
"Blues"  were  "everywhere  victorious,"  and  General  Monagas 
was  elected  president.^  The  only  speck  which  Mr.  Pruyn  could 
see  on  the  horizon  was  the  i)08sibility  that  the  "relatives"  of 
General  Monagas — "some  two  dozen  or  more" — and  "their 

1  Dispatch  of  September  4, 1868,  Dip.  Cor.  1868,  part  2,  p.  965. 
'  Dispatch  of  September  21,  1868,  Dip.  Cor.  1868,  part  2,  p.  970. 

»Mr.  Pruyn  to  Mr.  Seward,  October  30,  1868,  Dip.  Cor.  1868,  part  2,  p. 
980 
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particular  friends/'  all  from  the  eastern  States,  would  "en- 
deavor to  obtain  all  the  places  of  honor  and  protit  under  the 
new  administration."  But  before  the  time  for  his  inauguration 
General  Monagas,  who  was  over  eighty  years  of  age,  died, 
and  the  duties  of  the  presidential  office  were  assumed  by  his 
son,  Jos^  Rupert6  Monagas,  who,  as  "primer  designado,"  be- 
came acting  president.  On  the  18th  of  February  1869  Mr. 
Lacombe,  United  States  consul  at  Puerto  Cabello,  reported 
"fresh  disturbances,"  growing  out  of  "the  pretensions  of  many 
ambitious  chiefs  to  the  presidency."^  Arms  and  ammunition 
had  been  landed  from  Oura5ao  on  various  parts  of  the  coast. 
Early  in  March  a  rising  took  place  in  the  state  of  Coro.  After 
a  few  weeks  it  was  said  to  be  suppressed;  but  late  in  May  a 
"new  revolution"  was  "brewing."  In  June  1869  the  State  of 
Zulia  passed  an  ordinance  of  secession.^ 

By  a  law  approved  May  14,  1869,  the  Gov- 
Kavifi^  on  of    e  ^^^^jj^  ^f  Venezuela  threw  open  to  merchant 
Onnooo. 

vessels  under  foreign  flags,  subject  to  appro- 
priate regulations,  the  navigation  of  the  river  Orinoco  and  its 
affluents.    This  law  was  as  follows: 

"The  Congress  of  the  CTnited  States  of  Venezuela  decrees: 

"Article  1.  From  the  publication  of  this  decree  the  navi- 
gation of  the  river  Orinoco  and  its  affluents,  the  Lake  of  Va- 
lencia, the  Lake  of  Maracaybo  and  its  tributaries  in  all  the 
extension  of  Venezuela,  is  thrown  open  to  merchant  steam 
vessels  under  foreign  flags  that  undertake  the  inland  naviga- 
tion, in  conformity  with  the  regulations  on  the  matter;  the 
respective  States  being  subject  to  the  restrictions  established  by 
base  4  of  the  thirteenth  article  of  the  constitution,  section  1. 
Free  importation  is  granted  through  the  custom-house  of 
Puerto  Cabello  to  vessels  in  sections  and  their  corresponding 
appurtenances  for  the  navigation  of  the  Lake  of  Valencia. 

"Art.  2.  Free  importation  is  granted  to  all  machinery  and 
belongings  thereto,  and  all  fuel  imported  for  said  vessels,  dur- 
ing ten  years,  in  accordance  with  measures  to  be  dictated  by 
the  national  executive  power. 

"Art.  3.  When,  according  to  base  4,  thirteenth  article  of 
the  constitution,  the  States  shall  levy  duties  on  navigation, 
such  duties  shall  not  be  heavier  on  foreign  shipping  than  on 
Venezuelan. 

"Art.  4.  All  questions  arising  from  the  execution  of  the 
rights  granted  by  this  law  will  be  decided  by  the  courts  in 
accordance  with  the  laws  of  the  republic,  and  they  can  in  no 
case  be  made  a  matter  of  an  international  claim. 


I S.  Mis.  Doo.  168, 50  Cong.  1  sees.  42. 
«Id.44. 
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<^S£C.  1.  The  national  executiye  will  dictate  rales  for  the 
execution  of  the  present  decree. 

^<  Oiven  in  the  chambers  of  congress,  in  Caracas,  the  10th  day 
of  May  1869. 

"The  president  of  senate,  Engo  A.  Biyera. 

"The  secretary  of  senate,  B.  Burrios. 

"The  president  of  deputies,  M.  F.  Samuel. 

"The  secretary  of  chamber  of  deputies,  A.  AauERO. 

"Caracas,  May  14y  1869. 

"Be  it  executed.  J.  E.  Monagas." 

In  accordance  with  the  provisions  of  this  law,  the  acting 
President  on  July  1, 1869,  promulgated  the  following  decree: 

"By  order  of  the  first  designate  in  charge  of  the  national 
executiye  the  minister  of  fomento,  Francisco  Conde,  Jos^ 
Euperto  Monagas,  acting  President  of  the  United  States  of 
Yeneznela:  In  accordance  with  the  powers  granted  to  the 
national  executive  by  the  legislative  decree  of  May  14  last,  to 
regulate  its  execution  as  soon  as  use  be  made  of  the  permission 
given  for  the  navigation  of  the  Orinoco  and  its  affluents,  the 
Lake  of  Valencia,  and  the  Lake  Maracaybo  and  its  tributaries 
in  all  the  extension  of  Venezuela  to  merchant  steam  vessels 
under  foreign  flags  which  undertake  the  inland  navigation : 

"DECREES. 

"  Ajbt.  1.  The  owners  or  directors  of  steam  vessels  referred 
to  in  the  mentioned  decree,  in  order  to  make  use  of  the  rights 
granted,  shall  previously  solicit  from  the  minister  of  fomento 
the  respective  license. 

"With  this  object  they  shall  state  the  river  or  lake  or  afflu- 
ents which  they  propose  navigating,  the  names  of  the  directors, 
the  vessel  and  its  nationality,  its  tons  burden,  the  line  of  exten- 
sion on  which  the  river  or  inland  navigation  is  intended  to  be 
carried  on,  and  the  time  in  which  the  same  will  be  put  iu  exe- 
cution. In  the  same  petition  they  will  set  forth  that  they  sub- 
mit in  everything  to  the  dispositions  of  the  mentioned  legisla- 
tive decree,  also  to  the  present  regulations  established  and  to 
be  established  hereafter. 

"Art.  2.  On  granting  the  licenses  referred  to  by  this  decree 
for  the  navigation  of  the  rivers  and  lakes  determined,  the  min- 
ister of  fomento  shall  advise  the  minister  of  finance,  inclosing 
copies  of  the  necessary  documents,  in  order  to  enable  the  latter 
to  take  such  measures  as  may  be  deemed  proper  for  protection 
of  the  fiscal  interest. 

"Art.  3.  For  the  free  impQrtion  of  the  articles  referred  to  in 
section  1  of  article  1  and  the  second  article  of  the  above-men- 
tioned legislative  decree,  which  articles  are  liable  to  duties 
according  to  the  law  on  imports,  the  owners  or  directors  of  the 
fovored  vessels  shall  apply  in  each  case  to  the  ministry  of 
fomento,  specifying  the  articles,  the  measures,  the  numbers 
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and  woighti?  of  thw  same,  and  their  values^  in  or 

liiiaiice  department  once  notified  may  isisue  to  tl 
0 list o 111 dioufiea  the  order  for  exemt>tiDn  of  the  inij 

^^Art.  Ti.  Tlie  ioiporters  of  effects  linhle  to  ii 
introducing:  such  as  are  intended  for  the  favort 
Hteamers,  will  ineur,  in  case  of  proof  to  the  eflji 
artides  or  ]>art  thereof  have  been  put  to  any  ol 
penalty  determined  by  the  customs  laws  ag;unii 
importers. 

**Art,  0.  The  national  executive  retains  the  ]M) 
fying  or  amplifying  the  present  regulations  wb 
practittal  <tansesj  it  may  be  deemed  necessary. 

'* Given  at  Caracas  the  Ist  of  July,  IHtJll. 

^*Jqsk  Ivl  perto 
**Th6  minister  of  fomento, 

'^Fkanciso 


The  GlaimAnt  Com' 
paay. 


On  May  14, 1800,  the  day  on  w] 
going  law  was  passed  at  Caracas 
ela  Hteam  Trausportntion  ( -ompa 
porated  at  the  city  of  New  York,  Its  iucorpmnitt 
seven  in  number,  were  alt  Americans  except  Mr,  A 
a  Venezuelan  then  in  New  York,  who  was  at  one  ti 
the  courts  of  the  States  of  Barinas  and  Lara.  The 
company,  as  declared  in  the  articles  of  incorpora 
'*  carryin^r  and  tninsportiug  passengers  and  frei 
kind,  nature,  and  description,  by  vessels  or  ships 
steam  from  the  port  of  New  Y^ork  to  the  ports  aloi 
bays,  harbors,and  coast  of  Venezuela,  Mexico,  and 
ica.'^ '  In  June  1801*  the  company  sent  out  a  steaiu 
which  was  put  on  the  route  between  Port  of  8pt: 
and  Cindad  Bolivar,  on  the  Orinoco,  Uer  draft  \ 
tor  the  up-river  trade.  Subseqnently  in  the  same ; 
pany  sent  out  a  second  steamer,  the  Nutriafi,  w 
established  c-^immuuication  between  Ciudad  Hoi 
town  of  Nutrias,  on  the  river  Apme,  an  adhient  of 
and  in  187J  it  dispatched  a  third  steamer,  the  S^ 
to  run  on  the  sanjc  route.  The  XtitridH  and  iSan  F 
duly  exaiJiinod  and  licensed  for  tln>  U]i  river  tra* 
a<'^t  of  1860  and  the  regulations  adopted  to  carry 
All  three  steanu^rs  had  American  registers  and  ' 
by  citizens  of  the  United  States.  The  presiden 
pany  was  J.  W,  Haucox,  also  a  citizen  of  the  U: 


>S.£x.Doe.l43,50Cotig.l 
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In  the  antnmn  of  1869  the  question  whether 
"Miowfc*'       General  Guzman  Blanco  "intended  to  take 

any  part  in  polities'^  was  definitely  answered 
in  the  affirmative  by  himself.  As  early  as  the  middle  of  Au- 
gust a  revolutionary  movement  was  expected  at  Caracas,  and 
it  was  rumored  that  General  Guzman  Blanco,  who  had  issued 
invitations  for  a  large  ball  at  his  house  on  the  evening  of  the 
14th  of  the  month,  would,  if  the  ball  was  successful,  be  "called 
to  the  head  of  the  government."  The  ball  was  held,  but  the 
house  was  attacked  by  a  mob,  it  was  said  with  the  connivance 
of  the  authorities.  The  guests  were  "prevented  from  going 
on  with  their  amusements,"  and  "many  left  after  the  windows 
were  broken."  Threats  were  made  of  sacking  the  house,  and 
of  assassinating  the  host.  The  renewal  of  these  threats  on 
the  following  day  induced  General  Guzman  Blanco  to  seek 
asylum  in  the  legation  of  the  United  States,  and  on  the  19th 
of  August  he  fled  to  Curasao.  Early  in  October  "  revolution- 
ary and  predatory  parties,"  supposed  to  be  acting  in  his  inter- 
est, were  within  20  miles  of  Caracas.  By  December  a  "civil 
war"  was  "  raging,"  and  General  Guzman  Blanco,  desiring  to 
assume  personal  direction  of  his  partisans,  early  in  January 
1870  abandoned  Oura^ao  and  landed  with  men  and  supplies 
near  Puerto  Gabello.  He  came  as  the  leader  of  the  Falconists, 
or  "  Yellows."  In  April  1870  he  took  the  city  of  Caracas  and 
assumed  dictatorial  powers.  The  Monaquists,  or  "Blues," 
however,  who  claimed  to  be  the  constitutional  government, 
did  not  at  once  succumb  to  him,  but  continued  to  maintain  an 
armed  opposition  in  various  parts  of  the  republic  till  the  latter 
part  of  1872.1 

Meanwhile  the  State  of  Guayana,  under  its 
uv     »         president  or  governor,  Seiior  Juan  B.  Dalla 

Costa,  for  the  most  part  preserved  an  attitude 
of  neutrality  and  thus  escaped  the  ravages  of  the  war  till  the 
summer  of  1871.  But  in  the  month  of  August  in  that  year  the 
tranquillity  of  the  State  was  disturbed.  At  that  time  the  State 
of  Barcelona,  which  lies  across  the  Orinoco  from  the  State  of 
Guayana,  was  under  the  control  of  the  Monaquists,  or  Blues. 
On  the  afternoon  of  the  28th  of  August  the  Hero,  while  lying 
to  at  Guayana  Yieja  waiting  for  a  customs  officer  to  come  on 
board,  was  seized  by  a  military  force  of  that  faction  under  the 

I S.  Mis.  Doo.  168,  50  Cong.  1  seas.  46, 50, 53, 55, 59. 
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command  of  General  Barreto,  who,  after  compelling  tbe  cap- 
tain and  engineer  by  threats  of  death  to  obey  his  orders, 
proceeded  with  his  forces  on  board  of  the  steamer  to  a 
point  opposite  Giadad  Bolivar,  where  he  arrived  on  the  30th  of 
Augast. 

On  the  preceding  day  the  master  of  the 
"H  tei  "  *  ^^tridSy  in  the  absence  of  the  company's  agent 
and  without  the  authority  or  consent  of  the 
company,  had  let  his  steamer  to  President  Dalla  Oosta  ^'for  pur- 
poses of  patrol  only.''  It  seems,  however,  tliat  immediately 
afterward,  by  order  of  Dalla  Oosta,  the  master  was  dex>08ed, 
the  steamer  armed  with  cannon,  and  a  military  force  pnt  on 
board  of  her.  This  was  done  in  the  interest  of  the  Yellows, 
or  at  least  with  an  intent  to  resist  the  Blues,  and  on  tbe  30th 
of  Augast,  after  the  Hero  had  arrived  opposite  Ciudad  Bolivar, 
and  after  General  Barreto  had  sent  a  commission  ashore  with 
a  flag  of  truce,  the  Nutrias  fired  on  her. 

The  Hero  then  withdrew  and,  with  a  flotilla  in  tow,  proceeded 
up  the  river  to  Soled^.  On  her  way  she  was  fired  into  by  the 
battery  at  Giudad  Bolivar  and  struck  with  cannon  shot.  A 
part  of  her  cargo,  consisting  of  sacks  of  salt,  was  used  in  form- 
ing barricades  for  the  troops.  At  Soledad  another  party  of 
the  Blues,  under  General  Quintana,  came  on  board  of  the 
steamer  and  her  flotilla,  and  the  whole  force  proceeded  to  a 
point  near  Giudad  Bolivar,  where  the  most  of  the  troops  were 
landed.  Here  the  Hero  was  again  fired  on  by  the  Nutrias^  but^ 
although  she  was  seriously  damaged  by  cannon  shot,  she  was 
not  sunk,  and  later  in  the  day  she  was  brought  to  Giudad 
Bolivar,  which  had  in  the  mean  time  been  captured  by  the  Blues. 
Here  she  remained  in  the  possession  of  an  armed  guard  till 
September  5, 1871,  when  she  was  released,  after  having  been 
detained  and  employed  in  war  by  the  Blues  for  nine  days. 

After  her  failure  to  sink  the  Hero  the  Nutrias  escaped  fix>m 
Giudad  Bolivar  under  a  fire  of  musketry  and  proceeded  in 
charge  of  her  captors  to  Port  of  Spain.  On  her  arrival  there 
the  master  appealed  for  protection  to  the  commander  of  the 
British  man-of-war  Cherub;  and  through  his  intervention  the 
steamer  was,  on  the  12th  of  September,  restored  to  the  com- 
pany's agents. 

September  3, 1871.  as  the  San  Fernando,  on 

Pemiuido*'         ^^  return  from  the  town  of  Nutnas,  came  to 

her  Ian  din  g  at  Giudad  Boli  var,  she  was  boarded 

by  a  force  of  the  Blues^  who  kept  her  under  surveillance  till 
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September  14,  when  she  was  forcibly  pressed  into  service  for 
the  transportation  of  troops  and  supplies.  When  she  was 
seized  the  president  of  the  company,  J.  W.  Hancox,  was  on 
board,  and  the  captors  refused  to  allow  either  the  8an  Fernando 
or  the  Hero  to  leave  Giudad  Bolivar  till  September  6,  when 
they  permitted  the  Hero  to  sail  for  Trinidad  on  condition  that 
Hancox  pledge  his  word  and  honor  as  a  Mason  that  she  should 
return  and  resume  her  regular  trips,  and  that  the  Nutrias 
should  return  to  Giudad  Bolivar  and  resume  with  the  San  Fer- 
nando the  up-river  trade.  Moved,  as  he  said,  by  the  desire  to 
secure  the  HercPs  release  and  to  communicate  with  his  govern- 
ment, as  well  as  by  other  considerations  not  necessary  to  be 
enumerated,  Hancox  gave  the  pledge  and  departed. 

The  NtUrias  returned  to  Giudad  Bolivar  for 
"Nutrias."  purpose  of  resuming  her  trips,  but  ou  Sep- 

tember 15  she  was  again  seized,  this  time  by 
the  Blues,  who  were  then  in  possession  of  the  city,  and  was 
retained  and  used  by  them,  together  with  the  San  Fernando, 
in  the  transportation  of  troops  and  supplies  till  February  14, 
1872,  when  they  were  delivered  to  Edward  E.  Potter,  com- 
mander of  the  United  States  man-of-war  Shawmut^  who  had 
been  sent  out  to  obtain  their  restoration.^ 

Having  overthrown  the  Blues  and  ordered 
aeanmoes  *  general  election,  General  Guzman  Blanco 
was,  on  February  20,  1873,  inaugurated  as 
constitutional  President  of  Venezuela.  Thereafter,  as  was 
alleged,  ^<he  prohibited  the  company's  steamers  from  resuming 
their  business,"  so  that  the  ^^  Nutrias  and  San  Fernando  lay  idle 
at  their  moorings  at  Giudad  Bolivar  for  five  months,  to  wit, 
from  the  opening  of  the  up-river  navigation  in  May  1873  to 
the  27th  of  September  1873,  being  there  detained  by  the 
refusal  of  the  local  authorities,  under  instructions  from  Gen- 
eral Blanco's  government  at  Garacas,  to  grant  the  necessary 
clearances,  to  the  pecuniary  damage  and  injury  of  the  said 
company  in  the  sum  of  thirty  thousand  dollars  ($30,000)."* 

In  August  1873  the  government  at  Gara- 
The  Peres  CaiioM«ion.ca8  granted  to  General  Perez,  of  that  city, 
the  concession  of  an  exclnsive  right  to  navi- 
gate the  Orinoco  and  its  affluents.^ 

'  8.  Ex.  Doc.  79,  52  Cong.  1  sess.  45-48. 

'Statement  of  the  case  of  the  United  States  before  the  commission,  11. 

*  S.  Ex.  Doo.  139, 50  Cong.  1  sess.  32. 
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Mr.  Bancroft  Davis,  Acting  Secretary  of 
Diplomatic  CorriH  ^^^  instructed  Mr.  Pile,  then  minister  of 
the  United  States  at  Caracas,  on  September 
22,  1871,  to  remonstrate  to  the  minister  for  foreign  affairs 
against  the  seizure  of  the  steamers  and  to  <^  demand  the  res- 
titution of  the  steamers  and  indemnification  for  their  deten- 
tion.'' It  was  represented,  said  Mr.  Davis,  that  one  of  the 
steamers  was  seized  ^<by  the  government  troops,  and  the  other 
by  those  of  their  adversaries.' 

May  9, 1872,  Mr.  Fish  instructed  Mr.  Pile 
again  to  address  the  Government  of  Venezuela 
in  regard  to  the  seizure  of  the  streamers.  In 
these  instructions  Mr.  Fish  sswd  that  the  regret  of  Venezuela 
for  ^^  all  acts  of  lawless  violence,  such  as  those  now  in  question, 
committed,  whether  by  the  people  or  the  public  authorities  of 
Venezuela,  against  the  persons  and  property  of  citizens  of  the 
United  States,''  would  best  be  shown  by  "their  promptly  mak- 
ing indemnification  for  the  injuries  now  complained  of.^  He 
also  referred  to  the  "invitation  to  foreigners"  given  by  the 
law  of  May  14, 1869,  "to  embark  their  capital  and  skill  in 
Venezuelan  commerce,"  and  said  that  "  on  the  faith  of  this 
public  decree  and  relying  on  the  protection  which  a  public  law 
always  implies,"  the  company  had  "put  four  steamers  afloat 
on  the  inland  waters  of  Venezuela."  For  the  performance  of 
its  obligations  it  was  "responsible  to  the  laws  of  Venezuela 
administered  in  the  courts  of  that  republic."  Yet,  "  in  defiance 
of  law  and  in  disregard  of  the  immunities  due  to  the  flag  of  a 
friendly  nation,  three  of  their  ships  were  seized,  one  by  a  band 
of  two  hundred  armed  men,  calling  themselves  revolutionists, 
and  the  other  two  by  the  public  authorities."  Under  the  cir- 
cumstances Mr.  Pile  was  to  urge  upon  the  Venezuelan 
Government  "a  prompt  payment  of  such  indemnity  as  the 
memorialists  may  be  found  entitled  to."^ 

Mr.  Pile  duly  executed  his  instructions^  and 
Beplyof  YenwaeU.  on  August  29, 1872,  a  reply  was  made  on  be- 
half of  Venezuela  by  Mr.  Antonio  L.  Guzman, 
then  secretary  of  foreign  relations.  In  this  reply  Mr.  Guzman 
stated  that  the  Hero  was  seized  in  August  1871  by  "the  rebels 
in  the  east,"  who  used  her  in  the  capture  of  Oindad  Bolivar, 
where,  on  September  1,  they  overthrew  "  the  legitimate  gov- 

1 S.  Ex.  Doc.  28, 42  Cong.  2  seas.  11. 
<S.  Ex.  Doc.  143, 50  Cong.  1  seas.  12. 
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enunent  of  the  State."  The  KutruiSy  which  was^  <<  according  to 
contract,"  in  the  service  of  Mr.  Dalla  Oosta,  the  constitutional 
president  of  the  city  of  Gnayana,  on  hearing  of  the  occupation 
of  the  city  "by  the  rebels,"  saUed  for  Port  of  Spain,  where  she 
arrived  September  3.  The  San  Femcmdo  was  then  in  the  river 
Apure,  and  had  on  board  Mr.  Hancox,  who,  notwithstanding 
Mr.  Dalla  Costa's  having  made  known  to  him  the  peril  of  going 
to  Bolivar,  went  down  three  or  four  days  afterward.  Mr. 
Hancox,  said  Mr.  Guzman,  "conferred  with  the  rebel  chief, 
contracted  with  him,  and  left  for  Trinidad  on  the  6th  of  Sep- 
tember on  the  HerOj  leaving  the  San  Fernando  in  possession 
of  the  insurgents."  When  it  became  known  that  the  Hero  was 
about  to  return  to  Bolivar,  the  Yenezuelan  consul  at  Port  of 
Spain,  Dr.  Montbrun,  personally  informed  Mr.  Hancox  that  he 
"could  not  allow  any  trading  with  a  point  occupied  by  the 
enemy."  Mr.  Hancox  replied  that  he  was  going  to  Bolivar  to 
falfiU  a  promise  made  "  to  the  chief,  Ampar&n,  and  to  take 
possession  of  all  his  steamers."  Dr.  Montbrun  then  declared 
that  nobody  could  go  to  the  Orinoco;  that  all  vessels  going 
thither  were  liable  to  be  detained  and  confiscated  by  the  gov- 
ernment; and  that  the  government  would  not  be  responsible 
in  re8X)ect  of  any  losses  which  might  befall  the  steamers,  "from 
the  fact  of  their  communicating  with  the  enemy."  He  gave  a 
similar  warning  when  he  heard  that  the  Nutrias  was  going  to 
Gaballero,  and  added  that  it  was  probable  that  the  enemies 
of  the  government,  then  holding  possession  of  Bolivar,  would 
attempt  to  seize  the  steamers  again  in  order  to  use  them  in 
hostilities;  and  he  refused  to  clear  the  steamers.  iN'evertheless 
the  HerOy  continued  Mr.  Guzman,  left  for  Bolivar,  "dispatched 
by  the  kindred  rebel,  Dr.  Francisco  Padron,  who  styled  himself 
consul-general  and  confidential  agent  of  Venezuela  in  the  Brit- 
ish West  India  Islands;"  two  days  afterward  the  Nutrias  left 
for  Bolivar  "  without  any  legal  dispatch ; "  and  it  appeared  that 
Mr.  Hancox  had  "  bound  himself  with  the  rebel  chief,  Jos6 
Ampardn,  to  go  to  Trinidad  with  the  Hero,  take  there  the 
Nutria^j  and  bring  her  to  the  city  of  Bolivar,  to  continue  reg- 
ularly the  voyage  between  that  city  and  Trinidad,"  The  Hero 
continued  to  run  between  Trinidad  and  Bolivar  till  the  decree 
of  October  2, 1871,  blockading  the  coasts  of  the  Orinoco;^  and 
Mr.  Hancox  then  went  to  New  York,  leaving  the  Hero  at  Port 
of  Spain,  and  the  Nutrias  and  San  Fernando  "in  possession  of 


IS. Ex. Doc.  28,  42  Cong.  1  sees.  23. 
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the  rebels,"  to  transport  '<  the  forces  that  carried  terror  and 
deBolation  to  San  Fernando  de  Apnre.''  It  thus  appeared, 
declared  Mr.  Guzman,  that  Hancox,  having  it  in  his  power  to 
take  the  San  Fernando  to  Trinidad,  did  not  do  so;  that  having 
the  Nutrias  safe,  he  dispatched  her  to  Bolivar  <^  in  violation  of 
law  'j^  and  that  he  continued  to  trade  in  the  Hero  "with  points 
ruled  by  the  rebels,"  contracting  with  them  and  executing  his 
contracts.  He  was  responsible  for  the  consequences.  By  the 
legislative  decree  of  March  6, 1854,  it  was  provided  that  no  for- 
eigner should  have  any  action  or  claim  against  the  government 
for  indemnity  for  damages  suffered  in  political  commotions, 
unless  such  damages  were  inflicted  by  "legitimate  authorities." 
It  was  indeed  true  that  the  Nutrias  was  in  the  service  of  the 
constitutional  government  of  Guayana  from  August  29  till 
September  1, 1871,  but  she  was  employed  with  the  consent  of 
the  captain  at  a  daily  hire  of  250  pesos.  The  accidents  of  war 
were  clearly  foreseen  in  making  the  contract.^ 

Such  was  the  answer  of  Venezuela  to  the 
'^'^^'eSl"~^^"  first  representations  of  the  United  States. 
In  reply  Mi*.  Davis,  as  Acting  Secretary  of 
State,  instructed  Mr.  Pile  that,  as  the  Venezuelan  Government 
wa8  "not  understood  to  have  granted  belligerent  rights  to  the 
insurgents  who  seized  Mr.  Hancox's  steamers,  Venezuela  must 
be  held  accountable  for  the  seizure  and  forcible  employment 
of  these  vessels  by  any  persons  within  her  jurisdiction,  whether 
on  behalf  of  insurgents  or  of  the  existing  government."* 

More  than  ten  years  after  the  discussion  of  the  claim  began, 
an  argument  was  advanced  on  the  part  of  the  Venezuelan 
Clovernment  which  promised  at  one  time  to  change  the  course 
of  the  negotiations.  In  a  note  of  March  27, 1883,  Mr.  Bafa^l 
Seijas,  then  Venezuelan  minister  for  foreign  affairs,  stongly 
contended  that  the  executive  could  not,  even  if  the  claim  were 
well  Jbunded,  afford  relief,  since  all  alien  claims  must  bea^udi- 
ciited  by  the  courts,  which  were  open  to  the  claimants  for  that 
purpose.  This  contention  was  based  on  a  law  of  February 
ISTS  and  an  executive  resolution  of  1881.  The  law  of  1873 
required  "persons  preferring  claims  against  the  nation,  whether 
natives  or  foreigners,  on  account  of  damages,  injuries,  or  seiz- 
ureti  by  national  or  state  officers,  either  in  civil  or  international 
war,  or  in  time  of  peace,'^  to  "  do  so  in  the  manner  established 

I  8.  Ex.  Doc.  143,  50  Cong.  1  boss. 
"Mr.  Davia  to  Mr.  Pile,  July  28, 1873. 


Digitized  by  VjOOQIC 


VENEZUELA  STEAM  TRANSPORTATION   COMPANY.       1705 

by  the  present  law,'^  viz,  **by  a  formal  application  to  the  high 
federal  court."  The  resolution  of  1881,  after  reciting  that "  the 
iUastrious  American,  Presiden't  of  the  Republic,"  regretted 
to  observe  the  forgetfnlness  of  certain  foreigners  of  ^^  sound 
principles,"  in  that  they  insisted,  in  spite  of  the  law  of  1873, 
^<on  disregarding  the  legal  methods  of  redress,  and  on  laying 
their  complaints  before  the  executive  diplomatically,"  declared 
^Hhat  claims  not  presented  in  the  manner  required  by  law  will 
hereafter  be  disregarded."*  The  obvious  purpose  in  citing 
these  provisions  was  to  deny  the  right  of  the  United  States 
for  the  time  being  to  take  further  action  in  regard  to  the  claim 
in  question.  The  note  of  Mr.  Seijas  was  in  fact  so  interpreted, 
and  Mr.  Frelinghuysen  informed  the  attorney  of  the  claimants 
that,  ^^until  there  shall  be  pronounced  in  the  competent  courts" 
of  Venezuela  ''a  decision  amounting  to  a  denial  of  justice" 
in  the  case,  it  was  "not  perceived"  how  the  Department  of 
State  could  "with  propriety  take  any  further  steps  in  the 
matter."^  Subsequently,  however,  Mr.  Frelinghuysen,  after 
having  "caused  the  antecedents  of  the  claim  to  be  carefiilly 
reexamined,"  informed  counsel  that  he  had  reached  the  con- 
clusion that  the  United  States  "should  continue  to  prosecute 
and  press  the  claim  diplomatically,"  and  that  "no  just  ground" 
existed  for  remitting  the  claimants  to  the  "high  federal  court 
of  Venezuela,"  "the  more  so  as  the  jurisdiction  of  that  court, 
under  the  law  of  February  18*73  and  the  resolution  of  1881, 
referred  to  by  the  minister  [Mr.  Seijas],  in  a  case  like  the 
present  one  is,  to  say  the  least,  doubtful."  ^  Instructions  in 
this  sense  were  sent  to  the  minister  of  the  United  States  at 
Caracas,^  and  representations  were  made  to  the  Venezuelan 
Government  of  a  "strenuous  character."^ 

The  diplomatic  discussion  therefore  returned  to  the  merits 
of  the  claim,  but  without  any  approach  to  an  agreement.  The 
Venezuelan  Government  in  further  defense  of  its  position 
referred  to  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  and  to  the  uniform  denial  by  the  United 
States  of  responsibility  for  the  acts  of  the  Confederates.    In 

1 8.  Ex.  Doc.  143, 50  Cong.  1  sess.  65-67. 

»Id.  69. 

»Id.  81. 

*Mr.  Frelinghuysen  to  Mr.  Baker,  April  18, 1884,  S.  Ex.  Doc.  143, 50  Cong. 
1  sess.  81. 

''Mr.  Porter,  Acting  Secretary,  to  Mr.  Kennedy,  February  3,  1886,  S.Ex. 
Doc.  143, 50  Cong.  1  sess.  95. 
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respect  of  the  case  of  the  Mantijo^  it  observed  that  the  revolu- 
tiouists  who  committed  the  acts  complained  of,  afterward 
became  the  governmeut.  It  also  contended  that  the  ^^legiti- 
mate government"  of  Venezuela  had  a  right  to  seize  the  ves- 
sels, on  the  ground  that,  as  they  were  in  reach  of  "  factionists," 
it  was  a  lawful  operation  of  war  to  seize  them  in  order  to  pre- 
vent them  from  falling  into  the  hands  of  the  enemy,  just  as  a 
country  might  be  laid  waste  in  order  to  arrest  an  enemy's 
progress.^ 

Though  the  discussion  of  the  claim  was  re- 
'**"«f  1890^**^  tarded  by  political  changes  at  Caracas,  the 
minister  of  the  United  States  reporting  in 
November  1887  that  there  had  been,  during  his  term  of  about 
two  years  and  a  half,  four  administrations  and  six  ministers 
for  foreign  affairs,^  the  position  taken  by  the  Government  of 
Venezuela  as  to  the  effect  of  the  law  of  1873  and  the  resolu- 
tion of  1881,  in  excluding  diplomatic  intervention,  doubtless 
influenced  the  claimants  in  their  decision  to  appeal  to  the 
United  States  Congress.  A  joint  resolution  was  introduced 
in  the  Senate  to  empower  the  President  to  take  such  measures 
as  might  in  his  judgment  be  necessary  promptly  to  obtain 
indemnity,  and  was  referred  to  the  Committee  on  Foreign 
Belations.  On  August  1, 1888,  Mr.  Evarts  submitted  a  report, 
recommending  the  adoption  of  the  resolution  with  amend- 
ments.^ This  report,  after  reciting  the  facts  as  disclosed  in 
the  correspondence,  the  seizure  of  the  N^utrias  and  San  Fernando 
^<by  or  under  the  authority  of  persons  exercising  in  part  the 
powers  of  and  claiming  to  be  the  Government  of  Venezuela," 
the  seizure  of  the  Hero  "  by  a  body  offerees  claiming  to  be  of  the 
true  government,'^  her  being  "fired  into  by  an  armed  steamer 
of  the  other  party  claiming  to  be  under  the  true  Government 
of  Venezuela,"  and  her  having  finally  "come  into  the  posses- 
sion of  the  so-called  regular  authorities  of  the  Venezuelan 
Government,  if,  which  is  more  than  doubtful,  any  government 
was  regular  at  that  lime,"  said: 

"It  is  evident  that  the  contending  parties,  factions,  and 
forces  in  Venezjaela  preceding  and  at  the  time  of  the  events 
affecting  all  these  vessels,  were  none  of  them  legitimate  in  the 

» Supra,  1421. 

«  S.  Ex.  Doc.  79,  52  Cong.  1  sees.  7;  8.  Ex.  Doc.  143,  50  Cong.  1  sees.  81. 

8  S.  Ex.  Doc.  143, 50  Cong.  1  sess.  108. 

*  S.  Rep.  1964, 50  Cong.  1  hoss. 
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sense  of  the  constitution  of  Venezuela,  but  all  were  struggling 
with  varying  success  lor  the  practical  possession  of  the  gov- 
ernment of  the  country,  with  little,  if  any,  regard  to  its  written 
constitution^  and  there  seems  to  be  just  as  good  ground  for 
taking  the  organization  of  the  party  of  the  <  Blues,'  so  called, 
as  the  legitimate  government  at  that  time,  as  the  forces  and 
managers  of  the  party  of  the  ^  Yellows.'  Under  these  circum- 
stances it  appears  to  the  committee  that  the  fact  that  the 
steamer  Hero  was  seized  by  parties  claimed  to  be  in  rebellion 
by  the  party  with  whom  diplomatic  communication  was  from 
time  to  time  kept  up  by  the  representatives  of  the  United 
States,  furnishes  no  reason,  if  any  siich  has  ever  been  set  up 
by  the  Yenezuelan  authorities,  why  the  present  government  of 
that  country  should  not  be  responsible  for  It  and  the  damages 
consequent  thereon. 

^'  In  respect  of  the  other  vessels  mentioned  in  the  papers, 
viz,  the  Nutrias  and  the  8an  Fernando^  there  does  not  appear 
to  be  any  possible  ground  of  excuse  on  the  part  of  the  present 
Government  of  Venezuela  for  not  making  proper  indemnifiba- 
tion    •    •    •  . 

*^The  committee  is  of  opinion  that  it  is  the  manifest  duty  of 
the  United  States,  under  these  circumstances,  to  take  such 
measures  as  shall  be  adequate  to  obtain  indemnity  and  repa- 
ration for  all  wrongs  and  damages  suffered  by  the  said  steam- 
ship company  and  its  ofBcers  and  crews  (being  citizens  of  the 
United  States),  in  respect  of  all  said  vessels." 

During  the  second  session  of  the  Fiftieth  Congress  the  joint 
resolution  passed  the  Senate,  but  it  was  not  finally  acted  on  in 
the  House,  though  it  was  favorably  reported  by  the  Committee 
on  Foreign  Affairs.^  In  the  next  session  it  again  passed  the 
Senate,  and  was  also  adopted  by  the  House.  It  was  received 
by  the  President  June  7, 1890,  and  became  a  law  without  his 
approval.    The  text  of  the  resolution  was  as  follows : 

''Joint  reaolntion  for  the  relief  of  the  Vonezuola  Steam  Tranfiportation 

Company. 

<^  Whereas  it  appears  from  the  correspondence  transmitted 
to  the  Senate  by  the  message  of  the  President,  of  the  second 
day  of  February,  eighteen  hundred  and  seventy  two  (Execu- 
tive Document  Numbered  Twenty-eight,  second  session  Forty- 
eighth  Congress)  and  on  the  twelfth  of  April,  eighteen  hun- 
dred and  eighty-eight  (Executive  Document  i^umbered  One 
hundred  and  forty-three,  first  session  Fiftieth  Congress),  that 
since  the  year  eighteen  hundred  and  seventy-one  indemnity 
has  been  repeatedly  demanded  by  the  Executive  Department 
of  the  United  States  from  the  Yenezuelan  Government,  but 
without  avail,  for  the  wrongful  seizure,  detention,  and  employ- 

I H.  Rep.  3880,  50  Cong.  2  seas. 
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ment  in  war  and  otherwise  of  the  American  steamships  Heroy 
Nutrias^  and  8an  Fernando^  the  property  of  the  Venezuela 
Steam  Transportation  Company,  a  corporation  existing  under 
the  laws  of  the  State  of  New  York,  and  a  citizen  of  the  United 
States,  and  the  imprisonment  of  its  officers,  citizens  of  the 
United  States,  under  circumstances  that  render  the  Republic 
of  Venezuela  justly  responsible  therefor;  and 

"Whereas  all  the  diplomatic  efforts  of  the  Government  of 
the  United  States  repeatedly  exerted  for  an  amicable  adjust- 
ment and  payment  of  the  just  indemnity  due  to  said  corpora- 
tion and  its  officers,  citizens  of  the  United  States,  upon  whose 
property  and  persons  the  aforesaid  wrongs  were  inflicted,  have 
proved  entirely  unavailing:  Therefore, 

^^ Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  a^sembledj  That  the  Pres- 
ident of  the  United  States  be,  and  he  is  hereby,  authorized 
and  empowered  to  take  such  measures  as  in  his  judgment  may 
be  necessary  to  promptly  obtain  indemnity  Irom  the  Vene- 
zuelan Government  for  the  injuries,  losses,  and  damages  suf- 
fered by  the  Venezuela  Steam  Transportation  Company  of 
New  York,  and  its  officers,  by  reason  of  the  wrongful  seizure, 
detention,  and  employment  in  war  or  otherwise  of  the  said 
company's  steamers  JJero,  San  Fernando^  and  Nutrias  by  Vene- 
zuelan belligerents  in  the  year  eighteen  hundred  and  seventy- 
one,  and  to  secure  this  end  he  is  authorized  to  employ  such 
means  or  exercise  such  power  as  may  be  necessary. 

"Received  by  the  President  June  7, 1890. 

"[Note  by  the  Department  op  State.— The  foregoing 
act  naving  been  presented  to  the  President  of  the  United 
States  for  his  approval,  and  not  having  been  returned  by  him 
to  the  house  of  Congress  in  which  it  originated  within  the 
time  prescribed  by  the  Constitution  of.  the  United  States,  has 
become  a  law  without  his  approval.]" 

Counsel  for  the  claimant  took  the  ground 
that,  in  giving  effect  to  the  foregoing  resolu- 
tion, the  President  might,  in  his  discretion, 
"consent  to  the  ascertainment  of  the  amount  of  the  damages  by 
arbitration,  barring  unnecessary  delay," but  that  "the  ques- 
tion of  Venezuela's  liability"  was,  so  far  as  the  United  States 
was  concerned,  "settled  by  the  joint  resolution  which  is  now 
the  law  of  the  land,  and  the  execution  of  which  is  at  once  the 
President's  highest  prerogative  and  his  most  sacred  and  im- 
perative duty."  ^  To  this  communication  Mr.  Blaine  replied,  as 
Secretary  of  State,  November  7, 1890.  In  his  reply  he  referred 
to  a  letter  from  counsel  of  June  17, 1890,  urging  the  President 

1  Messrs.  Shellabarger  <&  Wilson,  and  Crammond  Kennedy,  to  the  Presi- 
dent, July  9, 1890,  S.  Ex.  Doc.  79,  52  Cong.  1  sess.  88. 


Ezeeation  of  the 
Besolatum. 
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to  approve  the  joint  resolution  of  Congress,  which  was  then 
before  him.  In  this  letter  counsel  expressed  regret  that  the 
passage  of  the  resolution  had  been  '<  interpreted  by  certain 
newspapers  as  indicating  a  difference  of  opinion  between  the 
Executive  and  Congress  in  regard  to  arbitration  and  the 
measures  recommended  by  the  international  conference  of 
American  states  recently  in  session  at  this  capital,"  and  de- 
clared that  while  "there  might  be  room  for  differences  of  opinion 
upon  the  question  whether  the  liability  of  Venezuela  for  the 
conduct  of  her  belligerent  factions  in  seizing  and  arming  these 
American  steamers,  and  engaging  them  in  a  fight  against  each 
other,  was  not  outside  the  pale  of  arbitration,  the  acts  being 
of  such  a  violent  and  piratical  character,  and  constituting  such 
an  extraordinary  invasion  of  the  respect  due  to  the  United 
States  and  her  flag,  which  these  steamships  carried,"  yet  there 
could  be  "  no  question  that,  while  the  resolution  clothes  the 
President  with  all  the  necessary  authority  to  promptly  obtain 
indemnity,  the  methods  of  accomplishing  the  desired  end  are 
left  entirely  to  his  discretion."  Mr.  Blaine  stated  that  he  en- 
tirely concurred  in  this  view.  To  speak  of  using  means  to 
obtain  indemnity  did  not,  he  said,  exclude  arbitration  of  a 
case  on  the  merits.  If  the  fact  were  otherwise,  it  would  appear 
that  the  Government  of  the  United  States  had  '*  consistently 
failed  to  obtain  indemnity  for  its  injured  citizens"  from  the 
beginning.  The  same  charge  might  also  be  made  against  all 
other  governments  since  arbitration  came  into  general  use  as 
a  means  of  adjusting  pecuniary  demands.^ 

In  accordance  with  these  views,  a  conven- 
CoiiTeiiti<m  of  ArW-  ^^^  ^^  signed  at  Caracas  January  19, 1892, 
***  by  the  first  article  of  which  the  contracting 

parties  agreed  to  submit  to  arbitration  "the  question  whether 
any,  and  if  any,  what  indemnity  shall  be  paid  by  the  Govern- 
ment of  the  United  States  of  Venezuela  to  the  Government  of 
the  United  States  of  America  for  the  alleged  wrongful  seizure, 
detention,  and  employment,  in  war  or  otherwise,  of  the  steam- 
ships Hero,  KutriaSj  and  8an  FernandOj  the  property  of  the 
'Venezuela  Steam  Transportation  Company,'  a  corporation 
existing  under  the  laws  of  the  State  of  New  York,  and  a  citi- 
zen of  the  United  States,  and  the  imprisonment  of  its  officers, 
citizens  of  the  United  States,"  This  definition  of  the  question 
to  be  arbitrated  was  framed  in  the  words  of  the  joint  resolution. 


1 S.  Ex.  Doc.  79,  52  Cong.  1  boss.  96. 
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As  arbitrators,  the  convention  provided  for  the  appointment 
of  three  commissioners,  one  by  the  United  States  and  another 
by  Venezuela,  and  the  third,  who  should  not  be  a  citizen  of 
either  country,  by  these  two,  or  if  they  could  not  agree,  by  the 
diplomatic  representative  of  Belgium,  or  of  Sweden  and  Nor- 
way, at  Washington.  The  commissioners  appointed  by  the 
contracting  parties  were  required  to  meet  in  Washington 
within  three  months  from  the  date  of  the  exchange  of  the 
ratifications  of  the  convention,  and  all  three  commissioners 
were  required  to  meet  there  within  five  months  from  the  same 
date. 

The  rule  by  which  the  commissioners  were  to  be  guided  in 
their  decision  was  laid  down  in  the  solemn  declaration  which 
they  were  required  to  subscribe.  This  declaration,  as  pre- 
scribed by  the  convention,  was  ^<to  examine  and  decide  the 
claim  submitted  to  them  in  accordance  with  justice  and  equity 
and  the  principles  of  international  law."  The  "concurrent 
judgment  of  any  two  of  the  commissioners"  was  pronounced 
"adequate  for  the  decision  of  any  question-  that  may  come 
before  them,  and  for  the  final  award."  The  commissioners 
were  required  to  decide  the  claim  on  the  "diplomatic  corre- 
spondence" and  on  "such  legal  evidence"  as  the  high  contract- 
ing parties  should  submit  to  them,  and  to  hear  one  person  as 
agent  on  behalf  of  each  government.  They  were  authorized, 
in  their  discretion,  to  hear  other  counsel,  either  in  support  of 
or  in  opposition  to  the  claim.  They  were  obliged  to  render  a 
final  decision  within  three  months  from  the  date  of  their  first 
full  meeting.^ 

As  commissioner  on  the  part  of  the  United 

^^^^J^^^'  States,  the  President  appointed  Mr.  Noah  L. 
Jeffries  5  the  President  of  Venezuela  appointed, 
as  commissioner  on  the  part  of  that  government,  Seuor  Jos^ 
Andrade,  Venezuelan  minister  at  Washington.  The  commis- 
sioners thus  chosen  met  in  the  diplomatic  anteroom  of  the 
Department  of  State,  at  Washington,  in  the  afternoon  of  Octo- 
ber 27, 1894,  and  effected  a  temporary  organization,  exchang- 
ing their  credentials  and  designating  Francis  S.  Arnold  to  act 
as  temporary  secretary.  They  then  proceeded  to  confer  as  to 
the  selection  of  a  third  commissioner,  and  on  November  5, 
after  having  adjourned  from  day  to  day,  they  agreed  to  tender 

'  For  an  estimate  of  appropriation  to  carry  the  convention  into  effect, 
see  H.  £x.  Doc.  251,  53  Cong.  3  sess. 


Digitized  by  VjOOQ  IC 


VENEZUELA   STEAM   TRANSPORTATION   COMPANY.        1711 

the  office  to  Mr.  G.  de  Weckherlin,  envoy  extraordinary  and 
minister  plenipotentiary  of  the  Netherlands  at  Washington. 
The  tender  was  duly  made,  but  Mr.  de  Weckherlin^s  govern- 
ment declined  to  permit  him  to  serve.  The  post  was  next 
offered  to  Baron  A.  von  Saurma-Jeltsoh,  Qerman  minister  at 
Washington,  but  he  was  unable  to  accept  it.  By  this  time  the 
five  months  from  the  date  of  the  exchange  of  the  ratifications 
of  the  convention,'  within  which  the  three  commissioners  were 
required  to  meet,  had  nearly  expired,  and  on  December  24, 
1894,  an  invitation  was  extended  to  Seilor  Don  Matids  Eomero, 
Mexican  minister  at  Washington,  to  act  as  third  commissioner. 
Mr.  Bomero  accepted,  and  assisted  at  the  organization  of  the 
commission;  but  during  the  next  month  he  resigned  and  was 
succeeded  by  Mr.  A.  Grip,  the  minister  of  Sweden  and  Norway, 
who  appeared  at  the  board  January  29, 1895,  and  subscribed 
the  necessary  declaration. 

The  three  commissioners,  Messrs.  Jeffries, 
Oigu^fttion^the  ^q^Jj.^^^  ^nd  Eomero,  met  at  No.  2  Lafayette 

place,  in  Washington,  at  11.30  a.  m.  Decem- 
ber 27, 1894.  Their  first  act  was  to  subscribe  the  declaration 
prescribed  by  the  convention,  after  which  Mr.  Eomero  was 
chosen  as  president  of  the  commission. 

Mr.  Alexander  Porter  Morse  appeared  and  presented  his 
credentials  as  agent  of  the  United  States.  At  a  subsequent 
meeting  Mr.  Samuel  F.  Phillips  appeared  and  presented  cre- 
dentials as  agent  for  Venezuela. 

Mr.  Morse  presented  to  the  commission  Messrs.  Grammond 
Kennedy  and  J.  M.  Wilson  as  special  counsel  for  the  claimants.^ 

Eules  drafted  by  the  agents  were  adopted  by  the  commis- 
sion, and  the  secretary  was  directed  to  publish  a  notice  stat- 
ing the  organization  of  the  commission  and  the  addresses  of 
the  agents  in  certain  newspapers  to  be  selected  by  the  agents. 
The  notice  was  published  in  the  New  York  Herald  and  the 
Washington  Evening  Star. 

Mr.  Arthur  W.  Fergusson  was  appointed  secretary  to  the  com- 
mission, at  a  compensation  of  $250  a  month.  His  appointment 
took  effect  January  7, 1895,  when  he  subscribed  a  declaration 
faithfully  and  carefully  to  discharge  the  duties  of  his  office. 


» July  28, 1894. 

3  The  names  of  Messrs.  Sidney  Webster  and  Samnel  SheUabarger  appear 
on  one  of  the  briefs  for  the  United  States.  Mr.  Webster  was  one  of  the 
original  counsel  in  the  case,  when  the  claim  was  first  presented. 

5627— Vol.  2 — -46  r^^^^T^ 
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Mr.  Francis  S.  Arnold,  who  had  acted  as  temporary  secretary, 
became  clerk  to  the  commission.  Jos^  O.  Sarmiento  was 
appointed  messenger. 

When  Mr.  Grip  on  January  29, 1895^  sncceeded  Mx.  Romero 
as  third  commissioner,  he  also  became  president  of  the  commis- 
sion by  the  votes  of  his  associates.  He  continued  to  preside  till 
the  final  acyournment  April  5, 1895. 

January  7, 1895,  the  commission  prescribed 
statement  of  oiaim.  periods  for  the  filing  of  a  formal  statement  of 
claim  by  the  agent  of  the  United  States,  and 
of  a  formal  answer  by  the  agent  of  Venezuela.  Agreeably  to 
this  direction  the  agent  of  the  United  States  on  January  16 
filed  a  statement  in  thirty-five  paragraphs  (I.-XXXy .),  setting 
forth  the  claimants'  demands.  The  first  twenty-one  para- 
graphs (I.-XXI.),  constituting  Part  I.  of  the  statement,  related 
to  the  claim  on  account  of  the  '^  seizure,  detention,  and  employ- 
ment of  the  company's  steamers;"  the  remaining  paragraphs 
(XXII.-XXXV.)  constituting  Part  II.  of  the  statement,  related 
to  the  claim  on  account  of  '^  the  imprisonment  of  the  company's 
officers."  The  only  paragraphs  which  it  is  necessary  here  to 
quote  are  those  numbered  XIX.  to  XXV.,  inclusive.  Para- 
graphs I.  to  XVIII.,  inclusive,  related  to  the  seizure,  deten- 
tion, and  employment  of  the  steamers  prior  to  1873,  as  here- 
tofore narrated.    Paragraphs  XIX.  to  XXV.  were  as  follows: 

«1. 

"CLAIM  ON  ACCOUNT  OP  SEXZUBE,  DETENTION,  AND  EMPLOY- 
MENT OP  THE  company's  STEAMERS. 


"  XIX.  That  on  February  20, 1873,  General  Blanco,  having 
totally  overthrown  the  Monagas  government  and  having 
ordered  a  general  election,  was  inaugurated  as  constitution^ 
president  of  Venezuela,  and  that  thereafter  he  prohibited  the 
company's  steamers  from  resuming  their  business;  and  the 
said  steamers  Nutrias  and  San  Fernando  lay  idle  at  their 
moorings  at  Ciudad  Bolivar  for  five  months,  to  wit,  firom  the 
opening  of  the  up-river  navigation  in  May  1873  to  the  27th  of 
September  1873,  being  there  detained  by  the  refusal  of  the 
local  authorities,  under  instructions  from  General  Blanco's 
government  at  Caracas,  to  grant  the  necessary  clearances,  to 
the  pecuniary  damage  and  injury  of  the  said  company  in  the 
sum  of  thirty  thousand  dollars  ($30,000). 
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'<  XX.  That  the  complainant  claims  from  the  Oovernment 
of  Venezuela  as  direct  damages  on  behalf  of  the  Venezuela 
Steam  Transportation  Company  the  following  items  as  set 
forth  in  the  said  company's  memorial  addressed  to  the  Hon. 
Hamilton  Fish,  Secretary  of  State,  dated  April  25, 1872,  and 
printed  in  Executive  Document  No.  143^  Senate,  Fiftieth  Con- 
gress, first  session,  page  5 : 

Steamer  Hero: 

Damages  for  ipjnries  to  steamer  inflicted  by  the  regular  and  insur- 
gent aathoritieSy  as  per  sarvey  on  iile  in  y onr  office $57, 000 

Nine  days'  use  of  steamer,  as  per  affidavit  of  Joseph  W.  Hancoz, 
hereto  annexed 5,400 

Ninety  days'  time  to  repair  damages,  as  per  affidavit  of  Joseph 
W.  Hancox,  hereto  annexed 54,000 

Loss  and  damage  to  cargo  for  which  your  memoralists  are  respon- 
sible, as  per  affidavit  of  Joseph  W.  Hanoox,  hereto  annexed 6,000 

8teamers  San  Fernando  9kVk(i Nutrias: 

Damages  for  injuries  to  steamers  while  in  possession  of  the  Gov- 
ernment of  Venezuela,  as  per  survey  hereto  annexed 43, 444 

Deficiency  in  inventory,  articles  lost  or  taken  while  in  possession 
of  said  government,  as  per  affidavit  of  Joseph  W.  Haucox, 
hereto  annexed 6,566 

Time  and  use  of  both  steamers  164  days,  as  per  affidavit  of  Joseph 
W.  Hancox,  hereto  annexed 98, 400 

Ninety  days'  time  to  repair  damages,  as  per  affidavit  of  Joseph  W. 
Hancox,  hereto  annexed 54,000 

Claim  of  Converse  for  nondelivery  of  freif^ht,  for  which  your 
memorialists  are  responsible,  as  per  affidavit  of  Joseph  W.  Han- 
cox, hereto  annexed 10,000 

Total  damages 334,800 

*^to  which  amount  is  to  be  added  $30,000,  as  claimed  in  para- 
graph XIX.  {supra)j  making  $364,800,  with  interest  at  six  per 
cent  per  annum  on  $334,800  from  February  15, 1872,  and  inter- 
est at  six  per  cent  per  annum  on  $30,000  from  September  27, 
1873. 

"  XXI.  That  for  the  purpose  of  depriving  the  said  company 
of  its  business  and  of  its  rights  and  privileges  under  the  afore- 
said act  of  the  Venezuelan  congress  and  under  the  licenses 
granted  to  the  said  company  in  accordance  therewith.  General 
Blanco  granted  the  exclusive  right  of  navigating  the  Orinoco 
and  A.pure  rivers  to  one  Consuegra  in  the  summer  of  1873  for 
a  period  of  seven  years;  that  the  said  Consuegra  and  those 
associated  with  him,  having  failed  in  the  accomplishment  of 
their  purposes,  the  said  concession  was  revoked,  and  there- 
upon another  concession  was  granted  by  General  Blanco  for 
the  exclusive  navigation  of  the  rivers  to  General  Juan  Fran- 
cisco Perez,  who  associated  with  himself  Scandello  and  Tre- 
varinus,  together  with  Wm.  A.  Pile,  for  the  purpose  of  utilizing 
said  concession  and  carrying  out  the  purposes  aforesaid;  and 
that,  in  the  meantime,  to  enable  the  parties  to  accomplish  their 
said  ends  and  force  the  said  company  to  dispose  of  its  steamers 
at  a  great  sacrifice,  the  steamers  San  Fernando  and  Nutrias 
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were  detained  as  aforesaid  at  Ciadad  Bolivar,  and  prohibited 
from  making  their  usual  trips  or  doing  any  business  whatever 
from  May  until  September  27, 1873,  and  by  this  duress  the 
company  was  deprived  of  its  business  and  of  its  rights  and 
privileges  and  of  the  profits  thereof,  and  forced  to  sell  its 
steamers  at  greatly  less  than  their  actual  value,  and  without 
consideration  or  compensation  for  the  profitable  business  which 
the  company  at  great  expense  and  risk  had  created.* 

<^  As  this  loss  of  business  and  its  transfer  to  the  purchasers 
were  the  direct  and  necessary  consequences  of  the  aforesaid 
detention,  and  as  the  new  concessions  for  the  exclusive  navi- 
gation of  the  Orinoco  and  its  affluents  were  based  upon  and 
sought  to  be  justified  by  the  arbitrary,  illegal,  and  unconsti- 
tutional abrogation  of  the  act  of  Congress  of  May  14, 1869^  by 
a  dictatorial  decree,  it  is  respectfully  submitted  to  the  commis- 
sion whether  an  allowance  should  not  be  made  to  the  company 
for  the  value  of  its  busiuess  so  lost  and  transferred  as  (foresaid, 
as  well  as  for  the  damages  hereinbefore  specified. 

"XL 

"claim  on  account  of  the  imprisonment  of  the 
company's  officers. 

"XXII.  That  complainant  claims  from  the  Government  of 
Venezuela  as  indemnity  for  the  imprisonment  of  the  master  of 
the  Heroy  Abram  G.  Post,  a  citizen  of  the  United  States,  and 
for  his  violent  and  forcible  deposition  from  the  command  of  his 
vessel,  and  for  the  duress,  threats,  indignities,  and  hardships 
which  he  sufifered  at  the  hands  of  the  military  authorities, 
who  claimed  to  be  of  the  true  Government  of  Venezuela,  and 
seized  the  said  vessel  at  Guayana  Vieja  and  held  her  by  force 
of  arms  from  the  28th  of  August  to  the  6th  of  September  1871, 
and  for  his  compulsory  exposure  to  peril  of  life  and  limb  while 
the  Hero  was  under  fire  from  the  guns  on  the  Nutrim  and  the 
battery  on  shore,  as  hereinbefore  set  forth,  the  sum  of  $10,000, 
with  interest  at  6  per  cent  per  annum  from  the  last-mentioned 
date.2    •    ♦    • 

"XXIII.  That  the  complainant  claims  from  the  Government 
of  Venezuela  as  indemni^  for  the  imprisonment  of  the  chief 
engineer  of  the  Venezuela  Steam  Transportation  Company, 
Jacob  J.  Maurinus,  a  citizen  of  the  United  States,  on  board  the 
steamboat  Eero^  and  for  his  continuous  confinement  in  the 
engine  room  of  the  said  vessel,  and  for  the  duress,  threats, 
indignities,  and  hardships  which  he  sufifered  at  the  hands  of 
the  military  authorities  claiming  to  be  the  constitutional  gov- 
ernment of  Venezuela,  from  the  28th  of  August  to  the  6th  of 


^8.  Ex.  Doc.  No.  143,  50  Cong.  1  sess.  34,  35. 

« S.  Ex.  Doc,  No.  28,  42  Cong.  2  sees.  4,  5;  S.  Ex.  Doc.  No.  143,  50  Cong. 

1  8686.  11. 
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September  1871,  and  for  his  oompolsory  exposure  to  i)eril 
of  life  and  limb  while  the  Hero  was  ander  fire  from  the  gaus 
on  board  the  Nutrias  and  the  battery  on  shore,  as  hereinbefore 
set  forth,  the  sam  of  $10,000,  with  interest  at  6  per  cent  per 
annum  from  the  last-mentioned  date.' 

^^XXIY.  That  the  complainant  claims  from  the  Government 
of  Venezuela  indemnity  for  the  imprisonment  of  the  master  of 
the  Nutrias,  David  J.  Sturgis,  a  citizen  of  the  United  States, 
and  for  his  violent  and  forcible  deposition  from  the  command 
of  his  said  vessel  on  or  about  the  29th  of  August  1871,  and 
for  his  compnlory  exposure  to  peril  of  life  and  limb  in  the 
attacks  which  the  said  vessel  made  thereafter  upon  the  steam- 
boat Hero,  and  for  his  enforced  deportation  on  board  the  said 
vessel  to  the  island  of  Trinidad  by  order  and  under  authority 
of  Juan  B.  Dalla  Costa,  president  of  the  State  of  Guayana, 
one  of  the  United  States  of  Venezuela,  the  sum  of  $10,000, 
with  interest  at  6  per  cent  per  annum  from  September  23, 
1871.*    #    •    • 

"XXV.  That  the  complainant  claims  from  the  Government 
of  Venezuela  as  indemnity  for  the  unlawful  imprisonment  of 
Cornelius  J.  Brinkerhoff,  a  citizen  of  the  United  States,  for  six 
days  in  the  common  jail  of  Ciudad  Bolivar,  to  wit,  from  the 
6th  to  the  12th  of  August,  1873,  while  he  was  in  charge  of  the 
steamboats  8a/n  Fernando  and  NutriaSj  which  were  then  and 
had  been  since  May  1873  detained  at  the  said  port  by  the 
refusal  of  the  constituted  authorities  to  issue  the  necessary 
clearances  for  their  up-river  trips,  the  sum  of  $5,000,  with 
interest  at  6  per  cent  per  annum  from  August  12, 1873,^ 

The  formal  answer  of  Venezuela  to  the  state- 
Answer  of  VenenieU.  meut  of  claim  on  the  part  of  the  United  States 
was — 

1.  That  in  regard  to  each  and  all  the  claims  that  govern- 
ment made  a  ^'general  denial,"  and  that  it  required  ^Hhat  they 
be  duly  established  in  point  both  of  fact  and  law.'' 

2.  That  as  to  the  claim  stated  in  Paragraph  XX.,  ^<  except 
partially  that  in  respect  to  the  steamer  Nutrias^  and  as  to  the 
claims  stated  in  Paragraphs  XXII.  and  XXIU.,  the  Venezuelan 
Government  denied  "all  responsibility''  on  the  ground  that 
the  acts  which  gave  rise  to  these  several  claims  "  were  done 
exclusively  by  an  armed  force  of  its  insurgent  enemies,  at  times 
and  places  where  they  were  beyond  its  control,  and  to  the  end 
of  obtaining  means  for  maintaining  their  position  and  pre- 
tensions as  such  enemies;  and  also  with  the  direct  result  of 


» S.  Ex.  Doc.  No.  28,  42  Cong.  2  sess.  p.  3 ;  S.  Ex.  Doc.  No.  143, 50  Cong.  1 

8688.11,12. 

«S.Ex.  Doc.  No.  28,  42  Cong.  2  sees.  p.  9;  S.  Ex.  Doc.  No.  143,  50  Cong. 
1  seas.  26,  27. 
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enabling  them  thereby  to  make  good  the  same  [position  and 
pretensions]  during  six  months  of  destractive  military  enter- 
prises, extending  for  500  miles  along  the  Orinoco  River  and  its 
affluents." 

3.  That  the  claims  stated  in  Paragraphs  XIX.,  XXI.,  and 
XXY.  were,  because  of  "their  date  and  character,^  not  within 
the  jurisdiction  of  the  commission,  as  defined  by  Article  I.  of 
the  convention,  construed  in  connection  with  the  joint  resolu- 
tion of  Congress  of  1890. 

After  the  formal  statement  and  answer  were 
Hearing!.  filed,  the  commission  proceeded  to  hear  the 
case.  Meetin  gs  were  held  on  December  26, 28, 
and  29, 1894,  and  on  January  8, 11, 17, 18, 29,  30,  and  31, 1895. 
Eight  witnesses  were  produced  and  examined  on  behalf  of  the 
claimants.*  A  small  quantity  of  documentary  evidence  was 
filed  on  the  part  of  Venezuela. 

In  the  brief  and  oral  argument  of  the  agent 
^"S^sutos*^*  of  the  United  States  and  of  special  counsel, 
it  was  contended  that  Venezuela  was  liable 
for  the  seizure,  detention,  and  employment  of  the  three 
steamers  of  the  company,  and  the  imprisonment  of  its  officers 
(1)  by  the  Blues,  (2)  by  the  authorities  of  the  State  of  Guay- 
ana,  and  (3)  by  the  federal  authorities. 

1.  On  the  general  principles  of  international  law:  The  gov- 
ernment of  Guzman  Blanco  was,  so  it  was  argued,  as  the  gov- 
ernment de  faclOy  liable  for  the  acts  of  the  Blues,  because 
there  was  not  a  state  of  war  in  Venezuela  in  the  sense  of  the 
law  of  nations.  Neither  the  United  States,  nor  the  govern- 
ment at  Caracas,  recognized  the  Blues  as  <^  belligerents.^'  On 
the  other  hand,  none  of  the  governments  of  Venezuela  had 
sought  to  punish  the  guilty  and  indemnify  the  sufferers  in 
respect  of  the  acts  complained  of.^ 

2.  Under  an  extension  of -the  rules  of  international  law 
touching  revolutionary  states:  The  state,  it  was  argued,  is 
continuous,  and  can  not  escape  responsibUity  by  internal  or 
external  changes.^    Its  responsibility  extends  to  the  torts  of 


1  The  witnesses  were  Alexander  F.  Mathison,  Thomas  J.  Rider,  Jacob  J. 
Maurinns,  Cornelius  H.  Brinkerhoff,  John  Neilson  Harriman,  £dward  £. 
Potter,  George  Wuppermann,  and  Joseph  W.  Hancox, 

"Citing  Halleck,  Int.  Law,  Ch.  XI.  $4;  Vattel,  Droit  des  Gens,  Liv.  II. 
Ch.  III.  $38;  Phillimore,  Int.  Law,  I.  $  168;  Rutherforth's  Institutes,  Liv. 
II.  Ch.  IX.  i^  12, 13;  De  Felice,  Droit  des  Gens,  IV.  3;  Dana's  Wheaton, 
$  23,  p.  34;  Bluntsohli;  Droit  Int.  Codifi<«,  $  380,  note  L 

3  Wheaton,  Elements,  sec.  32. 
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factions  straggling  for  political  power.^  The  government  of 
Gnzman  Blanco  stood  for  Venezuela,  and  'internationally  was 
Venezuela."  Yet  it  "permitted"  a  "handful  of  men"  to  hold 
Oiudad  Bolivar,  govern  the  State  of  Ouayana,  and  control  the 
Orinoco  from  its  mouth  to  Nutrias  for  nearly  six  months.  A 
government  "which  refuses  to  repair  the  damage  committed 
by  its  citizens  or  subjects,  to  punish  the  guilty  parties,  or  to 
give  them  up  for  that  purpose,  may  be  regarded  as  virtually  a 
sharer  in  the  injury  and  as  responsible  therefor."^  Sovereign 
responsibility  "is  not,"  said  the  agent  of  the  United  States, 
"regarded  as  being  suspended  by  mobs,  tumults,  commotions, 
seditions,  or  even  insurrections,  or  by  anything  short  of  bel- 
ligerency; i.  e.,  the  exercise  of  military  force  by  a  political 
organization,  within  the  national  territory,  of  such  consistency 
and  strength  as  to  be  beyond  the  control,  at  the  time,  of  the 
parent  government,  and  to  make  it  probable  that  a  new  state 
has  come  or  is  about  to  come  into  the  family  of  nations." 

3,  Under  the  Venezuelan  law  'of  May  14, 1869,  in  relation  to 
the  navigation  of  the  Orinoco:  It  was  argued  that  by  accept- 
ing the  terms  of  this  act  and  of  the  regulations  under  it,  the 
company  entered  with  Venezuela  "into  a  relation  of  trust  and 
confidence  which  immediately  gave  rise  to  reciprocal  obliga- 
tions and  duties."^  The  decree  of  Guzman  Blanco,  issued  at 
his  military  headquarters  on  the  capture  of  Caracas  April  27, 
1870,  annulling  all  laws  and  decrees  made  since  June  28, 1868, 
was,  it  was  contended,  mere  brutem  fulmen^  and  the  act  of 
1869,  remaining  unrepealed,  was  binding  on  every  department 
of  the  government.  The  company  was  legally  entitled  to  the 
benefits  which  it  conferred. 

As  to  the  special  plea  of  the  agent  of  Venezuela,  to  para- 
graphs XX.,  XXII.,  and  XX III,  of  the  statement  of  claim, 
that  the  injuries  therein  described  were  committed  by  "insur- 
gent enemies,"  at  times  and  places  where  they  were  beyond 
the  control  of  the  government,  the  agent  of  the  United  States 
maintained  that  the  burden  of  proof  was  upon  Venezuela  to 
show,  in  support  of  this  plea,  (1)  that  the  acts  were  done  ex- 
clusively by  "insurgent  enemies,"  (2)  that  the  acts  were  beyond 
control,  and  (3)  that  the  "insurgent  enemies"  were  belligerents, 

>  Lawrence's  Wheaton,  176. 

•Citing  Calvo,  Droit  Int.  ed.  1870, 1.  408,  409;  II.  397;  Wharton's  Int. 
Law.  Dig.  sec.  223. 

'Citing  Vattel,  Law  of  Nations,  Book  II.  Ch.  XIV.  seo.  214,  Phila.ed,, 
1879. 
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i.  e.  parties  to  a  war  in  the  international  sense.  It  was  con- 
tended that  Venezuela  had  failed  under  this  plea  to  establish, 
as  she  was  bound  to  do,  ^^affirmatively  by  competent  evidence 
that  the  dictatorship  of  Guzman  Blanco  was  the  government 
of  Venezuela,  and  that  it  could  not  by  due,  reasonable,  and 
adequate  diligence  have  protected  the  Venezuela  Steam  Trans- 
portation Company." 

In  respect  of  the  capture  of  the  Nutrias  by  the  Blues  at  Ciu- 
dad  Bolivar  after  her  return  from  Trinidad,  the  agent  of  the 
United  States  adverted  to  certain  special  facts.  In  the  early 
diplomatic  correspondence  the  Venezuelan  Government  had 
placed  much  stress  on  the  allegation  that  the  Nutrias  returned 
to  Ciudad  Bolivar  against  the  warning  of  the  Venezuelan  con- 
sul at  Port  of  Spain.  To  this  the  agent  of  the  United  States 
replied  that,  prior  to  the  capture  of  Ciudad  Bolivar  by  the 
Blues,  a  contract  had  been  made  by  the  company  with  an  agent 
of  the  Colombian  Government  for  the  dispatch  of  one  of  the 
company's  steamers  to  Cabullaro,  on  the  river  Meta,  in  the 
Eepublic  of  Colombia,  and  that  the  trip  had  been  duly  adver- 
tised; that,  as  there  was  no  war  between  Colombia  and  Vene- 
zuela, the  latter  had  no  right  to  prohibit  foreign  commerce  with 
a  Colombian  port;  that  the  Nutrias  was  regularly  cleared  for 
Cabullaro,  and  had  no  freight  or  passengers  for  Ciudad  Boli- 
var; that,  after  Ciudad  Bolivar  was  captured  by  the  Blues, 
everything  was  quiet  till  the  reoccupation  of  the  town  by  the 
Yellows;  that,  in  view  of  the  provisions  of  the  law  of  1869, 
the  steamers  could  not  safely  omit  to  make  trips  and  carry  the 
mails,  unless  prevented  by  overpowering  force  or  lawful  au- 
thority from  so  doing;  that  the  company  had  a  right  to  expect 
that  the  flag  of  the  United  States  would  be  respected  by  all 
factions;  and  that,  as  no  blockade  of  the  Orinoco  had  then 
been  proclaimed  or  established,  the  company  would  have  had 
no  defense  to  claims  for  damages  growing  out  of  its  voluntary 
abandonment  of  an  advertised  trip. 

In  conclusion,  the  agent  of  the  United  States  insisted — 

1.  That  a  distinction  was  to  be  taken  between  ships  and 
property,  whether  movable  or  immovable,  on  land.' 

2.  That  a  distinction  was  to  be  taken  between  <' casualties  of 
war,"  i.  e.,  injuries  to  persons  or  property  in  the  theater  of 
active  hostilities,  for  which  governments  generally  are  not 
responsible,  and  deliberate  seizures  of  foreign  vessels,  under 


'  Citing  Papers  relating  to  the  Treaty  of  Washington,  VI.  370. 
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the  flag  of  their  country,  and  the  coercion  and  imprisonment 
of  their  officers,  by  authorities  claiming  to  act  in  a  public 
capacity,  no  hostilities  being  actually  in  progress  at  the  times 
and  places  of  the  seizures. 

The  agent  of  Venezuela  in  his  brief  set  forth 
^'^^^V^  ^^^  the  order  of  his  defense  thus: 

1.  An  exception  to  the  jurisdiction  of  the 
commission  over  one  portion  of  the  claim. 

2.  A  special  denial  of  liability  on  the  part  of  Venezuela  for 
another  portion  of  the  claim. 

3.  A  general  denial  of  all  liability. 

The  exception  to  the  jurisdiction  related  to  the  claim  of 
$30,000  for  the  "detention"  of  the  Nutrias  and  San  Fernando,^ 
to  the  "imprisonment"  of  Brinkerhoff,^  and  to  the  alleged 
breaking  up  of  the  business  of  the  company,^  "  all  three  of 
which  matters  occurred  in  1873."  The  words  "seizure"  and 
"  detention  "  had,  so  the  agent  of  Venezuela  argued,  the  same 
meaning  as  the  words  "arrest"  and  "detainment,"  and  were 
inapplicable  to  what  occurred  in  respect  of  the  Nutrias  and 
San  Fernando  in  1873.  The  effect  of  the  revocation  of  the  river 
navigation  license  in  1873  "  was  to  blockade  the  steamers  from 
the  upper  Orinoco,  they  remaining  in  the  hands  of  the  com- 
pany." This  could  not  be  called  a  seizure  or  detention.^  Hence, 
the  language  of  the  convention  defining  the  claim  as  one  for 
the  "  seizure,"  "  detention,"  and  "  employment"  of  the  vessels 
could  apply  only  to  the  condition  of  things  which  existed  dur- 
ing portions  of  the  time  from  August  1871  to  February  1872, 
when  the  vessels  were  in  actual  "  possession  "  of  persons  other 
than  the  owners.  In  accordance  with  this  view  the  joint  reso- 
lution of  1890  carefully  referred  to  the  matters  of  complaint  as 
haAing  occurred  in  "  1871,"  and  as  having  been  a  subject  of 
diplomatic  demand  ever  since  1871.  The  claim  for  the  break- 
ing up  of  the  company's  business  by  the  revocation  of  the 
navigation  license  in  1873,  Mr.  Fish  had  treated  as  "based 
upon  a  contract,"  and  therefore  as  not  a  proper  subject  for  a 
diplomatic  demand.^    As  to  Brinkerhoff''s  claim,  the  agent  of 

*  United  States  statement  of  claim,  Paragraph  XIX.  supra, 
nd.XXV. 

» Id.  XXI. 

^Citing  Oliverar.  The  Union  Company,  3  Wheaton,  183,189,  holding 
that  a  blockade  did  not  come  within  the  phrase  '*  arrests,  restraints,  and 
detainments  of  kings,''  etc.,  in  an  insnrance  policy.  S.  P.,  L.  R.  9  C.  P. 
513,518. 

*  S.  Ex.  Doc.  143, 50  Cong.  1  sess.  36. 
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Yenezaela  stated  that  it  had  never  before  been  defined,  nor 
presented  either  to  the  United  States  or  to  Venezuela;  that  no 
attempt  had  ever  been  made  to  bring  the  alleged  wrongdoing 
magistrate  before  the  law  of  Venezuela;  and  that  the  contract- 
ing parties  coald  not  have  intended  to  inclade  it  in  the  con- 
vention. 

The  second  and  third  points  of  his  argument  the  agent  of 
Venezuela  discussed  together.  He  said  that  from  April  27, 
1870,  when  Guzman  Blanco  captured  Caracas  and  was  installed 
as  President  "by  an  assembly  of  the  Notables  of  the  republic,  he 
being  the  chief  of  the  Yellow  party,"  down  to  August  1871,  the 
fortunes  of  the  Blue  party  **had  greatly  and  with  fluctuations 
steadily  waned,  the  Yellows  having  from  the  former  date  been 
in  possession  of  the  civil  offices  and  reins  of  government;'^  that 
on  and  after  August  1871,  as  "for  many  months  before,"  "there 
was  no  person  in  Venezuela  who  was  or  who  pretended  to  be 
President  of  that  republic,  except  [Guzman]  Blanco;"  that 
the  Blues  had  become  a  mere  party  of  "paramount  force,* 
limited  to  such  camps  and  barracks  as  were  held  by  their  sol- 
diery with  rifle  range  beyond,"  and  that  "they  were  finally 
destroyed  and  their  party  entirely  suppressed  within  six 
months  thereafter  by  battles  at  San  Fernando  and  the  neigh- 
boring Aranca  in  January  1872." 

On  these  grounds  the  agent  of  Venezuela  argued  that  the 
"Yellow"  government  of  Guzman  Blanco  was,  during  the 
period  covered  by  the  acts  complained  of,  the  "legitimate  gov- 
ernment," and  that  it  could  not  be  held  liable  for  the  acts  of 
the  Blues,  its  "  insurgent  enemies."  He  repelled  the  allegation 
that  there  had  been  a  "  want  of  vigor"  on  the  part  of  the  gov- 
ernment in  moving  ui>on  the  Blues.  It  seemed  a  "ludicrous 
thing  "  that "  under  the  circumstances  in  which  Venezuela  mast 
have  found  itself  in  1870-71— from  the  effect  of  a  prolonged 
strife,  well  known  to  the  claimants — its  success  in  suppressing 
by  arms  a  party  of  the  prestige  and  boldness  of  the  Blues 
within  the  space  of  two  years  should  be  regarded  as  manifest- 
ing a  sort  of  criminal  inactivity — to  the  extent  of  making  it 
liable  to  foreigners  on  that  account."  As  to  the  claim  on 
account  of  the  Nutrias,  during  the  brief  period  when  she  was 
in  the  military  service  of  the  Yellows,  he  intimated  that  the 
master  understood  when  he  let  her  to  Dalla  Costa  that  "  pa- 
trblling"  the  river  included  probable  military  operations. 


^Thorington's  Caae,  8  Wallace,  1. 
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As  to  the  revocation  of  the  river  navigation  privilege  granted 
by  the  law  of  1869,  the  argument  of  the  agent  of  Venezuela  was 
fourfold:  (1)  That  this  ground  of  complaint  did  not  affect  the 
case  of  the  Hero^  which  was  not  engaged  in  the  river  service; 
(2)  that  in  point  of  fact  the  company  was  not  induced  to  go  to 
Venezuela  by  the  law  of  1869,  which  was  passed  at  Caracas 
on  the  day  the  company's  articles  of  incorporation  were  filed 
in  New  York,  and  which  was  on  its  face  subject  to  modification 
by  executive  decree,  and  that  no  decree  was  issued  till  July, 
I9  1869;  (3)  that  an  alien  who  establishes  his  domicil  and 
enters  into  business  in  a  particular  country  must  assume  inci- 
dental hazards,  such  as  grew  out  of  the  disturbed  condition  of 
Venezuela  during  the  years  in  question;  (4)  that  the  control 
of  the  river  trade  was  clearly  within  the  police  power  of  the 
country,'  which  embraced  '4ts  whole  system  of  internal  regu- 
lation for  preserving  public  order,"^  including  the  control  of 
navigable  waters.  The  opening  of  her  river  trade  to  the 
world  under  the  law  of  1869  was,  on  the  part  of  Venezuela, 
<^an  act  of  generosity;"  and  such  a  concession,  even  if  it  had 
been  made  for  a  valuable  consideration,  would  have  been 
revocable  at  pleasure.  In  the  present  case  there  could  be  no 
ground  whatever  for  pecuniary  compensation  for  its  with- 
drawal.^ 

To  the  particular  items  of  damage  in  the  statement  of  claim 
of  the  United  States,  the  agent  of  Venezuela  made  various 
objections.  As  to  the  first  item  of  $57,000  for  injuries  inflicted 
on  the  Hero  J  he  said  that,  so  far  as  they  were  ioflicted  <'by  the 
legitimate  authorities,'^  it  must  be  recollected  that  the  Hero 
was  at  the  time  ^'an  enemy  of  Venezuela  doing  great  dam- 
age," and  that  it  was  "the  duty  of  loyal  citizens"  of  Venezuela 
on  August  29-31,  and  September  1, 1871,  "to  destroy  her  if 
they  could"  as  "an  active  engine  of  war."* 

The  second  item  might  have  been  "fair  enough"  against 
any  possible  "  Blue"  government.  The  third  was  "wholly  fan- 
ciful."   The  fourth  might  be  payable  by  a  "  Blue"  government. 

1  Stone  r.  Mississippi,  101 U.  S.  814;  Beer  Co.  v,  Massachasettss,  97  U.  S.  25. 

'Cooley,  Const.  Limit,  ed.  1883,  p.  706. 

3 In  the  course  of  his  brief  the  agent  of  Yeneznela  cited^  besides  the 
authorities  already  referred  to,  Wharton,  Int.  Law  Dig.  I.  sec.  87;  II.  sec. 
213,  pp.  576-582;  Bhintschli,  Droit  Int.  Codif.,  Paris,  1886,  sees.  380,  380  bia; 
Hautefeuine,L244;  Calvo,  Droit  Int.  Public,  3d  ed.p.l43;  Calvo,  Manuel, 
Paris,  1884, p.  138;  Vattel,  425  {sic))  Young's  Case, 97  U.S. 39, 67;  Parham 
V.  Justices,  9  Ga.  341. 

*  Young's  Case,  97  U.  S.  39, 67. 
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The  fifth,  relating  to  the  San  Fernando  and  Ifutria^^  could  not 
"l)ossibly  be  imagined''  to  concern  Venezuela,  except  as  to  the 
Nutrias  J  while  she  was  in  the  possession  of  ^Hhe  legitimate 
government."  The  seventh  item  ($98,400)  might  be  "fair'' 
ill  i>rinciple  against  a  "Blue''  government. 

The  agent  of  Yeneznela,  besides  presenting  a  printed  brief, 
addressed  an  oral  argument  to  the  commission.  This  argu- 
nu  Tit  was  not  reported,  but  the  agent  of  the  United  States,  in 
his  final  report,  states  that  it  maintained,  among  other  things, 
the  position  that  the  conflict  between  Guzman  Blanco  and  the 
Bhies  in  August  and  September  1871  was  a  war  in  the  sense 
of  the  law  of  nations;  that  it  was  waged  by  two  "belligerent" 
parties,  in  the  sense  of  the  authorized  definitions  of  "bellig- 
erency;" that  it  was  a  part  of  the  armed  contest  that  was 
be^^un  by  Guzman  Blanco  lat«  in  1869,  and  that  that  contest 
was  from  its  beginning  to  its  end,  in  January  1872,  to  be  con- 
sidered as  a  unit. 

The  final  argument  was  made  by  special 

FinEi  ATgument.  counsel  for  the  claimants.  Assuming  that 
"  war"  in  the  technical  sense  existed  in  Vene- 
zuela during  the  period  in  question,  they  maintained  that 
y  euezuela  would  be  liable  for  the  acts  of  the  Blues,  as  repre- 
BOiiting  the  old  Monagas  government,  on  the  principle  that  if 
a  revolution  proves  successful,  "the  government  de facto  suc- 
ceeds to  the  rights  and  obligations  of  its  predecessor  in  all  inter- 
national matters,  and  intercourse  is  resamed  with  other  nations 
OIL  that  understanding."^  But  they  denied  that  there  was  a 
Htiite  of  war  in  Venezuela  during  the  period  in  question.  The 
Venezuelan  minister  for  foreign  affairs  of  the  time  described 
the  Bines  as  "vagrant  forces,"  "wandering factions,"  "mere 
marauders."  Their  situation  was  different  from  that  of  the 
C7orifederates,  for  whose  acts  the  United  States  had  denied 
liability,  since  the  Confederates  controlled  "an  extensive  and 
well-defined  territory,  including  State  governments,  some  of 
wliich  were  older  than  the  republic  itself,"  and  possessed  "  a 
political,  civil,  and  military  organization  so  complete  as  to 
guarantee  the  performance  of  all  the  duties  and  responsibilities 
of  separate  nationality  if  the  independence  of  the  Confederacy 
liad  been  achieved."  Venezuela  must  in  any  event  be  respon- 
sible for  the  acts  "of  the  de  facto  government  of  the  State  of 
Giiayana,"  committed  in  the  name  of  Venezuela,  "no  matter 

»Twi88,'Law  of  Nations,  21. 
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what  governmeut  or  whether  any  governmeDt  was  administer- 
ing federal  afiairs  at  Caracas,'^  since  it  was  ^^  only  with  Vene- 
zuela that  the  United  States  could  deal  in  respect  of  the  acts 
of  any  of  the  States  composing  the  Venezuelan  Union." 

As  to  the  revocation  of  the  privilege  of  navigating  the  Ori- 
noco by  Guzman  Blanco's  order  annulling  the  laws  of  the 
Monagas  government,  special  counsel  maintained  that,  even 
assuming  that  the  control  of  inland  waters  formed  a  part  of 
the  i)olice  power,  which  could  not  be  contracted  away,  yet  the 
law  of  1869,  having  been  passed  by  the  Venezuelan  Congress, 
could  be  repealed  only  by  that  body.  They  also  contended 
that  the  authorities  cited  by  the  agent  of  Venezuela  on  the 
question  of  police  power  related  to  matters  of  regulation  not 
affecting  the  essence  of  any  contract.  When  the  steamers 
were  seized  they  were,  said  special  counsel,  '^  all  licensed  by 
the  proper  authorities  under  the  act  of  the  Venezuelan  Con- 
gress of  May  14, 1869,  to  navigate  the  Orinoco  and  its  affluents ; " 
the  facts  in  regard  to  them  were  well  known  to  the  govern- 
ment at  Caracas,  by  which  indeed  "  the  San  Fernando  was 
licensed  in  July  1871."  "  These  licenses  had  not  been  with- 
drawn and  the  steamers  were  doing  what  they  were  licensed 
to  do  when  they  were  seized  and  detained  from  their  owners."^ 
The  award  of  the  commission  was  announced 
March  26, 1895.    It  was  as  follows : 

"Whereas  by  a  convention  between  the  United  States  of 
America  and  the  United  States  of  Venezuela,  signed  at  Caracas 
the  19th  of  January  1892,  and  of  which  the  ratifications  by  the 
two  governments  were  exchanged  at  Washington  the  28th  of 
July  1894,  It  was  agreed  and  concluded  that  the  high  contract- 
ing parties  should  submit  the  claim  of  the  *  Venezuela  Steam 
Transportation  Company'  against  the  Government  of  Vene- 
zuela to  the  arbitration  of  a  board  of  three  commissioners,  one 
to  be  appointed  by  the  President  of  the  United  States  of 
America,  one  by  the  President  of  the  United  States  of  Vene- 
zuela, and  the  third  to  be  chosen  by  the  two  appointed  as 
aforesaid;  and 

"The  President  of  the  United  States  of  America  having 
appointed  Gen.  !N.  L.  Jeffries  commissioner;  and 

"The  President  of  the  United  States  of  Venezuela  having 
apx)ointed  Senor  Don  Jo&6  Andrade,  envoy  extraordinary  and 
minister  plenipotentiary  of  His  Majesty  the  King  of  Sweden 
and  Norway  at  Washington,  as  third  commissioner;  and 

"The  board  of  commissioners,  thus  composed,  having  duly 
examined  and  considered  the  documents,  evidence,  and  argu- 

*  Beport  of  Mr.  Morse,  26. 
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ments  submitted  to  them  by  the  respective  parties  pursuant  to 
the  provisions  of  said  treaty: 

"Now,  we,  the  said  commissioners: 

"Whereas  the  agent  on  the  part  of  the  United  States  of 
Venezuela  has  raised  an  exception  to  the  jurisdiction  of  the 
commission  over  the  portions  of  the  claim  stated  in  Articles 
XIX.  XXI.  and  XXV.  of  the  « Statement  of  the  case  of  the 
United  States  of  America,'  filed  by  the  agent  on  the  part  of 
the  United  States  of  America  on  the  16th  of  January  last,  do 
hereby  unanimously  declare  ourselves  competent  on  the  said 
portions  of  the  claim : 

"Do  hereby,  by  a  majority  of  the  commission,  award  to  the 
United  States  of  America  from  the  United  States  of  Venezuela 
the  sum  of  one  hundred  and  forty-one  thousand  five  hundred 
dollars  ($141,500)  in  American  gold,  without  interest,  for  the 
satisfaction  in  full  of  all  the  claims  mentioned  in  Part  I. 
Articles  I.  to  XXI.  inclusively,  of  the  aforesaid  statement  of 
the  case; 

"Do  hereby,  by  a  majority  of  the  commission,  award  to  the 
United  States  of  America  from  the  United  States  of  Venezuela 
the  sum  of  three  hundred  dollars  ($300)  each  in  American  gold 
with  simple  interest  at  the  rate  of  five  per  cent  per  annum 
from  the  6th  of  September  1871,  until  this  date  in  the  first  two 
cases,  and  from  the  3d  of  September  1871,  until  this  date  in 
the  last  case,  for  the  satisfaction  of  the  three  claims  set  forth 
in  Part  II.  Articles  XXII.  XXIII.  and  XXIV.  of  the  aforesaid 
statement  of  the  case;  and 

"Do  hereby  unanimously  disallow  the  claim  mentioned  in 
Part  II.  Article  XXV.  of  the  aforesaid  statement  of  the  case. 

"Done  in  duplicate,  at  the  city  of  Washington,  and  signed 
by  us  this  twenty-sixth  day  of  March,  in  the  year  eighteen 
hundred  and  ninety-five. 

"N.  L.  Jeffbibs. 
"Jos^  Andbadb. 
"A.  Grip." 
When  the  award  was  announced,  Mr.  An- 
DiBsenting  Opinion,  drade  Stated  that  he  would  file  a  dissenting 
opinion  touching  the  points  of  the  decision  in 
which   he  had  not  concurred.     He  subsequently  filed  the 
following  opinion: 

"It  is  an  elementary  principle  of  law  that  the  burden  of  proof  nsts  on 
him  who  charges  another  with  an  unlawful  act  and  endeavors  to  make 
good  a  claim  to  damages  therefor.  According  to  the  Roman  law  he  who 
accuses  another  of  a  wrong  must  prove  the  wrong.  This  is  also  a  maxim  of 
the  Spanish  law,  according  to  which  the  obligation  to  prove  attaches  to 
the  complainant.  Auglo-American  law  expresses  it  in  these  or  similar 
terms :  A  party  setting  up  a  tort  has  the  burden  on  him  to  prove  such  tort. 
And  it  has  passed  into  international  law,  in  Calvo  and  Fiore,  in  the  form 
following : 

^"It  is  not  sufficient  for  a  state  to  furnish  the  proof  of  having  experi- 
enced an  injnry  through  individuals  residing  in  another  state  in  order  to 
hold  the  latter  liable;  it  is  necessary  to  go  beyond  this  and  show  that  the 


Digitized  by  VjOOQIC 


VENEZUELA  STEAM  TRANSPORTATION  COMPANY.   1725 

act  cauaing  the  injury  is  morally  chargeable  to  the  state,  or  that  this  state 
shoald  or  coald  have  prevented  it,  and  voluntarily  failed  to  do  so.' 

''  In  the  present  ease  the  Government  of  the  United  States  of  America 
has  proved  'the  belzure,  detention,  and  employment  in  war  or  otiierwise 
of  the  steamships  Hero,  Nutrias,  and  San  Fernando^  the  property  of  the 
Venezuela  Steam  Transportation  Company/  and  what  it  calls  the  imprison- 
ment of  the  officers  of  these  steamships,  but  not  that  it  can  rigntfully 
charge  said  acts  to  the  Government  of  tne  United  States  of  Venezuela. 

''It  is  alleged  in  the  complaint  that  the  Hero  was  seized  by  firmed  men 
belonging  to  the  insurgent  forces  of  the  'Blues/  and  that  Captain  Post 
and  tne  chief  engineer,  Manrinns,  were  compelled  by  them  to  obey  their 
orders ;  that  those  that  detained  the  San  Fernando  and  took  and  used  her 
for  the  transportation  of  troops  and  supplies  were  also  '  Blue'  forces;  that 
military  authorities  of  the  *  Blues'  took  forcible  possession  of  the  Nutriae 
and  San  Fernando  in  September  1871,  and  employed  both  steamers  in  their 
service  up  to  the  14th  of  February  1872,  and,  finallv,  that  the  'Blues'  were 
adherents  of  that  government  of  Venezuela  which  had  been  overthrown  on 
the  27th  of  April  1870  by  Gen.  Guzman  Blanco,  whom  they  continued  to 
resist  after  he  had  taken  Caracas  and  established  a  de  facto  government 
to  the  extent  of  having  defeated  his  troops  at  Barquisimeto,  blockaded 
the  port  of  La  Guayra  in  the  fall  of  1870,  and  maintained  thereafter  in 
various  parts  of  Venezuela  an  armed  opposition  until  the  summer  or  fall 
of  1872,  not  allowing  him  to  exercise  his  authority  save  in  such  parts  of 
Venezuelan  territory  as  submitted  to  his  military  rorces. 

"It  is  alleged  also  that  the  military  forces  of  the  'Blues'  or  ' Mona- 
guistas,'  who  seized  the  Hero  on  the  28th  of  August  1871  and  were  trans- 
ported on  said  vessel,  took  Ciudad  Bolivar  by  fire  and  sword  on  the  1st  of 
September;  deposed  Se&or  J.  B.  Dalla  Costa  from  the  presidency  of  the 
state  of  Guayana;  took  possession  of  the  custom-house  and  other  public 
buildings  and  offices,  federal  and  state,  in  said  city;  appointed  state  and 
federal  officers,  and  exercised  and  continued  to  exercise  all  the  powers  of 
government,  civil  and  military,  there  and  in  the  State  of  Guayana  for  a 
period  of  nearly  six  months. 

"  It  is  alleged,  finally,  that^  owing  to  the  neutrality  observed  by  Presi- 
dent Dalla  Costa,  the  peace  of  the  State  of  Guayana  had  not  been  disturbed 
by  the  contest  between  the  adherents  of  the  former  government  of  Monagas 
and  the  forces  of  the  new  government  represented  by  Gen.  Guzman  Blanco 
until  the  month  of  August  1871. 

"  These  allegations  are  corroborated  by  Ex.  Doc.  No.  28,  Senate,  Forty- 
second  Congress,  second  session;  Ex.  Doe.  No.  143,  Senate,  Fiftieth  Con- 
gress, first  session :  Ex.  Doc.  No.  79,  Senate,  Fifty-second  Congress,  first 
session,  and  Misc.  Doc.  No.  168,  Senate,  Fiftieth  Congress,  first  session,  to 
whieh  the  learned  agent  of  the  United  States  refers  in  the  said  complaint. 

"  It  appears,  therefore,  that,  beyond  all  doubt^  there  was  in  Venezeula, 
from  the  27th  of  April  1870  until  the  summer  or  fall  of  1872,  an  actual  war 
in  the  international  sense  according  to  the  definition  of  Grotius,  cited  by 
Wheaton,  Dana's  edition,  in  the  paragragh  following : 

" '  A  civil  war  between  the  different  members  of  the  same  society  is  what 
Grotius  calls  a  mixed  war.  It  is,  according  to  him,  public  on  the  side  of 
the  established  government  and  private  on  the  part  of  the  people  resisting 
its  anthority;  but  the  general  usa^e  of  nations  regards  such  a  war  as 
entitling  both  the  contending  parties  to  all  the  rights  of  war  as  against 
each  other,  and  even  as  respects  neutral  nations.' 

"  Such  also  was  the  conception  entertained  by  the  Venezuelan  constitu- 
tion of  1864,  as  follows: 

" '  Abt.  120.  The  law  of  nations  forms  a  part  of  the  national  legislation; 
its  provisions  shall  especially  govern  in  cases  of  civil  war.  Therefore  the 
latter  may  be  brought  to  a  close  through  treaties  between  the  belligerents, 
who  should  respect  the  humanitarian  practices  of  Christian  and  civilized 
nations.' 

"And  in  accordance  with  this  principle  it  was  that  General  Gnzm^ 
Blaneo  characterized  as  civil  war  the  still  unsubdued  resistenoe  of  the 
'Blues.'  when  he  declared,  in  the  decree  of  the  27th  of  April  1870,  calling 
aoongieos  of  plenipotentiaries  of  the  States  (Articles  V.  and  VI,  )y  that  the 
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validity  of  every  coiiip&ct  or  capittilatiaD  betTreeii  belli^em 
forces  was  Bii Inject  to  liia  .ipi*roval,  and  tliat  the  proTisious  wl 
mtituliim  of  1*^64  biiil  made  a  fuud  anient «il  nilo  would  be  rt^ 
Bpet^ted  lind  obaerved.  And  so  also  wbeHj  in  a  Presidential 
1H73,  re  J  erring  to  1H70-1S7:3^  lie  announced  that  the  civil  w» 
with  tlio  eauiiitti^Urt  of  Apiiro  aud  'riuaquillo, 

**And  it  tnay  not  lie  too  minute  tonotit  e  in  tbia  connection  t} 
Hancox^  Xireskient  of  the  c-iaimaut  company^  also  rero^ize 
then  opposing  by  force  tho  authority  of  the  eatablisbed  go 
Venezuela  (wnieb»  ou  the  28tli  of  Aiignst  IWTl,  had  fleizeiltheai 
and  on  the  3d  of  !S**ptiisinher  the  Sun  Ftfi'nando)j  aw  having  all  i 
war  in  tht?  international  Mensef  diiee,  having  the  Hero  apd  Nu 
ba<l  lieen  restored  to  him,  safe  in  Port  of  Spain,  he  vo  bin  tar 
altbouirb  warned,  to  return  with  them  to  Cindad  Bolivar  while 
pied  liy  tii*^  *  lihiOH,'  tben-bj'  exercisinii  hi«  ri^hta  as  a  neutral 

^*And  Mr.  Banf;roft  Davis.  AsBiBtant  Secretary  of  State  oJ 
States,  likewiae  admitted  that  the  said  armed  eoiitest  was  nong 
legal,  true,  and  proper  cbaroeter  «d'  wart  when  be  denied  the  b 
of  the  warning  of  the  Veueztielan  consul,  Dr.  Montbron,  in  a 
of  the  right  which  authorized  Mr.  ilancox,  as  a  neutral,  in  ca 
that  tinve  hii*  regular  communications  with  ('indud  Bolivar. 

*^\n  inveatigittion  of  the  (jUCBtion  whether  to  deny  or  gra 
characterit^tics  of  war  to  the  Ktruggl*^  which  the  *lJhie^  par 
from  1H70  Ur  1872  for  the  purpose  of  overthrowing  the  estabb'n 
ment  of  Vonezu+da  in  *>rder  to  conslitute  another  «*f  its  own,  ii 
to  un  in<|uETy  whether  there  Bbould  be  ajjplied  to  such  party 
wat\  or  those  rules  of  munidpat  law  by  which  anned  resiatau 
lished  powur  is  re|>rei?ae<L 

'*  /ii  theJirH  case,  trnczueia  wouid  not  heUahie  intrrnniionattif 
olaim,  a<cording  to  the  doctrine  a<lmitted  by  all  civili/ed  nati' 
^  *'*A  nation  which  would  not  prevent  its  subjects  from  caimi 
to  foreigners  would  eny^age  it«  resiionsibility,  because  thf^  n:i 
under  its  authority,  it  must  look  after  tbern  in  onler  that  tl 
rau.^e  damages  to  others.  But  such  negligence  does  not  ren 
reKpouBiblo  for  the  acta  of  those  amonj;  its  subjects  who  hav 
Bclvcs  in  a«tate  of  insurrection,  and  have  broken  tbeir  bond; 
or  who  are  no  longer  within  the  limitn  of  its  territory.  Vm\ 
cumstances,  and  whatever  tlie  cliararter  attributed  to  their  a 
duct  may  be,  those  citizens  c-ease  to  he,  in  fact,  under  the  juj 
their  government/    (Rutherfortli/) 

**  *  8tates  are  not  bound  to  alb>w  indemnities  for  loBsefi  and  c 
fered  by  alicui^  or  uativea  resulting  from  internal  troubles  o 
(BluntscblL) 

*^^A8  to  tlaniagcfl  autfered  in  case  of  war  or  revolution,  fon 
no  right  to  be  indemuitied  by  the  stiite  where  they  resiile;  th 
to  demand  for  the  persons  residing  in  anotber  country  ad  van 
tho  natives  dt»  not  enjoy,  Wlien  a  person  establishes  himself 
stat'O  he  is  hound  to  bear  the  consequencca.  The  claim  of  Eng 
Naples  and  Tn.scany,  in  IH^IH^  wa^i  rcjoct-ed,  and  not  only  t] 
KuKsian  (ioveniment  having  been  invited  by  the  two  Italian 
ns  umpire,  refused  the  arbitratiou  on  the  ground  th^it  the  Eng 
seemed  to  it  so  gnmndlesH  that  to  aocept  the  part  of  umpire 
been  to  adndt  doubts  which  did  not  oxist/'    (Helftor,  Note  U.) 

**  On  tho  very  occasioii  alluded  to  above  by  Metfter,  when 
Government  was  jjresstng  <  larms  through  diplonuiti*^  chani 
Tuscany  and  Naplew,  immedifttely  after  certain  political  dist 
ltaU%  and  was  rilsoeiitleavoring  to  involve  Austria  for  the  ansis 
that  govern  ment  had  given  to  tbo  Grand  I  >  like,  the  Cour 
addressed  a  note  to  its  ambassador  in  London  which  bo  was 
cate  to  the  foreign  odice,  expressing  the  opinion  th^t  when 
estfthlisbea  himself  in  a  country  in  which  civil  war  aoon  bre^ 
foreigner  should  subtnit  to  the  corjsei|ucnce8  of  his  detemun 
t ha t  b 0 w e V  er  m u c b  d i h pos ed  the  c i  v  1 1  i  / ed  n at l ons  * d"  Europe 
©xtead  tho  lijuita  of  tJio  right  of  protection,  they  wo  aid  uev 
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extent  of  granting  to  aliens  piiyileges  not  guaranteed  to  natives  by  monic- 
ipal  lawB. 

''The  very  same  princij^le  was  followed  with  respect  to  the  last  Polish 
insurrection.  And  later,  it  was  sustained  with  such  vigor  by  the  United 
States  of  America,  after  the  great  war  of  secession  from  1860  to  1865,  that 
they  were  not  content  until  it  was  consecrated  in  Amendment  XIV.  to  the 
Constitution.  And  their  convictions  in  the  premises  were  carried  to  the 
extent  that  the  commission  organized  in  1868  to  investigate  the  pecuniary 
claims  of  Americans  or  foreigners,  for  losses  or  acts  of  spoliation  suffered 
during  the  civil  war  and  growing  out  of  the  act  of  the  federal  authorities, 
not  only  should  reject  all  diplomatic  intervention  in  behalf  of  aliens,  but 
at  the  slightest  attempt  at  such  intervention  any  claim  which  was  the 
object  thereof  should  be  ipso  faeto,  and  without  further  examination, 
disregarded. 

''In  both  cases  a  large  number  of  aliens  had  suffered  serious  losses  and 
dama^«>s  through  the  insurgents.  Nevertheless  no  European  nation  thought 
of  holding  either  of  the  governments  of  the  two  countries  responsible,  nor 
would  the  latter  have  admitted  such  a  pretension. 

"  With  reason,  therefore,  does  Calvo,  supported  by  Rutherforth,  Martens, 
Miraflores,  Torres  Caicedo,  Pradier-Fod^rc,  and  Vattel,  conclude  that  the 
principle  of  indenmitj^  and  diplomatic  intervention  in  behalf  of  aliens,  by 
reason  of  injuries  suffered  in  cases  of  civil  war,  has  never  been  admitted 
by  any  nation  of  Europe  or  America ;  and  that  tne  governments  of  power- 
ful nations,  who  exercise  or  impose  this  pretended  right  as  against  rela- 
tively weak  states,  commit  an  abuse  of  strength  and  of  force  which 
nothing  can  justify,  and  which  is  as  contrary  to  their  own  laws  as  to 
international  usage. 

'*  Evidence  in  favor  of  the  assertion  of  Calvo  is  to  be  found  in  the  treaties 
now  in  force  between  the  Netherlands  (declaration  of  1855)  and  Venezuela; 
between  Italy  and  Venezuela,  1861 ;  Spain  and  Venezuela,  1861 ;  Belgium 
and  the  United  States  of  Venezuela,  1884 :  France  and  Mexico,  1886 ;  Spain 
and  Ecuador,  1888:  Germany  and  Colombia,  1892;  France  and  Colombia, 
1892;  Italy  and  Colombia,  1892. 

**  Those  of  France  with  Mexico;  and  of  Germany,  and  Italy,  with  Co- 
lombia are  explicit  to  the  utmost  limit.    As  witness  extracts : 

"  From  the  first :  '  It  is  agreed  further  between  the  contracting  parties, 
that  their  respective  governments,  save  in  cases  where  there  is  a  want  of 
vigilance  on  the  part  of  the  authorities  of  the  country  or  their  agents, 
will  not  hold  each  other  reciprocally  liable  for  the  injuries,  oppressions, 
or  exactions  which  the  citizens  of  one  may  experience  in  the  territory  of 
the  other  in  time  of  insurrection  or  civil  war,  through  the  insurrectionists, 
or  at  the  hands  of  savage  tribes  or  hordes  who  refuse  obedience  to  the 
government.'  •  (Art.  11,  clause  2.) 

' '  From  the  second :  '  It  is  also  stipulated  between  the  contracting  parties 
that  the  German  Government  will  not  attempt  to  hold  the  Colombian 
Government  responsible,  unless  there  be  want  of  due  diligence  on  the 
part  of  the  Colombian  authorities  or  their  agents,  for  the  injuries,  vexa- 
tions, or  exactions  occasioned  in  time  of  insurrection  or  civil  war  to  Ger- 
man subjects  in  the  territory  of  Colombia,  through  rebels,  or  caused  by 
savaffe  tribes  beyond  the  control  of  the  government.'    (Art.  20,  $  3.) 

"From  the  third:  'It  is  also  stipulated  between  the  two  contracting 
parties  that  the  Italian  Government  will  not  hold  the  Colombian  Govern- 
ment responsible,  save  in  the  case  of  proven  want  of  due  diligence  on  the 
part  of  the  Colombian  authorities  or  of  their  agents,  for  ii^uries  occa- 
sioned in  time  of  insurrection  or  civil  war,  to  Italian  citizens  m  the  terri- 
tory of  Colombia,  through  the  acts  of  rebels,  or  caused  by  savage  tribes 
beyond  the  control  of  the  government.'    (Art.  21.  $  3.) 

"Even  if  we  deny  the  character  of  war,  properly  so  called,  to  the  strug- 
gle sustained  from  1870  to  1872,  against  the  establinhed  power  of  Venezuela 
by  the  "  Blue"  party,  the  author  of  the  wrongs  of  which  the  claimant  com- 
pany complains,  and  consider  that  party  as  a  band  of  armed  marauders 
subject  to  the  penal  laws,  it  would  not  be  reasonable,  in  the  eye  of  the 
law  of  nations  and  of  the  elementary  rules  of  justice  and  equity,  to  compel 
Venezuela  to  make  good  the  injuries  caused  by  such  wrongs. 

6627— Vol.  2 47  Cc^c^alo 
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"Franco,  after  the  revolution  of  July  1830;  the  uprising  of  Lyons  in 
1834;  the  revolution  of  the  month  of  February  1848;  the  insurrection  of 
the  Commune  in  Paris  in  1871 :  and  the  events  of  Port  Said  in  1881 ;  Bel- 
gium, ou  the  occasion  of  the  aisturbances  which  took  place  there  about 
the  month  of  April  1834;  the  United  States  of  America,  m  1851^  1886,  and 
1891,  with  respect  to  the  claims  brought  against  them  for  damages  caused 
to  aliens  during  riots  at  New  Orleans  and  Key  West,  Rock  Springs  and 
New  Orleans  again— all,  have  categorically  rejected  the  principle  of 
obligatory  indemnity  by  the  state  in  the  circumstances  cited.  Whenever 
they  have  acconled  pecuniary  assistance  to  the  victims  of  misfortunes  of 
that  nature,  they  have  expressly  declared  that  they  did  so  throu;;h  spon- 
taneous liberality,  not  through  legal  obligation;  in  the  sense  of  oompaseion 
for  personal  misfortune  and  not  as  a  legal  right  or  for  indemnity;  that  acts  of 
reparation  in  such  cases  are  not  founded  on  legal  obligation;  that  such 
events  come  under  the  category  of  those  inevitable  acta  to  which  all 
inhabitants  of  a  country  are  exposed  as  they  are  to  the  effects  of  plague, 
and  they  can  not  compromise  the  responsibility  of  the  state;  and  that 
aliens  establishing  themselves  on  national  territory  to  engage  in  business, 
ipso  facto  submit  themselves  to  local  law  and  courts. 

"In  1885,  a  British  subject  injured  by  the  burning  of  Col6n,  having 
songht  the  aid  of  the  representative  of  his  government  in  Colombia  to 
claim  reparation  for  the  damages  he  had  suffered — the  English  minister, 
Mr.  W.  Y.  Dickson,  replied  to  him  as  follows,  pursuant  to  instructions 
fi*om  the  foreign  office :  '  From  the  reports  obtained  by  Her  Majesty's 
Government  it  clearly  appears  that  the  oestruction  of  Col6n  was  due  solely 
to  the  rei^olutionistSf  who,  declaring  themselves  against  the  government, 
succeeded  in  obtaining  complete  possession  of  the  city  for  a  short  time,  and 
possessed  thereof  set  it  on  fire  in  several  places.  It  appears  that  when 
these  events  took  place  the  Government  of  Colombia  was  entirely  unable 
to  prevent  them,  even  though  it  afterwards  accidentally  succeeded  in  put- 
ting down  the  rebellion. 

" '  Under  these  circumstances,  there  is  not,  in  the  opinion  of  Her 
Majesty's  government,  sufficient  reason  for  asserting  that  tne  destruction 
of  Col6n  was  directly  due  to  the  fault  of  the  Colombian  Government,  to 
the  extent  of  justifying  a  demand  for  redress  in  behalf  of  those  English 
subjects  who,  like  yourself,  have  unfortunately  suffered  losses  by  reason 
of  the  fire. 

"  'Therefore  I  have  to  communicate  to  you,  pursuant  to  instructions  of 
the  prime  minister,  that,  regretting  the  injuries  suffered  by  you,  /  am 
unable  to  support  your  claims  tigainst  the  Government  of  Colombia,* 

"To  terminate  the  consideration  of  this  point— it  is  to  be  observed  that 
the  Department  of  State  of  the  United  States,  on  the  8th  of  October  1888 
addressed  the  American  minister  at  Lima,  as  follows: 

" '  I  have  to  acknowledge  the  receipt  of  your  No.  420  of  the  7th  ultimo, 
in  which  you  inclose  copies  of  correspondence  with  the  minister  of  foreign 
relations  of  Peru,  on  the  subject  of  the  outrage  upon  Mr.  V.  H.  MacCord 
in  1885. 

" '  Your  note  of  the  3d  ultimo  to  Mr.  Alzamora  is  generally  approved, 
but  fur  your  guidance  in  the  future,  it  is  proper  that  the  department 
should  state  some  qualifications  of  the  doctrines  you  have  announced  on 
the  subject  of  the  liability  of  a  government  for  the  acts  of  insurgents  whom 
it  could  not  control,  and  for  the  violence  of  mobs, 

"  'In  respect  or  the  latter,  it  is  the  doctrine  of  the  department  that  a  gov- 
ernment can  not  be  held  to  strict  accountability  for  losses  inflicted  by  such 
violence.  This  subject  has  recently  been  discussed  in  the  correspondence 
between  this  government  and  that  of  China  in  relation  to  the  outrages 
inflicted  upon  Chinese  subjects  at  Rock  Springs  and  other  places  in  the 
United  States  by  bands  of  lawless  men.  While  the  United  States  have  paid 
a  considerable  sum  toward  the  relief  of  the  unfortunate  victims  of  these 
outrages,  yet  this  has  been  done  as  an  act  of  generosity  and  friendship^  and 
not  in  pursuance  of  an  acknowledged  liability.  The  position  of  this  government 
was  the  same  in  reference  to  the  attackn  on  the  Spanish  consulate  in  New 
Orleans,  in  1850,  to  which  you  advert  in  your  note  to  Mr.  Alzamora  as 
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aflbrdluff  an  acknowledgment  of  the  liability  of  a  government  for  acta  of 
mob  yioTence  toward  foreigners. 

•  •••••• 

'*  'In  regard  to  the  question  of  the  liability  of  a  government  for  the  acts 
of  ineurgenta  whom  it  could  not  control,  it  may  bo  admitted  that  there  is 
some  contrariety  in  the  opinions  the  department  has  heretofore  expressed. 
But  while  y<yu  dU  to  Mr.  Alzamara  the  contention  of  hit  government  in  regard 
to  the  liabiHty  of  the  United  States  for  the  destruction  of  a  Peruvian  ship  by 
insurgents  in  the  Chesapeake  Bay  in  1863,  it  must  also  he  remembered  that  the 
posiUan  the  United  States  took  on  thai  subject  was  that,  such  destruction^  having 
been  efeeted  by  a  sudden  attack  of  insurgents  which  could  not  by  due  diligence 
have  been  averted,  the  Oovemment  of  the  United  States  was  not  bound  to  make 
indemnity.'^  (Mr.  Rives  to  Mr.  Bnck,  Foreign  Relations  of  the  United 
States,  1888,  part  2.) 

"It  appears  to  be  beyond  all  doubt  that  the  seizure  of  the  Hero  in  this 
case  of  tne  Venezuela  Steam  Transportation  Company  was  an  unforeseen 
act,  and  force  maieure,  growing  out  of  a  sudden  invasion  of  insurgents — 
like  the  attack  on  the  Peruvian  ship  in  Chesapeake  Bay,  or  the  burning 
of  Colon,  or  the  outrages  on  the  Italians  and  Chinese  in  New  Orleans  and 
Rock  Springs — in  nowise  due  to  want  of  diligence  on  the  part  of  the 
Venezuelan  Oovemment. 

" '  When  the  cause  of  action  is  negligence,  the  plaintiff  must  prove  the 
negligence. '^    And  it  has  not  proven  it. 

''And  much  less  reason,  by  far,  is  there  to  hold  Venezuela  liable  for  the 
seizure  of  the  San  Fernando  and  the  Nutrias  by  the  revolutionists  in  pos- 
session of  Ciudad  Bolivar  from  the  Ist  of  September  1871. 

"The  former  vessel  bad  ^one  to  Nutrias,  the  terminal  point  of  its  route 
on  the  Apnre  River;  and  it  appears  from  the  letter  of  the  3d  of  July  of 
said  year,  written  from  Ciudau  Bolivar  by  Mr.  Alexander  F.  Mathison, 
agent  of  the  company,  to  the  president  of  the  same,  Mr.  Haocox,  which 
letter  figures  among  the  proofs  filed  before  the  commission,  that  the  Gov- 
ernment of  Venezuela  insisted  at  that  time  that  the  steamers  on  the  line 
between  Ciudad  Bolivar  and  Nutrias  should  always  carry  on  board  a  mili- 
tary guard  to  protect  them,  and  that  if  the  San  Fernando  was  not  under 
Snard  on  that  trip  it  was  due  to  a  voluntary  determination  by  the  said 
[athison.    See  the  following  extract  from  the  letter  aforesaid : 

'* '  I  sincerely  trust  that  everything  will  go  right,  but  I  am  very  much 
afraid  that  the  carrying  of  troops  will  involve  the  company,  and  may 
hereafter  prove  dangerous  to  our  boats,  as  it  is  sure  to  affect  that  strict 
neutrality  which  is  so  essential  in  a  country  where  the  contending  parties 
change  places  so  often.  I  have  now  reasons  to  believe  that  the  govern- 
ment party  will  insist  upon  putting  on  board,  not  a  guard  to  protect  the  boat, 
but  a  body  of  troops  which  is  intended  for  an  attack  upon  the  opposite 
party.  You  may  rest  assured  that  I  will  do  all  in  my  power  to  make  things  go 
straight  and  give  no  cause  of  complaint' 

"Still  more:  It  appears  from  the  same  testimony  and  from  the  evidence 
of  the  president  of  the  company  that,  on  the  morning  of  the  2d  of  Septem- 
ber, while  the  ^f»  Fernando  was  returning  from  Nutrias  on  the  same  trip 
and  was  taking  wood  a  hundred  miles  or  so  from  Ciudad  Bolivar,  a  canoe 
came  alongside  with  a  communication  from  the  captain  of  the  port  for  Mr. 
Mathison  or. Mr.  Hancox,  who  were  on  board,  or  for  Captain  Brinkc^rhoff, 
in  which  they  were  informed  that  the  '  Blue'  party  had  taken  the  Hero, 
and  were  advised  to  return  to  the  interior  to  prevent  the  San  Fernando 
from  falling  into  their  hands. 

"  Hancox,  after  mature  deliberation  during  the  rest  of  tbe  day  and  all 
of  the  night,  determined,  on  the  3d,  to  continue  the  trip  to  Ciudad  Bolivar, 
and  there  the  steamer  was  seized  by  the  very  cax>torH  of  the  Hero, 

"As  regards  the  Nutrias,  it  was  safe  in  Port  of  Spain  from  the  3d  of 
September.  Mr,  Hancox  again  wished  to  take  her  thence  to  Ciudad  Boli- 
var; he  requested  clearance  of  the  vessel  from  the  legitmate  consul  of 
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Vtiiieziu'la;  this  offifinl  not  only  nsfaspd  clearaueOj  bnt  eDcleavori 
Muailo  liiiii  from  Ills  piirjMJSo,  Ijiy in^  liefor©  him  tbe rif<ks  to  wliicli  h« 
th<*  stomni«rniid  (luM-ninfHUiy  tc»  which  ifc  belcnif^^rl  tt  h<Minitiniio« 
trips  to  placc'tt  tiiuk'r  the  t'^introl  of  th*^  cti^ruies  of  th<'  ^i)v<?riiDie*iit. 
paid  IIS  ifiut'h  attrition  to  tlita  wiirniu;^  as  lie  hitd  to  that  rewpei 
San  Fernando,  and  of  hU  owu  volition  he  again  took  the  yntrui9  t 
Bolivar;  wht^re  the  *  Hhiea '  took  ifc  from  him»  as  they  had  provioii 
the  Jfero  iiiid  the  iSan  Fernando. 

*'Itwa8  of  neceBHity  tlio  duty  and  the  rij^jht  of  the  OoveninieDt 
K  lie  la  to  oppose  the  contiiuiiiig  of  thi>  trip  of  thin  Lint  vessel  t 
Jiolivsir,  thiH  behi^i;  the  hewfc  nieaiiH  of  i>reveiitiii}f  hfi",  under  tin 
8taJiro«  of  thf  time,  from  falling  into  the  handjiof  tlio  insnrffents 
already  nidi^od  the  Hem.  It  coiikl  thus,  on  the  one  aside,  paralyze  to 
ilejjn^o'tho  for<'e8  Hud  the  activity  of  tli<^  revolution ,  and  place  i 
powitmu  more  6a.**ily  to  reineea  it,  and  more  eHicaclouftily  to  provi* 
defenwH  of  the  Stat*'  of  tTiiayaiia;  on  the  other  sid*^^  it  alTtirtled 
proof  that  ifc  omitted  nothing  on  its  part  that  could  serve  for  the  p 
of  the  ])ropeity  of  the  company.  Whatever  reiison?*  the  latte 
agentH  oil  hoanl  of  tho  S^itt  Fermittdo  may  have  hafl  fur  ^oin>j  to  t  in 
vaiv  it  is  certain  that  if  they  had  harkeiiefl  to  the  ndvii'e  and  w 
tht*  tap  tain  of  said  port,  the  steamer  conid  not  have  heeu  t;*ke 
thno  hy  the  revokitioid>its  in  control  of  the  city. 

**TlieBfimo  may  be  waid,  with  greater  fone,  if  jiosHihle,  of  th( 
A  little  more  defrreace  to  the  sngj^estion  and  admonition  of  the 
agent  of  Venezuela  in  l*ort  of  8p:iin  Monid  have  Knltiied  to  8a\ 
time,  the  interests  of  the  compjiiiy  fri>m  a  n*'W  violence  hy  the  •  i 

*'  Neither  of  tlio  two  steamers  was  hereft,  daring  that  periiut  ol 
of  thii  [iroteetion  of  the  Veneznlean  (Jovornment,  in  so  fur  as  the 
the  war  perniitted  it  to  alFord  this.  We  d*>,  though,  afc  ovpry  »U'\ 
the  nian:igi*rs  and  agents  of  the  company  the  prudence  and  rir 
tion  of  husiineHa  mt  n^  and  the  roMpeet  and  Holmiinfiion  whieh  ev 
should  oHserv*'  with  rt^gard  to  the  pnblie  authority  of  the  count 
he  has  transferred  hin  iudu>«try  ami  liis  bnaiDoss.  About  the 
April  1871  the  State  of  Apure  was  invaded  hy  iiiHiirgmt  for<;e«^ ' 
poHHeeHion  of  Ntitria«,  The  governmeiit  of  Caracas  believed  it 
duty  to  order  the  authorities  of  San  Fernando  to  saspend,  w 
eonditioii!!  (Hifaiiied,  the  license  whlih  the  Xutriaa  had  to  itavig: 
as  tlie  port  of  the  aarne  name.  A  like  order  was  afterward  tm 
to  the  authoritii'S  of  C'indad  Bolivar  <ht  eatdj  ca-casion  Mr- 
complained  bitterly  of  this  most  reasonable  mt^iiaure»  whi<  h  mi 
or  less  affect  the  resalts  of  that  y<'ar's  busine«»,  and  in  whieh 
qitiMitly  Haw  nothing  bnt  »n  illegal  aet  of  a  *;overnment  thnt  i 
itself  little  or  not  at  all  in  the  advance  tif  trade,  an  attack  cm  the  . 
flag  and  on  the  rights  of  the  company,  whith  h*'  [»ro|iuBeil  to  r 
jnat  gronnde  for  a  fntnre elaiiii.  See,  in  the  rvidenee,  hiH  h- tters o 
of  Mi*y  and  the  19th  of  Jane  1S71  to  Mr,  Wii|ipermaaii  at  Trinida 

^*The  Hei/nre  of  the  Sun  Fernandtf  Skjul  XntrktH  waathe  fun  It  of 
eox,  and  tlie  direct  and  immefliate  reeult  of  his  own  act^  done 
ileliberation,  iiial  ntit  of  atts  by  the  Uovennuent  of  V'one/nel.'i. 

**  Even  nilmltting  that  he  is  not  reaiiouHihlo  to  Venezuida  forhii 
in  tJieBo  partirii|ju:a,  it  most  be  plain  beyon^l  iieradvcnture  that 
entitled  to  ehiim  from  Venezuela  iudentnity  for  the  ilamages  to  i 
of  his  own  motion ^  expo«ed  hia  two  vea&els  by  takiiij^  them  into  the 
of  the  enemy, 

^'  The  <  liargpof  neglecting  to  pnnish  those  guilty  of  the  wrongs 
this  claim  is  founded^  and  which  is  now  inHinuated  for  the  tir«t 
jnMt  gronnd  for  holding  the  tiovcrnnient  of  Veuei?;uela  liable, 
proved  like  all  the  other  rlinrges,  Asa  general  rule,  the  priva 
citizens  do  ii<*t  compromise  the  liability  nf  the  «tate,  save  wh 
prevent  tliese  and  faila  to  do  ho,  or  when,  after  their  con^oimt 
approves  or  ratifiee  them  in  aome  wny ;  jind  Venezuela,  far  from  a 
or  ratifying  the  nets  committed  by  the  *  lilui^s'  of  San  Feniando 
dad  llolivar,  made  war  on  them  so  ai'tively  and  etlieacioQsly 
uioutba  later  it  had  subdued  them  in  both  idaces,     Dilftcult  woiil 
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produce  an  example  of  a  more  energetic  and  solemn  reproof.  If  for  rea- 
sons of  state  it  tbooelit  proper  in  1873  to  seal  the  national  peace  with  for- 
giveness for  political  ofifenseSy  no  other  sovereignty  has  a  right  to  call  her 
to  account  for  that  sovereign  act.  The  state  is  not  liable  for  what  as  a 
political  entity  it  does  for  the  public  welfare. 

'"In  1883/  says  Calvo,  'Alfonso  XII.  was  passing  through  Paris  on  his 
return  from  Germany,  and  while  going  alonfi^  the  streets  of  the  capital 
hisses  and  shouts  were  directed  at  him,  on  the  ground  that  he  had  been 
named,  according  to  custom,  honorary-  colonel  of  a  German  regiment.  The 
aathors  of  this  gross  demonstration  deserved  to  be  punished  for  the  offense 
to  the  head  of  a  foreign  state,  but  the  complaint  of  the  offended  party 
was  necessary  in  order  to  prosecute  them^  and  he  refrained  from  lodging 
it,  contenting  himself  with  the  apoloffies  of  the  President  of  the  Republic? 

"  •  In  1885,  because  a  certain  French  correspondent  had  disappeared  in 
upper  Egypt,  a  daily  of  Paris  opened  up  a  violent  campaign  against  the 
Queen  of  England  and  her  ambassador.  It  moreover  organized  a  hostile 
meeting  and  a  demonstration  directed  against  the  house  of  the  English 
embassy.  There  was  no  complaint  on  the  part  of  those  offended  on  this 
occasion  either,  nor,  consequently,  an  application  of  the  eighty-fourth 
article  of  the  French  penal  code.' 

'<  'Apropos  of  the  subject  of  the  Caroline  Islands,  the  rabble  of  Madrid 
allowed  itself  to  be  drawn  into  the  most  reprehensible  eltcesses  against 
ihe  house  of  the  German  minister  near  the  Court  of  Spain.  The  ofl^nded 
power  did  not  demand  the  punishment  of  the  offenders.  It  was  content 
with  the  apologies  of  the  Spanish  Government  and  the  repairing  of  the 
material  damages  at  the  expense  of  Spain.' 

**  In  1869,  Venezuela  saw  fit  to  open  her  internal  navigation  to  the  flags 
of  the  whole  world.  The  United  States  alone  accepted  the  offer.  Taking 
advantage  of  it,  the  Venezuela  Steam  I'ransportation  Company  established 
a  line  between  Port  of  Spain,  Trinidad,  and  Ciudad  Bolivar,  capital  of 
the  State  of  Gnayana,  on  the  Orinoco  River,  dedicating  the  steamer  Hero 
to  this  service ;  and,  connecting  therewith,  another  line  from  Ciudad  Boli- 
var to  San  Fernando  and  Nutrias  on  the  Apure,  an  affluent  of  the  Orinoco, 
with  two  other  steamers. 

"Up  to  that  point  of  time  in  the  civil  war  which  then  afflicted  Vene- 
zuela, the  State  of  Gnayana  had  had  the  good  fortune  to  preserve  peace, 
and  the  company  running  the  two  lines  aforesaid  that  of  enjoying  with- 
ont  interruption  all  the  imI vantages  of  that  exterior  and  interior  traffic  of 
the  Orinoco  which  its  exceptional  situation  afford. 

**0n  the  28th  of  August  1871,  however,  the  Hero  was  surprised  and 
detained  at  Gnayana  la  Vieja,  one  of  the  stopping  places  on  her  customary 
route,  by  forces  of  the  revolutionary  party  who  appeared  there  suddenly. 
They  appropriated  her  to  their  own  use  and  obliged  her  to  transport  and 
tow  them  to  Ciudad  Bolivar,  which  they  attacked  and  took  on  the  1st  of 
September. 

"The  San  Fernando,  which  was  on  the  way  down  from  Nutrias,  on  the 
opposite  bank,  received  on  the  29th  of  August,  while  in  transit,  notice 
of  the  seizure  of  the  Hero^  communicated  by  the  captain  of  too  port 
of  Ciudad  Bolivar,  and  a  warning  to  return  to  the  interior  to  avoid  any 
danger.  The  officers  on  board,  having  considered  the  matter  well,  de- 
termined the  notice  to  be  unadvised,  decided  to  continue  the  trip,  and 
upon  its  arrival  the  vessel  was  seized.  Later  on  the  Nutrias  cleared  at 
Port  of  Spain  by  Mr.  Hancox,  for  Ciudad  Bolivar,  notwithstanding  the 
admonition  of  tne  Venezuelan  consul,  likewise  fell  into  the  power  of 
the  enemies  of  the  government,  who,  from  that  time  and  for  four  consecu- 
tive months,  held  the  two  steamers  in  their  military  service,  being  run 
by  engineers  and  machinists  of  the  company,  who  by  its  direction  re- 
mainedon  board,  and  without  whom  the  steamers  would  have  been  use- 
leas,  and  carrying  to  San  Fernando,  to  Nutrias,  and  everywhere,  desolation 
and  death. 

''At  the  close  of  the  conflict,  or  when  it  was  about  closing,  the  United 
States  asked  and  received  permission  of  Venezuela  to  send  a  war  vessel 
to  olaim  the  return  of  the  steamers. 
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^*And  in  tne  end  the  company  presents  itself,  demanding  from  Venezuela  pay 
for  the  services  rendered  by  the  vessels  to  its  enemies;  and  indemnity  for  the 
damages  and  injuries  thereby  incurred, 

''Let  us  suppose,  now,  that  the  eyents  thus  related  had  taken  place, 
mutatis  mutandis,  in  the  United  States  of  America ;  that  in  1859,  for  example, 
they  had  deemed  it  advisable  to  open  to  the  world  the  navigation  of  their 
great  rivers  and  lakes;  that  pursnant  to  this  invitation,  if  it  is  wished  to 
so  call  it,  a  Venezuelan  company  had  established  a  line  of  steamers  from 
Havana  to  New  Orleans,  ana  another  from  New  Orleans,  via  Memphis,  to 
St.  Louis.  That  a  short  time  thereafter  the  war  of  secession  brealcs  out; 
that  Louisiana  still  for  a  short  while  maintains  her  normal  political  rela- 
tions with  the  Union,  and  on  a  day  least  thought  of  some  resolute  com- 
panies of  secessionists  from  Mississippi  and  Alabama  take  possession  of  the 
forts  on  the  river  below  New  Orleans,  detain  one  of  the  YenezneUa 
steamers  running  between  Havana  and  the  latter  port,  which,  without 
knowledge  of  what  has  happened,  is  proceeding  to  its  accustomed  destina 
tion,  iuipress  her  into  their  service  and  force  her  to  transport  and  tow  them 
to  New  Orleans,  which  city  they  take,  establishing  themselves  in  the  name 
of  the  Confederate  government  before  the  United  States  have  been  able  to 
dispose  of  means  necessary  to  change  the  condition  of  things;  that  in 
Baton  Rouge  another  of  the  Venezuelan  steamers  of  the  second  line  is 
advised  by  the  United  States  ofSoer  in  command  of  the  port  of  the  seizure 
of  the  steamer  from  Havana  and  of  the  danger  she  runs  of  bein^^  seized 
also,  in  view  of  which  she  is  warned  to  return  upstream  to  St.  Louis;  that 
the  oitlcers  of  the  vessel  pay  no  attention  to  the  notice,  continue  on  to  New 
Orleans,  and  are  there  captured ;  that  immediately  thereafter  another  vessel 
of  the  same  line,  lying  safe  in  Havana,  is  obstinately  carried  by  its  owners 
to  New  Orleans  and  likewise  seized  by  the  secessionists,  who  engage  the 
two  vessels  and  the  masters^  engineers,  and  machinists  furnished  by  the 
company,  in  military  operations,  which  for  several  months  continue  to 
spread  devastation  from  New  Orleans  to  Memphis,  Cincinnati,  Louisville, 
St.  Louis,  etc. ;  and  that  finally,  after  1865,  the  Venezuelan  company  for- 
wards to  the  Government  of  the  United  States  a  bill  for  those  serriees  which 
their  vessels,  willingly  or  unwillingly,  had  rendered  in  the  destruction  of 
those  communities! 

"Suppose  that  this  claim,  after  having  been  presented  through  diplo- 
matic channels,  and  persistently  rejected  for  twenty  years  by  the  United 
States,  had  evc^ntually  been  submitted  to  the  arbitrament  of  this  commis- 
sion, to  be  decided  on  the  diplomatic  correspondence  between  the  two  gov- 
ernments and  such  legal  evidence  as  might  be  adduced  by  the  contracting 
parties  in  accordance  with  Justice  and  equity  and  the  principles  of  inter- 
national law. 

"For  my  part,  I  should  not  have  considered  that  I  was  doing  my  duty, 
upon  those  principles  which  have  always  entered  into  the  mutual  rela- 
tions of  all  civilized  governments,  had  I  not  held  the  United  States  free 
from  every  international  obligation  to  indemnify  the  Venezuelan  enterprise 
for  the  losses  growing  out  of  the  acts  of  the  Confederates. 

"The  imaginary  acts  in  the  preceding  supposition  are  a  true  counterpart 
of  those  committed  in  Venezuela  against  the  steamers  of  the  American 
company,  in  whose  interest  this  case  has  been  prosecuted.  In  the  society 
of  nations  all  are  speriHcally  etjual.  It  is  the  duty  of  each  state  to  respect 
the  eciuality  of  the  others,  as  it  is  its  right  to  demand  that  its  own  be 
respected.  The  idea  of  equali  tjr  impli<«  that  of  the  application  of  one  and 
the  same  law  of  justice  and  en  uity,  and  of  the  general  principles  of  inter- 
national law  in  like  cases.  The  circumstance  tnat  Venezuela  is  a  state  of 
only  2,500,000  of  inhabitants,  whilst  the  United  States  has  70,000,000,  is  a 
matter  of  not  the  slightest  weight  in  that  connection,  except,  indeed,  that 
it  may  remind  one  of  that  sacred  passage  in  commendation  of  such  as  not 
only*  do  Justiccj^  but  also  *ix)VE  mercy.'  Venezuela,  however,  in  the  present 
case,  as  can  not  be  too  often  repeated,  has  desired  nothing  but  simple 
'justice. ' 

"This  opinion  is  submitted  as  a  solemn  protest  against  the  diametrically- 
opposite  rules  which  animate  the  present  decision. 

"  I  believe  that  the  claims  should  have  been  disallowed." 
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CHAPTER  XLL 


CASE  OP  THE  WHALE  SHIP  "OANADA":  PEOTOOOL 
BETWEEN  THE  UNITED  STATES  AND  BBAZIL  OP 
MABOH  14, 1870. 

On  December  20, 1856,  Mr.  Alex.  H.  Glem- 
ents^  United  States  consul  at  Pernambuco, 


reported  to  the  Department  of  State  the  arri- 
val at  that  port,  on  the  Idth  of  the  month,  of  Barton  Eicket- 
8on,  master  of  the  American  whaling  ship  Canada,  545  tons 
burden,  owned  by  Gideon  Allen  and  others,  of  New  Bedford, 
Massachusetts.^  Captain  Eicketson  brought  with  him  all  the 
crew  of  his  ship  except  Francisco  Eosa,  the  fourth  mate;  a 
Portuguese  named  Pequeno;  and  the  cook,  who  had  died  at  sea. 
Immediately  on  his  arrival  at  Pernambuco  Oaptain  Eicketson 
entered  before  Mr.  Olements  a  protest,  in  which  he  was  joined 
by  the  members  of  the  crew  who  accompanied  him.  In  this 
protest  it  was  stated  that  the  Cana4a  sailed  from  New  Bedford 
for  the  Northern  Pacific  by  way  of  the  Horn  October  16, 1856, 
and  went  ashore  on  the  Gargas  Eeef,  near  the  mouth  of  the 
Eio  del  Norte,  nine  miles  from  shore,  off  the  coast  of  Brazil, 
on  the  27th  of  the  following  month;  that  the  captain  and  crew, 
finding  that  the  ship  was  making  no  water,  proceeded  to 
lighten  her,  and  after  five  days'  labor  had  succeeded  in  hauling 
her  to  a  place  where,  in  an  hour  or  two,  she  could  have  been 
brought  to  her  moorings  outside  the  reef,  when,  just  as  they 
were  attaching  the  last  hawser  to  haul  her  to  this  place  of 
safety,  a  party  of  Brazilian  soldiers,  under  the  command  of  an 
officer  whose  services  had  repeatedly  been  refused,  boarded  the 
ship  and  ordered  the  men  to  cease  hauling;  that  the  master 
ordered  the  men  to  continue  their  work,  but  that  they  were 
prevented  from  doing  so  by  the  Brazilians,  who  took  possession 


^H.  Ex.  Doc.  13,  41  Coug.  3  Bess. 
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of  the  ship;  that  the  master  then  formally  abandoned  the  ship 
to  the  Brazilian  authorities  and  gave  notice  that  he  shoold 
seek  redress  through  his  Government  j  that  subsequently, 
though  the  Brazilians  had  loosened  the  hawser  and  caused  the 
ship  to  set  back  on  the  rocks,  the  master  offered  to  take  charge 
of  her  and  haul  her  off  again,  but  the  Brazilian  officer  refused 
to  permit  the  ship  to  be  removed,  and,  assuming  possession  of 
the  ship  and  all  the  property  on  board,  caused  the  sails  and 
cargo  to  be  taken  ashore.  This  protest  was  signed  by  the 
master  of  the  ship,  by  the  first,  second,  and  third  officers,  and 
by  twenty-two  men.  Kot  long  afterward  the  vessel  became  a 
wreck;  the  cargo  and  stores  were  sold  by  Brazilian  officers, 
and  the  proceeds  were  paid  into  the  Brazilian  treasury. 

On  January  23,  1867,  the  minister  of  the 
Diplomatio  Cone-  United  States  at  Eio  de  Janeiro,  Mr.  Trous- 
dale,  brought  the  protest  to  the  notice  of  the 
imperial  government,  and  claimed  ^^full  and  complete  redress 
for  the  wrongs^  recited  in  it.  Subsequently  the  owners  of  the 
ship  presented  a  claim  to  the  Department  of  State  in  which 
they  asked  for  damages  from  Brazil  to  the  amount  of  $212,365. 
Mr.  Trousdale  was  instructed  to  press  the  case.  He  was  in- 
formed that  items  for  prospective  or  speculative  profits  must 
be  stricken  out  of  the  claim ;  but  he  was  directed  to  ask  indem- 
nity for  the  personal  losses  of  the  officers  and  crew  and  for 
the  expenses  of  their  subsistence  abroad  and  their  return  to 
the  United  States.  These  demands  were  duly  presented  June 
29,  1857.  In  reply  the  Brazilian  Government  maintained  that 
the  ship  was  wrecked  in  Brazilian  waters;  that  the  Brazilian 
soldiers  went  on  board  of  her,  at  the  request  of  the  ma49ter, 
for  the  purpose  of  rendering  assistance  and  preventing  embez- 
zlement by  lightermen  from  the  neighboring  shores;  that  it 
a])peared  by  an  official  survey  that  the  ship  was  lost  when  tlie 
soldiers  arrived;  that  she  then  had  6  feet  of  water  in  her  hold, 
and  that  she  had  not  been  hauled  off  the  reef;  that  the  ship 
was  30  years  old;  that  the  crew  were  raw  and  insubordinate, 
and  that  the  articles  on  board  were  of  small  value.  It  was 
also  charged  that  the  ship  was  run  ashore  purposely.  As  evi- 
dence in  support  of  these  allegations  the  Brazilian  Govern- 
ment produced  the  report  of  a  chief  of  police,  a  survey  of  the 
waters  in  which  the  wreck  occurred,  an  account  of  the  personal 
property  saved,  and  the  deposition  of  a  Brazilian  subject  resid- 
ing near  the  scene  of  the  accident.    Besides  these  things  there 
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was  a  paper  purporting  to  contain  the  examination  of  Bosa, 
the  fourth  mate,  dated  March  2, 1857,  but  not  signed,  and  a 
paper  purporting  to  contain  the  deposition  of  the  Portuguese 
sailor,  Pequeno. 

On  the  3d  of  July  1868  the  owners  of  the  Oanadu  trans- 
mitted to  the  Department  of  State  an  original  affidavit  of 
Bosa,  taken  on  the  23d  of  the  preceding  month,  before  the 
probate  judge  of  Bristol  Oounty,  Massachusetts,  affirming 
the  substantial  truth  of  Captain  Bicketson's  protest,  and  de- 
claring that  he  refused  to  sign  the  statement  prepared  for  his 
signature  at  the  time  of  the  survey,  and  that  he  had  never 
given  his  assent  to  any  statements  differing  from  those  in  his 
affidavit. 

For  a  period  of  ten  years  the  diplomatic 
"*faa!tion  "  corresi)ondence  in  the  case  was  suspended, 
chiefly  because  of  the  civil  war  in  the  United 
States;  and  when,  in  1868,  the  correspondence  was  revived  by 
the  United  States,  the  Brazilian  Government  contended  that 
it  had  a  right  to  regard  the  case  as  closed,  and  the  denial  of 
the  claim  as  acquiesced  in,  by  reason  of  the  lai)se  of  time.  This 
contention  did  not,  however,  preclude  a  long  discussion  of  the 
merits  of  the  case  and  of  the  conflicting  evidence  produced  by 
the  two  governments.  Convinced  that  such  a  discussion  was 
profitless,  Mr.  Seward,  on  January  23,  1869,  instructed  Gen. 
J.  Watson  Webb,  then  minister  of  the  United  States  at  Bio  de 
Janeiro,  that  the  United  States  were  satisfied,  from  the  repre- 
sentations and  arguments  of  Brazil,  that  the  ship  went  ashore 
within  the  jurisdiction  of  Brazil,  though  the  error  of  the 
United  States  in  this  regard  arose  from  the  use  of  Brazilian 
official  charts;  and  that,  in  order  to  avoid  the  necessity  of 
seeking  further  evidence,  the  United  States  would  accept,  as 
the  smallest  admissible  amount,  the  sum  of  $70,000,  in  full 
discharge  of  the  claim,  if  it  should  be  paid  immediately.  The 
Brazilian  Government  having  refused  this  proposition,  the 
United  States  proposed  arbitration;  and  this  was  accepted. 
By  a  protocol  signed  at  Bio  de  Janeiro  March  14, 1870,  by  the 
envoy  of  the  United  States  and  the  minister  for  foreign  aftairs 
of  Brazil,  the  claim  of  the  owners  of  the  ship  and  cargo  was 
"submitted  to  the  arbitration  and  award  of  Edward  Thornton, 
esq..  Commander  of  the  Bath,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  Her  Britannic  Majesty  at  Wash- 
ington,'^   Each  government  was  required  to  lay  its  "written 
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or  printed  case,"  with  the  '^docaments,  correspondencdt  s^nd 
evidence"  on  which  it  relied,  before  the  arbitrator  before  Jane 
Ij  1870;  and  the  arbitrator  was  required  to  <^  decide  the  ques- 
tions submitted  to  him  upon  such  case,  documents,  correspond 
ence,  and  evidence."  The  Secretary  of  State  of  the  United 
States  and  <Hhe  minister  or  other  public  representative"  of 
Brazil  in  the  United  States  were  to  act  as  the  agents  of  their 
governments.  The  arbitrator  was  authorized  to  employ  a 
clerk,  at  such  rate  of  remuneration  as  he  should  think  proper. 
All  expenses  were  to  be  paid  by  the  two  governments  in  equal 
portions. 

There  were,  as  stated  in  the  case  of  the 
avMtiosis  at  imA.  United  States,  but  three  questions  at  issue 
between  the  two  governments: 

1.  Whether  the  United  States  was  barred  by  lapse  of  time 
from  prosecuting  the  claim. 

2.  Whether  the  vessel  was  lost  and  the  voyage  determined 
by  the  illegal  interference  of  the  Brazilian  officials. 

3.  What  was  the  amount  of  the  damage  which  the  owners  of 
the  vessel  had  suffered  f 

As  to  the  first  question,  the  argument  lay  within  a  narrow 
compass.  For  ten  years  the  United  States  failed  to  reply  to  a 
note  of  the  Government  of  Brazil  of  September  30, 1857,  deny- 
ing the  validity  of  the  claim.^  The  explanation  given  of  this 
circumstance  was  that  <<  the  delay  was  caused  by  internal  dis- 
sensions in  the  United  States."  It  was  furthermore  main- 
tained in  the  case  of  the  United  States  that  no  delay  could  be 
construed  as  an  admission  of  the  justice  of  the  Brazilian  posi- 
tion, since  ^'the  acquiescence  of  a  sovereign  government  can 
never  be  assumed  from  lapse  of  time; "  and  in  support  of  this 
assertion  the  case  of  the  United  States  cited  the  well-known 
common-law  maxim,  ''  mullum  temptis  ocairrit  regi.^  It  may 
be  observed,  however,  that  this  maxim,  which  merely  expresses 
the  law  as  between  sovereign  and  subject,  possesses  no  inter- 
national authority,  and  that  its  invocation  added  little  or 
nothing  to  the  reply  of  the  United  States  to  the  suggestion  of 
acquiescence.  The  case  of  the  United  States  also  referred  to 
the  claim  of  the  schooner  John,  which  was  allowed  by  the  com- 
mission under  the  convention  between  the  United  States  and 
Great  Britain  of  February  8,  1853.    In  respect  of  that  claim 

>  ViRcount  Maranguapo  to  Mr.  Trousdale,  September  30, 1857,  U.  Ex.  Doo. 
13,  41  Cong.  3  sens.  38. 
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the  case  of  the  United  States  observed  that  <<  the  injury  com- 
plained of  was  suffered  in  1815;  it  was  first  brought  to  the 
notice  of  Her  Msyesty's  government  in  1850;  and  although 
the  length  of  time  since  the  injury  was  considered  in  the  dis- 
cussion, the  claim  was  allowed  and  paid."  In  this  statement 
one  feature  of  the  case  of  the  John  was  not  adverted  to.  The 
John  was  captured  by  a  British  man-of-war  in  1815,  at  a  time 
when,  by  the  Treaty  of  Ghent,  x)eace  existed  at  the  place  of 
capture,  dnder  these  circumstances  the  treaty  required  the 
vessel  to  be  restored ;  but  she  was  lost  by  the  negligence  of  the 
captor,  and  the  owners  could  only  make  a  claim  for  compensa- 
tion. This  the  owners  did  in  the  first  instance  by  a  suit  against 
the  commander  of  the  man  of  war  in  the  British  court  of  admi- 
ralty. The  case  was  decided  against  them  in  1818,  on  the  ground 
that  the  commander  was  not  personally  liable  for  the  capture, 
since  notice  of  the  conclusion  of  peace  had  not  then  reached  him. 
The  claim  was,  however,  by  this  means  made  a  matter  of  judi- 
cial record  in  Great  Britain,  and  the  facts  on  which  it  rested 
were  fully  established;  and  the  failure  of  the  owners  of  the 
vessel  to  prosecute  their  claim  against  the  British  Government 
at  an  earlier  day  was  satisfactorily  explained  by  their  personal 
misfortunes.  The  case,  therefore,  was  not  one  where  the  claim- 
ant had  for  years  wholly  forborne  to  prosecute  his  demands 
till  the  opposite  party,  to  whom  no  notice  had  been  given,  was 
deprived  of  proper  means  of  defense.  The  principal  question 
involved  in  the  lapse  of  time  was,  under  the  circumstances, 
that  of  a  failure  diligently  to  prosecute  the  claim.  In  the  case 
of  the  Canada  the  claim  was  presented  to  the  Brazilian  Gov- 
ernment at  once,  and  the  only  question  involved  in  the  lapse 
of  time  was  that  of  an  intermission  in  the  prosecution.^ 

As  to  the  question  of  the  loss  of  the  vessel  and  the  deter- 
mination of  the  voyage  the  two  governments  were  not  wholly 
at  variance.  It  was  admitted  that  the  acts  complained  of 
were  done  not  only  in  Brazilian  waters,  but  also  by  officials 
who  had  a  right  to  enter  the  vessel.  It  was  claimed,  however, 
by  the  United  States  that  those  acts  "were  beyond  the  legiti- 
mate sphere  of  the  authority  of  the  officials  who  committed 
them;  were  in  violation  of  the  courtesy  required  by  the  comity 
of  nations  to  be  observed  toward  a  foreign  vessel ;  were  done 
in  opposition  to  the  protest  of  the  master  of  the  ship,  and  were 
the  direct  cause  of  the  loss  of  the  vessel  and  of  the  necessity 

1 S.  Ex.  Doc.  103,  34  Cong.  1  sess.  427. 


Digitized  by 


Google 


1738        INTERNATIONAL  ARBITRATIONS. 

of  landing  the  cargo."  The  charge  that  Captain  Eicketson  ran 
the  ship  agronnd  for  the  purpose  of  getting  the  insurance  on 
her  was  contradicted  by  the  testimony  of  the  officers  and  crew 
and  rested  solely  on  the  alleged  deposition  of  Bosa,  which  was 
not  signed  by  him  and  which  he  had  repudiated,  and  the  paper 
purporting  to  contain  the  statement  of  Pequeno,  a  paper  like- 
wise neither  signed  nor  sworn  to.  On  the  other  hand,  apart 
from  the  positive  testimony  of  the  officers  and  crew  as  to  the 
circumstances  of  the  grounding,  the  character  of  Captain 
Bicketson  was  amply  vouched  for. 

The  case  of  the  United  St.ates  maintained  that  up  to  the 
moment  when  the  Brazilian  officers  and  soldiers  were  said  to 
have  taken  possession  of  the  vessel  there  was  no  real  conflict 
between  the  Brazilian  and  the  American  testimony.  Accord- 
ing to  the  Brazilian  statements,  during  the  five  days  when  the 
master  was  hauling  the  ship  off  the  rocks  she  had  water  in  her 
hold  and  the  pumps  were  playing.  The  protest  of  the  master 
and  crew  stated  that,  in  order  to  lighten  the  ship,  the  water 
in  the  barrels  which  were  intended  for  whale  oil  was  let  loose 
and  pumped  out.  The  Brazilians  stated  that  the  ship  when 
seized  had  six  feet  of  water  in  her  hold.  The  master  admitted 
that  she  had  water  in  her  hold  from  the  barrels,  but  averred 
that  when  he  saw  her  the  day  after  the  seizure  she  had  bumped 
upon  the  rocks  and  taken  in  six  feet  of  water.  The  difference 
in  time,  of  twelve  hours,  would  reconcile  the  two  accounts. 
The  Brazilians  said  that  the  false  keel  had  broken  loose.  The 
master,  officers,  and  crew  stated  the  same  thing,  but  said  that 
the  loss  involved  no  serious  injury.  The  Brazilians  stated 
that  the  sides  of  the  ship  had  been  damaged  by  the  rocks.  The 
protest  admitted  this,  but  disclosed  the  fact  that  a  contrivance 
had  been  adopted  for  preventing  further  collisions.  According 
to  the  Brazilian  statements  the  master  requested  the  inter- 
vention of  the  soldiers  to  prevent  annoyance  and  embezzlement 
by  lightermen.  The  master  stated  that  people  came  from  the 
shore,  annoyed  him,  and  sold  liquor  to  his  men;  and  although 
the  protest  denied  that  any  request  for  assistance  was  made, 
the  case  of  the  United  States  conceded  that,  in  the  confusion 
of  tongues,  the  Brazilians  might  have  understood  such  a  request 
to  be  made. 

Up  to  this  point  the  case  of  the  United  States  maintained 
that  there  were  no  serious  discrepancies  in  the  testimony; 
that  everything  went  to  show  that  the  ship,  after  she  had  gone 
aground,  was  found  to  have  sustained  only  trifling  injuries; 
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that  she  was  lightened  by  emptying  the  oil  barrels  of  water; 
that  she  was  hauled  back  260  feet  over  the  path  by  which  she 
had  groanded;  and  that  another  hoar  or  two  of  labor  woald 
have  taken  her  off  the  reef;  that  the  only  positive  testimony 
offered  by  Brazil  adverse  to  these  conclusions  was  the  survey 
made  February  14,1857;  and  that  the  opinions  expressed  by 
the  ofBicer  who  conducted  the  survey,  opinions  unsupported  by 
contemporaneous  evidence,  and  based  on  what  was  observed 
as  to  the  position  and  appearance  of  the  ship  two  months  and 
a  half  after  she  had  been  exposed  to  the  force  of  the  seas,  were  * 
purely  scientific  inferences,  entitled  to  no  weight  as  against 
the  positive  testimony  adduced  by  the  United  States. 

The  case  of  the  United  States  also  contended  that  beyond 
this  i>oint  the  testimony  on  both  sides  continued  to  agree  in 
certain  particulars.  It  was  conceded  that  the  men  who  went 
on  board  the  ship  were  armed  soldiers,  under  the  command  of 
an  officer;  that  the  force  was  sufficient  to  overcome  any  con- 
certed hostile  movement  on  the  part  of  the  crew;  that  the 
soldiers,  after  they  reached  the  deck,  remained  on  duty  under 
command ;  that  they  removed  their  bayonets  from  the  sheaths 
by  order  of  the  commander,  and  affixed  them  to  their  muskets; 
that  Captain  Eicketson  then  abandoned  the  ship  and  went 
below;  and  that  soon  afterward  the  ship  was  upon  the  rocks, 
which  she  never  left  again.  As  to  the  character  of  the  inter- 
vention, however,  the  two  governments  were  at  variance.  The 
Brazilian  Government  alleged  that  it  was  undertaken  at  the 
solicitation  of  the  master,  and  was  friendly,  and  that  the  fix- 
ing of  the  bayonets  was  done  without  hostile  intent  and  in 
accordance  with  a  regulation  of  the  Brazilian  service.  The 
United  States  Government,  on  the  other  hand,  maintained  that 
the  intervention  was  undertaken,  not  for  the  protection  of  the 
vessel,  but  in  the  interest  of  the  Brazilian  revenues;  and  in 
this  relation  the  case  of  the  United  States  said : 

"The  force  that  occupied  the  Canada  was  military  in  form, 
but  was  under  the  direction  of  the  civil  service.  The  Canada 
had  been  lying  in  Brazilian  waters  for  several  days.  She  had 
unladen  some  of  her  cargo.  She  had  had  frequent  communi- 
cation with  the  shore  through  the  lightermen,  who  had  brought 
liquors  and  other  supplies  to  the  crew.  It  is  certain  that  this 
visit  was  a  customs  visit.  The  president  of  the  province  had 
sent  the  force  there  to  aid  the  customs  authorities  in  enforcing 
the  laws.  These  officers  evidently  overestimated  the  danger 
of  the  Canada,  and  underestimated  the  energy  and  resources 
of  the  captain  and  crew  of  a  whaler.  They  regarded  the  ves- 
sel, seen  from  the  shore  at  a  distance  of  over  four  miles,  as  in 
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a  hopeless  condition,  and  they  made  their  visit  in  force,  to  pro- 
tect the  cargo  from  lightermen,  not  so  much  in  the  interest  of 
the  vessel  as  in  the  interest  of  the  revenue  laws  of  Brazil. 
Probably  neither  party  fully  understood  the  other,  conversing 
as  they  did,  at  such  a  critical  moment,  through  the  medium  of 
an  interpreter.  The  Brazilian  officer  could  not  know  what  the 
master  had  already  done,  nor  what  he  was  capable  of  doing  if 
left  to  himself.  He  reasoned  from  what  he  had  previously 
seen,  that  because  other  vessels  had  been  lost  there  before, 
therefore  the  Canada,  too,  must  be  lost.  By  virtue  of  his 
authority,  therefore,  as  an  officer  of  the  customs,  he,  as  soon 
as  he  got  on  board,  took  control  of  the  vessel,  which  was  within 
the  limits  of  his  jurisdiction,  and  when  the  captain  would 
have  resisted  he  displayed  his  force  so  as  to  make  resistance 
useless.  When  he  found  what  serious  consequences  were 
likely  to  flow  from  his  unauthorized  interference  with  Captain 
Bicketson  and  his  crew,  and  from  his  meddling  with  the  wind- 
lass, he  gave  the  version  of  the  story  which  the  Government  of 
Brazil  presents  to  the  arbiter  as  the  probable  truth. 

"To  the  Government  of  the  United  States  this  seems  the 
most  probable  solution  of  the  question.  Whatever  motive 
Captain  Bicketson  may  have  had  to  misrepresent  the  facts, 
his  officers  and  crew  certainly  had  none;  while  on  the  other 
hand,  the  Brazilian  officials  had  a  strong  inducement  to  shield 
themselves  from  the  just  indignation  of  their  government,  by 
a  distortion  of  the  facts. 

"The  account  which  Captain  Bicketson  and  his  officers  and 
crew  give  of  the  seizure  and  abandonment  is  entirely  consist- 
ent with  all  the  other  facts  upon  which  the  two  governments 
agree. 

"  On  the  other  hand,  if  the  story  told  by  the  Brazilian  officials 
is  correct  in  all  its  details,  it  is  difficult  to  account  for  the  Ave 
days  of  incessant  labor  on  the  vessel  which  undoubtedly  took 
place;  or  to  explain  the  necessity  for  the  presence  of  so  many 
armed  men  on  the  deck  of  the  vessel;  or  to  understand  what 
they  did  there,  or  what  took  place  between  them  and  the 
master;  or  why  they  took  such  immediate  possession  of  the 
vessel. 

"The  Government  of  Brazil  asks  the  arbiter  to  believe  that 
Captain  Bicketson,  his  four  mates,  and  twenty-two  of  his  crew 
were  guilty  of  deliberate  i)erjury. 

"The  Government  of  the  United  States,  on  the  contrary, 
asks  the  arbiter  to  believe  that  the  witnesses  on  both  sides 
have  given  an  honest  account  of  what  took  place  as  they 
thought  that  they  saw  it,  unti],  at  the  last  moment,  it  became 
necessary  for  the  Brazilian  officials  to  warp  the  actual  facts  in 
such  a  way  as  to  protect  themselves  from  the  consequences  ot 
their  own  mistakes. 

"The  Government  of  the  United  States  confidently  claims 
that  it  has  established  that  the  loss  of  the  vessel  and  conse- 
quent abandonment  of  the  voyage  was  caused  by  the  illegal 
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and  arbitrary  act  of  the  Brazilian  officer,  in  preventing  the 
master  and  crew  of  the  Canada  from  saving  the  vessel  when 
it  was  within  their  power  to  do  so;  and  thaCby  reason  of  that 
illegal  and  arbitrary  act,  the  Government  of  Brazil  has  become 
responsible  to  the  United  States  for  the  amoant  of  injury  which 
their  citizens  have  suffered  therejby.'^ 

On  these  grounds  the  United  States  claimed  of  Brazil  <<  com- 
pensation to  the  owners  of  the  Canada  for  the  loss  of  the  vessel 
and  cargo  and  the  breaking  up  of  the  voyage."  As  to  the 
amount  of  the  compensation,  it  was  contended  that  it  should 
^'  be  measured  by  the  amount  of  capital  put  into  the  entreprise, 
with  interest  computed  at  the  legal  rate  at  the  port  of  depart- 
ure from  the  day  of  the  sailing  of  the  vessel;"  that  to  this 
sum  '^  should  be  added  the  value  of  the  oil  actually  taken  at 
the  time  of  the  loss,  with  interest  at  the  same  rate  from  the 
date  of  the  loss;"  and  that  ^<a  proper  compensation  would 
also  appear  to  be  due  to  the  officers  and  crew  for  their  loss  of 
time  and  wages,  and  for  their  actual  loss  of  property,  so  far  as 
the  same  can  be  established."  More  particularly,  the  case  of 
the  United  States  said: 

^<The  value  of  the  Canada  has  been  established  at  $15,000, 
and  the  value  of  the  outfit  at  $41,000.  The  Government  of  the 
United  States  claims  these  amounts,  with  interest  at  the  rate 
of  6  per  cent  per  annum  from  the  16th  day  of  October  1856. 

'^The  Canada  had  taken  75  barrels  of  oil,  of  the  value  of 
$3,243.15.  The  Government  of  the  United  States  claims  this 
amount,  with  interest  at  the  rate  of  6  per  cent  per  annum  from 
December  2, 1856. 

<<  Compensation  should  also  be  made  for  the  breaking  up  of 
the  voyage;  for  the  support  of  the  men  in  Brazil;  and  for 
their  return  to  the  United  States.  It  being  the  custom  for  the 
crew  of  a  whaler  to  ship  for  a  long  voyage,  and  to  receive  their 
compensation  out  of  their  profits,  it  is  necessary  to  make  an 
arbitrary  rate  for  this  item.  It  appears,  from  the  memorandum 
of  Mr.  Clements,  that  the  sum  of  $5,378.26  is  a  reasonable 
claim  for  these  several  items.  The  Government  of  the  United 
States  claims  that  amount  for  six  months'  wages  for  the  four 
officers  and  twenty-two  crew,  and  for  their  support  and  cloth- 
ing in  Brazil,  and  their  transportation  to  the  United  States, 
upon  which  sum  interest  should  be  computed  at  the  rate  of  6 
per  cent  per  annum  from  the  2d  December  1856. 

*'Mr.  Cass  instructed  Mr.  Trousdale  in  1857  also  to  claim  for 
the  loss  of  the  personal  effects  of  the  officers  and  crew.  The 
Government  of  the  United  States,  while  convinced  that  com- 
pensation ought  to  be  made  for  that  loss,  is  without  informa- 
tion as  to  details,  and  therefore  makes  no  such  claim  in  this 
reference. 
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<<The  Brazilian  Government  has  intimated  that  interest  on 
these  several  sums  should  not  be  allowed,  because  of  the  delay 
on  the  part  of  the  United  States  in  pressing  the  claim.  To 
this  the  Government  of  the  United  States  replies,  that  if,  when 
the  claim  was  renewed,  the  Government  of  Brazil  had  pro- 
fessed a  readiness  to  pay  what  might  be  found  due,  there 
would  be  some  justice  in  the  claim  to  be  relieved  of  interest 
after  the  close  of  the  discussion  in  1857.  But  as  the  liability 
of  Brazil  is  still  denied,  the  Government  of  the  United  States 
is  entitled  to  claim  and  receive  interest  on  all  the  amounts." 

The  arbitrator  on  July  11, 1870,  addressed 

Award.         to  the  Secretary  of  State  of  the  United  States 

and  the  minister  of  Brazil  at  Washington 

identic  notes  containing  his  award.     These  notes  were  as 

follows: 

"Washington,  July  11^  1870. 

"I  have  the  honor  to  transmit  herewith  the  decision  which  I 
have  come  to  in  regard  to  the  claim  of  the  Government  of  the 
United  States  against  that  of  Brazil  for  compensation  to  the 
owners  of  the  whale  ship  Candida  and.  of  the  cargo  thereof, 
which  it  was  agreed  by  the  protocol  signed  at  Bio  de  Janeiro 
on  the  14th  of  March  last  to  submit  to  my  arbitration. 

"  I  beg  to  assure  you  that  I  have  examined  the  evidence  and 
other  documents  furnished  to  me  with  the  greatest  care  and 
attention,  and  that  I  have  been  unable  conscientiously  to  arrive 
at  any  other  conclusions  than  those  contained  in  the  inclosed 
decision. 

"  I  have  to  add  that  I  have  found  it  unnecessary  to  incur  any 
expense  with  regard  to  the  arbitration  which  the  governments 
above  mentioned  have  done  me  the  honor  of  confiding  to  me. 

"The  Governments  of  the  United  States  and  of  Brazil  have 
done  the  undersigned  the  honor  of  submitting  to  his  arbitra- 
tion a  question  at  issue  between  them  relative  to  the  loss  in 
December  1856  of  the  United  States  whaling  vessel  Canada^ 
which  loss  the  owners  of  that  vessel  claim  was  due  to  the 
improper  interference  of  the  Brazilian  authorities. 

^^ Before  entering  into  an  examination  of  the  case  the  umpire 
may  be  allowed  to  observe  that  in  other  similar  cases  of  arbi- 
tration it  has  sometimes  been  agreed  that  each  party  should 
submit  to  the  other,  at  the  same  time  as  to  the  umpire,  a  copy 
of  the  statement  made,  and  should  be  allowed  time  to  otter 
further  observations  and  documents  in  refutation  to  the  argu- 
ments used  by  the  opponent.  The  protocol  signed  at  Bio  de 
Janeiro  on  the  14th  of  March  1870  contains  no  such  provision, 
and  the  undersigned  therefore  considers  it  incumbent  upon  him 
to  come  to  a  decision  upon  the  evidence  produced,  notwith- 
standing any  errors,  omissions,  or  misstatements  which  may 
possibly  have  been  made  by  one  party  or  the  other.  Thq  under- 
signed has  accordingly,  after  having  given  the  subject  all  the 
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thought  and  attention  of  which  he  is  capable^  come  to  the  fol- 
lowing  conclasions: 

^^The  case  on  the  part  of  the  United  States  is  supported  by 
the  protest  signed  by  the  captain,  three  mates,  and  twenty-two 
men  of  the  Canada^  and  sworn  to  before  the  United  States  con- 
sul at  Pernambuco  on  December  18, 1856,  and  by  affidavits 
sworn  to  by  the  captain,  the  second  mate,  and  two  of  the  sea- 
men, after  their  return  to  Kew  Bedford.  The  protest  is  the 
usual  course  followed  by  shipmasters  in  case  of  damage  to 
their  vessels,  and  the  depositions  seem  to  be  straightforward. 
They  can  only  be  refuted  by  convincing  evidence  to  the  con- 
trary, or  by  the  impossibility  of  the  facts  recounted. 

^'  In  refutation  of  the  contents  of  the  protest  there  is  the  evi- 
dence of  Francisco  Sosa,  fourth  mate  of  the  Canada^  said  to 
have  been  sworn  to  by  him  on  the  2d  of  March  1857.  But 
although  the  name  of  this  man,  with  a  cross,  was  affixed  to  the 
report  of  the  survey  of  February  14, 1857,  it  is  not  so  affixed 
to  the  deposition  of  March  2.  Neither  has  a  copy  of  it  been 
famished  to  the  undersigned  by  the  Brazilian  Government, 
making  him  suppose  that  the  latter  attaches  Uttle  weight  to 
it.  On  the  other  hand,  the  same  Eosa  on  the  23d  of  June  1858 
made  affidavit  on  oath  in  the  United  States  that  he  never 
signed  or  swore  to  any  statement  whatever  in  Brazil  on  the 
occasion  of  the  loss  of  the  Canadaj  and  that  the  sworn  depo- 
sitions of  the  captain  were  truthful.  This  affidavit  of  Bosa 
does  not  seem  to  have  been  transmitted  to.  the  imperial  gov- 
ernment. In  it  Eosa  either  perjured  himself  or  he  did  not. 
If  the  latter,  he  never  gave  any  evidence  in  contradiction  to 
the  statements  of  the  crew;  and  if  he  perjured  himself,  such  a 
man's  evidence  is  not  to  be  credited  in  any  case,  and  the  umpire 
can  not  consider  it  at  all. 

*<The  statement  of  Manuel  Jos6  Pequeno,  seaman  of  the 
Canadaj  is  likewise  open  to  the  objection  that  it  is  not  signed 
by  the  deponent,  nor  is  a  copy  of  it  even  furnished  to  the  under- 
signed by  the  Brazilian  Government  as  a  part  of  their  case. 
He  is  not,  therefore,  called  upon  to  consider  it,  although  he  is 
of  opinion  that,  even  if  it  had  been  submitted  to  him  by  the 
imperial  government  in  due  form,  the  declaration  of  a  single 
seaman  who  had  abandoned  his  captain  before  he  was  regularly 
discharged  could  not  outweigh  the  evidence  of  the  remainder 
of  the  crew. 

<<It  appears  that  the  Ca/naduy  being  nearly  under  fhll  sail, 
went  on  the  reef  of  the  Gar^as,  on  the  27th  of  November  1856, 
at  eleven  minutes  before  7  p.  m.  According  to  the  protest  the 
crew  used  their  best  efforts  to  get  the  ship  off  the  reef  during 
the  next  four  days,  and  succeeded  in  doing  so  to  such  an 
extent  that  at  half  past  4  p.  m.  of  the  1st  of  December  they 
were  within  a  very  short  distance  of  deep  water,  and  would,  as 
the  captain  believed,  have  reached  in  about  an  hour's  time  an 
anchor  which  was  laid  out  in  five  and  a  half  fathoms  water. 
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^^  At  that  hour  a  Brazilian  offloer  with  fourteen  armed  men 
came  on  board.  The  umpire  believes,  and  the  United  States 
Oovernmeut  acknowledges,  that  the  Canada  was  at  the  time 
within  Brazilian  jurisdiction.  Therefore  it  matters  little 
whether  this  force  came  at  the  invitation  of  the  captain  or 
without  it.  But  the  officer  is  charged  with  having,  with  the 
assistance  of  the  men  under  his  command,  forcibly  prevented 
the  crew  from  continuing  to  heave  the  ship  off  the  reefl  It  is 
declared  that  the  captain  protested  against  this  act,  and  Anally 
threw  the  whole  responsibility  upon  the  Brazilian  authorities; 
tliat  the  guard  subsequently  let  go  the  hawsers,  so  that  the 
ship  fell  back  on  the  reef;  that  on  the  following  morning  the 
captain  offered  again  to  take  charge  of  the  ship  and  save  her; 
but  that  the  officer  refused  to  allow  the  ship  to  be  taken  off 
the  reef. 

<<It  is  possible  that  the  officer  thought  the  ship  would  have 
been  in  danger  of  sinking  if  she  had  got  into  deep  water,  and 
deemed  it  his  duty,  in  the  interest  of  the  Brazilian  revenue,  to 
prevent  her  being  exposed  to  such  a  danger,  but  he  certainly 
exceeded  bis  duty;  for  on  board  his  own  ship  the  captain  alone 
is  responsible  for  its  navigation  and  safety,  and  should  be 
supreme. 

^*In  contradiction  to  these  statements,  the  only  eyewit- 
nesses whose  evidence  is  produced  by  the  united  States  Gov- 
ernment, though  not  by  that  of  Brazil,  are  Bosa  and  Pequeno, 
and  the  undersigned  has  shown  that  their  evidence  can  not  be 
taken  into  consideration.  And  yet  another  ocular  evidence 
might  have  been  obtained.  Why  were  not  the  officer,  For- 
tunate Jos^  de  Lima,  the  soldiers  under  his  command,  and 
the  customhouse  officers  who  were  on  board,  examined  on 
oath  after  the  receipt  by  the  imx)erial  government  of  the  pro- 
test signed  by  the  crewf  Their  testimony,  as  of  eyewitnesses 
with  respect  to  the  facts  stated  to  have  happened,  would  have 
been  of  great  value. 

^<The  umpire  does  not  therefore  consider  that  the  declara- 
tions of  the  crew  of  the  Canada  are  disproved  by  evidence. 

^<  As  to  the  possibility  that  the  ship  would  be  and  actually 
was  nearly  heaved  off*  the  reef,  the  undersigned  can  not  give 
any  weight  to  the  opinion  of  Senhor  Jacinto  da  Bocha  e  Silva, 
or  to  his  statement,  not  made  on  oath,  that  she  could  not  be 
and  had  not  been  moved  at  all.  Hundreds  of  vessels  stranded 
and  in  a  far  worse  position  than  the  Canada  have  been  saved, 
in  spite  of  the  opinions  of  experienced  seamen,  and  even  naval 
officers  of  high  rank.  And  Senhor  Jacinto  did  not  remain  on 
board  to  see  with  his  own  eyes  whether  the  Canada  was  moved 
or  not. 

<< Neither  can  the  umpire  take  into  consideration  the  posi- 
tion of  the  vessel  when  the  survey  was  made  upon  her  on  the 
14th  of  February  18.57,  seventy-four  days  afbev  the  captain 
and  crew  left  her.  Senhor  Paranhos  himself  says,  in  his  note 
of  August  14, 1868,  that  the  waves  which  break  upon  those 
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Feeft  are  violent,  by  reason  of  the  currents  and  ordinary  winds ; 
and  when  it  is  remembered  that  everything  which  was  on 
board  on  the  1st  of  December  1856,  had  been  taken  out  before 
the  14th  of  February  foUowiDg,  whereby  the  vessel  was  much 
lightened,  it  is  impossible  to  suppose  that  she  had  not  been 
driven  much  higher  upon  the  reef. 

^^  The  Canada  went  upon  the  reef  at  eleven  minutes  before 
7  p.  m.,  not  at  low  tide,  as  the  United  States  minister  states, 
but  an  hour  and  a  quarter  after  high  tide;  for  the  undersigned 
is  informed  by  the  United  States  Naval  Observatory  at  Wash- 
ington that  on  the  27th  of  November  1856  it  was  high  water 
at  that  place  at  5h.  34m.  p.  m.  The  reef  is  of  that  nature  that 
it  is  too  soft  seriously  to  injure  a  vessel  going  upon  it  in  a 
smooth  sea,  and  yet  too  hard  to  allow  the  vessel  to  become 
de^ly  embedded  as  in  mud  or  sand.  When  it  is  remembered, 
then,  that  upward  of  twelve  hundred  barrels  of  water  were 
emptied  and  pumped  out,  that  heavy  anchors  and  chain  cables 
were  taken  out,  and  that  all  the  least  valuable  articles  were 
thrown  overboard,  there  is  no  reason  why  the  vessel  should 
not  have  been  lightened  firom  three  to  four  feet,  which,  even 
without  a  little  advantage  from  a  higher  tide,  would  have  been 
quite  sufiioient  to  have  enabled  the  crew  to  heave  her  oft  the 
reef. 

<*The  umpire  is  therefore  impelled  to  give  credit  to  the  state- 
ments of  the  officers  and  crew  of  the  Gana>da^  and  to  believe 
that  the  loss  of  the  vessel  was  owing  to  the  improper  inter- 
ference of  the  officers  of  the  imperial  government,  which  is 
therefore  responsible  for  the  damage  as  hereinafter  stated. 

^<It  has  been  urged  that  the  claim  is  barred  because  a  note 
of  the  imperial  government  was  left  unanswered  for  some 
years.  The  undersigned  can  not  acquiesce  in  this  opinion. 
The  claiming  government  may  suspend  its  action  from  con- 
sideration for  the  other  government,  in  which  it  sees  no  dispo- 
sition to  yield  to  the  influence  of  reason,  and  with  which  it 
has  no  wish  to  have  recourse  to  force,  or  itself  may  be  engaged 
with  other  matters  and  unable  to  attend  to  the  claim  of  its 
citizens.  But  this  is  no  proof  that  the  claim  has  been  waived, 
and  the  undersigned  has  too  much  confidence  in  the  justice  of 
the  Brazilian  Government  to  suppose  that  it  would  avail  itself 
of  such  an  argument;  indeed  it  has  itself  declared  that  it  does 
not  pretend  to  do  so. 

'<  Neither  can  the  umpire  be  influenced  by  the  fact  that  the 
United  States  Government  at  one  time  offered  to  accept  a 
reduced  sum  as  a  compromise  for  the  claim.  Such  offers  are 
made  for  various  reasons.  It  may  be  that  the  claimant  is 
much  in  want  of  the  money  to  which  he  is  entitled,  and  desires 
to  obtain  compensation  at  once.  His  government  is  perhaps 
wearied  of  litigation,  and  desires  not  to  embitter  the  relations 
between  two  friendly  countries  by  useless  discussion.  An  offer 
IS  therefore  made,  even  involving  a  sacrifice.  But  once  the 
offer  is  refused,  and  the  discussion  is  continued  tUl  at  length 
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arbitration  is  agreed  upon,  the  dnty  of  the  umpire  is  to  calcu- 
late the  amount  of  damages  in  accordance  with  the  evidence 
submitted  to  him,  and  without  taking  into  consideration  any 
proposal  which  may  have  been  made  to  accept  a  reduced  sum. 
Indeed,  at  the  time  of  making  the  offer,  the  rights  of  the 
claimants  were  reserved  in  case  the  offer  should  be  rejected. 

^<It  now  becomes  the  duty  of  the  undersigned  to  consider 
the  amount  of  indemnity  for  which  the  imperial  government 
is  liable,  and  in  doing  so  he  will  go  through  the  different  items 
which  have  been  claimed. 

^^The  Canada  was  built  in  New  York  in  1823  as  a  first-class 
vessel,  and  was  employed  as  a  liner  from  that  port  to  Liver- 
pool. From  that  time  to  1856  she  was  constantly  kept  in  thor- 
ough repair,  and  impartial  persons  acquainted  with  such  mat- 
ters have  estimated  her  value  in  1856  at  $18,000:  the  amount 
claimed,  therefore,  of  $15,000  is,  so  far,  not  excessive;  but  it 
must  be  remembered  that  the  imperial  government  is  liable 
only  for  her  actual  value  on  the  1st  of  December  1856,  after 
she  had  been  considerably  damaged  by  being  on  the  ree£  The 
undersigned  can  not  conceive  that  Captain  Bicketson  would 
have  continued  his  voyage  without  docking  or  beaching  and 
repairing  his  vessel,  and  from  the  undersigned's  experience  of 
the  country,  he  believes  that  the  vessel  could  not  have  been 
put  into  a  fit  state,  including  all  expenses,  for  less  than  $5,000. 
The  umpire  therefore  fixes  the  value  of  the  vessel  at  $10,000. 

^^He  has  also  made  inquiries  as  to  the  expense  of  fitting  a 
vessel  of  that  class  for  a  four  years^  whaling  expedition,  and 
furnishing  her  with  provisions  and  all  other  necessaries,  and 
has  been  assured  that  the  cost  would  not  have  been  less  in 
1856  than  $45,000.  The  undersigned  has  further  examined  the 
accounts  rendered  by  the  owners,  and  has  found  no  charge  to 
which  he  can  object;  he  must  therefore  admit  the  sum  of 
$41,000  as  the  valae  of  the  outfits,  etc.  But  he  must  take  into 
account  that,  as  acknowledged  by  the  ofBcers  and  crew,  several 
articles,  though  of  little  value,  were  thrown  overboard  in  order 
to  lighten  the  vesseL  The  undersigned  has  no  details  of  these 
articles,  but  he  supposes  that  the  captain  could  hardly  have 
replaced  them  in  Brazil  under  $2,000.  He  therefore  places  the 
value  of  the  outfits,  etc.,  for  which  the  Government  of  Brazil 
is  liable,  at  $39,000.  The  charge  of  $3,543.75  for  the  oil  which 
had  already  been  secured,  the  umpire  considers  a  legitimate 
claim. 

<<  But  the  undersigned  can  in  no  case  admit  a  right  to  pros- 
pective profits;  for  the  ship  and  the  whole  capital  might  have 
been  lost  early  in  the  voyage,  or  the  expedition  might  have 
been  entirely  unsuccessful  and  without  profit  In  this  partic- 
ular case  the  objection  is  still  stronger,  because  the  Oan€ida 
was  commanded  by  a  captain  who,  very  little  after  sunset,  when 
darkness  could  have  hardly  set  in,  ran  his  vessel  upon  a  reef, 
with  the  existence  and  position  of  which  he  ought  to  have  been 
well  acquainted. 
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*<Tlie  uudersigned  can  not,  however,  admit  the  validity  of 
any  argument  which  woald  exempt  the  imperial  government 
from  the  payment  of  interest  If  the  claim  in  itself  can  be  sus- 
tained, of  which  the  umpire  has  no  doubt,  the  claimants  are 
entitled  to  interest. 

^^  Certain  expenses  incurred  for  the  maintenance  and  passage 
home  of  the  crew,  as  also  three  months'  wages  to  each  of  the 
crew,  being  the  amount  which  all  owners  of  vessels  of  the 
United  States  are  bound  to  pay  to  seamen  discharged  abroad, 
the  undersigned  considers  to  be  justly  due,  but  can  not  allow 
more  than  this,  on  the  same  principle  on  which  he  founds  his 
opinion  that  prospective  profits  are  inadmissible. 

<^  The  undersigned  therefore  lays  down  the  items  as  follows: 

Valneof  Bhip  Canada  on  December  1,1H56 $10,000.00 

Value  of  her  outfits,  etc 39,000.00 

75  barrelB  of  oil,  at  $47.25  per  barrel 3,543.75 

Transit  of  crew  from  Rio  Grande  do  Norte  to  Pemambuco 227. 82 

Board  and  clotb  ine  in  December  and  January 432. 44 

Transit  to  United  States,  26  men  at  $10  each 260. 00 

Wages  for  three  months  each : 

First  mate,  at  $100  per  month 300. 00 

Second  mate,  at  $75  per  month 225.00 

Third  mate,  at$60per  month 180.00 

Fourth  mate,  at  $50  per  month 150.00 

Four  men,  boat  steerers,  at  $40  per  month 480.00 

Fourmen,  boat  steerers,  at  $30  per  month 360.00 

Fourteen  men,  at  12  per  month 504.00 

Thirteen  and  a  half  years'  interest,  at  6  per  cent,  firom  Decem- 
ber 1,  1856,  to  June  1,  1870 45,077.03 

100,740.04 

^^The  nmpire  therefore  decides  that  the  imperial  government 
of  Brazil  is  liable  to  that  of  the  United  States,  as  compensa- 
tion to  the  owners  of  the  United  States  whale  ship  Canada  and 
of  the  cargo  thereof,  in  the  sam  of  $100,740.04,  payable  in  coin. 

"Edwaed  Thornton.'' 
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CLAIMS  OF  PELLETIBB  AKD  LAZARB:  PROTOCOL 
BBTWBBlf  THE  UNITED  STATES  AND  HAYTI  OF 
MAY  24,  1884. 

By  a  protoeol  signed  at  Wasbington  May  24, 
Terms  of  the  Sub-  ^^^^  ^^  ^^  FrellngbttyseD,  Secretary  of  State 


of  the  United  States,  and  Mr*  Preston,  envoy 
extraordinary  and  minister  plenipotentiary  of  Hayti,  the  Gov- 
ernments of  the  United  States  and  Hayti  agreed  to  refer  the 
claims  of  Antonio  Pelletier  and  A.  H^  Lazare,  citizens  of  the 
United  States,  against  the  republic  of  Hayti,  to  the  Hon. 
William  Strong,  formerly  a  justice  of  the  Supreme  Coart  of  the 
United  States,  as  sole  arbitrator. 

Though  the  claims  were  thus  referred  together,  tbey  were 
not  otherwise  connected.  They  differed  both  in  origin,  in  char- 
acter, and  in  ownership.  The  grounds  on  which  they  rested 
were  summarily  stated  in  the  protocol.  Those  in  the  case  of 
Pelletier  were  described  as  follows : 

"That  Pelletier  was  master  of  the  bark  Williamy  which  ves- 
sel entered  Fort  Libert^  about  the  date  claimed  (31st  of  March 
1861);  that  the  master  and  crew  were  arrested  and  tried  on  a 
charge  of  piracy  and  attempt  at  slave  trading;  Chat  Pelletier, 
the  master,  was  sentenced  to  be  shot,  and  the  mate  and  other 
members  of  the  crew  to  various  terms  of  imprisonment:  that 
the  supreme  court  of  Hayti  reversed  the  judgment  as  to  Pelle- 
tier, and  sent  the  case  to  the  court  at  Cape  Haytien,  where  he 
was  retried  and  sentenced  to  five  years'  imprisonment;  and 
that  the  vessel,  with  her  tackle,  was  sold,  and  the  proceeds 
divided  between  the  Haytian  Government  and  the  party  who, 
claiming  to  have  suffered  by  her  acts,  proceeded  against  the 
vessel  in  a  Haytian  tribunal." 

The  grounds  of  the  claim  of  A.  H.  Lazare  were  described  in 
the  protocol  as  follows: 

<<  That  Lazare  entered  into  a  written  contract  with  the  Hay* 
tian  Government  September  23,  1874,  for  the  establishment 
of  a  national  bank  at  Port  au  Prince,  with  branches,  the  cap- 
ital being  fixed  first  at  $3,000,000,  and  afterward  reduced  to 
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$1,500,000,  of  wliicli  capital  the  government  was  to  farnisb 
one-third  part  and  Lazare  two-thirds;  that  the  bank  was  to 
be  opened  in  one  year  from  the  date  of  the  contract,  and  an 
extension  of  forty-five  days  on  this  time  was  granted  on  La- 
zarets request,  and  that  on  the  day  when  the  bank  was  to  be 
opened  the  Haytian  Government,  alleging  that  Lazare  had  not 
fulfilled  his  part  of  the  enga<:cement,  declared,  in  accordance 
with  the  stipulations  of  article  24  of  the  agreement,  the  con- 
tract null  and  void,  and  forfeited  on  his,  Lazarets,  part." 

The  arbitrator  was  required  to  "  receive  and 
Evidence.        examine  all  papers  and  evidence"  relating  to 
the  foregoing  claims,  which  should  be  '^  pre- 
sented to  him  on  behalf  of  either  government."    He  was 
empowered,  however,  to  "request  further  evidence,  whether 
documentary  or  by  testimony  given  under  oath  before  him  or 
before  any  person  duly  commissioned  to  that  end;"  and  the 
two  governments  engaged  jointly  or  severally  ^'to  procure  and 
furnish  such  further  evidence  by  all  the  means  in  their  power." 
It  was  further  provided  that  "  all  pertinent  papers  on  file  with 
either  government"  should  "be  accessible"  to  the 'arbitrator. 
By  Article  IIL  of  the  protocol  it  was  pro- 
OoniiBei.         vided  that  both  governments  might  be  repre- 
sented before  the  arbitrator  by  counsel.    Such 
counsel  were  authorized  to  submit  briefs,  and,  if  the  arbitrator 
so  desired,  to  argue  their  cases  orally. 

Tlie  rule  of  decision,  in  accordance  with 

Bole  of  Deeiilon.   which  the  arbitrator  was  to  decide  both  cases, 

was  expressed  in  the  declaration  which  he  was 

required  to  subscribe  before  entering  upon  the  discharge  of 

his  duties.    This  declaration,  as  prescribed  by  Article  lY.  of 

the  protocol,  was  as  follows : 

"I  do  solemnly  declare  that  I  will  decide  impartially  the 
claims  of  Antonio  Pelletier  and  A.  H.  Lazare  preferred  on  be- 
half of  the  United  States  against  the  government  of  the  re- 
public of  Hay  ti ;  and  that  all  questions  laid  before  me  by  either 
government  in  reference  to  said  claims  shall  be  decided  by  me 
according  to  the  rules  of  international  law  existing  at  the  time 
of  the  transactions  complained  of." 

The  arbitrator  was  required  to  render  his  decision  in  each 
case  separately,  within  a  year  from  the  date  of  the  signature 
of  the  protocol;  but  the  time  was  afterward  extended  to  July 
28, 1885.» 

^  Mr.  Bayard,  Seo.  of  State,  to  Mr.  Strong,  April  17, 1885,  inclosing  an  ad- 
ditional protocol  to  extend  the  time  for  the  rendition  of  the  awards. 
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The  arbitrator  held  his  first  session  in  a 
^•8*11^0'^  Ar-  Y^j^  at  the  Department  of  State,  November 
^'  10,1884.  The  Government  of  the  United  States 
was  represented  by  Mr,  Samuel  F.  Phillips,  then  Solicitor- 
€reneral;  the  Government  of  Hayti  by  the  Marqnis  De  Gham- 
bi-un  and  Mr.  George  S.  Bontwell.  Mr.  William  S.  Peddrick 
was  chosen  as  joint  secretary  of  the  two  governments. 

The  arbitrator  stated  that  he  had  made  the  declaration  pre- 
scribed by  the  protocol.  It  was  sworn  to  and  subscribed  before 
Chief  Justice  Waite,  October  7, 1884. 

November  17  was  fixed  as  the  day  for  taking  up  of  the  Pel- 
letier  case. 

On  that  day  the  case  was  proceeded  with, 
Openi^^ftte  PeUe-^P^  pl^Hj-pg  being  assisted  by  private  counsel 
of  the  claimant.^  Various  papers  were  offered 
in  evidence,  and,  in  respect  of  some  of  them,  questions  were 
raised  as  to  their  admissibility.  The  arbitrator  stated  that  he 
would  receive  all  papers  introduced  in  the  case,  but  would 
attach  to  them  only  such  weight  as  might  seem  proper.  At 
the  next  meeting,  which  was  held  November  26,  further  papers 
were  presented  on  the  part  of  the  claimant. 

At  the  opening  of  the  session  on  December 
Older  of  Proof.  2,  Mr.  Phillips  suggested  that  it  was  the  duty 
of  the  arbitrator,  under  the  provisions  of  the 
protocol,  after  he  should  have  read  the  papers  already  sub- 
mitted to  him,  to  ^^ propose"  to  the  respective  governments 
what  further  evidence  he  might  require  in  order  to  settle  the 
controversy  before  him.^  Mr.  Phillips  intimated  that  under 
the  provisions  of  the  protocol  the  "initiative^  would  rest 
upon  the  arbitrator,  and  that,  in  consideration  of  the  "general 

'  Altogether  five  persons  appeared  during  the  proceedings  as  counsel  for 
Pelletier — Messrs.  A.  H.  Jackson,  A.  L.  Merriman,  C.  A.  Eldredge,  T.  J. 
Cason,  and  F.  P.  Stanton. 

^  The  provisions  of  the  protocol  referred  to  by  Mr.  Phillips  were  as  fol- 
lows: ''Said  arbitrator  shall  receive  and  examine  all  papers  and  evidence 
relating  to  said  claims,  which  may  be  presented  to  him  on  behalf  of  either 
government.  If,  in  presence  of  such  papers  and  evidence  so  laid  before 
him,  the  said  arbitrator  shall  request  further  evidence,  whether  docu- 
mentary or  by  testimony  given  under  oath  before  him  or  before  any  per- 
son duly  commissioned  to  that  end,  the  two  governments,  or  either  of 
them,  engage  to  procure  and  furnish  such  further  evidence  by  all  means 
within  their  power,  and  all  pertinent  papers  on  file  with  either  govern- 
ment shall  be  accessible  to  the  said  arbitrator.'' 
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interest"  of  their  "client,"  connael  were  to  "takeinBtmctioiis" 
from  the  arbitrator  as  to  what  was  necessary.  Mr.  Bontwell 
replied  that  there  was  no  reason  wliy  the  claimant  in  question 
should  depart  from  the  ordinary  coarse,  not  only  in  courts  of 
justice  but  also  in  international  commissions,  of  stating  and 
proving  the  facts  on  which  he  relied  to  support  his  claim.  The 
claimant  had  knowledge  of  all  the  facts  and  had  learned 
counsel  to  advise  him,  and  there  could  scarcely  be  any  doubt 
as  to  what  he  was  required  to  prove.  At  the  next  meeting, 
on  the  8th  of  December,  the  arbitrator  stated  that,  aftor  k>ok- 
ing  over  i^l  the  papers  which  he  had  been  able  to  examine, 
he  did  not  feel  disposed  to  indicate  at  that  time  what  evidence 
he  desired  beyond  that  contained  in  the  papers  before  him. 
He  also  stated  that  he  did  not  think  the  technical  common-law 
rules  of  evidence  were  adapted  to  the  circumstances  of  the 
case.  He  would  feel  disposed  to  act  upon  whatever  evidence 
satisfied  his  mind  as  to  the  actual  ftcts.  He  observed,  how- 
ever, that  the  evidence  before  him  as  to  the  amount  of  money 
which  passed  into  the  Haytian  treasury  as  the  result  of  tlM 
sale  of  the  vessel  and  cargo  was  unsatisfactory.  But  he  did 
not  prox)08e  to  indicate  any  further  what  evidence  he  needed  at 
the  moment.  "  I  must  leave  the  parties,"  said  the  arbitrator, 
"to  make  out  their  case."  At  the  meeting  of  Deeember  16,  he 
substantially  repeated  this  declaration,  saying:  "I  leave  the 
case  to  the  conduct  of  the  counsel  of  both  sides."  Mr.  Jack- 
son here  suggested  that,  as  the  United  States  had  presented  a 
prima  fade  case,  any  further  evidence  which  the  arbitrator 
might  call  for  should  be  submitted  by  way  of  rebuttal.  The 
arbitrator  replied  that  he  did  not  so  understand  it;  that  the 
claimant  should  present,  in  the  first  instance,  "all  of  the  case" 
which  he  proposed  to  submit.  It  was  thus  finally  decided  that 
the  provision  of  the  protocol,  empowering  the  arbitrator  to 
"request  farther  evidence,"  did  not  impose  upon  him  the  duty 
of  conducting  the  case  as  well  as  of  deciding  it. 

The  order  of  proof  having  been  determined,  counsel  for  the 
claimant  proceeded  to  call  witnesses. 

We  have  seen  that  the  protocol  required  the 

Takingof  Terti-    arbitrator  to  "receive  and  examine  all  papers 

and  evidence"  which  might  be  "presented  to 

him  on  behalf  of  either  government."    Under  this  provision 

the  arbitrator  at  the  outset  admitted  various  papers  which 
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were  Dot  evidence  according  to  the  technical  common-lair  mleSi 
saying  that  he  would  receiye  all  papers  regularly  introduced 
in  the  case,  but  would  attach  to  them  only  such  weight  as 
they  might  seem  to  deserve.  In  respect  of  this  ruling  there 
was  nothing  unusual,  since  it  is  not  x>ossible  in  such  proceed- 
ings to  adhere  to  strict  judicial  rules  of  evidence.  But  a  more 
difficult  question  arose  in  regard  to  evidence  which  did  Hot 
exist  in  documentary  form  at  the  opening  of  the  arbitration, 
and  which  it  was  necessary  to  take  some  measures  to  obtain. 
At  the  first  session  a  preliminary  discussion  took  place  on  this 
subject,  at  the  conclusion  of  which  the  arbitrator  observed 
^Hbat  he  thought  if  both  sides  could  agree  upon  a  method  [of 
taking  testimony]  and  he  coincided  with  their  views,  he  would 
ratify  it.^  The  effect  of  any  agreement  ux)on  the  subject  was, 
however,  rendered  uncertain  by  the  existence  of  legal  doubts. 
These  doubts  were  due  to  the  fact  that  the  protocol,  being  a 
simple  diplomatic  agreement,  seemed  capable  of  delegating  to 
the  arbitrator  only  such  powers  as  could  be  conferred  by  its 
signers  in  their  character  as  the  diplomatic  representatives  of 
their  respective  countries.  Could  they  in  that  character  confer 
upon  the  arbitrator  power  to  administer  oaths  or  to  issue  com- 
missions f  We  have  seen  that  the  protocol,  after  requiring  the 
arbitrator  to  receive  and  examine  all  such  papers  as  should  be 
presented  to  him  on  behalf  of  either  government,  provided : 
<'If,  in  presence  of  such  papers  and  evidence  so  laid  before 
him,  the  said  arbitrator  shall  request  further  evidence,  whether 
documentary  or  by  testimanyf  given  under  oath  before  him  or 
before  any  person  duly  commissioned  to  that  endy  the  two  govern- 
ments, or  either  of  them,  engage  to  procure  and  furnish  such 
further  evidence  by  all  means  within  their  power."  Was  this 
stipulation  intended  to  confer  on -the  arbitrator  iK>wer  to  admin' 
ister  oaths  and  to  issue  commissions! 

That  it  was  intended  to  confer  iK>wer  to  administer  oaths  was 
assumed  from  the  beginning,  and  numerous  witnesses  were 
produced  before  the  arbitrator  and  sworn  by  him.  On  Janu- 
ary 10, 1886,  a  suggestion  was  made  as  to  the  issuance  by  the 
arbitrator  of  a  commission  to  take  testimony.  The  arbitrator 
thereupon  observed  that  such  commissions  ^^had  better  issue 
from  the  State  Department,  with  the  seal  of  the  United  States, 
and  with  the  interrogatories  and  cross-interrogatories  at- 
tached," since  he  had  serious  doubts  whether  he  was  authorized 
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to  send  out  a  commission;  ^  that,  while  he  was  authorized  to 
insist  nx)on  the  prodaction  of  evidence,  it  did  not  seem  to  him 
that  he  had  the  power  to  commission  anybody  abroad  to 
take  testimony.  Mr.  Stanton  declared  that  counsel  for  the 
claimant  did  not  desire  that  any  commission  should  issue;  that 
they  had  brought  their  witnesses  to  Washington  and  thought 
it  but  reasonable  that  Haytl  should  do  the  same,  and  that 
they  should  therefore  opx)ose  the  issuance  of  any  commissions. 
The  arbitrator  stated  that  he  did  not  insist  upon  the  issuance 
of  commissions.  Mr.  Gason  observed  that  the  Secretary  of 
State  had  telegraphed  to  Hayti  to  ascertain  whether  the  at- 
tendanceof  certain  witnesses  would  be  procured.  Mr.  De  Oham- 
brun  said  that  until  counsel  for  the  claimant  had  closed  their 
case  and  indicated  precisely  what  they  expected  to  prove, 
counsel  for  Hayti  could  not  know  what  it  would  be  necessary 
for  them  to  do.  They  expected,  however,  to  be  obliged  to  take 
the  testimony  of  officers  of  the  United  States  who  resided 
abroad,  and  in  such  cases  it  would  be  necessary  to  issue  com- 
missions. At  the  close  of  the  discussion  the  arbitrator  ordered 
that  the  case  of  the  claimant  be  closed,  so  far  as  the  examina- 
tion  of  witnesses  and  the  submission  of  evidence  was  con- 
cerned, by  January  25, 1885,  with  the  proviso  that  witnesses 
or  evidence  brought  from  foreign  lands  might  be  produced  on 
or  before  March  1,  1885;  and  he  ordered  that  the  defense 
should  submit  all  their  evidence  by  March  1.  He  observed, 
however,  that  this  order  did  not  extend  to  evidence  which 
might  be  oifered  in  the  way  of  rebuttal,  and  that  the  order 
would  be  open  for  modification  if  extraordinary  circumstances 
should  arise. 

January  15, 1885,  the  question  of  commissions  to  take  testi- 
mony came  up  again,  in  relation  to  certain  interrogatories 
which  had  been  filed  by  counsel  for  Hayti.  Mr.  Cason  ob- 
served that  counsel  for  claimant  had  understood  that  the  arbi- 
trator would  not  issue  any  commissions,  and  that  they  had 
understood  also  that  the  Secretary  of  State  did  not  feel  author- 
ized to  issue  any.  The  arbitrator  said  that  he  had  perhaps 
been  misunderstood.  He  had  doubted  very  much  whether  he 
had  the  power  to  issue  a  commission,  but  he  would  sign  one  if 
it  was  necessary;  he  would  ^^  sign  what  purports  to  be  a  com- 
mission" if  it  was  presented  to  him,  ^*  though  he  had  very 
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Berions  doubts"  about  his  iK>wer  to  issue  commissions.  Mr. 
Cason  stated  that  counsel  for  the  claimant  were  to  be  under- 
stood as  not  consenting  to  the  issuance  of  a  commission  to  a 
foreign  country,  and  that  they  did  not  care  to  file  any  cross- 
interrogatories.  The  arbitrator  said  that  he  would  therefore 
sign  the  commission  asked  for  by  counsel  for  Hayti,  with  the 
interrogatories  on  file  attached,  though  it  was  his  impression 
that  there  was  no  law  that  would  make  false  swearing  under 
such  a  commission  perjury.^  He  then  signed  a  commission  to 
the  United  States  consul  in  Porto  Bico. 

At  the  hearing  on  February  18  Mr.  Stanton  stated  that  coun- 
sel for  claimant  had  been  unable  to  bring  certain  witnesses 
from  Hayti,  and  had  therefore  prepared  some  interrogatories 
for  them,  and  also  for  Mr.  St.  John,  the  British  minister  in 
Mexico,  who  had  formerly  represented  his  government  in  Hayti. 
The  arbitrator  said  that  he  would  grant  a  commission  on  con- 
dition that  the  case  should  not  be  delayed.  On  March  19  Mr. 
De  Chambrun  offered  in  evidence  a  deposition  of  Mr.  Hubbard, 
United  States  consul  in  Porto  Eieo,  together  with  his  answers 
to  the  interrogatories  which  were  sent  to  him.  The  arbitrator 
admitted  the  papers  in  evidence,  subject  to  objection.  On 
April  3  counsel  for  claimant  moved  to  strike  out  some  of  the 
Haytian  testimony,  including  the  answers  of  Mr.  Hubbard,  on 
the  ground  that  the  taking  of  testimony  by  commission  was 
unauthorized.  The  arbitrator  refused  the  motion,  saying  that 
all  the  evidence  had  been  admitted  with  the  understanding 
that  he  would  give  it  only  such  weight  as  it  was  entitled  to. 
He  had  not  thought  it  worth  while  to  go  into  the  discussion  of 
the  admissibility  or  inadmissibility  of  testimony. 

The  arbitrator  on  motion  made  various  requests  to  the  con- 
tracting parties  for  the  production  of  papers.  On  December 
17, 1884,  counsel  for  Hayti  moved  the  arbitrator  to  request  the 
Secretary  of  State  of  the  United  States  to  procure  for  the  arbi- 
trator's use  a  duly  authenticated  copy  of  any  records  in  the 
United  Estates  consulate  at  Carthagena,  Colombia,  relating  to 
the  bark  WUliam  during  her  stay  in  that  i)ort  in  November 
and  December  1860 ;  and  also  to  obtain,  if  practicable,  from  the 
British  Government  duly  authenticated  copies  of  any  minutes 
made  by  the  officers  of  the  ship  Oladiator  during  the  same 
months,  in  relation  to  the  bark  William^  or  to  a  bark  of  about  300 

^Becord  806  and  810. 
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toils  ^^  which  may  have  been  spoken  or  seen  by  the  Oladiaior  at 
Garthagena,  United  States  of  Ooh^mbia,  or  in  the  waters  of  the 
Oaribbean  Sea,  in  the  vicinity  of  Oarthagena,  Bio  Hacha,  Grand 
Oayuan,  or  the  Island  of  Jamaica,  in  either  of  said  months.^ 
Counsel  for  the  claimant  objected  to  the  request  on  the  ground 
that  it  was  too  general.  The  arbitrator  replied  that  objection 
might  be  made  to  the  evidence  when  it  came  in.  On  snbse- 
quest  days  the  arbitrator,  on  motion  of  counsel  on  one  side  or 
the  other,  made  various  requests  to  the  Secretary  of  State 
of  the  United  States  to  obtain  papers  in  the  possession  of  the 
United  States,  Great  Britain,  or  Hayti. 

Numerous  sessions  were  held  in  the  Pelletier 
^^^•^^^•^•^•'case.  On  April  27,  1885,  private  counsel  for 
the  claimant  filed  a  brief,  and  on  the  same 
day  oral  argument  was  begun  by  Mr.  Stanton.  He  continued 
and  closed  on  the  29th  of  April.  The  next  day  Mr.  Boutwell 
spoke  for  the  Government  of  Hayti.  He  concluded  May  1,  and 
was  followed  on  the  same  day  by  Mr.  De  Ohambmn,  who 
closed  his  argument  on  the  2d  of  May,  when  a  brief  on  behalf 
of  Hayti  was  also  submitted.  Mr.  Gason  began  the  closing 
argument  for  the  claimant  on  the  4th  of  May,  and  concluded 
on  the  following  day. 

The  proceedings  in  the  case  of  Lazare  were 

CttM  of  lAwo.    begnn  January  15, 1885.  Mr.  Phillips  appeared 

for  the  United  States,  and  Mr.  JamesThomson, 

of  the  firm  of  Foster  &  Thomson,  for  the  claimant.    Mr.  J. 

Hubley  Ashton  subsequently  appeared  in  a  similar  capacity. 

Hayti  was  represented  by  Messrs.  Boutwell  and  De  Ghambrun. 

The  case  was  immediately  opened  by  the  reading  by  Mr. 
Thomson  of  a  ^^  statement,"  which  was  signed  by  Mr.  Phillips 
and  by  Messrs.  Foster  &  Thomson.  After  the  reading  of  this 
statement,  the  examination  of  witnesses  for  the  claimant  was 
proceeded  with.  Subsequently  witnesses  were  produced  and 
examined  on  the  part  of  HaytL  Documentary  evidence  was 
also  introduced. 

March  21, 1885,  oral  argument  in  behalf  of  the  claimant  was 
begun  by  Mr.  Ashton.  Mr.  De  Ohambmn  replied,  and  was 
followed  by  Mr.  Boutwell  on  the  same  side.  The  oral  argument 
was  closed  on  the  24th  of  March  by  Mr.  Thomson,  who  spoke 
in  behalf  of  the  claimant.  On  the  27th  of  April  briefs  were 
filed  on  both  sides. 
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The  arbitrator  on  June  20, 1885,  transmitted 
fiM  Awavdik      to  Mr.  Bayard,  then  Secretary  of  State,  his 
awards  on  both  the  claims  submitted  to  him. 
They  were  as  follows: 

<<  award  of  the  abbitsatob  ik  the  claim  of  antonio 
pblletiee  against  the  bepublic  of  hatti, 

^^The  Amebican  and  Hattian  Olaihs  Oommission, 

'^Bepartmmt  of  State. 

<<In  pursuance  of  the  protocol,  dated  May  28, 1884,  between 
the  Hon.  Frederick  T.  Frelinghuysen,  Secretary  of  State  of  the 
United  States,  and  the  Hon.  Stephen  Preston,  euvoy  extraor- 
dinary and  minister  plenipotentiary  of  the  Republic  of  Hay  ti, 
representing  their  respective  governments,  after  having  taken 
b(^ore  the  Chief  Justice  of  the  United  States  the  oath  required 
by  the  fourth  article  of  the  protocol,  I  have  investigated  the 
claim  of  Antonio  Pelletier  against  the  Republic  of  Hayti,  and 
(  now  submit  the  following  statement  and  award: 

<<This  daim  is  large,  amounting,  as  presented  to  me,  to  the 
sum  of  $2,466,480.  It  is  based  upon  an  alleged  wrongful  arrest, 
trial,  conviction,  and  imprisonment  of  the  claimant  by  the  fiay- 
tian  Oovernment,  together  with  the  seizure  of  a  bark,  of  which 
the  claimant  was  master,  its  cargo  and  money  on  board,  their 
condemnation  and  confiscation.  The  principal  evidence  pre- 
sented in  supi>ort  of  the  claim  consists  of  memorials  and  pro- 
tests of  the  claimant,  as  also  his  sworn  testimony,  together 
with  the  testimony  of  one  Thomas  Oollar,  who  was  ship's  mate 
on  the  bark  during  the  voyage  she  made  from  Mobile  to  Hayti. 
There  is,  however,  some  other  evidence  of  minor  importance. 

<<  Pelletier,  the  claimant,  is  a  native  of  France,  but  he  was 
naturalized  in  New  York  in  1852.  He  had  acted  as  sailing 
master  of  several  small  vessels  on  the  coasts  of  South  America 
and  Central  America  during  several  years  prior  to  1851.  Be- 
tween that  date  and  1859  ne  appears  to  have  had  his  resi- 
dence partly  in  New  York,,  partly  in  Chicago,  and  partly  in 
Troy,  some  of  the  time  engaged  in  sailing  vessels  out  of  New 
YorK.  In  1859  he  purchased  an  old  bark,  named  Ardenviesj  at 
Havana,  in  Cuba^  took  her  to  Jacksonville,  Florida,  to  obtain 
an  American  registry,  shipped  in  her  a  cargo  of  rum,  sugar, 
etc.,  and  cleared  for  the  Canary  Islands,  lying  in  north  latitude 
between  the  twenty-seventh  and  twenty-ninth  degrees.  He 
did  not, however,  go  to  those  islands,  being  driven,  as  he  states, 
&r  out  of  his  coarse  by  heavy  gales.  He  was  discovered  at 
the  mouth  of  the  Congo  Biver  acting  suspiciously.  There  his 
bark  was  seized  and  sent  to  New  York  by  an  American  cruiser. 
At  New  York  she  was  libelled  for  attempted  slave  dealing,  and 
after  a  considerable  lapse  of  time  the  libel  was  brought  to  trial. 
The  trial  resulted  in  the  dismissal  of  the  libel,  but  with  a  cer- 
tificate that  there  was  probable  cause  for  the  seizure. 
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^^Meonwhile,  in  1860,  Pelletier,  as  he  states,  throagh  the 
^ency  of  one  Parker,  bought  at  the  marshal's  sale  the  bark 
Williamj  which  had  been  condemned  at  Key  West  as  a  slaver 
and  ordered  to  be  sold.  His  memorial  to  the  Secretary  of  State, 
made  out  in  1864,  to  which  he  has  sworn  before  me,  asserts 
that  ^the  price  paid  to  the  marshal  was,  as  near  as  he  could 
recollect,  something  oyer  $10,000.'  Hefnrther  swears  that  after 
the  sale  some  person  ran  away  with  the  bark  and  the  deputy 
marshal  who  was  on  board,  but  that  she  was  recovered  and 
brought  back  in  four  or  five  hours  by  the  United  States  authori- 
ties, aided  by  a  schooner,  and  that  the  salvage  he  had  to  pay, 
together  with  commissions  to  Parker,  with  some  repairs  and 
other  expenses,  made  the  aggregate  of  bills  for  the  purchase, 
salvage,  and  expenses  some  hundreds  over  $16,000. 

'<  These  statements,  as  well  as  others  respecting  the  value  of 
the  vessel,  appear  to  me  to  be  incredible,  and  they  tend 
strongly  to  diminish  my  confidence  in  other  statements  and 
testimony  of  the  claimant.  By  the  marshal's  return  it  appears 
that  the  bark,  with  her  tackle  and  chronometer,  was  sold  to 
Parker  for  $1,605.  That  sum  therefore  was  all  that  was  paid 
to  the  marshal,  and  not  $10,000  as  the  claimant  swears.  Parker 
was  the  claimant's  agent  to  buy.  Of  course  Pelletier  paid  to 
the  marshal  no  more,  and  he  had  to  pay  Parker  only  commis- 
sions. Besides,  the  reliable  evidence  in  the  case  satisfies  me 
that  the  bark  was  not  worth  more  than  from  five  to  seven 
thousand  dollars  at  most.  She  was  an  old  vessel  of  215^f  tons 
measurement,  and  she  was  known  as  a  condemned  slaver.  So 
in  regard  to  the  $6,000  claimed  to  have  been  paid  for  salvage, 
commissions,  and  other  small  expenses.  It  appears  that  the 
bark  was  recovered  by  the  United  States  authorities,  who 
charged  nothing,  and  a  schooner,  on  board  of  which  was  the 
claimant,  and  that  she  was  brought  back  within  four  or  five 
hours.  So,  when,  soon  after,  the  bark  was  taken  to  Mobile  and 
some  repairs  were  put  upon  her  there,  the  claimant's  statement 
is  that  with  those  repairs  the  vessel  cost  him  about  $30,000  as 
near  as  he  could  recollect  in  1864,  when  everything  must  have 
been  fresh  in  his  memory. 

^<What  the  repairs  at  Mobile  were,  is  stated  by  Thomas 
Collar,  the  mate  who  superintended  what  was  done.  The  bark 
was  recsdked,  deck  and  hold  put  in  order,  the  cabin  was  over- 
hauled, and  there  was  some  painting.  Including  the  seamen, 
about  fourteen  men  were  employed  about  two  weeks  at  $3  a 
day.  The  total  cost  was  therefore  less  than  $600.  Yet  the 
claimant  states  on  oath  that  including  the  repairs,  the  bark 
cost  him  about  $30,000,  and  was  worth  fully  $35,000.  She  was, 
as  I  have  said,  a  bark  measuring  215Jf  tons.  A  respectable 
witness  who  was  engaged  in  shipbuilding  between  1855  and 
1860,  has  testified  that  $55  a  ton  was  a  high  price  for  new  well> 
built  vessels,  copper-bottomed  and  copper-fastened,  at  that 
time.  At  that  rate  a  new  vessel  of  the  size  of  the  William 
would  not  have  been  worth  more  than  about  one-third  of  what 
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this  old  bark  cost  the  claimant,  as  he  testifies.    His  testimony 
in  tUs  particular  can  not  be.  true. 

^' After  the  arrival  of  the  bark  at  Mobile,  to  which  port  she 
was  brought  from  Key  West,  Pelletier  transferred  the  title  he 
bad  to  oneEmile  Delaunay,  of  New  Orleans,  a  member  of  the  firm 
of  Delaunay,  Bice  &  Co.,  of  which,  as  he  alleges,  he  was  a  part- 
ner, for  the  purpose,  as  he  states, '  of  procuring  a  JSTe  w  Orleans 
registry.'  The  transfer  was  to  Delaunay,  and  not  to  the  firm. 
He  now  alleges  that  though  he  made  the  transfer  he  retained 
the  actual  ownership  and  had  a  bill  of  sale  from  Delaunay. 
But  in  his  memorial  he  did  not  claim  that  he  had  a  bill  of  sale. 
In  that,  he  asserted  only  that,  retaining  the  ownership,  he  took 
from  Delaunay  an  irrevocable  power  of  attorney  to  control  and 
dispose  of  the  vessel  as  he  pleased.  The  statements  do  not  har- 
monize, and  it  is  difficult  to  see  why  a  power  of  attorney  was 
taken  if  he  had  a  bill  of  sale.  On  the  faith  of  the  transfer  the 
bark  was  registered,  not,  however,  at  New  Orleans,  where 
Delaunay  resided,  but  at  Mobile,  where  she  did  not  belong,  and  . 
where  neither  Pelletier  nor  Delaunay  resided.  She  was  regis- 
tered, not  in  the  name  of  Delaunay  as  owner  (his  name  was 
Emile  Delaunay),  but  as  owned  by  Edward  Lee  Launde,  or 
Edward  Lee  Launa,  or  Edward  de  Launa,  and  the  person  call- 
ing himself  by  that  name  swore  that  he  was  the  only  owner. 
It  is  not  quite  clear  whether  the  registry  was  for  Edward 
Lee  Launde,  as  owner,  or  for  Edward  Lee  Launa,  or  Edward 
de  Launa.  The  duplicate  certificate  of  registry,  signed  by  the 
register  and  deputy  collector,  on  file  at  the  Treasury  Depart- 
ment at  Washington,  gives  the  name  ^Edward  Lee  Launde.' 
The  vessel's  duplicate  has  not  been  presented.  The  record  at 
Mobile  gives  the  name  Edward  de  Launa  or  Edward  Lee  Launa, 
it  is  uncertain  which.  I^either  was  Delaunay's  name.  That, 
as  I  have  said,  appears  to  have  been  Emile  Delaunay. 

^<Why  the  register  was  obtained  at  Mobile  in  the  name 
given  as  owner  rather  than  in  Pelletier's  name,  if  he  was  the 
owner,  when  he  was  in  Mobile  at  the  time  the  registry  was 
made,  it  would  be  hard  to  conjecture,  unless  it  was  desired 
while  obtaining  a  register,  at  the  same  time  to  conceal  the  true 
ownership  of  the  bark  for  some  unavowed  reason.  Delaunay 
evidently  had  a  very  close  connection  with  the  bark  and  with 
her  outfit  and  voyage,  a  connection  which  it  is  difficult  to 
iiccount  for  if  he  was  not  the  real  owner  of  the  vessel  and  of 
most,  if  not  all,  the  property  on  board,  and  if  Pelletier  was 
anything  more  than  the  ship's  master. 

^*  Though  Pelletier  claims  that  he  purchased  the  bark  at  Key 
West,  in  his  examination  before  me  he  has  sworn  that  Delaunay 
paid  for  it.  It  is  proved  also  that  the  repairs  at  Mobile  were 
settled  for  by  Delaunay's  clerk.  Pelletier  paid  nothing.  It  is 
proved  that  when  the  bark  sailed  for  Garthagena,  Delaunay 
came  to  Mobile  and  left  the  ship  only  when  she  was  in  the 
lower  bay,  returning  in  a  tug  which  took  her  down  from  the 
wharfL  It  is  proved  also  that  Pelletier  had  nothing  to  do  with 
5627— Vol.2 49  .  , 
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the  tng,  and  that  its  seryioes,  if  settled  for  at  all.  Must  have 
been  paid  by  Delaanay.  He  also  attended  to  toe  outgoing 
manifest,  which  described  Pelletier  only  as  master  of  the  bark. 
Delaanay  famished  and  pat  on  board  the  d-firanc  pieces  and 
gold  alleged  to  have  been  shipped,  and  if  there  was  any  insur- 
ance upon  either  the  vessel  or  its  contents,  which  does  not 
appear,  it  mast  have  been  obtained  by  Delaunay  without 
instruction.  Pelletier  swears  that  he  paid  no  attention  to 
insurance. 

<^More  than  this,  a  witness,  Louis  Moses,  who  has  been  a 
resident  of  New  Orleans  ever  since  1852.  engaged  in  exchange 
brokerage  and  insurance,  has  testified  before  me  that  in  1860 
he  was  intimately  acquainted  with  the  firm  of  Delaunay,  Ri«» 
&  Co.,  holding  a  power  of  attorney  to  transact  its  business; 
that  he  furnished  to  Delaunay  money  to  fit  out  the  bark;  that 
on  the  24th  day  of  October  1860,  three  days  before  the  bark 
cleared  from  Mobile,  he  advanced  to  Delaunay  $15,850,  for 
which  he  took  Delaunay's  notes,  which  he  now  has  unpaid, 
and  exhibited  to  me,  and  that  he  and  another  man,  whom  he 
named,  each  advanced  the  farther  sum  of  $5,000;  that  to 
obtain  this  money  Delaunay  told  him  he  had  to  put  money  on 
board  the  bark;  that  he  expected  a  great  profit  &om  it;  that 
the  bark  was  fitted  out  to  go  to  some  places  in  Hayti;  that 
Antonio  Pelletier  was  the  captain,  and  was  to  engage  to  import 
some  negroes  into  Louisiana,  and  that  was  the  reason  why 
money  was  to  be  put  on  board;  that  the  negroes  had  been 
already  bought,  and  that  Pelletier  was  to  go  and  pay  for  them 
and  bring  them.  The  witness  testified  further  that  he  himself 
was  to  have  an  interest  in  the  venture,  and  that  Delaunay 
promised  that  he  should  have  one  hundred  of  the  negroes  for 
the  money  he  advanced.  He  further  testified  that  the  scheme 
was  to  land  the  negroes  on  a  desert  island  west  of  the  Missis- 
sippi, near  the  mainland  of  Louisiana.  This  testimony  has  not 
been  impeached,  nor  has  it  been  discredited  by  anything  that 
has  appeared  before  me.  I  have  not  been  able  to  discover  any 
inherent  contradiction  or  improbability  in  it.  If  believed,  it 
has  a  direct  and  potential  bearing  upon  the  merits  of  the  claim 
made  on  behalf  of  Pelletier.  It  bears  upon  the  ownership  of 
the  bark,  and  of  the  money  on  board,  as  well  as  upon  the  char- 
acter of  the  voyage  which  the  bark  made.  It  accounts  for 
Delaunay's  putting  the  money  onboard,  paying  the  bills,  being 
present  at  the  bark's  departure,  taking  a  registry  in  the  name 
of  Edward  Lee  Launde,  or  Edward  de  Launa,  at  Mobile  instead 
of  New  Orleans,  where  he  resided,  and  when  Pelletier  was 
there,  and  many  other  things  which  I  shall  notice  hereafter. 
It  is  not  to  be  overlooked,  however,  that  according  to  his  own 
testimony  the  witness  was  a  participant  in  fittine  out  an  illegal 
voyage  to  the  extent  of  furnishing  a  portion  of  the  funds  for 
it,  with  full  knowledge  of  the  uses  to  which  it  was  planned  the 
money  should  be  devoted.  lu  other  words,  he  was  an  accom- 
plice.   His  testimony,  therefore,  must  be  weighed  with  caution, 


Digitized  by  ^ 


ioogle 


PELLETIER  AND  LAZABE  CASES.        1761 

and,  if  relied  upon,  should  find  elsewhere,  as  I  think  it  does, 
cOTToboration. 

<<  At  Mobile,  as  the  olaimant's  memorial  states,  he  purchased 
and  put  on  board  the  bark  a  full  cargo  of  about  200,000  feet  of 
pitcb-pine  lumber,  sawed  to  his  order,  to  fill  a  contract  he  had 
in  New  Granada,  and  also  took  36  barrels  of  ship  bread  to  fill 
an  order  from  Garthagena.  The  memorial  states,  also,  that  he 
had  on  board  36,000  5-franc  pieces  (silver),  $3,000  in  American 
gold,  and  about  $2,000  in  Spanish-American  gold  ounces  and 
fractions  of  ounces,  meaning  to  buy  gold  dnst  of  Antioquia. 
He  also  took  on  board  two  kegs  of  powder  and  some  more ;  also 
a  large  number  of  pistols  and  some  guns  or  rifles.  Neither  the 
powder  nor  the  guns  or  pistols  were  mentioned  in  the  ship's  out- 
going manifest.  On  the  contrary,  the  manifest  which  he  signed 
and  delivered  to  the  collector,  and  which  he  swore  contained 
a  full,  just,  and  true  account  of  all  the  goods,  wares,  and  mer- 
chandise on  board  the  vessel,  and  that  if  other  goods,  wares, 
or  merchandise  should  be  put  on  board  previous  to  sailing,  he 
would  immediately  report  the  same  to  the  collector,  mentioned 
only  118,000  feet  of  lumber  and  29  barrels  of  bread,  marked 
< Various,  and  J.  B.  &  Go.,*  value,  $2,214.40.'  The  manifest 
was  sworn  to  by  Pelletier  on  the  27th  day  of  October,  I860; 
On  the  same  day  a  shipper's  manifest  of  the  cargo  of  the  ^bark 
William^  Pelletier,  master,'  was  signed,  verified,  and  filed  in 
the  collector's  office,  exhibiting  as  shipped  on  the  bark  29  bar- 
rels of  bread  and  118,000  feet  of  lumber,  marked  <  J.  B.  &  Go.; 
value  $2,214.40.'  Both  manifests,  doubtless,  describe  the 
same  property,  but  the  latter  declarea  the  articles  to  have  been 
shipped  by  M.  S.  Gharlock  &  Go.,  and  intended  to  be  landed 
at  Garthagena.  Of  the  lumber  34,000  feet  were  loaded  on 
deck  and  only  84,000  feet  in  the  hold.  Why  it  was  thus  loaded 
for  a  contemplated  voyage  of  some  3,000  miles,  when  the 
capacity  of  the  hold  was  sufficient  for  fully  twice  the  whole 
quantity,  is  not  apparent.  It  may  have  been  for  convenience 
of  loading  and  unloading,  or  it  may  have  been  to  give  to  the 
voyage  a  colorable  appearance  of  legitimate  trading. 

"At  Mobile  Pelletier  had  shipped  a  crew,  consisting  of 
fourteen  besides  himself,  inclnding  cook,  steward,  and  clerk. 
Thomas  Gollar,  the  second  mate,  had  been  introduced  to  him 
at  Key  West,  and  had  come  with  him  in  the  bark  from  Key 
West  to  Mobile,  where  he  was  given  the  superintendence  of 
repairs. 

"At  Key  West  he  was  known  as  Thomas  Collar,  yet  at  Mo- 
bile he  signed  the  shipping  articles  with  the  name  Samuel 
Oerdon,  was  subsequently  addressed  by  Pelletier  as  Gerdon, 
and  later,  in  the  following  voyage,  signed  a  protest  with  the 
same  name.  At  first  Collar  testified  before  me  that  he  signed 
in  his  true  name — ^Thomas  Gollar — but  afterward,  when  con- 
ih>uted  by  his  protest,  he  acknowledged  that  he  had  used  the 
name  Samuel  Oerdon,  and  accounted  for  the  false  personation 
by  saying  that  the  shipping  master  at  Mobile  had  given  him  a 
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pioection  paper  with  that  name,  alleging  that  he  had  no  blank 
to  fill  otherwise.  The  seamen,  or  a  portion  of  them,  as  Pelletier 
states,  were  famished  to  him  by  a  shipping  master  at  New 
Orleans,  it  may  be  presumed  at  the  instance  of  Delaanay,  who 
resided  there.  They  were  forwarded  from  New  Orleans  to 
Mobile  by  steamboat.  They  were  Frenchmen,  and  they  are 
described  by  Pelletier  ^as  rowdies  and  highbinders,  such  as 
are  in  general  only  to  be  found  in  Southern  seaports.'  Indeed, 
in  the  entire  crew,  including  cook,  clerk,  and  steward,  there 
was  but  one  American.  Some  other  shipments  of  sailors  were 
afterward  made  at  other  xH)rts  during  the  voyage,  but  they  also 
were  Frenchmen  or  Spaniards. 

^«The  ship  cleared  for  Garthagena  on  the  27th  of  October 
1860,  and  arrived  in  that  port  late  in  November.  There,  as 
stated  by  Pelletier,  the  lumber  on  deck  was  unloaded,  some 
gold  dust  was  purchased,  with  some  other  articles,  and  some  of 
the  private  stores  of  the  captain  were  sold.  There  Meyers,  the 
chief  mate,  deserted  and  escaped  on  board  a  British  man-of- 
war.  A  revolution  then  in  progress  having  prevented  tiie  sale 
of  the  remaining  lumber,  the  bark  cleared  for  Bio  Hacha,  a  port 
some  over  one  hundred  miles  east-northe^ist  from  Garthagena, 
having  shipped  at  least  one  seaman,  a  Spaniard,  and  taken 
on  board  one  Bina,  a  colored  refugee,  and  Juan  Gortez,  his 
wife,  child,  and  servant  as  passengers  for  Kio  Hacha.  Gortez 
had  some  freight  with  him.  He  and  his  family  were  dark, 
probably  mulattoes. 

<' Finding  the  winds  and  currents  contrary,  and  liaving  lost 
an  anchor,  the  bark  bore  away  to  the  northward  and  continued 
on  that  course  about  700  miles.  Gollar  testifies  that  when  the 
anchor  was  lost,  a  day  or  two  aft-er  leaving  Garthagena,  Gortez, 
whose  wife  was  sick,  desired  to  be  put  on  shore.  Pelletier's 
testimony  on  this  subject  is  inconsistent  with  itself.  At  first 
he  stated  Gortez  desired  to  be  landed  at  the  first  accessible 
port.  That  was  Garthagena,  within  two. hours'  sail  from  the 
place  where  the  anchor  was  lost.  But  he  did  not  go  thither. 
He  said  he  wanted  to  proceed  on  his  voyage.  In  his  later 
testimony  ho  represents  Gortez  as  asking,  when  near  Grand 
Gayman,  to  be  landed  in  Jamaica  or  some  port  in  that  direction. 
Whether  after  he  had  sailed  so  far  away  from  Kio  Hacha  he 
intended  to  return  on  a  long  tack  to  that  port,  I  do  not  deem  it 
necessary  to  inquire.  He  had  passengers  on  board  whom  he 
had  contracted  to  deliver  there  with  their  freight. 

^*  But  it  may  well  be  that  Gortez  was  anxious  and  alarmed 
at  being  carried  so  far  from  his  place  of  destination  and  con- 
sented, even  desired,  to  be  landed  at  Grand  Gayman.  To  this 
Pelletier  assent'Od  and  put  into  the  port  of  Georgetown,  on 
that  island,  arriving  there  December  19, 1860.  There  he  set- 
tled with  Gortez,  taking  from  him  all  his  freight  at  a  valuation 
of  $1,000  and  deducting  $500  for  his  services.  I  do  not  find 
that  the  settlement  was  obtained  by  threats  or  duress,  or  that 
it  was  any  other  than  amicable,  though  it  was  subsequently 
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contended  that  the  freight  belonged  to  one  Gano,  British  vice- 
cousul  at  Oarthagena,  that  Cortez  had  only  the  care  of  it, 
and  that  it  had  been  extorted  from  him  by  Pelletier.  I  do  not 
find  safBcient  evidence  to  justify  such  a  contention. 

"  On  the  24th  of  December  the  bark  cleared  for  Port  an 
Prince  in  Hayti.  It  is  not  quite  apparent  why  she  was  cleared 
for  Hayti.  She  had  cleared  from  Oarthagena  for  Bio  Haxsha, 
professedly  in  order  to  dispose  there  of  the  lumber  in  her  hold. 
If  her  course  afterward  to  the  vicini^  of  Grand  Oayman  was 
really  to  obtain  offing  for  alongtack  to  Kio  Hacha  it  is  not  appar- 
ent wh^  she  did  not  clear  again  tor  that  port.  It  was  little 
more  distant  than  Port  au  Prince,  and  the  bark  would  have 
been  assisted  by  wind  and  currents.  The  voyage  to  Port  au 
Prince  was  to  the  windward,  against  strong  northeast  winds 
and  strong  currents.  No  explanation  has  been  given  of  this, 
and  none  appears,  except  perhaps  a  purpose  to  obtain  a  cargo 
of  guano  at  the  island  of  Navassa,  eighty  or  one  hundred  miles 
west  of  Hayti.  The  claimant  testifies  that  at  the  beginning  of 
his  voyage  he  had  an  understanding  with  Delaunay,  that  if  he 
found  it  practicable,  he  should  bring  back  to  New  Orleans  a 
cargo  of  guano,  and  that  at  the  island  of  Grand  Oayman  he 
arranged  with  a  person  to  show  him  guano,  and  further,  that 
when  first  at  Port  au  Prince,  before  he  had  any  trouble  with 
the  authorities,  he  applied  to  one  Yil  Maximilian  for  fifty  men 
and  a  few  women  to  go  with  him  to  the  island  of  Navassa,  and 
there  load  his  vessel  with  guano.  It  is  evident,  however,  from 
what  subsequently  occurr^,  that  there  never  was  any  serious 
purpose  to  look  for  such  a  cargo. 

"At  Port  au  Prince,  where  the  bark  arrived  some  time  after 
the  middle  of  January  1861,  the  remainder  of  the  lumber,  or 
most  of  it,  was  sold,  but  before  much  of  it  was  delivered  sev- 
eral of  the  crew,  alleged  to  have  been  disorderly,  were  sent  on 
shore  and  imprisoned  at  Pelletier's  instance.  Bina,  the  refu- 
gee from  Oarthagena,  also  lefb  the  ship  and  denounced  it  to 
the  Haytian  authorities  as  a  slaver.  The  claimant's  testimony 
is  that  this  charge  was  made  after  Bina  had  demanded  $100 
fix)m  him  to  pay  for  a  passage  back  to  the  Spanish  Main,  with 
threats  in  case  of  refusal,  and  that  the  demand  was  refused. 
The  imprisoned  sailors  also  preferred  accusations.  Very  nat- 
urally and  reasonably,  the  police  boarded  the  vessel  and  made 
a  partial  search.  They  found  arms  and  ammunition  on  board, 
an  unusual  number  of  handcuffs,  alleged  to  have  been  twenty 
pairs,  but  which,  as  Pelletier  and  Oollar  testify,  were  only 
eight  in  number,  and  they  found  a  large  number  of  water  casks. 
Pelletier  and  Oollar  swear  there  were  only  eight  such  casks, 
but  the  former  admits  that  he  had  in  addition  from  twenty 
to  twenty*  five  barrels,  which  he  filled  with  salt  water  for  bal- 
last. All  these  things  are  acknowledged  accompaniments  of 
slave  trading.  The  police  did  not  find  the  kegs  of  powder, 
nor  any  of  the  pistols  that  had  been  on  board.  These  may 
have  been  sold  before  the  search  was  made  or  have  escaped 
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observation.  The  search  does  not  appear  to  have  been  very 
thoroagh.  In  view  of  the  accnsation  of  Bina  and  the  impris- 
oned sailors,  and  of  the  results  of  the  search,  as  well  as  of  his 
application  to  Maximilian  for  laborers  to  go  to  Kavassa,  the 
Haytian  authorities  evidently  had  strong  suspicions,  and  I 
think,  with  much  reason,  that  the  bark  was  a  slaver  out  on  an 
illegitimate  cruise.  Yet,  after  a  short  delay,  they  gave  up  the 
vessel  to  the  claimant,  and  at  his  request  gave  him  a  clearance 
for  New  Orleans.  Their  suspicions,  however,  were  not  wholly 
allayed.  When  the  bark  sailed,  the  latter  part  of  February, 
she  was  followed  a  considerable  distance  by  an  armed  vessel, 
apparently  to  observe  what  course  she  would  take.  She  did 
not  go  westward  on  the  most  direct  course  to  New  Orleans. 
Had  she  taken  that  course  she  would  have  had  favoring  winds 
and  assisting  currents,  and  she  might  have  taken  in  her  course 
the  guano  islands  of  Navassa.  Had  there  been  any  real  design 
to  take  a  cargo  of  guauo  she  must  have  taken  that  course. 
There  was  nothing  to  hinder  it.  The  bark  was  in  good  order. 
The  islands  were  in  possession  of  an  American  company,  and 
laborers  were  doubtless  there  to  assist  in  loading  vessels. 
There  could  have  been  no  need  of  laborers  taken  from  Hayti. 
But  instead  of  taking  that  course  the  bark  turned  eastward 
around  Mole  St.  Nicole,  and  continued  her  course,  on  the  north 
side  of  Hayti,  against  fresh  breezes  and  swift  currents,  on  one 
route,  indeed,  toward  New  Orleans,  but  obviously  not  the  best 
at  that  season  of  the  year. 

^^According  to  Pelletier's  statement,  finding  he  had  not  suf- 
ficient ballast,  though  he  had  more  than  50  tons,  he  put  into 
Mau-of-War  Bay,  in  the  island  of  Grand  Inagna,  to  obtain 
more.  There,  by  drifting  on  a  reef,  the  fastenings  of  his  rud- 
der were  broken,  and  it  hung  only  on  the  forward  pintle.  It 
needed  two  new  pintles  to  replace  those  which  were  broken. 
They  might,  doubtless,  have  been  supplied  by  any  blacksmith 
at  Inagua,  but  after  lashing  the  rudder  with  chains  the  bark 
put  to  sea.  Still,  not  steering  well,  Pelletier,  as  he  states, 
endeavored  to  make  a  port  (La  Plata)  in  San  Domingo,  in  an 
opposite  direction  from  the  course  to  New  Orleans,  in  order  in 
that  port  to  make  repairs.  He  was  soon  found  on  the  banks 
of  Oaicos,  east  of  Inagua,  and  soon  after  far  to  the  southwest, 
oif  the  coast  of  Hayti,  near  Mole  St.  Nicole,  where  he  was 
endeavoring  to  beat  to  the  windward.  Several  days  he  was  in 
sigh  t  from  Gape  Hay  tien.  where  there  was  a  good  harbor  open  to 
commerce,  which  he  could  easily  have  entered  in  a  few  hours, 
and  where  he  might  have  obtained  all  needed  repairs,  but  he 
made  no  attempt  to  enter  there.  Even  if  his  chronometer  were 
out  of  order,  as  he  alleges,  he  must  have  known  where  he  was. 
He  claims  to  have  been  a  good  sailor.  He  had  in  his  hands 
the  Coast  Pilot  directions.  He  was  all  the  while  in  sight  of 
the  coast,  and  it  is  incredible  that  he  did  not  recognize  his 
vicinity  to  Gape  Haytien.  Instead  of  entering  it  he  kept  along 
the  coast,  saluted  with  a  French  flag  a  passing  vessel,  and 
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entered  Fcart  liberty,  an  obscure  port  of  Hayti,  not  open  to 
commerce  and  only  abont  twenty  miles  from  Cape  Haytien, 
mistaking:  it,  as  he  says,  for  the  harbor  of  La  Plata,  in  San 
Domingo.  I  am  unable  to  see  how  his  entrance  into  Fort 
Liberte  could  have  been  due  to  any  such  mistake.  The  dis- 
tsuice  from  Cape  Baytien  was  too  short,  only  abont  twenty 
miles.  La  Plata  is  nearly  one  hundred  miles  east.  The  ap- 
proaches to  the  two  ports,  as  described  in  the  sailing  direc- 
tions, are  notably  unlike,  and  as  the  land  all  the  way  from  Gape 
Hay  tien  must  have  been  in  sight,  he  must  have  known  he  was 
far  from  La  Plata. 

^<  At  Fort  Libert^  he  floated  a  French  flag,  never  an  Ameri- 
can; proclaimed  his  vessel  to  be  the  GuUlaume  Tell  from 
Havana,  bound  to  Havre;  ordered  his  men  to  speak  only  the 
French  language^  and  asserted  that  his  own  name  was  Jules 
Letellier.  He  even  caused  a  letter  to  be  written  to  the  French 
consul  repeating  these  false  statements,  signed  Jules  Letellier. 
The  excuse  given  for  this  attempted  deception  is  that  when  on 
entering  the  port  he  saw  the  Haytian  flag  he  was  terrified, 
remembering  his  trouble  at  Port  au  Prince.  I  think  that  is  a 
very  insufficient  excuse.  There  was  no  cause  for  any  such 
scare,  and  it  is  difficult  to  believe  that  it  existed.  The  bark 
had  been  given  a  clearance  from  Port  au  Prince,  and,  if  she 
was  in  distress,  that  accounted  fully  for  her  being  again  in  a 
Haytian  port  for  repairs. 

<'  The  falsehoods  mentioned  were  not  all  he  told.  He  said 
he  had  been  at  Ouadaloupe,  had  been  obliged  to  throw  part  of 
his  cargo  overboard,  and  that  he  had  been  aground  on  those 
banks.  False  statements,  when  attempts  to  mislead,  very 
naturally  awaken  the  suspicion  of  those  to  whom  they  are 
made,  and  they  are  in  some  measure  evidence  of  guilt.  Pelle- 
tier's  attempted  deception  was  soon  discovered  by  the  French 
consul  and  the  Haytian  authorities,  and  his  arrest  and  the 
seizure  of  the  bark  followed. 

''In  view  of  the  facts  thus  mentioned,  which  I  think  are 
established  by  the  evidence,  I  can  hardly  escape  from  the  con- 
viction that  the  voyage  of  the  bark  William  was  an  illegal 
voyage;  that  its  paramount  purpose  was  to  obtain  a  cargo  of 
negroes,  either  by  purchase  or  kidnapping,  and  bring  them 
into  slavery  in  the  State  of  Louisiana,  and  that  the  load  of 
lumber  and  the  profession  of  a  purpose  to  go  for  a  cargo  of 
guano  were  mere  covers  to  conceal  the  true  character  of  the 
enterprise.  In  my  opinion,  it  is  beyond  doubt  that  had  the 
bark  been  captured  and  brought  into  an  American  port,  when 
she  was  seized  at  Fort  Libert^,  she  would  have  been  condemned 
by  the  United  States  courts  as  an  intended  slaver.  And  I 
think  the  Haytian  authorities  had  sach  reasons  for  suspecting, 
even  believing,  that  she  was  a  slaver,  with  evil  designs  against 
their  people;  that  they  were  justified  in  seizing  her  in  one  of 
their  ports,  and  arresting  the  m^ister,  at  least  for  examination. 
If  the  uncontradicted  testimony  of  Mr.  Moses  is  to  be  believed, 
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the  voyage  was  concocted  between  Delannay  and  Pelletier; 
the  bark  was  procured  for  the  illicit  use;  it  was  manned  and 
supplied  suitably  for  such  a  purpose,  and  its  subsequent  con- 
duct down  to  its  hovering  sAong  the  coast  and  entering  an 
obscure  and  private  harbor  of  Hayti  under  false  colors  when 
a  better  one  was  easily  accessible  are  all  consistent  with  such 
a  purpose.  The  suspicious  circumstances  begin  at  the  begin- 
ning. The  transfer  of  the  title  to  Delannay,  as  stated  by  Pel- 
letier, in  order  to  obtain  registry  at  New  Orleans;  the  registry 
at  Mobiley  in  the  name  of  1^  Launda,  or  Edward  De  Launa, 
or  Edward  Lee  Launa;  the  taking  powder,  pistols,  and  guns 
in  quantities  on  board  without  mentioning  them  in  the  mani- 
fest; the  loading  of  about  one-third  of  the  lumber  on  deck 
when  the  hold  was  more  than  sufficient  for  it  all,  the  assump- 
tion of  a  false  name  by  the  mate;  the  character  of  the  crew, 
all  foreigners  and  roughs;  the  obviously  fallacions  pretense 
that  a  cargo  of  gnano  was  sought;  the  concealing  the  name  of 
the  ship,  and  false  representations  respecting  her  nationality, 
the  port  from  which  she  sailed,  and  her  destination;  the 
change  of  the  name  of  the  master;  the  unusual  number  of 
manacles  on  board,  the  large  number  of  watercasks,  including 
barrels  capable  of  holding  water — all  speak  with  one  voice. 
They  all  tend  in  the  same  direction,  and  collectively  they 
almost  force  to  the  conclusion  that  the  voyage  was  illicit, 
and  that  slave  trading  was  its  object.  Add  to  these  the  fact 
that  Pelletier  had  applied  to  a  Haytian  to  obtain  fifbymen 
and  some  women  (blacks,  of  oonrse,)  to  assist  him  in  obtaining 
gnano,  and  I  can  not  avoid  thinking  the  Haytian  Govern- 
ment, though  all  these  facts  may  not  have  been  known  at  the 
time,  had  ample  reason  for  suspecting,  if  not  believing,  that 
the  Dark  was  a  slaver,  and  that  the  design  of  Pelletier  was 
to  obtain  a  cargo  of  blacks  from  their  country.  Even  the 
representatives  of  foreign  governments  then  present  in  Hayti 
unanimously  expressed  to  the  government  their  opinion  that 
Pelletier  had  been  gailty  of  piracy,  and  that  the  government 
was  authorized  to  put  in  force  against  him  judicial  procceed- 
ings.  And  Mr.  Lewis,  commercial  agent  of  the  United  States, 
joined  Mr.  Byron,  consul-general  and  acting  charg6  d'affaires 
of  Great  Britain,  in  asking  that  the  captain  and  bark,  then 
under  arrest,  should  not  be  set  at  liberty. 

"  Having  now  reviewed  and  stated  what,  in  my  judgment, 
the  evidence  exhibits  respecting  the  character  and  conduct  ot 
the  voyage  down  to  the  entrance  of  the  bark  into  Fort  Libert^, 
and  noticed  also  the  false  pretenses  of  the  claimant  there,  I 
proceed  to  examine  the  action  of  the  Haytian  Government,  of 
which  he  complains.  Shortly  after  the  bark's  arrival,  and 
while  the  falsity  of  the  a-ssertioTi  that  she  was  a  French  vessel 
on  a  voyage  from  Havana  to  Havre  was  still  undiscovered,  one 
Miranda,  who  had  shipped  at  Port  an  Prince  on  the  bark  as 
boatswain,  escaped  to  the  shore  and  denounced  to  the  authori- 
ties the  vessel  and  the  master.    What  the  charge  he  made 
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was,  whether  it  was  of  piracy  or  slave  trading,  or  a  false  pre- 
tense of  nationality,  does  not  distinctly  appear,  though  from 
his  subsequent  testimony  it  seems  probable  that  it  was  an 
accusation  of  all  those  offenses.  It  led  to  the  discovery  that 
the  vessel  and  the  master  were  not  what  had  been  pretended, 
but  that  the  vessel  was  the  William^  which  had  been  susx)ected 
at  Port  au  Prince,  and  that  her  master  was  Pelletier.  He  was 
therefore  ordered  to  come  on  shore  and  to  bring  the  8hii>'s 
papers.  This  he  refused  to  do.  Tbe  French  consul  also  sent 
a  similar  order,  which  Pelletier  disregarded,  and,  having  ob- 
tained the  pintles  he  desired,  he  endeavored  to  escai>6  at  night 
out  of  the  harbor,  fie  was  then  arrested  and  taken  on  shore 
with  the  ship's  papers.  The  bark  and  the  crew  were  also 
seized.  The  consul  then  examined  the  papers,  and,  finding 
that  the  vessel  was  American,  turned  it,  together  with  Pelletier 
and  the  crew,  over  to  the  Haytian  authorities,  who  committed 
the  master  and  crew  to  jail  in  irons.  Some  time  afterward 
they  were  sent  to  Gape  Haytien  and  imprisoned  there,  still  in 
irons,  and  within  a  few  days  they  were  sent  to  Port  au  Prince 
and  marched  in  irons  to  the  criminal  prison  there.  The  state- 
ments made  by  Pelletier  and  Collar,  the  mate,  of  abuse  and 
cruelties  inflicted  upon  them  during  their  transfer  from  Fort 
Libert^  to  Port  au  Prince  are  extremely  sensational,  and  if 
they  are  true  they  reveal  barbarous  treatment  by  the  i)opulace 
and  needless  severity  of  the  government  officers.  But  the 
testimony  of  these  two  persons,  I  think,  is  very  highly  colored 
and  in  many  particulars  quite  unreliable.  Doubtless  the  popu- 
lace was  much  excited,  and  not  without  reason.  They  probably 
did  insult  and  abuse  the  captives.  There  is  other  evidence  to 
show  it.  But  both  Pelletier  and  Collar  assert  unqualifiedly 
as  x>ositive  facts  many  things  of  which  they  could  have  had  no 
knowledge,  even  if  they  existed,  and  they  assert  some  things 
which  are  proved  to  have  had  no  existence.  One  illustration 
will  suffice:  Pelletier  states  that  during  the  march  from  the 
landing  at  Port  au  Prince  to  the  prison,  Louis  Legallin,  one  of 
his  boys,  being  weak,  fainted  from  fatigue  and  loss  of  blood, 
and  fell,  when  the  Haytian  officers  put  a  stick  through  his 
shackles  and  dragged  him  over  the  pavements  and  rough 
stones,  so  that  his  skull  was  worn  through  and  he  was  dead 
ou  arrival  at  tbe  prison,  when  his  body  was  thrown  into  the 
yard  and  some  small  boys  were  allowed  to  beat  out  his  eyes 
with  sticks  for  their  amusement.  This  was  horrible,  if  true; 
but  the  statement  is  not  true,  and  it  was  known  by  Pelletier 
to  be  false  when  he  made  it.  Legallin  was  subsequently  in- 
dicted, tried,  and  acquitted  in  Pelletier's  presence.  Many 
other  assertions  of  sensational  facts  have  been  made  by  this 
witness  which  have  been  disproved  or  which  were  beyond  his 
possible  knowledge.  The  same  thing  may  be  said  of  the  testi- 
mony of  Collar.  They  tend  greatly  to  impair  my  confidence 
in  any  portion  of  their  testimony  where  it  is  not  corroborated. 
Soon  after  they  had  been  taken  to  Port  au  Prince  Pelletier 
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and  Collar,  with  ten  of  the  crew,  were  indicted  for  piraoy  and 
attempted  slave  dealing  on  the  coast  of  Hayti.  The  indict- 
ment charged  also  that  Pelletier  had  at  sea  extorted  from  Oor- 
tez  a  promise  to  pay  a  large  snm  of  money  for  consenting  to 
land  him  on  the  nearest  land,  and  that  at  Grand  Oayman  he 
had  compelled  Gortez,  by  threats  of  mnrder,  to  givi>  him  a 
deed  for  all  the  merchandise  intrusted  to  hisKTortez's)  care  by 
one  Antonio  Cano,  amounting  to  more  than  #3,000.  Prior  to 
the  presentation  of  this  indictment  the  accused  had  been  aev- 
erally  subjected  to  an  examination  according  to  the  criminal 
practice  of  Hayti. 

'<  Meanwhile,  Gortez  and  Gano  had  come  to  Port  an  Prince, 
and  the  question  arose  whether  they  could  join  in  the  criminal 
prosecution  in  order  to  recover  thereby  comi)en8ation  for  the 
injuries  they  alleged  they  had  sustained  at  the  hands  of  Pel- 
letier. 

<<This  question  came  before  a  court  consisting  of  Judge 
Boco  and  two  others,  and  the  court  decided  that  Gortez  and 
Gano  could  not  join  in  the  prosecution ;  that  the  courts  of  Hayti 
had  no  jurisdiction  over  their  claims,  but  that  the  criminal 
courts  of  the  country  had  jurisdiction  of  the  prosecution  for 
piracy  and  slave  trading.  Pelletier  states  that  the  court  de- 
cided to  release  him.  This  was  not  so.  The  decision  was 
directly  to  the  contrary.  But  as  it  was  decided  that  the  claim 
of  Gortez  and  Gano  could  not  be  joined  with  the  criminal  pro- 
ceeding^ an  appeal  was  taken  to  the  court  of  cassation,  where 
that  decision  was  reversed.  The  judgment  that  the  Haytian 
courts  had  jurisdiction  of  the  criminal  proceeding  was  left  un- 
disturbed, and  the  prosecution  was  sent  down  for  triaL  Pel- 
letier further  asserts  that  the  three  judges  who  made  the  first 
decision  were  sent  to  jail.  Of  that  there  is  no  proof  beyond 
his  assertion.  The  records  show  no  such  thing,  and  the  state- 
ment is  altogether  improbable.  Allowance  should  doubtless 
be  made  for  mistaken  assertions  of  a  witness  indicted  and  tried 
in  a  foreign  country  before  strange  judges,  and  in  accordance 
with  a  course  of  criminal  procedure  not  familiar  to  him,  but 
positive  misrepresentations  respecting  the  trial  are  hardly 
excusable. 

^^  The  court  building  and  the  records  of  judicial  proceedings 
at  Port  an  Prince  have  been  destroyed  by  fire  since  1861,  but 
official  reports  of  the  trial  of  Pelletier  and  the  others  indicted, 
attested,  and  signed  by  the  judges,  and  publish^  at  the  time 
in  the  government  official  journal,  are  before  me.  I  think 
them  entitled  to  credit.  They  reveal  a  very  different  conduct 
of  the  judicial  proceedings  anterior  to  and  during  the  trial 
from  that  testified  to  by  him.  Waiving,  for  the  present,  con- 
sideration of  the  question  whether  the  Haytian  courts  had 
jurisdiction,  to  which  I  shall  return  hereafter,  I  can  discover 
in  those  proceedings,  including  the  trial,  no  satisfactory  evi- 
dence that  they  were  oppressive  or  unfair,  or  that  they  were 
not  conducted  temperately  and  according  to  the  ordinary  course 
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of  crimiDftl  trials.  There  are  statements  of  Pelletier  to  the 
contrary,  but  I  think  them  unsustained. 

<^The  main  trial  commenced  on  the  26th  of  August  1861,  and 
eontiuued  five  days.  It  was  at  no  time  harried.  At  its  begin- 
ning the  court  provided  an  interpreter  for  Thomas  Collar,  the 
only  defendant  who  did  not  understand  the  French  language, 
the  language  of  Hayti.  Indeed,  all  the  defendants  except 
Collar  were  natives  of  France. 

"Pelletier  declined  his  right  to  select  six  of  the  jury,  deny- 
ing the  jurisdiction  of  the  court,  though  that  had  previously 
been  decided  against  him.  Counsel  were  offered  to  him  by  the 
court,  but  he  declined  them  because  he  had  counsel  of  his 
own  selection.  Very  soon,  however,  he  refused  to  make  any 
defense  and  requested  his  counsel  to  withdraw.  Of  this  he 
gives  two  accounts,  not  quite  harmonious.  One  is  that  the 
pilot  he  had  taken  irom  Cartbagena,  the  seaman  Lobos  he  had 
shipped  there,  and  whom  he  had  caused  to  be  imprisoned,  and 
the  boy  he  had  left  at  Port  an  Prince  were  seized  without  any 
charge  and  imprisoned,  so  that  he  was  unable  to  procure  their 
attendance,  and  that  he  declared,  as  his  defense  was  thus 
gagged,  he  should  make  no  defense,  but  deny  the  jurisdiction 
of  the  court,  and  begged  his  counsel  to  withdraw. 

"But  the  facts  were  that  he  had  left  the  pilot  he  took  at  Car- 
tbagena at  Georgetown,  in  Grand  Cayman.  Ho  was  not,  there- 
fore, seized  and  imprisoned  by  the  Haytian  authorities,  and 
Lobos  was  a  witness  and  testified  during  the  trial  in  l^elletier's 
presence.  At  another  time  Pelletier  testifies  that  he  reused 
to  make  any  defense,  and  dismissed  his  counsel  because  the 
ship's  papers  were  refused  to  him.    Of  this  hereafter. 

"  He  makes  another  statement.  It  is  that  Mr.  Laveau,  one 
of  his  counsel,  was  sent  to  jail  for  alluding  to  the  extraordi- 
nary means  resorted  to  to  produce  a  conviction,  and  to  the  ab- 
straction of  his  papers  so  that  they  could  not  be  used  in  his 
defense.    But  the  official  report  gives  a  different  account 

"  It  is  that  'the  acting  government  attorney  again  requested 
the  court  to  appoint  a  lawyer  to  defend  Pelletier,  whereupon 
the  latter  arose  and  reiterated  the  declaration  which  he  had 
already  made,  viz,  that  he  would  not  accept  the  services  of  any 
lawyer  for  his  defense.  "  I  shall  offer  no  defense,^  said  he;  "I 
have  resolved  not  to  defend  myself  in  view  of.  the  base  in- 
trigues that  have  been  resorted  to  in  order  to  gag  my  defense." 
The  judge  of  the  criminal  court  requested  the  accused  to  be 
more  moderate,  and  told  him  he  must  retract  the  words  "base 
intrigues.''  Mr.  Laveau  then  proceeded  to  create  a  disturb- 
ance, and  was  called  to  order.  He  again  interrupted,  where- 
upon the  judge  ordered  him  to  be  led  out  of  the  court  room.' 
It  thus  appears  that  be  was  led  out  ibr  a  contempt.  He  had 
been  dismissed  as  counsel  previously.  There  was  no  order  for 
imprisonment. 

"Pelletier  also  states  that  he  wa«  shut  up  in  a  box  having 
only  a  small  aperture,  through  which  he  could  see  the  court 
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proceedings  only  imperfectly.  There  is  no  other  evidence  to 
sustain  this  statement,  and  a  witness  resident  in  Port  an  Prince 
at  the  time,  familiar  with  the  court-room,  and  who  had  served 
as  a  juror,  has  testified  that  there  was  no  such  box  or  close 
dock  in  it. 

«'The  trial  proceeded,  numerous  witnesses  were  examined, 
each  in  the  absence  of  all  others,  and  at  the  close  of  each 
one's  testimony  the  accused  were  severally  asked  whether 
what  had  been  testified  was  true.  To  these  questions  they  all, 
except  Pelletier,  gave  affirmative  answers.  He  refused  to 
make  any  answers.  Among  the  witnesses  was  Miranda,  the 
boatswain.  He  testified,  inter  alia,  that  Pelletier  had  told  him 
he  intended  to  take  from  Hayti  150  men  to  sell  as  slaves. 
There  was  also  evidence  that  Pelletier  had  said  he  intended  to 
give  a  ball  on  the  bark  at  Fort  Libert^  and  carry  off  a  number 
of  young  men  and  women.  To  this  Pelletier  made  no  denial, 
though  asked  what  he  had  to  say  in  reply  to  the  charge. 

'^His  application  to  Maximilian  at  Port  an  Prince  was  also 
proved.  This  was  but  a  part  of  the  evidence.  After  a  trial, 
lasting  five  days,  the  jury  returned  a  verdict  convicting  Pelle- 
tier of  piracy,  of  the  fraudulent  abstraction  of  goods  at  sea, 
or  Grand  Oayman  Island,  and  convicting  him  also  of  an  at- 
tempt at  piracy  and  the  slave  trade  committed  on  the  coast  of 
Hayti.  Three  others  of  the  accused,  OoUar,  Brown,  and  the 
captain's  clerk,  were  convicted  as  accomplices,  and  the  re- 
mainder of  the  accused  were  acquitted.  On  this  conviction  Pel- 
letier was  sentenced  to  death,  and  the  bark  and  its  contents 
were  adjudged  to  be  confiscated.  On  appeal  to  the  court  of 
cassation  the  judgment  of  the  criminal  court  was  in  all  re- 
spects affirmed,  except  so  far  as  it  adjudged  death  to  Pelletier. 

^^That  was  set  aside,  for  the  reason  that  the  statutes  of 
Hayti  imposed  the  penalty  of  death  for  piracy  only  in  cases 
when  murder  has  been  committed,  and  the  cast>  was  sent  to 
the  criminal  court,  sitting  at  Cape  Haytien,  that  'without  the 
assistance  of  a  jury,  basing  its  judgment  upon  the  verdict 
already  rendered,'  it  might  enforce  the  penal  law  of  Hayti 
according  to  the  Haytian  statutes  of  1815  against  piracy.  The 
criminal  court  thereupon  sentenced  the  claimant  to  five  years' 
imprisonment,  and  the  court  of  cassation  on  a  second  appeal 
confirmed  the  judgment. 

"There  are  some  other  averments  of  Pelletier  impugning  the 
fairness  of  the  judicial  proceedings  against  him  that  require 
notice.  The  principal  one  is  that  copies  of  the  ship's  papers 
needed  for  his  defense,  and  to  which  he  was  entitled  by  the 
Haytian  law,  were  withheld  from  him.  He  asserts  that  appli- 
cation had  been  made  for  them  before  the  trial;  that  the  min- 
ister of  foreign  affairs  promised  he  should  be  present  when 
the  package  containing  them  should  be  opened,  and  should  see 
them  and  take  what  would  be  necessary;  that  his  lawyers  took 
every  means  to  get  the  ])apers,  even  appljring  to  Judge  Boco 
for  an  order  on  the  clerk  to  exhibit  them ;  tibat  on  the  presenta- 
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tion  of  the  order  to  the  clerk,  and  his  going  into  another  room 
to  get  them,  a  sabordinate  officer  seized  them  and  carried  them 
away.  All  this,  if  it  occarred,  he  could  have  known  only 
through  the  rejiort  of  his  connseL  It  may  be  true,  but  it  does 
not  prove  that  at  another  time  the  copies  could  not  have  been 
obtaioed.  There  may  have  been  some  reason  for  the  officers 
taking  the  papers  at  that  time.  Certainly  no  application  for 
them  to  a  judge  or  to  the  minister  of  foreign  affairs  was  ever 
refused.  Permission  to  have  them  was  always  granted,  and  it 
was  not  of  this  that  Pelletier's  counsel  complained,  although 
they  did  complain  that  the  pai>er8  were  withheld  from  them 
while  the  trial  was  proceeding. 

<'It  should  require  clear  evidence  to  prove  that  an  inferior 
officer  causelessly  interfered  to  defeat  the  order  of  the  judge, 
and  the  ready  offer  made  by  the  Secretary  of  State  and  the 
minister  of  foreign  affairs.  Mr.  Linstant,  the  leading  counsel 
for  Pelletier,  complained  of  the  action  of  the  court  respecting 
the  papers  at  the  trial.  But  the  report  shows  that  when  the 
papers  were  demanded  the  demand  was  coupled  with  an  appli- 
cation for  delay.  The  latter  application  the  court  refused,  out 
ordered  the  papers  to  he  produced  forthwith.  This  seems  not  to 
have  been  satisfactory.  It  was  then  that  Pelletier  declared, 
by  the  advice  of  his  counsel,  that  his  defense  was  gagged, 
declined  to  defend  himself,  and  dismissed  his  counsel.  The 
papers  were  not  withheld,  but  a  posti)onement  of  the  trial  was 
denied.  Mr.  Linstant  in  a  letter  to  his  client,  reviewing  the 
trial,  says:  'We  were  offered  the  communication  of  the  docu- 
ments while  the  court  was  sitting,  as  if,  while  we  were  attend- 
ing to  the  debates  and  while  our  attention  was  riveted  upon 
the  testimony  of  the  witnesses  we  could  withdraw  ourselves 
from  these  imjiortant  cases  to  read  papers  of  such  importance.' 
That  is  a  complaint  without  much  substance,  intended  perhaps 
as  an  excuse  for  having  advised  his  client  to  make  no  defense. 

'<  Pelletier  also  asserts  that  attempts  were  made  to  bribe 
witnesses  to  testify  falsely  against  him.  The  charge  is  a  seri- 
ous one,  but  I  think  it  wholly  unsustained  by  any  reliable  evi- 
dence. It  rests  upon  two  ex  parte  affidavits  made  in  1868  by 
two  of  the  sailors,  who  had  been  indicted  and  tried  with  the 
captain  and  mate  of  the  bark,  and  upon  testimony  of  the 
mate,GoDar.  Theaffidavitsare  loose.  They  speak  of  attempted 
bribery  at  Port  au  Prince  during  the  trouble  there  before  the 
bark  cleared  for  New  Orleans,  not  of  efforts  to  obtain  testi- 
mony for  the  trial,  and  Brown's  affidavit  is  principally,  if  not 
wholly,  a  hearsay  statement.  Collar  has  testified  before  me 
that  the  American  consul  came  to  see  him  in  the  hospital,  to 
which  he  had  been  removed  &om  the  prison,  and  told  him 
if  he  would  testify  falsely  against  Pelletier  he  would  receive 
considerable  money  and  get  his  liberty.  If  so,  it  was  not  the 
act  of  the  Haytian  Government.  But  the  story  is  too  improb- 
able to  be  believed.    The  consul  must  have  been  Mr.  Lewis, 
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who  was  the  only  consul  at  that  time,  and  it  is  inconceivable 
that  he  attempted  bribery.  Besides,  Collar,  when  press^  by 
repeated  inquiries  whether  the  consul  asked  him  to  testify 
falsely y  equivocated,  and  after  some  hesitation  said  ^he  wanted 
me  to  testify  Pelletier  had  done  an  injury  there.' 

^^  There  are  other  statements  made  by  Pelletier  respecting 
alleged  wrongs  of  which  he  could  have  had  no  knowledge 
beyond  hearsay,  statements  entirely  uncorroborated.  I  do  not 
think  it  necessary  to  review  them. 

^'After  his  conviction,  and  some  time  in  May  1802  he  was 
removed  to  Cape  Haytian — ^marched,  as  he  says,  about  250 
miles.  (The  distance  from  Port  an  Prince  to  Cape  Haytieii  is 
only  ninety  miles.)  At  Cape  Haytien  he  was  confined  in 
prison  until  in  the  following  November  or  December,  when,  at 
the  request  of  Mr.  Whidden,  then  American  consul,  he  was  sent 
back  by  sea  to  Port  an  Prince,  where  for  a  time  he  was  con- 
fined, and  then  transferred  to  a  hospital,  from  which  he  made 
his  escape  on  the  11th  day  of  November  1803  and  succeeded 
in  reaching  Kingston  in  Jamaica. 

'<  I  now  come  to  consider  the  question  which  I  have  thus  far 
waived.  It  is  whether,  in  view  of  the  law  of  nations  as  it  was 
in  1861,  the  Haytian  Government  had  jurisdiction  to  try,  con- 
demn, and  punish  the  master  and  to  confiscate  the  bark  and 
other  property.  The  bark  was  a  vessel  of  the  United  States, 
duly  registered  as  such,  and  the  master  was  a  naturalized 
American  citizen.  The  ship's  papers  showed  this,  and  they 
were  in  the  possession  of  the  Haytian  authorities.  They  knew, 
therefore,  that  the  bark  was  American.  It  is  true  that  on 
the  3d  of  May  1861  Mr.  Lewis,  then  commercial  agent  of  the 
United  States^  joined  the  British  consul-general  in  a  request 
to  the  government  that  the  bark  and  the  captain,  then  under 
arrest,  should  not  be  set  at  liberty.  It  is  also  true  that  on  the 
15th  of  May  1861,  upon  being  consulted  by  the  secretary  of 
state  for  foreign  relations  of  the  republic,  the  representatives 
of  the  foreign  governments  then  present  at  Port  an  Prince, 
including  the  English,  French,  and  six  others,  unanimously 
expressed  their  opinion  that  the  Haytian  Government  had  au- 
thority to  take  jurisdiction  and  proceed  against  Pelletier  for 
the  crime  of  piracy,  though  the  bark  was  American.  But 
this,  while  it  tends  to  show  that  the  government  acted  cau- 
tiously, without  intention  to  violate  the  law  of  nations,  was 
an  insufficient  warrant  for  taking  jurisdiction,  if  in  fact  that 
law  disallowed  it.  Later,  on  the  0th  of  August  1801,  after  the 
indictment  had  been  presented,  Mr.  Lewis  protested  against 
the  exercise  of  jurisdiction  in  the  case  by  Hayti,  and  demanded 
that,  in  accordance  with  the  laws  of  iia^ons  and  those  of 
Hayti,  Captain  Pelletier,  his  vessel,  and  effects  should  be  de- 
livered over  to  him,  in  order  that  they  might  be  sent  to  the 
United  States,  there  to  be  tried.  This  protest  and  demand, 
however,  did  not  avail.    The  Haytian  courts  had  on  that  day 
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decided)  nftei^  a  protracted  discassion,  that  they  had  jurisdic- 
tion,  overraling  pleadings  to  the  contrary. 

^'  In  this  jndgment,  I  think,  the  Haytian  courts  were  mis- 
taken. They  seem  to  have  been  gnided  by  the  statate  law  of 
Hayti  rather  than  by  the  law  of  nations,  which  should  have 
been  the  rule  of  decision.  I  do  not  deem  it  necessary  to  inquire 
what  the  municipal  law  of  Hayti  was  respecting  piracy  or 
slave  trading. 

^^  What  constitutes  piracy  by  the  municipal  law  of  a  state 
may  not  be  piracy  as  understood  by  the  law  of  nations.  The 
slave  trade  has  been  declared  to  be  piracy  by  the  statutes  of 
several  nations.  But  the  slave  trade  was  not  piracy  in  the 
view  of  that  law  in  1861,  nor  is  it  now,  though  repeated  efforts 
have  been  made  to  have  it  so  regarded. 

'<  It  is  the  general  rule  of  the  law  of  nations  that  offenses 
commHted  by  a  vessel  at  sea  or  on  board  while  in  a  port  of  a 
foreign  country  are  justiciable,  or  triable,  only  in  the  courts  of 
the  country  to  which  the  vessel  belongs.'  The  rule  is  founded 
upon  the  accepted  principle  that  the  vessel  is  regarded  as  part 
of  the  territory  of  the  country  to  which  it  belongs,  and  criminal 
laws  do  not  extend  outside  of  the  country  which  has  enacted 
them.  There  are,  it  is  true,  some  exceptions  to  this  rule.  One 
is  to  its  applicability  to  offenses  committed  in  foreign  ports. 
If  they  are  committed  against  the  peace  of  the  country  where 
the  vessel  lies,  disturbing  it,  they  are  cognizable  in  the  courts 
of  that  country.  Not  so  if  they  are  offenses  committed  by  per- 
sons attached  to  the  vessel  upon  others  likewise  attached  and 
committed  on  board.  But  crimes  and  offenses  committed  even 
on  board  by  persons  not  belonging  to  the  ship  are  thus  cog- 
nizable. So  also  offenses  committ^  on  shore,  no  matter  who 
may  be  the  offender.  And  piracy,  as  understood  by  the  law  of 
nations,  is  also  an  exception  to  the  general  rule.  That  is  re- 
garded as  a  crime  against  all  mankind,  and  it  is  punishable 
wherever  the  offender  is  found,  no  matter  where  the  offense  was 
committed  and  no  matter  what  was  the  nationality  of  the  ves- 
sel. These  are  exceptional  cases.  The  present  is  not  within 
the  description  of  either.  It  is  the  general  rule  which  must 
now  be  applied.  I  am  of  opinion,  therefore,  that  under  the  law 
of  nations  the  courts  of  Hayti  had  no  jurisdiction  to  try  and 
punish  the  master  of  the  bark  Willia^n  for  any  of  the  offenses 
he  had  committed,  or  to  condemn  and  confiscate  the  vessel. 
The  offenses  charged  in  the  indictment  were  piracy,  misuse  of 
a  passenger  at  sea,  extortion  by  threats  from  Gortez,  at  Grand 
Cayman,  a  British  island,  and  attempted  slave  dealing  at  Fort 
Libert^,  Hayti.  The  indictment  set  forth  the  acts  alleged  to 
have  been  done  at^sea  and  at  Grand  Oayman,  which  consti- 
tuted the  piracy  charged,  if  there  was  any.  But  it  is  undeni- 
able that  none  of  them  were  piratical  in  view  of  the  law  of 

^  See  the  rule  of  law  aa  to  offenses  committed  in  port  laid  down  to  the 
opposite  effect,  iftfra,  p.  1797. 
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nations.  It  may  be  admitted  that  had  any  act  been  done 
which  the  law  of  nations  regarded  as  piratical  the  Haytian 
courts  woold  have  had  jurisdiction,  though  the  bark  was  Amer- 
ican, for  the  reason  I  have  stated  above.  But  though  acts  may 
have  been  done  which  by  the  Haytian  law  constitute  piracy, 
those  courts  could  have  no  jurisdiction  over  a  foreign  vessel  or 
its  master  who  had  committed  them,  unless  the  acts  were  also 
piratical  under  the  law  of  nations,  or  unless  the  offense  had 
been  committed  on  Haytian  territoiy.  Let  it  be  conceded  that 
a  government  may  lawfully  seize  in  its  own  ports  a  vessel  and 
her  master  when  there  is  probable  cause  for  believing  that  they 
are  piratical  or  have  piratical  intentions,  yet,  if  they  belong  to 
another  nation,  they  must  be  sent  home  for  trial,  for  the  courts 
of  the  country  where  they  belong  have,  by  the  law  of  nations, 
the  exdasive  right  to  try  them.  I  speak  only  of  cases  where 
no  piratical  act  has  been  done  within  the  port  or  territory  in 
which  the  arrest  is  made.  For  an  infraterritorial  outrage,  the 
vessel  and  master  may  be  treated  as  having  forfeited  their 
nationality. 

<<  There  has  been  one  decision  made  by  the  court  of  cassation 
of  France  in  1832  that  at  first  sight  may  appear  to  be  in  con- 
flict with  some  of  the  opinions  I  have  expressed,  biit  a  careful 
examination  of  it  will  reveal  that  it  is  in  entire  harmony  with 
them.  I  refer  to  the  case  of  the  Carlo  AlhertOj  reported  in 
Devilleneuve's  General  Collection  of  Laws  and  Judgments  for 
1832. 

<<The  facts  of  the  case  as  they  appear  in  the  report  were  as 
follows:  A  conspiracy  had  been  formed  between  persons  in 
Italy  and  others  in  France,  principally  in  Marseilles,  to  execute 
a  plot  against  the  French  Government.  A  commencement  had 
been  made  by  the  Italian  conspirators  in  the  charter  of  the 
steamer  Carlo  Alberto  at  Leghorn  for  a  pretended  voyage  to 
Barcelona.  The  steamer  took  on  board  clandestinely  at  night 
the  Duchess  de  Berri  and  others,  in  number  twelve,  who  as- 
sumed false  names,  and  clandestinely  landed  the  Duchess  and 
six  of  her  suite  at  night  of  April  28  or  29,  with  the  aid  of  a 
fishing  boat,  which  had  watched  the  passage  of  the  steamer, 
on  the  west  side  of  Marseilles,  following  which  and  in  conse- 
quence of  it  the  plot  broke  out  at  Marseilles  on  the  morning  of 
the  30th  of  April.  The  steamer,  with  the  other  conspirators, 
subsequently  put  into  the  French  port,  claiming  to  be  in  dis- 
tress, when  they  were  arrested.  It  is  apparent  that  an  ofi'euse 
had  been  committed  on  French  territory  by  landing  a  part  of 
the  conspirators.  This  was  more  than  an  unexecuted  intention 
to  perpetrate  a  crime.  The  plot  broke  out  almost  immediately 
in  consequence  of  what  was  done,  and  what  was  done  was  the 
act  of  all  the  conspirators,  for  they  were  acting  in  pursuance 
of  a  common  design.  What  the  court  of  cassation  decided  was 
that  ^the  principle  of  the  law  of  nations,  according  to  which  a 
foreign  vessel,  allied  or  neutral,  is  considered  as  forming  a  part 
of  the  territory  of  the  nation  to  which  it  belongs,  and,  couse- 
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quently,  entitled  to  the  privilege  of  the  same  iuviolability  with 
the  territory  itself,  ceases  to  protect  a  vessel  which  commits 
acts  of  hostility  in  the  French  territory  inconsistent  with  its 
character  of  ally  or  neutral;  as  if,  for  example,  such  vessel  be 
chartered  as  an  instrument  of  conspiracy  against  the  safety  of 
the  state,  and,  after  having  landed  some  of  the  persons  con- 
cerned in  these  acts,  still  continues  to  hover  near  the  coast 
with  the  rest  of  the  conspirators  on  board,  and  at  last  puts 
into  x)ort  under  pretense  of  distress.'  (Wheaton,  part  2,  sec- 
tion 104.) 

''This  case  is  not  at  all  inconsistent  with  what  I  have  said, 
viz,  that  to  justify  the  courts  of  a  nation  in  taking  jurisdiction 
of  offenses  committed  by  vessels  of  other  nations  the  offenses 
must  have  been  committed  in  whole  or  in  part  (not  merely 
planned  to  be  committed)  within  the  territory  of  that  nation. 
To  this  rule  I  find  no  exception  beyond  those  I  have  mentioned. 
Slave  trading  being  not  rated  as  piracy  by  the  law  of  nations, 
is  not  one. 

''Such,  without  enlargement,  I  understand  to  be  the  uiver- 
sally  acknowledged  rule  of  the  laws  of  nations,  and  they,  I 
think,  determine  that  the  Haytian  courts  were  without  juris- 
diction. Whatever  may  have  been  Pelletier's  intentions,  or  the 
design  of  the  voyage,  it  is  undeniable  that  there  was  no  pirat- 
ical act  committed,  no  act  recognized  as  piratical  -by  the  laws 
of  nations,  and  none  was  attempted.  Evil  intentions  not  car- 
ried out  are  not  piracy.  No  law  punishes  mere  intentions  with- 
out acts.  Abuse  of  a  passenger  by  the  master  is  not  piracy, 
and  if  it  be  admitted  that  Pelletier  extorted  by  threats  property 
from  Cortez  at  Grand  Cayman,  it  was  an  offense  against  Brit- 
ish authority  there,  but  it  was  not  piracy. 

Nor  was  there  anything  done  by  him  in  the  ports  of  Hayti 
that  amounted  to  piracy  recognized  as  such  by  law  of  nations. 
As  I  have  said,  I  do  not  care  to  inquire  what  the  law  of  Hayti 
defining  piracy  may  have  been.  It  is  another  law  which  is  to 
be  the  rule  of  decision  in  this  case;  so  it  is  stipulated  in  the 
protocol.  The  false  personation  by  Pelletier  at  Fort  Libert^, 
the  change  of  the  name  of  the  bark,  the  unwarranted  use  of 
the  French  flag,  the  false  assertions  respecting  the  port  of  clear- 
ance and  the  port  of  destination,  and  the  other  deceptions 
practiced  there,  censurable  and  wicked  as  they  were  and  indica- 
tive of  evil  intent,  were  still  not  acts  of  piracy.  Nor  was 
Pelletier's  inquiry  of  Maximilian  at  Port  au  Prince  whether  he 
could  obtain  men  and  women  from  Hayti  to  load  his  bark  with 
guano  at  the  guano  islands  an  act  of  piracy,  though  reasonably 
awakening  suspicions  that  his  intent  was  slave  kidnapping. 
Nor  was  his  later  project  (if  he  entertained  it)  of  giving  a  ball 
on  his  vessel  at  Fort  Libert^  and  carrying  off  those  invited, 
unexecuted  and  unattempted  as  it  was,  an  act  of  piracy  or  even 
slave  trading.  At  most,  these  were  evil  intentions  not  carried 
out.  There  was  in  truth  no  overt  act  of  piracy,  amounting  to 
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piracy  as  uuderstood  in  the  law  of  uations  or  of  slave  trading;, 
and  none  was  charged.  There  was  therefore,  in  my  jadgmeut, 
plainly  no  jurisdiction  in  the  Haytian  courts  over  the  bark  or 
over  the  master.  It  follows  that  having  suffered  in  conseq  uence 
of  the  unauthorized  and  wrongful  assumption  of  jurisdiction  by 
those  courts  to  try  and  punish  him,  the  Eepublic  of  Hayti  may 
be  justly  required  to  make  reparation  to  Pelletier  for  the  wrongs 
he  has  suffered. 

^<  It  remains  then  to  consider  what  sum  should  be  regarded 
as]  just  reparation.  The  claims  submitted  on  behalf  of  Pelle- 
ier  are  primarily  three.  He  claims  the  value  of  the  bark  and 
her  tackle  and  furniture  confiscated,  the  value  of  the  cargo 
and  money  aJleged  to  have  been  on  board  when  the  bark  was 
seized,  and  compensation  for  the  personal  wrongs  inflicted  upon 
him,  including  oppression  and  unfairness  in  the  judicial  pro- 
ceedings, and  his  imprisonment. 

^^  He  claims  also  compensation  for  the  losses  which  he  alleges 
he  sustained  in  consequence  of  his  detention  in  Hayti.  I 
notice  each  of  these  in  their  order. 

^^In  regard  to  the  first,  the  claim  for  the  value  of  the  bark 
and  its  furniture,  I  am  of  the  opinion  that  the  claim  ought  not 
to  be  allowed.  The  evidence  satisfies  me  the  claimant  was  not 
the  owner  of  the  bark.  According  to  his  own  testimony,  though 
at  Key  West  he  took  the  title  in  his  own  name,  he  afterward, 
at  Mobile,  transferred  it  to  Delaunay,  in  order,  as  he  says,  that 
it  might  be  registered  at  New  Orleans.  His  memorial,  to  which 
he  has  sworn,  made  in  1864,  states  that  though  he  made  the 
transfer  to  Delaunay,  he  retained  the  ownership  and  took  a 
power  of  attorney  from  Delaunay  to  do  with  the  vessel  what  he 
thought  proper.  He  did  not  then  assert  that  he  took  a  bill  of 
sale,  though  the  memorial  was  evidently  intended  to  set  forth 
every  claim  he  had  in  the  fullest  and  largest  manner.  That 
assertion  was  not  made  until  more  than  twenty  years  afterward, 
and  not  until  after  Delaunay's  death. 

<<  It  may  be  conceded  that  ordinarily  a  register  in  which  it 
is  asserted  that  the  person  named  in  it  as  owner  had  taken 
an  oath  that  he  was  the  only  owner,  is  not  conclusive  or  evi- 
dence in  a  contest  between  that  person  and  another  claimant 
of  the  ownership.  Generally,  it  has  reference  to  the  legal  title 
only.  There  may  be  a  trust,  or  an  equitable  ownership,  and  the 
true  equitable  owner  may  not  know  that  the  vessel  has  been 
registered  by  some  other  person.  But  in  this  case  the  registry 
was  obtained  by  Delaunay  at  Pelletier's  instance  and  substan- 
tially in  his  presence.  Delaunay  had  the  legal  title,  for  the 
bark  had  been  transferred  to  him  by  Pelletier.  He  had  also 
the  equitable  title,  for  he  had  paid  all  that  was  paid  for  it,  Pel- 
letier having  paid  nothing,  and  therefore  had  no  equitable 
claim.  Under  these  circumstances  I  do  not  see  how  he  could 
have  successfully  claimed  the  ownership  as  against  Delaunay. 
It  is  a  significant  fact  that  the  registry,  the  manifest,  and  the 
clearance  were  all  made  on  the  same  day,  October  27, 1860,  the 
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day  the  sbip  sailed.  Pelletier  and  Delaanay  were  together  at 
Mobile  on  that  day.  The  ship  might  then  have  been  registered 
as  owned  by  Pelletier,  if  he  was  in  fact  the  ownep.  There  is 
no  conceivable  reason  why  it  was  not,  except  that  Delaunay 
owned  her. 

"  Moreover,  the  great  body  of  evidence  tends  to  prove,  as  I 
have  already  noticed,  that  Delannay  was  the  true  and  only 
owner  and  that  Pelletier  was  only  the  master.  Before  the 
transfer  Delaanay  paid  whatever  was  paid  at  Key  West.  Pel- 
letier paid  not  a  cent.  Afterward  Delaunay  settled  for  repairs 
at  Mobile.  He  attended  to  the  insurance,  if  there  was  any. 
He  attended  to  the  manifest  and  to  the  towing  of  the  bark  out 
to  sea.  He  came  from  N'ew  Orleans  to  Mobile  to  see  the  vessel 
off.  All  these  are  indications  of  ownership.  On  the  other  hand, 
there  is  not  a  particle  of  proof  that  Pelletier  did  anything  that 
owners  ordinarily  do  or  anything  more  than  appertained  to  his 
duty  as  master.  And  more  than  this,  he  never  asserted  any 
ownership  in  himself  until  he  sent  his  memorial  to  Mr.  Seward 
in  July  1864,  in  which,  in  order  to  obtain  governmental 
interference,  he  magnified  his  alleged  wrongs  and  claimed 
compensation. 

'<  In  his  outgoing  manifest  he  styled  himself  simply  master, 
not  master  and  owner.  In  his  protest  at  Grand  Cayman, 
December  20, 1860,  he  denominated  himself  as  <  master '  sim- 
ply. In  his  letter  to  Mr.  Hubbard,  commercial  agent  of  the 
United  States,  complaining  of  the  seizure  of  the  bark,  dated 
April  6, 1861,  he  described  himself  *  master  of  the  bark  William^ 
of  jSTew  Orleans,'  and  signed  'Antonio  Pelletier,  master,'  only. 
In  his  protest  of  June  21, 1861,  while  in  prison  at  Port  au 
Prince,  he  claimed  only  to  have  been  master,  and  signed  it 
^Antonio  PeUetier,  master  of  the  bark  William,^  And  in  his 
letter  to  Mr.  Lewis  of  August  26, 1861,  the  day  his  trial  com- 
menced, he  signed  '  Pelletier,  master.'  And  finally,  in  his  pro- 
test of  August  31, 1861,  written  after  his  trial  and  conviction, 
he  made  only  the  same  claim.  Kot  until  the  16th  of  July, 
1864,  when  he  prepared  his  memorial  to  Mr.  Seward,  Secretary 
of  State,  and  claimed  therein  nearly  two  million  and  a  half  of 
dollars  for  the  wrongs  he  alleged  he  had  sustained,  did  he  ever 
assert  (so  far  as  appears)  that  he  was  the  owner  of  the  bark, 
or  anything  more  than  the  master.  It  is  impossible,  in  view 
of  this  state  of  the  proofs,  to  come  to  any  other  conclusion  than 
that  he  was  not  the  owner,  and,  therefore,  that  he  is  not  entitled 
to  compensation  for  the  loss  of  the  bark. 

"And  I  think,  also,  he  is  not  entitled  to  compensation  for 
the  loss  of  the  cargo  or  the  money  on  board.  I  am  convinced 
that  the  whole  venture  was  Delaunay's.  The  lumber  that  was 
shipped  by  Charlock  &  Go.  Pelletier  states  that  he  paid  for. 
It  may  be  so,  but  if  he  did  it  is  a  fair  presumption  that  it  was 
bought  for  Delaunay  and  paid  for  with  Delaunay's  money. 
Delaunay  certainly  paid  for  everything  else.  As  Pelletier 
stated^  he  paid  for  the  bark,  when  it  appears  that  he  did  not, 
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bat  that  Delaunay  did.  So  it  may  well  be  with  the  lumber, 
Pelletier  being  bat  the  ageut  for  the  purchase.  If  the  lumber 
was  his,  there  is  nothing  to  explain  its  being  shipped  by 
Charlock  &  Go. 

"In  regard  to  the  money,  principally  5-franc  pieces,  the 
evidence  is  quite  remarkable.  Pelletier's  first  statement  was 
that  he  had  the  money  on  board,  not  that  it  was  his.  In  his 
testimony  before  me  he  has  stated  that  the  5-frauc  pieces  were 
sent  from  Paris;  that  they  were  consigned  to  him  from  Paris. 
This  was  manifestly  not  so.  He  states  that  when  in  Kew  York, 
some  time  before  the  bark  William  was  bought,  he  gave  an 
order  for  them  through  Delaunay  &  Co.,  and  that  the  purpose 
in  ordering  them  was  to  exchange  them  at  Garthagena  for 
gold  dust  of  Antioquia,  and  that  for  cut  money.  But  when 
the  order  was  given,  if  given  at  all,  it  was  not  known  that  the 
bark  would  be  obtained,  or  that  there  would  be  any  voyage  to 
Garthagena. 

"Later  Pelletier  testified  that  Delaunay  got  the  5-franc 
pieces  and  put  them  on  board  the  ship.  To  this  statement  he 
added:  'I  paid  for  them  in  money.'  When  asked  in  what 
manner,  he  replied:  ^By  the  general  transactions  between  the 
firm  and  myself,'  explaining  that  ^  the  firm  were  cotton  brokers, 
and  collected  a  pretty  large  share  of  money,  and  his  share  of 
the  profits  they  used  to  pay  themselves.'  This  is  a  singular 
explanation.  The  firm  of  Delaunay,  Bice  &  Co.  as  such  had 
no  interest  in  the  bark  or  in  the  voyage,  and  it  was  under  no 
liability  for  any  debt  due  from  Pelletier  to  Delaunay.  It  is 
quite  unlikely  that  such  a  debt,  if  it  existed,  was  paid  by  the 
firm.  The  firm  could  not  pay  it  rightfully.  Pelletier  himself 
does  not  profess  to  have  any  knowledge  or  information  that  the 
5-firanc  pieces  were  thus  paid  for.  He  does  not  state  that  he 
was  informed  he  had  been  or  would  be  charged  by  the  firm 
with  the  money  paid  for  him.  He  gave  no  directions  for  sach 
a  charge,  and  there  is  not  a  particle  of  evidence  of  any  arrange- 
ment or  understanding  that  the  firm  would  pay.  Yet  this  he 
swears  was  paying  for  the  5-franc  pieces  in  money.  In  truth, 
he  never  paid  anything  for  them,  either  directly  or  indirectly. 
N'ow,  if  this  be  considered  in  connection  with  the  other  evi- 
dence, that  Delaunay  owned  the  vessel,  and  that  the  claimant 
was  only  the  master;  that  Delaunay  obtained  whatever  money 
was  put  on  board  at  New  Orleans,  not  from  Paris,  only  three 
days  before  the  vessel  cleared,  and  himself  put  it  on  board  late 
in  the  day  on  which  she  sailed,  and  that  he  insured  it,  if  any 
insurance  was  taken, withoutdirection  or  request  from  Pelletier, 
it  is  difficult  to  believe  that  the  money  was  not  his.  PeUetier's 
giving  no  attention  to  insurance  is  unexplainable  if  he  was  the 
owner  of  the  large  sum  of  money  he  claims  was  on  board  an 
old  vessel  partially  loaded  with  lumber,  and  destined  for  a 
voyage  of  some  3,000  miles  over  stormy  seas,  and  at  a  season 
of  the  year  when  storms  may  be  expected.  Such  is  not  the 
conduct  of  an  owner  acquainted  with  shipping  and  navigation, 
as  Pelletier  asserts  he  was.    And  then  the  source  from  which 
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the  money  was  obtained  by  Delaunay  and  the  uHes  for  which 
he  said  it  was  intended,  if  the  testimony  of  Moses  is  to  be 
believed,  contribute  to  show  that  Pelletier  had  no  interest  other 
than  that  of  a  master. 

**^  Reviewing  the  whole  evidence  bearing  upon  the  subject, 
the  preponderance  appears  to  uie  to  be  greatly  in  favor  of  the 
conclusion  that  the  money  on  board,  whatever  its  amount  was, 
as  well  as  the  bark  itself,  belonged  to  Delaunay.  I  do  not 
therefore  feel  at  liberty  to  award  to  the  complainant  compen- 
sation for  the  loss  of  either. 

^^Bnt  I  think  he  is  justly  entitled  to  compensation  for  the 
personal  injuries  inflicted  upon  him;  for  his  trial  by  a  court 
that  had  no  jurisdiction;  for  his  condemnation  and  imprison- 
ment, and  his  consequent  sufferings.  I  do  not  overlook  the 
fact  that  his  conduct  had  given  rise  to  reasonable  suspicions 
that  he  was  a  slaver,  and  that  he  had  evil  designs  against  the 
negroes  of  Hayti.  It  is  no  wonder  that  the  populace  was 
excited  and  that  he  was  treated  with  insults  and  buffetings 
during  his  marches  to  the  prisons  at  Gape  Haytieu  and  Port 
au  Prince,  as  he  undoubtedly  was.  But  his  treatment  by  the 
inferior  officers  of  the  government  was  harsh.  His  being 
marched  in  irons  was  unnecessary  severity. 

^<  His  imprisonment  was  severe,  even  cruel,  and  his  food  was 
scanty  and  unsuited  to  his  condition. 

'^The  cells  in  which  he  was  confined  were  small,  damp,  and 
unhealthy.  For  a  considerable  time  before  his  removal  to  the 
hospital  he  was  kept  in  irons  in  his  cell.  It  matters  not  that 
he  was  treated  as  it  was  the  habit  of  the  Haytian  Oovernment 
to  treat  its  prisoners.  His  sufferings  were  none  the  less  on 
that  account,  and  they  were  sufferings  that  the  government 
had  no  right  to  inflict.    For  all  this  compensation  is  due. 

''And  I  do  not  forget  that  a  long  time  has  elapsed  since  it 
was  due.  For  all  that  I  make  allowance.  Pelletier  claims 
also  on  account  of  alleged  losses  of  investments  of  real  estate, 
and  claims  in  consequence  of  his  imprisonment.  These  are 
not  proved,  and  if  they  were,  they  were  too  remote  conse- 
quences, if  consequences  at  all. 

''  Upon  the  whole,  I  award  to  Antonio  Pelletier  and  against 
the  Bepublic  of  Hayti,  for  the  claims  of  the  former,  the  sum 
of  fifty-Heven  thousand  and  two  hundred  and  fifty  dollars, 

"  Witness  my  hand  the  thirteenth  day  of  June  1885,  at  the 
city  of  Washington. 

"WiLLiAN  Stbong,  Arbitrator:^ 

''awabd  of  the  abbitbatob  in  the  olaim  of  a.  h.  lazabe 
against  the  bepublio  of  hayti. 

<*The  Amsbigan  and  Haytian  Claims  Gomhission, 

"  Department  of  State. 
"In  pursuance  of  the  protocol,  dated  May  28, 1884,  between 
the  Hon.  Frederick  T.  Frelinghuysen,  Secretary  of  State  of  the 
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United  States,  and  the  Hon.  Stephen  Preston,  envoy  extraor- 
dinary and  minister  plenipotentiary  of  the  Repablic  of  Hayti, 
representing  their  respective  governments,  afltor  having  taken 
before  the  Chief  Justice  of  the  United  States  the  oath  required 
by  the  fourth  article  of  the  protocol,  I  have  investigated  the 
claim  of  A.  H.  Lazare  against  the  Eepnblic  of  Hayti,  and  I 
now  make  the  following  statement  and  atcard: 

"  This  claim  grows  out  of  a  contract  between  the  Government 
of  Hayti  and  Mr.  A.  H.  Lazare  (made  in  September  1874,  and 
amended  in  some  particulars  on  the  11th  of  May  1875),  which 
the  claimant  alleges  that  the  government  wrongfully  violated 
and  declared  annulled.  The  formation  of  the  contract  is  ad- 
mitted by  the  protocol.  The  third  article  of  that  instrument 
contains  the  following: 

"*The  following  facts  as  to  the  claim  of  A.  H.  Lazare  are 
admitted  by  the  Haytian  Government: 

'^  'That  Lazare  entered  into  a  written  contract  with  the  Hay- 
tian Government  Sept-ember  23, 1874,  for  the  establishment  of 
a  national  bank  at  Port  an  Prince  with  branches,  the  capital 
being  Ifixed  at  first  at  $3,000,000,  and  afterward  reduced  to 
$1,500,000,  of  which  capital  the  government  was  to  furnish  one- 
third  part  and  Lazare  two  thirds;  that  the  bank  was  to  be 
opened  in  one  year  from  the  date  of  the  contract,  and  an  exten- 
sion of  forty-five  days  on  this  time  was  granted  on  Lazare's 
request,  and  that  on  the  day  on  which  the  bank  was  to  be 
opened  the  Haytian  Government,  alleging  that  Lazare  had  not 
fulfilled  his  part  of  the  contract,  declar^,  in  accordance  with 
the  stipulations  of  article  24,  the  contract  null  and  void  and 
forfeited  on  his,  Lazare's,  part.' 

"  Such  is  the  extent  of  the  admission.  The  entire  contract 
is  before  me.  Its  leading  purpose  was,  as  stated,  to  secure, 
through  the  agency  of  Mr.  Lazare,  united  with  the  action  of 
the  government,  the  establishment  of  a  national  bank  at  Port 
an  Prince,  with  branches  in  other  cities  of  Hayti.  By  its  first 
article  a  concession  was  made  tx>  Lazare  of  an  exclusive  right 
for  thirty  full  and  consecutive  years,  commencing  at  the  expira- 
tion of  the  twelve  months  specified  in  article  23^  to  establish 
in  the  republic  a  bank  styled  Banque  Rationale  d'Haiti. 

"The  twenty-third  article  described  the  twelve  months  as 
beginning  at  the  time  of  the  signature  of  the  contract,  which 
was  in  September  1874.  The  right  granted  to  establish  the 
bank  became  operative,  therefore,  only  in  September  1875.  In 
this  particular  the  concession  was  thns  of  a  future  right.  The 
contract,  however,  made  provision  for  various  things  to  be  done 
preparatory  to  the  establishment  of  the  bank.  Hence,  it  is 
necessary  to  examine  these,  which  are  set  forth  in  several  arti- 
cles. Some  of  them  imposed  obligations  upon  the  grantee  of 
the  concession ;  others  required  ft'om  the  government  the  per- 
formance of  particular  duties,  and  others  still  described  the 
privileges  to  be  enjoyed  by  the  bank  when  established  and  the 
duties  it  should  be  required  to  perform. 

"Though  it  was  not  contemphited  or  allowed  that  the  bank 
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should  be  established  until  the  expiration  of  a  year  from  the 
signature  of  the  contract,  it  was  necessary  that  preparation 
should  be  made  for  its  establishment.  For  this,  several  arti- 
cles made  provision.  A  bank  building  with  outbuildings  and 
buildings  for  the  branches  were  necessary.  Accordingly,  Mr. 
Lazare  undertook  the  duty  of  procuring  the  necessary  materi- 
als, forwarding  them  to  Port  au  Prince  and  having  the  bonk 
building  and  warehouse  erected  on  ground  to  be  fiumished  by 
the  government. 

<^The  government  assumed  the  obligation  to  pay  the  regular 
bills  for  the  articles  he  would  require  for  the  construction  of 
the  bank  building  and  warehouse  at  Port  au  Prince,  and  its 
branches  at  two  other  places,  to  the  amount  of  2(M),000  piasters 
(dollars),  which  amount,  however,  was  to  be  carried  to  the  credit 
of  the  republic  and  to  be  repaid  with  interest.  The  contract 
imposed  upon  Mr.  Lazare  the  further  duty  of  having  all  the 
articles  required  for  building  the  bank  and  warehouse  arrive 
at  Port  au  Prince  within  seven  mouths  from  the  signing  of  the 
contract,  and  having  the  buildings  finished  within  four  months 
thereafter;  tbat  at  the  expiration  of  the  last  of  the  twelve 
months,  Hhese  establishments  being  finished  should  be  in  full 
operation.' 

^^Such  was  the  requirement  of  the  twenty-third  article.  By 
the  eighteenth  article,  as  amended,  Mr.  Lazare  was  required 
to  pay  ail  the  preliminary  expenses  connected  with  the  creation 
and  establishment  of  the  bank,  and  at  the  end  of  the  thirty 
years  the  establishments  constructed  for  the  bank  and  its 
branches,  including  the  warehouses,  were  required  to  be  deliv- 
ered to  the  Government  of  Hayti  in  good  repair.  Such  were 
the  principal  duties  assumed  by  Mr.  Lazare,  to  be  performed 
by  him  preparatory  to  the  opening  of  the  bank,  except  such  as 
related  to  providing  the  necessary  capital. 

*'In  relation  to  the  capital,  the  thirtieth  and  thirty-first 
articles  are  important.  By  the  thirtieth  the  government,  acting 
by  Mr.  Bameau,  its  authorized  agent,  engaged  to  subscribe  to 
the  bank  as  shareholder  for  the  sum  of  1,000,000  piasters  (dol- 
lars), which  amount  it  bound  itself  to  pay  at  the  office  and 
deliver  into  the  vaults  of  the  main  bank  ^as  soon  as  the  com- 
plete organization  of  the  establishment  was  efiected  and  duly 
ascertained  or  lawfully  declared'  (dument  conatatee). 

"  By  the  thirty-first  article  Mr.  Lazare  bound  himself  to  pay 
at  the  office  of  the  main  bank,  in  order  to  be  deposited  into 
the  vaults,  the  sum  of  2,000,0(K)  piasters  {p.  2,000,(HX)),  ^  so  as  to 
complete  the  amount  of  stock  of  hullion^^  which  was  fixed  at  *  three 
millions  of  piasters^  (p.  3,000,000). 

"(By  an  amendment  of  the  thirtieth  and  thirty-first  articles, 
made  May  11, 1875,  it  was  agreed  tbat  the  government  and 
Mr.  Lazare  should  be  obliged  to  deposit  in  the  vaults  of  the 
bank  only  half  of  tiie  sum  subscribed,  the  other  half  to  be 
called  for  at  such  dates  as  should  be  fixed  by  the  direction 
gSnerale  of  the  bank.) 
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'^  It  is  to  be  observed  the  thirtieth  article  fixed  the  time  when 
the  goyernment  was  required  to  make  its  payment  into  the 
vaults  of  the  bank.  The  thirty-first  did  not  expressly  declare 
when  Mr.  Lazare's  payment  should  be  made.  I  think,  how- 
ever, it  may  be  fairly  inferred  from  the  whole  contract  that  it 
was  required  to  be  made  before  the  bank  should  go  into  oper- 
ation— that  is,  before  or  at  the  expiration  of  twelve  months 
from  the  signing  of  the  contract  or  before  or  at  the  expiration 
of  the  forty-five  days  to  which  the  time  for  opening  the  bank 
was  subsequently  extended.  But  it  is  manifest  that  Mr.  Lazare 
was  not  bound  to  pay  in  his  share  of  the  capital  before  the 
government  paid  in  its  share. 

<<His  share  was  to  be  paid  ^to  complete^  the  capital  partially 
supplied  by  the  government. 

^<It  is  material  also  to  observe  that  the  contract  required  all 
the  capital  to  be  paid  in  metallic  currency.  In  regard  to  this 
there  is  no  controversy.  The  payments  aredescribed  as  bullion, 
and  the  twenty-first  article  declared  that  the  stock  of  bullion 
of  the  bank  should  consist  of  coins  of  gold  and  American 
silver  and  firactions  of  the  same,  preference,  however,  being 
given  to  English  and  French  gold  and  silver,  subject  to  suit- 
able agreement,  and  no  agreement  to  the  contrary  appears  to 
have  been  made. 

<^Thus  far,  I  have  noticed  principally  the  obligations  which 
Mr.  Lazare  assumed  and  to  which  he  was  bound  by  the  con- 
tract. Before  considering  other  provisions,  it  may  be  well  to 
review  what  he  did  toward  meeting  those  obligations.  Soon 
after  the  contract  was  signed  he  returned  to  New  York,  aban- 
doned other  occupations  in  which  he  had  been  employed,  and 
devoted  himself  to  the  preparations  necessary  for  the  estab- 
lishment of  the  bank.  He  had  been  prominently  connected 
with  a  railroad  company  and  had  been  president  of  a  steam- 
ship line.  These  i>ositions  he  appears  to  have  given  up.  He 
procured  the  materials  needed  for  the  bank  buildings,  shipped 
them  to  Port  au  Prince,  employed  an  architect,  made  arrange- 
ments with  a  builder  for  the  erection  of  the  buildings,  com- 
menced the  work  of  putting  them  up  and  had  the  main  build- 
ing completed  within  the  time  limited  by  the  contract.  He 
also  made  arrangement  for  the  engraving  of  the  currency 
needed  by  the  bank.  In  fact,  he  appears  to  have  done  all  that 
the  contract  required  him  to  do  before  opening  the  bank  for 
business  at  the  expiration  of  the  year  and  forty-five  days  from 
September  1, 1874,  when  the  contract  was  signed,  unless  his 
not  paying  into  the  office  of  the  bank  his  stipulated  share  of 
the  capital  on  or  before  that  day  was  a  default-.  In  December 
1874,  he  went  to  England  and  there  made  arrangements  with 
the  house  of  Benson  &  Co.,  then  bankers  of  high  standing, 
that  they  should  furnish  the  $2,000,000,  the  sum  he  had  agreed 
to  pay  in  for  his  share  of  the  capital  of  the  bank.  Mr«  Benson, 
however,  thought  the  capital  too  large  and  advised  him  to 
return  to  Ha^i  and  obtain  a  modification  of  the  contract  in 
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relation  to  the  capital.  He  did,  therefore,  go  again  to  Hayti 
in  the  beginning  of  May  1875,  and  soon  after  (May  II,  1875) 
several  amendments  of  the  contract,  among  them  the  one 
redacing  one-half  the  amount  of  the  capital  required  to  be 
paid  in,  were  agreed  to,  thus  making  the  government's  share 
p.  500,000  and  Mr.  Lazare's  p.  1,000,000  (dollars).  At  the  same 
time  the  statutes  or  by-laws  for  the  government  of  the  bank 
when  established  were  adopted  by  the  contracting  parties. 
Mr.  Lazare  then  returned  to  London.  On  his  arrival  he  found 
that  the  firm  of  Benson  &  Go.  had  failed. 

'<  He  then  opened  negotiations  with  two  other  banking  houses 
of  London  and  one  of  Liverpool  and  obtained  from  them  an 
agreement  that  they  would  furnish  what  he  needed  for  his 
share  of  the  bank  capital.  Having  secured  this  he  engaged  a 
secretary  for  the  bank  and  a  manager,  went  to  Paris,  pur- 
chased books  for  the  installation  of  the  bank,  paper  and  blank 
forms  in  the  French  language,  and  all  the  furniture  needed, 
and  shipped  them  to  Hayti.  In  the  latter  part  of  July  1875  he 
returned  to  Port  au  Prince,  taking  with  him  his  family  and 
also  Mr.  Yerdereau,  whom  he  had  engaged  as  secretary  for  the 
bank.  When  in  Paris  during  the  summer  he  had  learned,  as 
it  appears,  for  the  first  time  that  the  Haytian  Government  had 
effected  loans  and  was  effecting  others,  for  the  payment  of 
which  the  customs  of  Hayti  had  been  and  were  being  pledged. 
These  customs  were  by  the  fourteenth  and  fifteenth  articles  of 
the  contract  pledged  to  secure  repayment  of  the  sums  which 
by  those  articles  the  bank  was  required  to  advance  from  time 
to  time  to  the  government.  This  pledge  to  the  bank  was  a 
matter  of  great  importance.  It  might  have  been  of  vital  im- 
portance. By  the  fourteenth  article  the  bank  was  bound  to 
furnish  the  annual  budget  voted  by  the  legislative  chambers 
of  the  republic  (d  bureaux  ouverts)  with  open  doors,  or,  as  I 
understand  it,  at  once,  promptly,  on  demand,  but  to  be  reim- 
bursed out  of  the  amount  {sur  le  montant)  or  sum  total  (as  the 
the  phrase  is  defined  in  the  dictionary  of  the  French  Acad- 
emy), with  iiiterest  to  be  fixed  by  the  bank,  but  never  to 
exceed  12  per  cent  per  annum. 

**  True  that  by  the  amendment  of  May  11, 1875,  it  was  agreed 
that  the  bank  should  not  be  compelled  to  deliver  to  the  gov- 
ernment, in  pursuance  of  article  14,  any  sum  that,  added  to 
the  sums  already  advanced,  should  exceed  $1,000,000.  But 
even  this  sum  was  two-thirds  of  the  proposed  paid-in  capital 
of  the  bank,  and,  in  addition  to  this,  the  fifteenth  article  bound 
the  bank,  in  case  the  government  should  find  itself  in  difficul- 
ties demanding  extraordinary  expenses,  apart  from  those  voted 
for  the  budget,  to  furnish  the  government  with  the  amount  it 
might  require,  at  the  same  time  reserving  sufficient  capital  to 
carry  on  its  operations,  on  condition  of  reimbursement,  with 
interest,  in  the  conditions  before  mentioned ;  that  is,  out  of  the 
total  of  the  customs.  The  article  made  no  other  limitation  of 
the  amount  the  government  was  given  the  right  to  require. 
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It  need  not  be  said  that  such  obligations  resting  on  the  bank 
might  have  proved,  and  probably  wonld  have  proved  rainons, 
unless  it  was  assured  of  ability  to  obtain  prompt  reimburse- 
ment of  its  advances  out  of  the  customs.  The  bank  could  not 
afford  to  wait  until  other  creditors  of  the  government  were 
satisfied.  These  articles,  the  fourteenth  and  fifteenth,  raise  at 
least  a  strong  implication  that  the  bank  should  have  the 
security  of  the  amount  or  totality  of  the  customs.  They  prac- 
tically represented  that  the  governmeut  had  such  security  to 
give;  that  it  still  had  an  unrestricted  right  to  pledge  them,  as 
it  undertook  to  do,  to  the  bank.^ 

'^But  the  fact  was  that  the  government  had  granted  away 
this  right.  I  think  it  appears  that  the  customs  were  then 
pledged  for  the  payment  of  what  is  called  the  French  *  double 
debt,'  in  amount  80,000,000  of  francs,  though  this  is  not  very 
distinctly  proved.  But  it  is  certain  that  after  the  contract  was 
made  the  government  pledged  the  customs,  in  fact,  all  the'gen- 
eral  revenues  of  the  republic,  to  secure  the  payment  of  two 
other  loans  negotiated,  agreeing  in  the  one  case  that  the 
amount  of  duties  collected  should  be  paid  at  Port  an  Prince 
into  the  hands  of  the  representatives  of  the  creditors  up  to  the 
sums  required  for  the  payment  of  the  loan,  and  in  the  other 
binding  itself  to  appropriate  to  no  other  use  the  proceeds  of 
45  per  cent  of  all  the  customs  duties  of  the  republic  given  in 
security  of  the  loan  until  a  complete  payment.  I  can  not  but 
regard  these  pledges  as  violations  of  the  contract  with  Mr. 
Lazare. 

<^They  impaired  the  value  of  the  concession  made  to  him. 
They  endangered  the  credit  and  safety  of  the  bank  he  was 
authorized  to  establish,  and  in  which  he  and  his  associates 
were  expected  to  invest  a  large  capital.  It  is  no  wonder  that 
he  and  those  who  had  agreed  with  him  to  take  two-thirds  of 
the  stock  of  the  bank,  and  pay  for  it  $1,000,000,  were  dis- 
turbed by  the  ascertainment  of  these  pledges  and  led  to  distrust 
the  good  faith  of  the  Hay tian  Government.    As  I  have  said,  I 


1  The  text  of  the  articles  referred  to  by  the  arbitrator  was  as  follows : 
''Art.  14.  In  return,  the  bank  formally  binds  itself  to  famish  the 
annnal  budget  voted  by  the  legislative  chambers  with  open  doors,  to  be 
reimbursed  out  of  the  proceeds  of  custom  duties,  in  a  fixed  proportion, 
with  interest  fixed  by  the  bank,  and  which,  in  no  case,  should  ever  ex- 
ceed 13  per  cent  per  annum.  The  above-mentioned  payment  of  the  budget 
shall  be  made  by  the  bank  in  gold,  silver,  or  currency,  in  the  proportion 
desired  by  Ihe  government.  All  surplus  to  the  credit  of  the  government 
shall  bear  reciprocal  interest. 

''Art.  15.  In  case  the  government  should  find  itself  in  presence  of  diffi- 
culties demanding  extraordinary  expenses,  apart  from  those  for  the  budget, 
the  'Banquo  Nationale  d'Haiti'  binds  itself  to  furnish  the  government 
with  the  amount  it  may  require,  at  the  same  time  reserving  sufficient  cap- 
ital to  carry  on  its  operations,  and  on  condition  of  reimbursement,  with 
interest.  In  the  conditions  above  mentioned.'^ 
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do  not  find  that  Air.  Lazare  had  any  knowledge  of  this  action 
of  the  governmeut  until  the  summer  of  1875.  His  return  to 
Hayti  in  July  was  to  endeavor  to  obtain  some  arrangement  of 
this  matter.  In  this  he  was  unsuccessful.  Mr.  Rameau,  the 
high  officer  of  the  government  and  its  authorized  agent  in 
making  the  contract,  received  him  coolly.  The  evidence  con- 
vinces me  that  he  (Bameau)  was  no  longer  desirous  that  the 
bank  should  be  opened. 

^^  When  Mr.  Lazare  desired  to  have  some  arrangements  made 
respecting  the  customs  and  to  have  the  government's  share  of 
the  capital  paid  in,  in  order  that  the  goc^  faith  of  the  govern- 
ment might  be  assured,  Mr.  Bameau  replied,  ^I  will  see  to  it 
when  I  have  time.'  He  never  did  see  to  it.  He  made  no 
denial  that  the  pledge  of  the  customs  for  other  loans  of  the 
government  was  a  breach  of  faith  with  the  bank  and  Mr. 
Lazare.  He  did  not  deny  that  it  was  the  duty  of  the  govern- 
ment to  give  that  subject  its  immediate  attention.  For  some 
reasons,  into  which  it  is  not  necessary  to  inquire  at  length, 
Mr.  Rameau  was  not  at  the  time  friendly  to  Americans,  and 
Mr.  Lazare  was  a  citizen  of  the  United  States.  Moreover,  the 
Haytian  merchants  were  opposed  to  the  bank.  They  were 
doing  for  the  Haytian  Government  a  kind  of  banking  business. 
Whatever  may  have  been  the  cause,  I  think  it  manifest  that 
there  was  then  no  longer  any  desire  of  the  government  that 
the  contract  with  Mr.  Lazare  should  be  carried  out.  There 
was  rather  a  purpose  to  avoid  its  consummation,  if  possible. 
If  Mr.  Monsanto,  who  by  the  statutes  of  the  proposed  bank 
had  been  appointed  to  act  on  the  part  of  the  government,  is  to 
be  believed,  Bameau  said  he  had  changed  his  mind  and  did 
not  want  Mr.  Lazare  to  open  the  bank;  that  the  merchants 
were  opposed  to  it,  and  that  he  wanted  the  keys  of  the  bank 
building.  Of  these  there  were  two,  one  of  which  the  govern- 
ment had,  and  Mr.  Lazare  had  the  other.  It  was  then — about 
the  last  day  of  September — Rameau  sent  a  governmeut  mes- 
senger for  Mr.  Lazare's  key.  When  it  was  refused,  he  sent 
again,  the  messenger  saying,  <You  had  better  not  have  any 
trouble.  You  had  better  give  me  the  key.'  From  prudent 
motives  it  was  surrendered,  and  thus  Mr.  Lazare  was  wrong- 
fully excluded  from  the  bank  building. 

<^Thus  matters  remained  till  the  15th  of  October  1875,  the 
day  upon  which,  by  the  provisions  of  the  contract  as  amended, 
the  bank  was  to  be  ready  for  going  into  operation,  and  when 
the  capital  was  required  to  be  in  the  vaults.  Then  the  gov- 
ernment ostentatiously  made  a  pretense  of  paying  in  its  share 
of  capital,  and  immediately  instituted  an  eje  parte  proceeding 
(proc^s-verbal)  to  declare  that  it  had  performed  its  part  of  the 
contract.  This  payment  was  a  mere  pretense,  an  attempted 
fraud  upon  Lazare. 

"What  was  deposited  in  the  vaults  was  $235,000  only  in 
coin.  The  remainder  of  the  $500,000  (the  government's  quota, 
what  it  was  bound  to  deposit)  consisted  of  bonds,  I.  O.  U.'s, 
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and  promises  of  individuals  to  pay  certain  sams.  It  can  not 
be  admitted  that  Hach  a  deposit  was  a  fulfillment  of  the  govern- 
meat's  obligation  imposed  by  the  thirtieth  article  of  the  con- 
tract. Yet,  because  Mr.  Lazare  did  not  then  pay  in  his  share 
of  the  capital  in  specie,  though  he  was  ready  and  able  to  pay  in 
drafts  on  reputable  English  bankers,  who  had  agreed  to  pay 
his  drafts,  the  Haytian  Government  immediately  declared  the 
contract  null  and  void,  and  notified  Lazare  of  the  annnlment. 

'<It  is  impossible  for  me  to  regard  this  action  of  the  Haytian 
Government  as  either  just  or  warranted  by  any  provisions  of 
the  contract.  The  government  had  no  right  to  declare  the  con- 
tract at  an  end,  and  its  action  in  this  particular  was  a  great 
wrong  to  the  claimant.  It  was  itself  in  default.  It  had  not 
performed  its  part  of  the  contract.  Beyond  the  breach  of  the 
agreement  in  regard  to  the  customs  duties,  it  had  not  paid  into 
the  vaults  of  the  bank  its  share  of  the  capital,  as  it  had 
covenanted  to  pay  it.  I  can  not  read  the  contract  as  allowing 
one  party  to  it  to  declare  it  void  if  the  failure  to  carry  out  its 
provisions  was  due,  either  in  whole  or  in  part,  to  that  party. 
It  has  been  contended  before  me  that  the  action  of  the  govern- 
ment was  justified  by  the  twenty-third  and  twenty-fourth 
articles  of  the  agreement.    They  were  as  follows  : 

<^  ^  Art.  23.  Twelve  months  are  allowed  to  Mr.  Lazare,  dating 
from  the  time  these  presents  will  be  signed,  for  the  (fanctian- 
nement)  working,  or  working  order  of  the  main  bank;  that  is 
to  say,  that  within  seven  months  from  the  same  date  the  whole 
of  the  materials  necessary  for  the  construction  of  the  said 
bank  and  warehouse  shall  be  delivered  at  Port  an  Prince;  that 
within  four  months  afterward  the  aforesaid  buildings  shall  be 
finished,  and  that  at  the  expiration  of  the  last  month,  those 
establisnments  being  finished  shall  be  in  full  operation. 

<<'Art.  24.  Thenonperibrmauceof  this  last  condition  within 
the  twelve  months  prescribed,  even  in  the  case  the  work  should 
be  commenced,  would  involve  of  full  right  the  nullity  of  the 
present  contract  and  leave  the  government  free  to  act  as  it 
might  please.' 

*'  The  condition  referred  to  in  the  twenty-fourth  article  is  the 
one  described  in  the  twenty-third.  It  is  not  clear  to  my  mind 
that  the  subject  of  that,  in  contemplation  of  the  parties,  was 
anything  more  than  the  bank  building,  its  completion,  furniture, 
and  readiness  for  banking  operations.  Those  were  all  in  work- 
ing order  before  the  expiration  of  the  twelve  months.  It  is 
to  be  observed,  as  already  noticed  in  the  provisions  of  the  first 
article,  the  concession  to  establish  the  bank  did  not  come  into 
operation  until  after  the  expiration  of  twelve  months.  But  if 
it  be  concealed  that  the  twenty-third  article  was  intended  to 
make  it  a  condition  not  merely  that  the  bank  buildings,  called 
establishments,  should  be  finished  and  furnished,  but  that  the 
bank  itself  should  be  in  operation,  doing  business  immediately 
at  the  expiration  of  the  twelfth  month,  it  was  a  condition  im- 
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posed  apon  both  parties  of  {sic)  the  contract.  The  bank  as 
such  could  not  go  into  operation — that  is,  commence  basiness — 
nntil  its  capital  was  paid  iu.  The  condition  therefore  required 
the  government  to  pay  as  certainly  as  it  required  Mr.  Lazare 
to  pay,  and  if  the  condition  was  broken,  it  was  broken  by  the 
government. 

'^  I  can  not  but  think  it  would  be  unreasonable  to  construe 
the  twenty-third  article  as  meaning  that  it  the  government  of 
Hayti  declined  or  neglected  to  perform  its  part  of  the  contract 
it  should  be  at  liberty  to  annul  the  whole  agreement  and  thus 
release  itself  without  i>erformance.  If  such  be  its  meaning 
the  contract  was  no  contract  at  all.  Either  party  could  dis- 
solve it  at  will  by  simply  neglecting  to  meet  its  engagements. 
Such  a  construction  would,  iu  my  opinion,  be  absurd. 

"  The  Government  of  Hayti  has,  therefore;  in  my  judgment, 
no  justification  for  its  action  declaring  the  contract  null  and 
refusing  to  acknowledge  any  obligations  under  it.  Of  that 
action  Mr.  Lazare  has  a  just  right  to  complain.  This  is  espe- 
cially true,  in  view  of  the  twenty-sixth  article  of  the  contract, 
which  stipulated  that  ^  in  case  of  any  difficulties  arising  in 
regard  to  the  present  contract,  or  from  any  other  unforeseen 
cause  which  might  arise  in  regard  to  it,  arbitration  will  be  the 
only  means  of  settlement  acceptable  by  the  two  parties.'  That 
article  provided  further  for  the  selection  of  arbitrators,  and 
declared  that  their  decision  should  be  binding  and  obeyed 
without  appeal.  But  if  the  government  could  lawfully  annul 
the  contract,  or  declare  it  void,  its  action  annulled  that  article 
with  the  others,  and  took  away  from  Mr.  Lazare  his  right  to 
have  the  differences  between  himself  and  the  government 
passed  upon  by  an  arbitration.  That  difiiulties  had  arisen  has 
already  been  shown,  particularly  that  arising  from  the  pledges 
of  the  customs.  There  were  others  proper  to  be  submitted  to 
the  arbitrators.  Mr.  Lazare  had  claimed  that  the  government 
was  bound  to  pay  its  share  of  the  capital  before  the  expiration 
of  the  twelve  months,  and  he  insisted  that  the  payment  should 
be  made  when  he  returned  to  Port'au  Prince,  after  he  had  dis- 
covered that  the  government  had  made  other  pledges  of  the 
customs.  And  it  has  been  strenuously  argued  before  me  that 
the  government  was  at  that  time  in  default,  iu  that  it  had  not 
deposited  in  the  bank  vaults  its  part  of  the  capital  in  the 
preceding  May  (1875),  when  it  is  alleged  that  the  complete 
organization  of  the  bank  was  efifected  and  duly  ascertained,  as 
contemplated  by  the  thirtieth  article,  to  which  reference  has 
heretofore  been  made.  It  was  on  the  11th  day  of  May  1875 
that  the  statutes,  as  they  are  called,  or  by-laws  for  the  bank 
were  framed  and  agreed  to,  and  on  the  22d  of  that  month  the 
government  published  a  notice  in  the  official  paper  of  the  state 
declaring  inter  alia  that  the  joint  stock  company  witli  the  name 
of  the  National  Bank  of  Hayti  was  formed.  The  noth^e  stated 
also  the  amount  of  the  capital  of  the  company,  the  number  of 
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its  shares,  the  mode  of  transfer,  the  sam  to  be  paid  on  sub- 
scribing for  shares,  the  locatiou  of  the  main  office;  that  A.  H. 
Lazare  and  G.  E.  Monsanto,  jr.,  were  appointed  administrators, 
the  latter  chosen  by  the  government;  that  the  local  directors 
would  be  appointed  subsequently;  that  persons  skilled  in  the 
business  would  be  sent  from  Europe  to  direct  the  operations  of 
the  bank,  and  that  a  subsequent  announcement  would  fix  the 
time  for  opening  subscriptions. 

<<Ican  not  agree  that  all  this,  although  claimed  by  Mr. 
Lazare,  was  such  an  effecting  and  ascertaining  the  complete 
organization  of  the  establishment  as  was  contemplated  by  the 
thirteenth  article,  and  upon  which  the  government  was  bound 
to  pay  in  its  share  of  the  capital,  and  I  see  no  evidence  that 
it  was  so  understood  by  the  parties.  The  formation  of  the 
company  and  the  organization  of  the  bank  were  two  entirely 
distinct  things.  The  statutes,  or  by  laws,  agreed  upon  May 
11, 1875,  were  intended  to  operate  preparatory  to  the  organi- 
zation of  the  bank,  as  well  as  to  govern  its  operations  after  it 
should  come  into  existence.  They,  as  well  as  the  notice  of 
May  22,  contemplated  that  many  things  should  be  done  before 
the  bank  could  be  in  a  condition  to  commence  business  or  could 
be  regarded  as  organized.  The  banking  company  had  then  no 
capital;  not  a  piaster  had  been  paid  in;  there  was  not  a  share- 
holder; the  directors  were  yet  to  be  chosen,  and  persons  to  be 
sent  from  Europe  to  direct  the  operations  of  the  bank.  More 
than  this,  the  bank  had  no  right  to  exist  until  the  expiration 
of  a  year  from  September  1875,  and  the  bank  bnilding  was  not 
erected  or  required  to  be  erected  until  after  May  of  that  year. 

^^It  can  not,  therefore,  be  maintained  that  the  claim  of  Mr. 
Lazare  in  this  particular  is  sound,  namely,  that  the  govern- 
ment was  bound  to  deliver  in  May  1875  into  the  vaults  of  the 
bank  any  part  of  the  capital  it  had  agreed  to  furnish.  In  this 
particular  the  government  was  not  in  default.  It  had  an  entire 
year  from  the  signing  of  the  contract — afterward  extended  to 
October  15,1875 — within  which  to  make  the  deposit.  But  within 
that  period  it  was  bound  to  deposit  in  the  vaults  $500,000  in 
specie,  and  I  think  it  was  under  obligation  to  make  that  deposit 
before  Mr.  Lazare  was  required  to  pay  in  his  one  million — 
the  remainder  of  the  capital.  There  is  a  very  observable 
difference  between  the  thirtieth  and  the  thirty-first  articles 
of  the  contract.  By  the  thirtieth,  which  prescribed  the  duty 
of  the  government  in  that  regard,  it  (the  government)  bound 
itself  to  pay  at  the  office  and  deliver  into  the  vaults  of  the 
main  bank,  the  seat  of  which  is  at  Port  an  Prince,  the  sum  of 
one  million  of  piasters  {p.  1,000,000)  ^as  soon  as  the  complete 
organization  of  the  establishment  is  effected  and  duly  ascer- 
tained.' Thus  the  time  for  the  government's  payment  was  ex- 
pressly fixed.  But  the  language  of  the  thirty-first  article, 
which  relates  to  Mr.  Lazare's  obligation  to  pay,  is  noticeably 
different  It  fixed  no  time  for  his  payment,  except  by  implica- 
tion.   It  commenced  thus:  ^In  consequence'  [en  oowtSgnenee) 
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(a8  I  anderstand  it,  following  the  deposit  by  the  government). 
The  entire  article  I  quote: 

'< '  In  conseqaenee,  Mr.  A.  H.  Lazare,  upon  his  own  special 
guaranty,  assumes  charge  and  responsibility,  as  in  fact  he  ha« 
personal  charge  and  responsibility,  for  the  balance  of  shares 
or  bonds  to  be  issned  by  himself  on  his  own  account  or  his 
copartners  conformably  with  article  second  of  the  present  addi- 
tioniil  contract,  and  binds  himself  for  his  part  to  pay  at  the 
office  of  the  main  bank,  in  order  to  be  deposited  in  the  vaults, 
the  sum  of  two  million  of  piasters  {p.  2,000,000)  so  as  to  com- 
plete the  amount  of  stock  of  bullion^  which  is  fixed  at  three  millions 
of  piasters  {p.  3,000,000).' 

^*(As  heretofore  seen,  these  payments  were  arranged  to  be 
reduced  one-half.)  No  doubt,  though  no  time  was  designated 
for  his  payment,  it  is  a  fair  construction  of  this  article  that 
Mr*  Lazare  was  bound  to  pay  his  share  of  the  capital  imme- 
diately after  the  government  paid  its  share:  or  at  least  in  sea- 
son for  the  opening  of  the  bank  on  the  15tn  of  October.  But 
he  was  not  bound  to  pay  until  the  government  paid.  It  was 
the  ^  balance^  of  shares  he  covenanted  to  care  for.  His  pay- 
ment was  required  to  be  made  to  complete  the  stock  of  bullion 
in  the  vaults,  to  fill  up  or  complete  an  aggregate,  of  which  the 
government's  payment  was  a  part.  There  was  a  substantial 
reason  for  this  difi'erence  in  the  covenants  of  the  parties.  The 
bank  was  intended,  primarily,  for  the  convenience  of  the  gov- 
ernment. The  bank  buildings  were  to  be  owned  by  the  gov- 
ernment, though  it  was  to  pay,  and  did  pay,  for  the  materials 
used  in  their  construction.  Mr.  Lazare  was  to  attend  to  pro- 
curing and  forwarding  the  materials,  and  to  have  the  buildings 
completed  and  furnished.  He  was  to  furnish  two- thirds  of  the 
capital  of -the  bank.  Had  he  been  required  to  pay  it  in  at  any 
fixed  time,  or  before  the  government  was  required  to  pay  its 
quota,  it  could  not  have  l^n  withdrawn  unless  at  the  govern- 
ment's pleasure,  even  though  the  government  neglected  to  pay 
its  share.  That  was  a  hazard  it  could  not  have  been  expected 
a  sane  man  would  have  run.  It  was  no  more  than  reasonable 
security  to  ask  or  to  give  that  the  government  should  first  pay 
in  its  one- third  of  the  capital,  and  its  reasonableness  becomes 
additionally  evident  when  the  government  demanded  and  ob- 
tained both  the  keys  of  the  bank  building,  and  thus  denied 
to  Lazare  all  access  to  it  except  at  its  will  But  if  this  con- 
struction of  the  thirty-first  article  be  not  maintainable,  it  is 
still  certain  that  Lazare  was  not  bound  to  pay  before  the  gov- 
ernment paid.  Admit  that  the  covenants  required  contempo- 
raneous payment,  the  government  never  paid,  as  it  was  required 
to  pay,  and  therefore  Lazare  can  not  be  adjudged  to  have  been 
in  such  default  as  to  justify  the  government  for  declaring  the 
contract  null.  Considering  what  Mr.  Lazare  had  done  and 
expended  in  preparation  for  the  establishment  of  the  bank, 
having  done  everything  that  he  had  engaged  to  do  up  to  the 
last,  and  considering  the  extent  of  his  readiness  to  meet  the 
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only  remaining  reqnirement  of  the  contract  from  bim,  I  think 
it  would  be  rank  injustice  in  the  government  to  deprive  him  of 
the  advantages  of  what  he  had  done  and  exx)ended,  and  of  the 
value  of  the  concession,  by  making  a  semblance  of  perform- 
ance of  its  engagements  and  declaring  the  contract  annulled 
because  he  did  not  pay  what  he  was  not  bound  to  pay  before 
the  government  discharged  its  covenanted  duty.  Nor  can  I 
overlook  the  fact  proven  that  what  the  government  did  in  mak- 
ing its  pretended  payment,  and  what  it  claimed  to  be  full  per- 
formance of  its  part,  was  precisely  what  it  refused  to  accept 
as  performance  by  Mr.  Lazare.  The  largest  part  of  its  deposit 
consisted  of  credits. 

<<  For  the  losses  and  injury  sustained  by  him  in  consequence 
of  the  unjustifiable  action  of  the  Haytian  Government  in  annul- 
ling the  contract  and  thus  revoking  its  concession,  I  think  the 
Government  of  the  United  States  may  properly  demand  thatMr. 
Lazare  shall  be  compensated.  I  agree  that  both  at  common 
and  in  the  civil  law  one  of  the  two  parties  to  an  executory  con-  * 
tract  containing  mutual  and  concurrent  engagements  can  not 
generally  recover  damages  against  the  other  for  a  breach  of 
that  other's  engagements  without  full  performance  on  his  own 
part.  But  a  violator  of  such  contract  can  not  defend  himself 
against  responsibility  for  his  violation  by  pleading  that  the 
other  party  has  failed  to  perform  fully  his  part  of  the  contract, 
if  the  failure  was  caused  by  the  conduct  of  the  defendant  In 
this  case  if  Mr.  Lazare  was  not  bound  to  pay  his  share  of  the 
capital  until  the  government  paid  or  deposited  its  share,  there 
was  no  default  on  his  part,  and  if  he  was  bound  to  pay  his  share 
regardless  of  the  fact  that  the  government  made  no  payment, 
or  made  only  a  pretense  of  payment,  depositing  most  of  its 
share  in  credits,  a  mode  of  payment  it  denied  to  him,  I  can  not 
but  think  his  default  was  excusable,  because  caused  by  the 
government's  conduct.  In  either  case  he  is,  in  my  judgment, 
justly  entitled  to  claim  compensation  for  the  wrongful  annul- 
ment of  the  contract,  and  his  claim  is  one  which  the  United 
States  may  properly  assert  in  his  behalf  in  full  accordance 
with  the  rules  of  international  law  as  they  existed  at  the  time 
and  as  they  exist  now. 

^'  It  remains,  therefore,  to  inquire  what  should  be  the  com- 
pensation awarded.  The  value  of  the  concession  made  by  the 
contract  to  Mr.  Lazare,  and  lost  by  him  in  consequence  of  the 
wrongful  action  of  the  Haytian  Government,  it  is  difficult  to  esti- 
mate, though  it  must  have  been  large.  The  ex]>enditure  of  time 
andmoneyhemadein  procuring  and  forwarding  thematerialsfor 
the  buildings  and  providing  for  their  erection,  the  cost  and  time 
required  in  Europe  in  making  arrangements  there,  as  well  aa  in 
procuring  and  forwarding  the  furniture  and  forms  for  the  bank, 
the  expense  of  removing  his  family  to  Port  an  Prince  and 
maintaining  it  there,  are  all  to  be  considered.  Even  in  regard 
to  these  it  would  be  difficult  to  reach  a  reliable  conclusion. 

<'  But,  happily,  the  Government  of  Hayti,  subsequent  to  its 
repudiation  of  the  contract,  made  its  own  estimate  of  what  was 
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reasonable  compensation  to  Mr.  Lazare.  Mr.  Bameaa  was  a 
leading^  officer  of  the  Haytian  Government.  He  was  vice-presi- 
dent of  the  coancil  of  secretaries,  a  nephew  of  President  Do- 
mingae,  and,  according  to  the  evidence  before  me,  in  fact  more 
the  acting  President  of  Hayti  than  Domingae  himself.  As 
stated  by  a  very  intelligent  Haytian,  a  senator  of  the  republic 
at  the  time  and  one  who  had  been  treasurer-general  and  min- 
ister of  finance,  'he  was  the  ruling  spirit  of  the  whole  govern- 
ment.' He  signed  the  original  contract  made  with  Lazare  in  the 
presence  of  the  secretary  of  state  and  the  secretary  of  the  inte- 
rior, and  the  contract  was  sanctioned  by  the  legislative  assem- 
bly. He,  in  conjunction  with  Lazare,  attended  to  the  matters 
preparatory  to  the  proposed  establishment  of  the  bank.  The 
statutes,  or  by-laws,  were  framed  by  him  and  Lazare,  and  he 
appears  to  have  acted  throughout  and  unquestioned  on  behalf 
of  the  government.  I  can  not  doubt  that  all  his  acts  in  rela- 
tion to  the  contract  must  be  regarded  as  acts  of  the  govern- 
ment.^ 

"  On  the  18th  of  October  1875,  after  the  government  had 
notified  Mr.  Lazare  the  contract  was  void  or  at  an  end,  prac- 
tically that  it  would  no  longer  be  bound  by  its  engagements, 
Mr.  Lazare  made  out  a  protest  against  the  action  of  the  gov- 
ernment, in  which  he  complained  that  more  than  half  of  the 
deposit  made  in  the  vaults  of  the  bank  on  the  15th  consisted  of 
bonds,  drafts,  and  other  papers,  a  mode  of  payment  denied  to 
him,  but  which  he  was  ready  to  make.  The  protest  also  denied 
the  right  of  either  contracting  party  to  appoint  itself  judge  and, 
without  the  consent  of  the  other  contracting  party,  to  annul 
the  contract,  which  right  it  asserted  belonged  only  to  a  third 
party  (evidently  referring  to  the  provision  in  the  contract  for 
arbitration).  This  protest  was  sent  to  the  government.  Soon 
after,  before  the  end  of  October,  Mr.  Bameau  sent  for  Lazare, 
and  an  interview  took  place.  Bameau  then  said  he  was  sorry 
for  what  had  happened;  that  he  would  like  to  have  opened  the 
bank,  but  he  could  not  do  it.  Pressure  was  brought  to  bear, 
so  that  he  was  obliged  to  break  the  contract.  The  merchants 
were  against  it,  and  there  was  fear  that  revolution  might  break 
out,  and  the  merchants  would  help  the  enemies  of  the  govern- 
ment. Such  were  Mr.  Bameau's  statements.  He  made  no 
charge  that  Mr.  Lazare  had  been  in  default;  none  that  Mr. 
Lazare  had  broken  the  contract  or  done  anything  that  justified 

'  Daring  the  examination  of  Lazare,  at  the  hearing'of  his  oasC;  questions 
were  asked  by  his  counsel  with  a  view  to  show  that  Kameau  was  substan- 
tially the  Government  of  Hayti.  In  regard  to  these  questions  the  arbitra- 
tor remarked :  ' '  He  [Rameau]  acted  in  making  this  contract.  But  it  would 
seem,  from  the  admission  in  the  protocol,  that  he  had  power  to  act  in 
making  the  contracts.  But  it  does  not  seem  to  me,  by  the  testimony  of 
the  witness  who  made  the  contract,  that  he  had  power  to  release  the  gov- 
ernment, or  that  he  had  power  to  bind  the  government  in  any  other  way 
than  to  make  that  contract.'' 
5627— Vol.  2 51 
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its  annulment.  He  never  afterward  made  any  snch  charge. 
On  the  contrary,  he  admitted  that  he  had  broken  the  contract, 
and  he  desired  to  make  reparation.  It  was  to  agree  upon  this 
that  he  had  sent  for  Mr.  Lazare.  Negotiation  ensued*  Lazare 
claimed  $500,000.  Mr.  Eameau  offered  less,  and  it  was  finally 
agreed  that  Lazare  should  be  paid  $117,500;  that  he  should  be 
appointed  consul-general  at  New  York,  and  be  given  also  two 
small  orders  for  the  purchase  of  vessels  for  the  government. 
To  induce  the  acceptance  of  these  it  was  promised  that  he 
should  have  a  contract  for  building  a  national  palace,  and  also 
that  the  government  would  purchase  an  equestrian  statue  of 
Domingue  at  the  price  of  $20,000.  To  this  settlement  Lazare 
agreed  and  Domingue  expressed  his  assent.  The  arraugement 
was  partially  carried  out.  The  appointment  to  the  consul  gen- 
eralship was  made,  and,  though  it  was  revoked  afterward  on 
the  incoming  of  the  new  revolutionary  government,  the  revoca- 
tion was  not  inconsistent  with  anything  that  had  been  agreed. 
The  two  orders  were  given.  The  contract  for  the  palace  does 
not  appear  even  to  have  been  desired  by  Lazare,  though  it  was 
arranged  for  him.  It  certainly  was  not  denied  to  him.  Th6 
$117,500,  however,  was  not  paid,  though  promised  to  be  paid 
soon,  and  I  think  the  sum  probably  would  have  been  paid  had 
not  a  revolution  soon  followed  the  arrangement.  The  new  gov- 
ernment repudiated  the  acts  of  its  predecessor. 

^^I  regard  this  arrangement  between  Mr.  Lazare  and  Mr. 
Bameau  (who,  I  think,  under  the  circumstances,  had  authority 
to  make  it)  as  very  significant  and  of  much  importance.  At 
least  it  was  practically  an  acknowledgment  that  the  govern- 
ment owed  reparation  to  Mr.  Lazare;  that  its  annulment  of 
the  contract  for  the  concession  was  unjustifiable,  and  that  Mr. 
Lazare  was  not  in  fault,  and  I  think  it  is  fair  to  regard  it  as 
evidence  of  the  government's  estimate  of  the  extent  of  the 
reparation  due.  Throwing  out  the  promise  to  give  a  contract 
for  building  the  national  palace,  the  profits  upon  which,  if  any, 
are  too  speculative  to  be  capable  of  estimation,  and  throwing 
out  also  the  promise  to  pay  for  the  statute  (that  having  never 
been  delivered)  I  can  not  resist  the  conclusion  that  the  agree- 
ment to  pay  $117,500  was,  in  view  of  what  was  said  at  the 
time,  an  acknowledgment  that  to  that  ext-ent  Mr.  Lazare  had 
been  injured  by  the  wrongful  annulment  of  the  contract. 
Moreover,  I  am  much  inclined  to  think  that  the  agreement  to 
pay  $117,500  should  be  regarded  as  a  contract  and  enforceable 
as  such,  a  compromise  of  an  acknowledged  obligation  or  at  least 
of  a  doubtful  right.  It  is  true  that  the  civil  code  of  Hayti 
existing  in  1875,  after  defining  a  compromise  as  a  contract  by 
means  of  which  the  parties  interested  foreclose  an  existing 
dispute  or  prevent  a  dispute  from  arising,  declare<l  that  the 
contract  should  be  in  writing.  But  the  civil  code  is  the  law 
for  private  parties.  It  is  not  clear  that  the  provision  referred 
to  is  binding  upon  the  government,  not  mentioned  in  the 
statute.    This,  however,  [it]  is  not  now  necessary  to  consider 
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at  length.  It  is  enoagh  for  the  present  case  that  what  occurred 
or  was  said  when  the  agreement  was  made  may  reasonably  be 
regarded  as  an  admission  by  the  Government  of  Hayti  of  the 
measure  of  reparation  due  to  Mr.  Lazare. 

«^It  matters  not  that  Eameau  was  shortly  afterward  killed, 
and  that  Domingue,  the  President,  fled  the  country.  Boisrona 
Canal  succeeded  to  the  administration.  But  no  change  of 
admistration  could  release  the  government  from  obligations 
binding  upon  it  when  the  change  took  place. 

<^I  am,  therefore,  of  opinion  that  A.  H.  Lazare  has  a  just 
claim  upon  the  Bepublic  of  Hayti  to  the  extent  of  one  hun- 
dred and  seventeen  thousand  five  hundred  dollars,  with  interest 
from  November  1^  1875,  at  six  per  cent,  and  I  award  that  sum 
for  the  claim  against  the  said  republic. 

^^  Witness  my  hand  the  13th  day  of  June  1885,  at  the  city 
of  Washington. 

"William  STBONa,  Arbitrator P 

By  Article  VI.  of  the  protocol  the  contract- 
^^''aww^**'^*  ing  parties  bound  themselves  to  give  effect  to 

the  arbitrator's  decision,  but  no  period  was 
prescribed  within  which  the  awards,  if  in  favor  of  the  claim- 
ants, should  be  paid.  Soon  after  the  awards  were  rendered, 
counsel  for  Hayti  endeavored  to  obtain  from  Judge  Strong  a 
rehearing  of  the  Lazare  case,  on  the  ground  of  alleged  newly 
discovered  evidence,  but  he  declined  to  grant  their  application, 
"  solely  for  the  reason,"  as  he  afterward  stated,  that  in  his  judg- 
ment his  *' power  over  the  award  was  at  an  end"  when  it  "had 
passed  from  his  hands  and  been  filed  in  the  State  Department."  ^ 
Counsel  then  appealed  to  the  Department  of  State,  and  an 
effort  was  made  to  have  the  award  in  the  case  of  Pelletier,  as 
well  as  that  in  the  case  of  Lazare,  opened  and  set  aside.  In- 
deed, in  the  case  of  Pelletier  the  Haytian  minister  filed  a 
formal  protest,  in  which  he  maintained  that  the  award  was 
induced  by  a  clear  mistake  by  the  arbitrator  as  to  his  jurisdic- 
tion under  the  protocol.^ 

December  8, 1886,  a  resolution  was  adopted 
Mr.  Bayazd*!  Beport  by  the  Senate,  requesting  the  President  to 

communicate  to  that  body,  "if  not  incon- 
sistent with  the  public  interests,  copies  of  the  awards  made 
by  the  arbitrator  in  the  case  of  Antonio  Pelletier  and  in  the 
case  of  A.  H.  Lazare  against  the  Eepublic  of  Hayti,  under 


1  Mr.  StronK  to  Mr.  Preston,  February  18,  1886,  S.  Ex.  Doc.  64,  49  Cong. 

2  8088.43. 

*  Mr.  Preaton  to  Mr.  Bayard,  November  18,  1886,  For.  Rel.  1887,  p.  630. 
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a  protocol  made  by  and  between  the  Secretary  of  State  of  the 
United  States  and  the  minister  plenipotentiary  for  the  Eepablic 
of  Hayti,  dated  24th  May  1884,  together  with  such  action  as 
may  have  been  had  in  relation  thereto/'  ^  This  resolation  was 
referred  to  the  Secretary  of  State,  Mr.  Bayard,  who,  on  Janu- 
ary 20, 1887,  submitted  to  the  President  a  report,  which  the 
latter  communicated  to  the  Senate,  holding  that  neither  the 
award  in  the  case  of  Pelletier  nor  that  in  the  case  of  Lazare 
should  be  enforced.  The  reasons  for  this  conclusion  were  set 
forth,  those  in  the  case  of  Pelletier  being  stated  first.^ 

Mr.  Bayard  stated  that  the  case  of  Pelletier 

PeUetler  CaM.  was  first  brought  to  the  attention  of  the  De- 
partment of  State  by  a  dispatch  dated  April  13, 
1861,  from  Mr.  G.  E.  Hubbard,  commercial  agent  of  the  United 
States  at  Cape  Haytien,  who  reported  that  Pelletier  was  under 
arrest  in  Hayti  on  the  charge  of  attempted  enslavement  in 
Haytian  waters  of  Haytian  citizens.  Mr.  Seward,  then  Sec- 
retary of  State,  after  a  prolonged  correspondence,  finally  re- 
fused, on  November  30, 1863,  to  interfere  with  the  action  of 
Hayti  in  the  matter,  taking  the  position,  in  an  instruction  to 
Mr.  Whidden,  then  United  States  commissioner  in  Hayti,  that 
<^his  [Pelletier's]  conduct  in  Hayti  and  on  its  coasts  is  con- 
ceived to  have  afforded  the  reasonable  ground  of  suspicion 
against  him  on  the  part  of  the  authorities  of  that  republic 
which  led  to  his  arrest,  trial,  and  conviction  in  the  regular 
course  of  law,  with  which  result  it  is  not  deemed  expedient  to 
interfere." 

Mr.  Bayard  further  stated  that  early  in  1864  Pelletier  es- 
caped from  Hayti,  and  on  July  16  of  that  year  presented  to 
the  Department  of  State  a  long  memorial.  This  memorial, 
with  other  papers  in  the  case,  was  sent  to  the  House  of  Rep- 
resentatives, in  compliance  with  a  resolution  of  that  body,  on 
April  3, 1868.  No  further  action  was  taken  upon  it  by  the 
Department  of  State,  nor  was  further  action  taken  ui>on  it  by 
the  House.  In  1871  Pelletier  made  another  application  to  the 
Department  of  State,  with  the  result  that  he  was  informed  by 
Mr.  Bancroft  Davis,  Acting  Secretary,  September  26,  1871, 
that  the  Department  had  ^^  found  no  reason  to  dissent  from  the 
opinion  of  Mr.  Seward  in  regard  to  the  case  in  his  instruction 
to  Mr.  Whidden,  United  States  minister  to  Hayti,  of  the  30th 


1  S.  Ex.  Doc.  64, 49  Cong.  2  sew. 
«Ibid. 
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of  iNovember  1863."  Pelletier  next  applied  to  the  Senate,  where 
his  case  was  referred  to  the  Committee  on  Foreign  Beiations. 
On  June  9, 1874,  Mr.  McCreery  presented  from  that  committee 
a  unanimous  report  sustaining  the  views  of  Mr.  Seward.  In 
this  report  the  opinion  was  expressed,  after  an  examination 
of  the  facts,  that  if,  as  the  claimant  contended,  the  Haytian 
courts  had  no  jurisdiction  of  the  charges  against  him,  the 
citizens  of  Hayti  might  ^^be  said  to  hold  their  lives,  their  per- 
sons, and  their  property  at  the  mercy  of  any  corsair  who  may 
choose  to  deprive  them  of  either."  The  claimant  then  applied 
once  more  to  the  House  of  Bepresentatives,  securing  the  pres- 
entation to  that  body  on  January  11, 1878,  of  a  further  memo- 
rial and  documents;  but  a  resolution  was  adopted  by  which 
the  House  declined  to  make  any  recommendation  in  regard  to 
the  claim. 

Having  thus  detailed  Pelletier's  failures  to  obtain  favorable 
action  by  the  Executive  or  by  Congress  upon  his  claim,  Mr. 
Bayard  stated  that  the  claimant  on  January  22, 1878,  again 
appeared  before  the  Department  of  State  <<with  a  series  of 
ex  parte  statements  which  were  referred  to  Mr.  O'Connor, 
then  examiner  of  claims,''  who  made  two  reports,  one  on  Febru- 
ary 9, 1878,  and  the  other  on  March  29, 1878,  in  the  latter  of 
which  he  maintained  that  there  was  ground  for  a  demand  on 
Hayti  for  redress.  On  the  basis  of  this  report  instructions 
were  sent  to  Mr.  Langstou,  then  minister  to  Hayti,  who,  in 
presenting  the  matter,  declared  that  he  was  instructed  to  pro- 
X>ose  ^^  a  prompt  and  impartial  arbitration  "  of  the  claim,  and  to 
state  that  in  default  of  such  an  arrangement  the  Government 
of  the  United  States  would  "  require  its  satisfaction."  "  Under 
this  pressure,"  said  Mr.  Bayard,  "the  Government  of  Hayti, 
which  had  at  first  peremptorily  refused  to  arbitrate,  ultimately 
consented  to  an  arbitration." 

Mr.  Bayard  then  referred  to  the  remonstrance  of  Hayti  of 
November  18, 1886,  against  the  execution  of  the  award,  and, 
after  narrating  the  circumstances  in  which  the  claim  origin- 
ated, cited  Judge  Strong's  declaration  as  arbitrator  that  the 
voyage  of  the  bark  William  was,  in  his  opinion,  "illegal;"  that 
"its  paramount  purpose  was  to  obtain  a  cargo  of  negroes,  either 
by  purchase  or  kidnapping,  and  bring  them  into  slavery  in 
the  State  of  Louisiana;"  and  that,  "beyond  doubt,"  "had  the 
bark  been  captured  and  brought  into  an  American  port,  when 
she  was  seized  at  Fort  Libert^,  she  would  have  been  condemned 
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by  the  United  States  courts  as  au  intended  slaver."  Upon  the 
facts,  as  established  in  the  record  and  admitted  in  these  decla- 
rations of  the  arbitrator,  Mr.  Bayard  stated  that  he  was  con- 
strained to  come,  on  the  question  of  Hayti^s  jurisdiction,  <<to  a 
conclusion  in  direct  conflict  with  that  reached  by  the  learned 
arbitrator."  In  this  relation  Mr.  Bayard  maintained  (1)  that 
Pelletier,  as  held  by  the  Haytian  courts,  by  the  Senate  Com- 
mittee on  Foreign  Relations  in  1874,  and  by  Judge  Strong  in 
1885,  visited  Hayti  in  1861  for  the  purpose  of  abducting  and 
enslaving  Haytian  citizens ;  (2)  that  he  made,  when  in  Haytian 
waters,  such  preparations  for.  carrying  out  this  plan  as  would, 
if  he  had  not  been  arrested,  have  ended  in  its  accomplishment; 
(3)  that  such  action  on  his  part  in  Haytian  waters  constituted, 
both  by  the  common  law  and  by  the  French  law  in  force  in 
Hayti,  a  criminal  attempt,  subject  to  public  prosecution ;  (4) 
that  the  attempt  thus  made  was  within  Haytian  jurisdiction; 
and  (5)  that  the  trial  was,  so  far  as  could  be  learned,  decorous 
and  fair,  and  that  the  punishment  ultimately  imposed  was,  in 
view  of  the  atrocity  of  the  offense,  singularly  lenient.  In 
regard  to  the  third  proposition,  that  the  acts  of  Pelletier  in 
Haytian  territorial  waters  constituted  an  attempt  at  slave 
trading,  Mr.  Bayard  said: 

<<It  is  important  to  remember  that  both  by  our  common  law 
and  by  the  French  law  a  punishable  attempt  is  an  intended, 
unfinished  crime.  It  requires  four  constitueuts :  First,  intent; 
secondly,  incompleteness;  thirdly,  apparent  adaptation  of 
meauH  to  end,  and  fourthly,  such  progress  as  to  justify  the 
inference  that  it  would  be  consummated  unless  interrupted  by 
circumstances  independent  of  the  will  of  the  attemptor.  No- 
where are  these  distinctions  laid  down  more  authoritatively 
than  by  Bossi,  Ortolan,  and  Lelievre,  when  commenting  on 
Article  I.  of  the  French  penal  code,  which  declares  that  ^toute 
tentative  de  crime  •  •  *  est  consid^ree  comme  le  crime  memeJ 
I  cite  these  high  authorities  in  French  jurisprudence  because 
it  is  important  to  show  that  the  Haytian  courts,  when  laying 
down  the  law  in  this  respect,  did  so  in  accordance  with  the  law 
accepted  in  Hayti  as  part  of  the  jurisprudence  of  France. 
But  I  do  not  cite  the  numerous  cases  in  which  the  same  law 
had  been  laid  down  in  England  and  in  the  United  States.  It 
is  enough  to  say  that  it  is  an  accepted  principle  in  our  juris- 
prudence that  an  attempt,  as  thus  defined,  is  as  indictable  in 
our  courts  as  is  the  consummated  crime  of  which  it  was  in- 
tended to  be  a  part,  and  that  under  the  indictment  for  the 
consummated  crime,  there  may  be  now,  both  in  England  and 
in  most  of  our  States,  a  conviction  of  the  attempt.  •  •  • 
It  seems  a  mockery  to  assert  that  the  guilty  parties  are  to 
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elude  Haytian  jurisdiction  on  the  pretense  that  anchorinp:  a 
slave  ship  in  Haytian  waters, with  every  contrivance  to  entrap 
and  enslave  Haytian  citizens,  is  not  disturbing  tbe  trantjuillity 
of  those  waters,  even  though,  on  the  discovery  of  the  conspir- 
acy, on  the  eve  of  its  consummation,  the  slaver,  in  seeking  to 
escape,  fired  on  its  pursuers.  Such  firing  was  part  of  one  and 
the  same  outrage.  I  can  conceive  of  no  more  flagrant  disturb- 
ance of  the  tranquillity  of  territorial  waters  than  these  facts 
disclose. 

'^The  views  here  maintained,  of  the  jurisdiction  of  the  sov- 
ereign of  territorial  waters  of  offenses  committed  in  such  waters, 
when  of  a  character  calculated  to  disturb  the  peace  of  the  port, 
is  sustained  in  the  case  of  Mali  r.  Keeper  of  Jail,  decided  tiiis 
week  by  the  Stipreme  Court  of  the  United  States.*  From  the 
opinioninthiscaseof  Chief  Justice  Waite,whicb  I  am  permitted 
to  cite  in  advance  of  publication,  occurs  the  following:  ^  It  is 
part  of  the  law  of  civilized  nations  that  when  a  merchant  ves- 
sel of  one  country  enters  the  ports  of  another  for  the  purpose 
of  trade,  it  subjects  itself  to  the  law  of  the  place  to  which  it 
goes,  unless  by  treaty  or  otherwise  the  two  countries  have 
come  to  some  diderent  understanding  or  agreement:  for,  as  was 
Said  by  Chief  Justice  Marshall  in  The  Exchange,  7  Crauch, 
144,  it  would  be  obviously  inconvenient  and  dangerous  to 
society,  and  would  subject  the  laws  to  continual  infraction, 
and  the  government  to  degradation,  if  such  •  •  •  mer- 
chants did  not  owe  temporary  and  local  allegiance,  and  were 
not  amenable  to  the  jurisdiction  of  the  country.  United  States 
V.  Diekelman,  92  U.  S.  520;  1  Phillimore's  Int.  Law,  3d  ed. 
483,  sec.  cccli. ;  Twiss's  Law  of  Nations  in  Time  of  Peace,  229, 
sec.  159;  Creasy's  Int.  Law,  167,  sec.  176;  Halleck's  Int.  Law, 
1st  ed.  171.  And  the  English  judges  have  uniformly  recog- 
nized the  rights  of  the  courts  of  the  country  of  which  the  port 
is  part  to  punish  crimes  committed  by  one  foreigner  on  another 
in  a  foreign  merchant  ship.  Regina  v.  Cunningham,  Bell  C.  C. 
72;  s.  o.  8  Cox  C.  C.  104;  Regina  v.  Keyn,  13  Cox  C.  C.  403, 
486,  625;  s.  0.  2  Ex.  Div.  63,  161,  213.  As  the  owner  had 
voluntarily  taken  his  vessel  for  his  own  private  purposes  to  a 
place  within  the  dominion  of  a  government  other  than  his  own, 
and  from  which  he  seeks  protection  during  his  stay,  he  owes 
that  government  such  allegiance  for  the  time  being  as  is  due 
for  the  protection  to  which  he  becomes  entitled.'" 

Having  thus  discussed  the  question  of  jurisdiction,  Mr. 
Bayard  proceeded  to  point  out  that  the  arbitrator,  while  pro- 
claiming in  the  strongest  terms  the  turpitude  of  the  claimant's 
conduct,  appeared,  in  consequence  of  an  erroneous  construc- 
tion of  the  protocol,  to  have  considered  himself  bound  to 
make  an  award  in  his  favor.     In  the  course  of  the  oral 


^  Reported  aa  Wildeulius's  Case,  120  U.  S.  1. 
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argnment  in  behalf  of  Hayti,  the  arbitrator  was  reported  to 
have  said:  "The  question  whether  the  United  States  Govern- 
ment ought  to  have  made  a  reclamation  in  his  [Pelletier's] 
behalf  is  another  question,  outside  of  this  case.  If  reclama- 
tion has  been  made,  then  it  becomes  a  question  of  legal 
right." ^  Counsel  for  Hayti  replied:  "These  questions  were 
left  by  the  two  governments  to  your  honor  to  pass  upon  after 
the  evidence  on  both  sides  was  submitted  to  you;  therefore 
Pelletier  did  not  acquire  any  legal  right  prior  to  this  hearing." 
Again,  counsel  for  Ha^i,  in  another  part  of  their  oral  argu- 
ment, submitted  the  proposition  that,  "  If  the  court  had  no 
jurisdiction  over  the  facts  that  transpired  at  Grand  Cayman, 
according  to  the  principles  of  international  law,  it  did  have 
jurisdiction  over  the  acts  of  Pelletier  alongside  the  coast  of 
Hayti."*  The  arbitrator  replied:  "If  the  acts  of  Pelletier 
constituted  piracy  under  international  law,  the  courts  of  Hayti 
had  a  right  to  try  and  condemn  him,  and  if  they  made  a  mis- 
take  in  the  evidence  that  is  an  immaterial  matter.  If  it  was 
not  piracy  under  international  law,  then  another  question 
arises.  The  question  whether  it  was  piracy  under  the  Hay- 
tian  statute  is  not  questioned  in  this  case."  Again,  though 
the  arbitrator  declared,  as  has  been  seen,  that  if  the  bark 
"  had  been  captured  and  brought  into  an  American  port,  when 
she  was  seized  at  Fort  Libert^,  she  would  have  been  con- 
demned by  the  United  States  courts  as  an  intended  slaver," 
he  also,  in  the  course  of  his  opinion,  declared :  "  Not  was  there 
anything  done  by  him  [Pelletier]  in  the  ports  of  Hayti  that 
amounted  to  piracy,  recognized  as  such  by  the  law  of  nations. 
As  I  have  said,  I  do  not  care  to  inquire  what  the  law  of  Hayti 
defining  piracy  may  have  been.  It  is  another  law  which  is  to 
be  the  rule  of  decision  in  this  case^  so  it  is  stipulated  in  the  pro- 
tocol:^ 

From  these  passages  it  appears  that  the  arbitrator  consid- 
ered (1)  that,  as  a  claim  had  been  made,  he  was  restricted  to 
the  decision  of  a  pure  question  of  law ;  and  (2)  that  the  proto- 
col, by  requiring  him  to  decide  "according  to  the  rules  of  inter- 
national law  existing  at  the  time  of  the  transactions  complained 
of,"  restricted  him  to  the  decision  of  the  sole  question  whether 
Pelletier  had  been  guilty  of  piracy  by  law  of  nations,  as  distin- 
guished from  piracy  by  municipal  statute,  and  compelled  him 
to  award  damages  in  case  he  should  find  that  piracy  by  law  of 

'  PeUetier  Record,  1781. 

•Record,  1779.  C^  r\n,n\o 
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nations  had  not  been  committed.  Mr.  Bayard,  on  the  other 
hand,  maintained  that  the  protocol  wad  not  designed  in  any 
way  to  limit  the  arbitrator's  inquiries  into  the  merits  of  the 
claim  before  him,  but  was  intended  ^<  merely  to  insure  the 
investigation  of  those  merits  upon  principles  of  international 
law  contemporaneous  with  the  alleged  wrongs,  undoubtedly 
the  true  test  of  Hayti's  liability.''  Mr.  Bayard  was  "unable 
to  see  why  the  fact  that  the  Government  of  the  United  States 
had  made  a  reclamation  in  Pelletier's  behalf  excluded  consid- 
eration of  the  question  whether  that  government  'ought  to 
have  made  a  reclamation  in  his  behalf.' "  Tn  his  opinion  the 
question  of  "legal  right"  was  "vitally  connected  with  the 
question  whether  a  reclamation  ought  to  have  been  made," 
since  both  those  questions  involved  the  application  of  the  rules 
of  international  law  to  the  facts  of  the  case.  Those  facts  were 
to  be  ascertained  by  the  arbitrator.  The  government  of  the 
United  States,  in  submitting  the  claim  to  arbitration,  had 
acted  on  a  prima  facie  case,  and  one  of  the  expressed  objects 
of  submission  was  to  obtain  a  full  investigation  of  the  facts. 
The  previous  action  of  the  government  on  ex  parte  informa- 
tion should  not  be  regarded  as  a  prejudgment  of  the  case  sub> 
mitted.  Nor  was  there  anything  in  the  protocol  that  prevented 
the  consideration  of  the  question  whether  Pelletier  was  guilty 
of  piracy  under  the  Haytian  statute.  "  If  the  bark,"  said  Mr. 
Bayard, 

"  when  she  entered  the  harbor  of  Fort  Libert^,  within  the 
unquestioned  territorial  jurisdiction  of  Hayti,  loaded  with  the 
implements  of  her  nefarious  errand,  and,  as  the  evidence  led 
the  arbitrator  to  conclude,  iiitcDding  there  to  consummate  her 
unlawful  enterprise,  could  have  been  condemned  by  the  courts 
of  the  United  States  as  an  intended  slaver,  why  could  not  the 
Haytian  courts  condemn  her  and  try  and  imprison  her  com- 
mander on  the  same  ground,  if,  as  is  not  questioned,  Haytian 
law  made  provision  therefor?  It  matters  not  what  the  Hay- 
tian law  may  have  called  the  offense,  whether  it  described  it 
as  piracy,  or  as  attempted  piracy,  or  as  attempted  slave  trad- 
ing, or  whether,  as  is  the  case,  it  punished  attempted  slave 
trading  within  Haytian  jurisdiction  as  piracy.  •  •  •  It 
was  a  rule  of  international  law  in  1861,  and  is  a  rule  of  that 
law  now,  that  offenses  committed  in  the  territorial  jurisdiction 
of  a  nation  may  be  tried  and  punished  there,  according  to  the 
definitions  and  penalties  of  its  municipal  law,  which  becomes 
for  the  particular  purpose  the  international  law  of  the  case.  It 
matters  not  what  the  offense  may  be  termed  if  it  appear  that 
a  violation  of  the  municipal  law  was  committed  and  punished. 
The  municipal  law  of  Hayti  is  not  alone  in  defining  the  slave 
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trade  as  piracy.  It  is  so  denominated  by  the  laws  of  the 
United  States  (Revised  Statutes,  sec.  5376),  and  is  punishable 
with  death ;  and  if  the  Government  of  the  United  States,  like 
that  of  Hayti,  were  to  make  attempts  at  slave  trading  equiva- 
lent to  the  consummated  act  and  equally  punishable  therewith, 
it  is  not  supposed  that  the  rules  of  international  law  would 
thereby  be  violated.  I  can  not  presume  that  the  Government 
of  the  United  States  by  stipulating  for  the  decision  of  the  Pel- 
letier  claim  according  to  the  rules  of  international  law  existing 
in  1861  intended  to  deny  to  Hayti  the  right  at  that  time  to  exe- 
cute within  her  territorial  jurisdiction  her  laws  against  slave 
trading  or  piracy  therein  attempted,  and  I  am  compelled  to 
declare  that  had  such  been  this  government's  expressed  inten- 
tion I  could  not  recommend  that  it  should  now  be  executed  in 
the  light  of  the  facts  developed  in  the  arbitration." 

Mr.  Bayard  further  maintained  (1)  that  it  was  the  duty  of 
the  Executive  to  refuse  to  enforce  an  unconscionable  award  ;^ 
(2)  that,  assuming  the  claimant's  naturalization  to  be  proved, 
his  right,  being  a  tort-feasor,  to  claim  compensation  for  the 
consequences  of  this  tort  must  be  denied;  (3)  that,  upon  the 
general  question  of  turpitude,  the  claim  was  one  that  could 
not  be  pressed  by  the  United  States  <^  either  as  a  matter  of 
honor  or  as  a  matter  of  law;^  (4)  that  the  principle  that  a  sov- 
ereign could  not  in  honor  press  an  unconscionable  and  unjust 
award,  even  though  it  was  made  by  an  international  tribunal 
invested  by  law  or  treaty  with  the  power  of  swearing  wit- 
nesses and  receiving  or  rejecting  testimony,  applied  with  still 
greater  force  to  the  award  of  an  arbitrator  whose  acts  in  ad- 
ministering oaths  to  witnesses,  issuing  commissions,  and  de- 
termining what  questions  were  to  be  put,  must,  if  sanctioned 
only  by  the  Executive,  be  regarded  as  ultra  vires.^ 

In  the  case  of  Lazare,  as  well  as  in  that  of 
LannCMd.       Pelletier,  Mr.  Bayard  reported  in  favor  of 
opening  the  award.    His  recommendation  in 
the  Lazare  case  rested  (1)  on  certain  papers  in  the  Depart- 
ment of  State  which  were  not  shown  to  have  been  laid  before 


'Citing  Frelinghuysen  r.  Key,  110  U.  S.  63;  Mr.  Frelinghaysen,  Sec.  of 
State,  to  MeBsra.  MaUan  and  King,  Febrnary  11,  1884,  MS.  Dom.  Let. ; 
cases  of  Gardiner  and  Atocha,  13  Stats,  at  L.  258, 16  Id.  638;  cases  ander 
the  Chinese  claims  convention,  15  Stats,  at  L.  440,  20  Id.  171;  case  of  the 
Caroline,  S.  Rep.  1376,  40  Cong.  1  sess. 

s  Citing  Holman  r.  Johnston,  Co wper,  343,  in  which  Lord  Mansfield  said : 
''The  principle  of  public  policy  is  this:  Ex  dolo  malo  turn  oritur  actio. 
No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  npon 
an  immoral  or  an  illegal  act.'' 

'Citing  MiUer,  J.,  Great  West.  Ins.  Co.  v.  W.  S.,  112  U.  S.  197. 
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the  arbitrator;  (2)  on  irregalarities  in  the  arbitrator's  proceed- 
ings; (3)  on  errors  in  the  award;  (4)  on  the  alleged  newly  dis- 
covered evidence,  and  (5)  on  a  letter  of  Judge  Strong  to  Mr. 
Preston,  the  Haytian  minister,  of  February  18,  1886.  The 
irregalarities  alleged  to  exist  in  the  arbitrator's  proceedings 
were  the  same  as  those  pointed  out  in  the  case  of  Pelletier,  in 
resx)ect  of  the  swearing  of  witnesses,  the  issuing  of  commis* 
sions,  and  the  admission  and  rejection  of  testimony.  The 
letter  of  Judge  Strong  to  Mr.  Preston  related  to  the  "newly 
discovered''  evidence.  In  that  letter  Judge  Strong  stated 
that,  after  his  functions  as  arbitrator  had  ceased,  the  newly 
discovered  evidence  was  laid  before  him  by  counsel  for  Hayti 
with  an  application  for  a  rehearing;  that  he  denied  the  appli- 
cation verbally  on  the  ground  that  his  power  over  the  award 
was  extinct;  but  that  the  newly  discovered  evidence  was  of 
such  a  character  that  it  would  "materially  have  affected"  his 
decision  had  it  been  presented  to  him  pending  the  hearing  of 
the  case,  and  before  his  powers  under  the  protocol  had  termi- 
nated. The  evidence  in  question  tended  to  show  (1)  that 
Lazare  was,  at  the  time  of  his  transactions  in  Hayti,  insol- 
vent; (2)  that  his  connections  with  the  steamship  and  railway' 
business  in  New  York,  prior  to  his  going  to  Hayti,  were  wholly 
unremunerative;  (3)  that  the  firms  with  which  he  negotiated 
in  London,  after  the  failure  of  Benson  &  Co.,  had  little  or  no 
standing,  and  were  lacking  in  ability  to  obtain  the  money 
which  he  required;  and  (4)  that  in  fact  he  was  wholly  unpre- 
pared to  furnish  in  any  form  the  funds  which  he  had  engaged 
to  provide  for  the  opening  of  the  bank. 

The  papers  in  the  Department  of  State  which  were  not  shown 
to  have  been  brought  to  the  arbitrator's  attention  were  (1) 
a  dispatch  from  Mr.  E.  D.  Bassett,  United  States  minister  at 
Port  an  Prince,  to  Mr.  Evarts,  of  April  24, 1877,  in  relation  to 
Lazare's  dealings  with  the  Haytian  Government;  (2)  a  state- 
ment by  Lazare,  of  February  1877,  accompanying  the  dispatch ; 
and  (3)  a  statement  by  Lazare's  counsel  to  the  Department  of 
State  of  October  23, 1877.  Comparing  these  papers  with  the 
statement  of  Lazare's  case  before  the  arbitrator  on  January  15, 
1885,  and  with  the  testimony  subsequently  given  before  the  arbi- 
trator, the  report  maintained  (1)  that  there  was  a  conflict  be- 
tween the  statement  of  January  15, 1885,  and  the  statement  of 
February  1877  in  regard  to  the  official  ratification  of  the  bank 
contract  by  Hayti ;  (2)  that  tlie  grants  of  pledges  of  the  Haytian 
customs  duties,  which  Mr.  Lazare,  according  to  the  statement  of 
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January  15, 1885,  discovered  in  Paris,  were  made  prior  to  the 
contract,  and  were  matters  of  public  notoriety  of  which  he  was 
cognizant;  (3)  that  the  alleged  bills  of  exchange  which  were 
setup  as  constituting  the  equivalent  of  the  <' metallic  currency" 
Lazare  was  to  contribute  to  the  bank,  but  which  were  not 
exhibited  before  the  arbitrator,  either  in  original  or  in  verified 
copy,  never  in  fact  existed,  and  that  all  the  claimant  obtained 
in  Europe  was  credits  to  be  used  only  when  the  bank  was  started 
with  a^eqnate  capital^  and  even  then  not  in  sums  above  $5,000, 
unless  provided  for  by  prior  deposits;  (4)  that  Lazare  in  his 
statement  of  February  1877  never  claimed  to  have  made  a 
legal  tender  of  bills  or  drafts  to  the  Hajrtian  Government  in 
fulfillment  of  his  part  of  the  contract,  but  admitted  that  he 
refused  to  attend  the  meeting  on  October  15, 1875,  for  the  mak- 
ing and  verification  of  deposits  of  Ainds,  on  the  ground  that 
he  ^^  believed  that  nothing  could  be  done  without  his  presence," 
thus  practically  confessing  his  incompetency  to  comply  with 
his  contract  and  precluding  himself  from  maintaining  an 
action  against  Hayti  for  a  breach  of  the  contract;  (5)  that  the 
hostility  which  the  statement  of  January  15, 1885,  represented 
as  having  been  shown  to  the  bank  by  Haytian  agents  in  Paris 
in  June  and  July  1875  was  nowhere  mentioned  in  the  state- 
ment of  February  1877,  was  unsustained  by  contemporaneous 
proof,  and  was  inconsistent  with  the  claimant's  allegation  of 
success  in  Europe  in  obtaining  funds;  (6)  that  the  assertion 
in  the  statement  of  January  15, 1885,  that  the  claimant  incurred 
^< considerable  expense"  in  securing  in  Europe  the  services  of 
'^a  gentleman  prominent  as  a  practical  banker,"  was  contro- 
verted by  the  affidavit  of  the  "practical  banker"  himself  to 
the  effect  that  all  he  received  was  a  draft  for  £500,  which  was 
protested  for  nonpayment;  (7)  that  the  assertion  in  the  state- 
ment of  January  15, 1885,  that  the  Haytian  Government,  about 
September  1,  1875,  obtained  Lazare's  key  to  the  bank  and 
thereafter  excluded  him  from  it,  was  not  supported,  but  was 
on  the  other  hand  inferentially  contradicted  by  his  statement 
of  February  1877;  (8)  that  the  assertion  in  the  statement  of 
January  15, 1885,  that  Lazare  had  no  notice  of  the  meeting  of 
October  15, 1875,  for  the  making  and  verification  of  deposits, 
was  directly  contradicted  by  his  statement  of  February  1877, 
as  well  as  by  other  evidence,  by  which  it  appeared  that,  though 
notified  to  attend,  he  deliberately  refused  to  do  so  in  order  to 
subserve  purposes  of  his  own ;  (9)  that  the  claimant,  when  he 
went  to  Hayti;  "was  insolvent  and  out  of  employment^  seeking 
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a  new  field  of  enterprise  in  place  of  those  he  had  been  com- 
pelled to  abandon^''  (10)  that  the  protest  alleged  in  the  state- 
ments of  1877  and  1885  to  have  been  addressed  by  Mr.  Lazare 
to  the  Haytian  secretary  of  finance  on  October  18, 1875,  was, 
in  the  form  iu  which  it  was  produced  by  the  claimant,  apocry- 
phal, and  that  its  alleged  date  was  a  mistake. 

On  these  grounds  the  report  conclnded  (1)  that  there  was  no 
satisfactory  evidence  that  the  Haytian  Government  interfered 
with  Lazare's  obtaining  funds  in  Europe,  but  that  it  was,  on 
the  contrary,  to  be  inferred  that  it  was  deeply  interested  in  his 
success  and  did  all  it  could  to  further  his  movements;  (2)  that 
there  was  no  evidence  of  any  diversion  by  the  Haytian  Grov- 
emment,  subsequent  to  the  contract,  of  revenues  which  were 
to  have  gone  to  the  bank,  and  that  whatever  hypothecation  of 
them  previously  existed  was  affected  by  public  acts  of  which 
Lazare,  if  it  were  iK>ssible  to  suppose  that  he  was  ignorant  of 
them,  was  bound  to  take  notice;  (3)  that  the  deposit  by  the 
Haytian  Government  on  October  15, 1876,  of  $235,000  in  coin, 
and  of  the  rest  in  specie  drafts  of  merchants  who  were  able 
to  supply  the  bullion  at  call,  was  a  sufficient  fulfillment  of  its 
stipulation  to  deposit  $500,000  in  gold  and  silver;  (4)  that 
Lazare  had  at  the  time  no  means  of  fulfilling  his  part  of  the 
contract,  and  that  his  failure  in  this  respect  was  not  induced 
by  any  action  on  the  part  of  Hayti  of  which  he  had  not  notice 
or  ought  not  to  have  taken  notice  when  he  entered  into  the 
contract;  (5)  that  Lazare  by  his  conduct  ratified  the  Haytian 
Gk>vemment's  rescission  of  the  contract,  and  that  he  was  there- 
fore precluded  from  taking  the  ground  that  the  government 
was  bound,  instead  of  rescinding  the  contract,  to  propose  to 
arbitrate;  (6)  that  his  claim  for  <^  enormous  damages,"  made 
after  the  fall  of  the  Kameau  government  and  after  the  consul- 
ship at  New  York  was  at  an  end,  was  an  afterthought,  and  that 
the  utmost  that  he  could  properly  have  claimed  was  his  ex- 
penses and  salary  as  the  agent  of  Hayti  under  the  contract; 
(7)  that  it  was  the  duty  of  counsel  for  the  United  States  to  have 
produced  before  the  arbitrator  the  dispatch  of  Mr.  Bassett  and 
the  claimant's  statement  of  1877,  and  that  if  through  inadver- 
tence, as  no  doubt  was  the  case,  they  were  withheld,  the 
United  States  could  not  do  otherwise  than  decline  to  enforce 
the  award;  (8)  that,  even  if  the  claim  had  been  proved,  the 
transaction  was  of  such  a  speculative  character  and  so  desti- 
tute of  all  the  elements  of  success  that  the  Government  of  the 
United  States  could  have  taken  no  action  in  regard  to  it. 
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beyond  the  tendering  of  good  offices^  without  departing  from 
its  settled  policy;  (9)  that  the  announcement  by  the  President 
in  his  annual  message  of  1885  that  the  arbitration  had  been 
closed  and  a  final  award  given,  could  not  preclude  a  reexami- 
nation of  the  case;  and  (10)  that  whenever  it  was  discovered 
that  a  claim  against  a  foreign  government  could  not  be  hon- 
orably and  honestly  pressed,  such  claim  should,  no  matter 
what  the  period  of  procedure,  be  dropped. 

In  the  course  of  these  conclusions  the  report  stated  that 
when  a  copy  of  Mr.  Bassett's  dispatch,  together  with  a  memo- 
randum of  Mr.  Lazare's  statement  of  1877  as  to  his  receipt  of 
the  Haytian  Government's  notice  of  deposit,  was  given  to 
Judge  Strong,  he  made,  on  June  23, 1886,  an  oral  statement  to 
the  Department  of  State  as  follows: 

<<In  view  of  these  documents,  which  were  not  exhibited  to 
me,  I  am  clearly  of  the  opinion  that  the  award  ought  to  be 
opened;  that  the  government  can  not  afford  to  press  [a]  claim 
not  clearly  fouud^  in  honesty;  that  if  these  documents  had 
been  presented  to  me,  together  with  the  other  affidavits  pre- 
sented to  me  on  the  motion  to  open  the  award,  they  would  have 
made  a  vast  difference  in  the  award  which  I  did  make.  These 
papers  tend  to  show  that  the  only  fault  of  Hayti  was  the  fail- 
ure to  propose  arbitration  instead  of  at  once  declaring  the  con- 
tract void,  the  contract  having  stated  that  differences  should 
be  referred  to  arbitrators.  That  not  having  been  done,  resort 
may  be  had  to  law  to  recover  such  injuries  as  the  claimant 
may  have  sustained.  Under  the  circumstances  it  would  seem 
to  me  that  he  could  only  claim  for  expenses  necessarily  incurred 
by  him." 

A  copy  of  the  executive  document  contain- 

^*^*j^*^  ^  *°^  *^®  foregoing  report  was  sent  to  Mr. 
Thompson,  then  minister  of  the  United  States 
at  Port  au  Prince,  for  his  information.^  Subsequently,  Mr. 
Thompson  inclosed  to  the  Department  of  State  an  extract 
from  a  message  to  the  national  assembly  of  Hayti,  published 
in  the  Le  Moniteur  of  May  12, 1887,  in  which  President  Salo- 
mon quoted  several  passages  from  the  report,  commented  upon 
the  "spirit  of  justice"  which  they  manifested,  and  declared  that 
Hayti  stood,  in  respect  of  the  claims  in  question,  "disengaged 
from  all  responsibilities."  He  declared  that  he  would  like  to 
see  the  report  in  the  hands  of  every  Haytian,  and  that  orders 
had  been  given  for  its  translation  and  the  printing  of  a  large 
number  of  copies.* 


^  Mr.  Bayard  to  Mr.  Thompson,  March  8, 1887,  For.  Rel.  1887,  p.  593. 
« Mr.  Thompaon  to  Mr.  Bayard,  For.  Rel.  1887,  p.  628. 
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On  February  18  and  19,  1896,  the  Senate 

SabMqiieiit  AotLcn.  adopted  resolntions  of  inquiry  in  regard  to  the 

case  of  Lazare.    The  President  answered  them 

on  the  28th  of  the  same  month,  transmitting  a  report  of  Mr. 

Olney,  Secretary  of  State,  which  was  as  follows: 

'<(!)  The  republic  of  Hayti  has  not  paid  the  amount  found 
due  by  the  said  republic  to  A.  H.  Lazare  by  the  Hon.  William 
Strong  in  his  award  as  arbitrator. 

^^(2)  The  attention  of  the  Senate  is  called  to  the  message  of 
the  President  of  the  United  States,  dated  January  20, 1887, 
transmitting  a  report  of  the  Secretary  of  State  upon  the  claims 
of  Antonio  Pelletier  and  A.  H.  Lazare  against  the  Eepublic  of 
Hayti.  This  message  and  report  are  contained  in  Senate  Ex. 
Doc.  No.  64,  Forty-ninth  Congress,  second  session.  The  report 
of  the  Secretary  of  State,  Hon.  Thomas  F.  Bayard,  sets  forth 
the  facts  and  reasons  upon  which  Judge  Strong's  award  in 
favor  of  Lazare  was  set  aside. 

<<  The  records  of  the  Department  of  State  do  not  show  that 
any  subsequent  action  was  formally  taken  in  regard  to  the 
claim,  but  a  memorandum  is  on  file  bearing  indorsements  which 
indicate  that  it  was  in  the  Secretary  of  State's  hands  in  1892 
and  in  1893,  and  that  a  copy  of  it  was  given  to  the  counsel  for 
Lazare  September  29, 1892.  This  memorandum  recites  the 
award  and  Mr.  Bayard's  report  above  referred  to,  and  closes 
as  follows: 

"  *  This  report  of  Mr.  Bayard  was  formally  transmitted  by 
the  President  of  Hayti  to  the  Haytian  National  Assembly  and 
accepted  as  a  final  dispostion  of  the  matter.  Since  March, 
1889,  the  case  has  been  several  times  fully  presented  to  the 
Department  by  Mr.  Lazare,  and  by  different  counsel  in  his 
behalf  with  a  view  to  a  reconsideration  of  Mr.  Bayard's  deci- 
sion, but  the  department,  without  expressing  any  opinion 
upon  the  original  merits  of  the  claim,  has  not  felt  at  liberty  to 
reverse  his  deliberate  action  with  respect  thereto.'  ^ 

^^  The  disposition  of  the  case  as  reported  by  the  Secretary  of 
State  in  1887  has  not  been  disturbed  by  any  subsequent  action 
of  the  government." 

*  Counsel  for  Lazare,  in  Aupport  of  their  application  for  reconsideration^ 
filed  argnments  in  which  they  contested  the  validity  of  the  alleged  after- 
discovered  evidence,  of  the  narrations  contained  in  Mr.  Bassett's  dispatches, 
and  of  the  statements  made  by  Judge  Strong  after  he  became  functus  officio. 
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CHAPTER  XLIIL 


THE  CASE  OF  CHAELES  ADEIAN  VAN  BOKKELEN: 
PKOTOOOL  BETWEEN  THE  UNITED  STATES  AND 
HATTI  OF  MAY  24, 1888: 

On  April  21, 1884,  Mr.  Frelinghuysen,  Sec- 
Ozigin  of  the  Case,  retary  of  State,  inclosed  to  Mr.  Langston,  then 
minister  of  the  Unite' 1  States  to  Hayti,  a  let- 
ter dated  at  Port  au  Prince,  March  19,  1884,  from  C.  A.  Van 
Bokkelen,  a  citizen  of  the  United  States,  who  represented  that 
he  had  been  in  jail  since  the  6th  of  March  in  consequence  of 
his  inability  to  meet  some  of  his  obligations.  He  inquired  as 
to  his  rights  under  the  treaties  between  the  United  States  and 
Hayti,  saying  that  he  had  duly  filed  with  the  civil  court  of 
Port  au  Priuce  an  assignment  of  his  assets  for  the  benefit  of 
his  creditors,  and  that  the  real  cause  of  his  misfortunes  was 
the  failure  of  the  Haytian  Government  to  pay  its  bonds,  which 
he  held  to  an  amount  far  exceeding  his  debts.  Mr.  Freling- 
huysen  instructed  Mr.  Langston  to  make  a  detailed  report  of 
the  case.^  In  obedience  to  this  instruction  Mr.  Langston  re- 
ported that  the  cause  of  Mr.  Van  Bokkelen's  arrest  and  impris- 
onment was  a  judgment  for  $3,000  rendered  against  him  in 
favor  of  a  firm  in  New  York,-  that  the  suit  in  which  the  judg- 
ment was  rendered  was  begun  in  the  court  of  commerce,  and 
was  finally  passed  upon  by  the  court  of  cassation;  that, 
although  the  judgment  was  set  aside  for  irregularity,  Van 
Bokkelen  was  still  kept  in  jail  on  the  claims  of  other  credit- 
ors-, that  after  the  judgment  of  $3,000  was  entered  against 
him  he  sought  to  make  an  assignment  of  all  his  property  for 
the  benefit  of  his  creditors  and  thus  secure  his  release,  as 
might  be  done  by  Haytian  debtors;  that  by  the  Haytian  code 


»  For.  Rel.  1884,  p.  306. 
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foreigners  were  excluded  from  the  benefit  of  this  process,  but 
that  Van  Bokkelen  had  claimed  it  on  the  strength  of  Articles 
VI.  and  IX.  of  the  treaty  between  the  United  States  and  Hayti 
of  November  3, 1864;  that  the  civil  tribunal  of  Port  au  Prince 
had  decided  against  him,  but  that  an  appeal  had  been  taken 
to  the  court  of  cassation;  that  this  appeal  was  still  pending 
and  that  Van  Bokkelen  had  in  the  meanwhile,  owing  to  the 
state  of  his  health,  been  permitted  to  occupy  quarters  in  the 
military  hospital  at  Port  au  Prince.^ 

The  Department  of  State  decided  before  taking  further 
action  to  await  the  result  of  Van  Bokkelen's  api)eal.^  Subse- 
quently, however,  Mr.  Langston  was  instructed,  owing  to  the 
prisoner's  ill  health,  to  take  every  proper  step  to  obtain  his  im- 
mediate release.^  The  Haytian  Government  refused  to  grant 
it,  and  on  March  4,  1885,  Mr.  Langston  transmitted  to  the 
Department  of  State  a  copy  of  the  decision  of  the  court  of 
cassation,  rendered  on  the  26th  of  February,  in  which  it  was 
held  that  the  right  to  make  a  judicial  assignment  was  a  civil 
right  belonging  only  to  Hay  tians,  and  that  the  sixth  and  ninth 
articles  of  the  treaty  of  November  3,  1864,  did  not  confer  the 
privilege  on  citizens  of  the  United  States  residing  in  Hayti  or 
upon  Haytians  residing  in  the  United  States.*  The  following 
is  a  translation  of  the  decree  of  the  court: 

"  Whereas  the  judicial  assignment  of  property  is  an  institu- 
tion of  civil  right,  the  articles  769  (794)  of  the  code  of  civil 
procedure  and  569  of  the  code  of  commerce,  excepting  for- 
eigners from  the  benefit  of  this  institution,  since  they  do  not 
exercise  in  Hayti  all  rights,  they  can  only  enjoy  privileges 
derived  from  natural  rights  or  [rights]  of  mankind,  and  not 
those  which  are  derived  from  purely  civil  law. 


» Mr.  Langston  to  Mr.  FreliuKhnysen,  July  7,  1884,  For.  Rel.  1884,  p.  307. 

'Mr.  Davis,  Acting  Sec.  of  State,  to  Mr.  Langston,  Angast  15,  1^84,  For. 
R<a.  1884,  p.  320. 

3  Mr.  Frelinghuysen  to  Mr.  Langston,  October  1,  1884,  For.  Rel.  1884,  p. 
329;  Mr.  Davis,  Acting  Sec.  of  State,  to  Mr.  Langston,  November  19, 1884, 
Id.  335;  Mr.  Langston  to  Mr.  Frelinghnysen,  December  4,  1884,  For.  Rel. 
1885,  p.  477 ;  Mr.  Frelinghuysen  to  Mr.  Langston,  December  9, 1884,  Id.  478; 
Mr.  Frelinghuysen  to  Mr.  Langston,  .January  2, 1885,  Id.  481 ;  Mr.  Langst<>n 
to  Mr.  Frelinghuysen,  .January  14,  1885,  Id.  482;  Mr.  Langston  to  Mr.  Fre- 
linghuysen, January  21, 1885,  Id.  490;  Mr.  Langston  to  Mr.  Frelinghuysen, 
January  24, 1885,  Id.  492 ;  Mr.  Frelinghuysen  to  Mr.  Langston,  February  2, 
1885,  Id,  492. 

••  Mr.  Langston  to  Mr.  Frelinghuysen,  March  4,  1885,  For.  Rel.  1885,  p. 
498. 
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*^  Whereas  nowhere  in  the  treaty  of  friendship,  of  commerce, 
of  navigation,  and  of  the  extradition  of  fugitive  criminals, 
concluded  November  3,  1864,  between  the  United  States  of 
America  and  the  republic  of  Ilayti,  is  it  to  be  found  that  it 
confers  upon  the  citizens  of  these  two  countries  the  right  to 
exercise  the  judicial  assignment  of  property,  there  can  be 
deduced  from  the  terms  of  articles  6  and  9  of  the  treaty  noth- 
ing which  would  authorize  the  opinion  that  this  right  could  be 
invoked  in  the  United  States  by  a  Haytian,  or  in  Hayti  by  an 
American.  In  consequence  thereof,  Americans  can  not  enjoy  in 
Hayti  such  civil  right,  the  enjoyment  of  which  is  attached  exclu- 
sively to  the  quality  of  a  Haytian.  That  in  stipulating  that '  the 
citizens  of  the  contracting  parties  should  have  free  access  to 
the  courts  of  justice,  in  all  cases  wherein  tiiey  may  be  interested 
on  the  same  conditions  that  the  laws  and  usages  of  the  country 
give  to  their  citizens,  furnishing  security  required  in  tlie  case,' 
this  provision  of  article  6  was  not  intended  to  grant  to  the 
citizens  of  these  two  nations  the  enjoyment  of  civil  rights 
which  do  not  attach  (except)  to  citizens. 

"Therefore  it  follows  from  that  which  precedes  that  the 
judgment  denounced  has  made  a  good  and  just  application  of 
article  769  (794)  of  the  code  of  civil  procedure  and  569  of  the 
code  of  commerce,  and  a  sound  interpretation  of  the  articles 
6  and  9  of  the  treaty  above  cited. 

"For  such  reasons,  and  without  there  being  any  necessity  of 
passing  on  the  result  of  nonacceptance  raised  by  the  parties, 
the  court  rejects  the  appeal  made  by  Mr.  Charles  Adrian  Van 
Bokkelen  against  the  judgment  rendered  May  27, 1884,  by  the 
civil  court  of  Port  au  Prince,  orders,  in  consequence,  the  con- 
fiscation of  the  fine  deposited,  and  condemns  the  said  Mr.  Van 

Bokkelen  to  pay  the  expenses,  liquidated  at  the  sum  of , 

not  including  the  cost  of  the  present  decrees. 

"Given  and  pronounced  by  us,  B.  Lallemand,  president; 
J.  Martineau,  E.  Valles,  M.  Fremont,  and  F.  Nazon,  judges,  at 
the  palace  of  justice  of  the  court  of  appeals,  in  public  session, 
on  the  26th  of  February  1885. 

"  Signed  as  follows  on  the  minutes :  B.  Lallemand,  E.  Valles, 
M.  Fremont,  J.  Martineau,  F.  Nazon,  and  P.  Lerebours. 

"A  true  copy. 

"P.  Lespes,  LaicyerJ^ 

On  the  28th  of  March  1885  the  Department 
Bequest  for  Beiease.  of  State,  with  the  text  of  this  decision  before 
it,  asked  for  Mr.  Van  Bokkelen's  release.'  The 
Department  of  State  took  the  ground  that  the  decision  of  the 
court  of  cassation  was  not  only  irreconcilable  with  accepted 
principles  of  international  law,  but  that  it  could  not  be  regarded 

'  Mr.  Bayard;  Sec.  of  State,  to  Mr.  Langstoii;  March  28,  1885,  For.  Rcl. 
1885,  p.  507. 
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a«  defining  the  duties  of  Hayti  as  a  sovereign  state.  The  liabili- 
ties of  Hayti  to  the  United  States  were,  said  the  Department 
of  State,  determined  by  the  principals  of  international  law  as 
well  as  by  the  treaty  stipulations  which  formed  the  supreme 
law  of  the  land,  both  in  Hayti  and  in  the  United  States.  The 
provisions  of  Articles  VI.  and  IX.  of  the  treaty  of  1864  are  as 
follows : 

"Art.  VI.  The  citizens  of  each  of  the  contracting  parties 
shall  be  permitted  to  enter,  sojourn,  settle,  and  reside  in  all 
parts  of  the  territories  of  the  other,  engage  in  business,  hire 
and  occupy  warehouses,  provided  they  submit  to  the  laws,  as 
well  general  as  special,  relative  to  the  rights  of  traveling, 
residing,  or  trading.  While  they  conform  to  the  laws  and  regu- 
lations in  force,  they  shall  be  at  liberty  to  manage,  themselves, 
their  own  business,  subject  to  the  jurisdiction  of  either  party, 
respectively,  as  well  as  (sic)  in  respect  to  the  consignment  and 
sale  of  their  goods  as  with  respect  to  the  loading,  unloading, 
and  sending  off  their  vessels.  They  may  also  employ  such 
agents  or  brokers  as  they  may  deem  proper,  it  being  distinctly 
understood  that  they  are  subject  also  to  the  same  laws. 

<'  The  citizens  of  the  contracting  pai:ties  shall  have  free  access 
to  the  tribunals  of  justice,  in  all  cases  to  which  they  may  be  a 
party,  on  the  same  terms  which  are  granted  by  the  laws  and 
usage  of  the  country  to  native  citizens,  furnishing  security  in 
the  cases  required,  for  which  purpose  they  may  employ  in  the 
defense  of  their  interests  and  rights  such  advocates,  solicitors, 
attorneys,  and  other  agents  as  they  may  think  proper,  agreeably 
to  the  laws  and  usage  of  the  country. 

"Art.  IX,  The  citizens  of  each  of  the  high  contracting 
parties,  within  the  jurisdiction  of  the  other,  shall  have  power 
to  dispose  of  their  personal  property  by  sale,  donation,  testa- 
ment, or  otherwise;  and  their  personal  representatives,  being 
citizens  of  the  other  contracting  party,  shall  succeed  to  their 
personal  property,  whether  by  testament,  or  ah  intestato. 

"  They  may  take  possession  thereof,  either  by  themselves  or 
by  others  acting  for  them,  at  their  pleasure,  and  dispose  of  the 
same,  paying  such  duty  only  as  the  citizens  of  the  country 
wherein  the  said  personal  property  is  situated  shall  be  subject 
to  pay  in  like  cases.  In  the  absence  of  a  personal  representa- 
tive, the  same  care  shall  be  taken  of  the  property  as  by  law 
would  be  taken  of  the  property  of  a  native  in  a  similar  case, 
while  the  lawful  owner  may  take  measures  for  securing  it. 

"  If  a  question  as  to  the  rightful  ownership  of  the  property 
should  arise  among  claimants,  the  same  shall  be  determined 
by  the  judicial  tribunals  of  the  country  in  which  it  is  situated.^' 

The  Department  of  State  maintained  that  under  the  second 
paragraph  of  Article  VI.  Van  Bokkelen  was  entitled  to  the 
same  rights  in  the  tribunals  of  justice  of  Hayti  as  citizens'of 
that  country;  that  under  the  right  secured  by  Article  IX.  to 
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the  citizens  of  the  contracting  parties  ''to  dispose  of  their 
personal  property  by  sale,  donation,  testament,  or  otherwise," 
he  was  entitled  to  dispose  of  his  goods  by  means  of  a  general 
assignment  for  the  benefit  of  his  creditors;  and  that  as,  by  the 
law  of  Hayti,  the  right  to  be  released  after  an  assignment  for 
the  benefit  of  creditors  was  an  incident  of  the  imprisonment 
for  debt  of  a  Haytian  debtor,  so,  under  the  treaty,  it  was  an 
incident  of  the  imprisonment  for  debt  of  an  American  debtor. 
There  was,  said  the  Department  of  State,  no  jurisdiction  in 
the  United  States  in  which  a  Haytian  would  not  be  permitted 
to  make  an  assignment  of  his  entire  estate  on  the  same  basis 
as  a  citizen  of  the  United  States,  or  in  which  he  would  not  be 
entitled  to  a  discharge  on  such  an  assignment  on  the  same 
footing  as  a  citizen  of  the  United  States.  In  conclusion.  Van 
Bokkelen's  release  was  asked  for  on  the  following  grounds: 

1.  That  continuous  imprisonment  for  debt,  where  no  criminal 
ofl'ense  was  imputed,  was  contrary  to  the  generally  recognized 
principles  of  international  law. 

2.  That  the  imprisonment  of  Van  Bokkelen  contravened 
Articles  YI.  and  IX.  of  the  treaty  of  1864.^ 

Mr.  Langsten  communicated  a  copy  of  his 
Haytian  BespoxLBe.  instruction  to  Mr.  Prophete,  the  Haytian  min- 
ister of  foreign  affairs,  April  17, 1885.*  On  the 
29th  of  the  same  month  Mr.  Proph^te  replied  that  the  Depart- 
ment of  State,  in  examining  the  judgment  of  the  court  of 
cassation,  seemed  to  have  omitted  the  real  reason  of  the  de- 
cision. The  decision  of  the  court  did  not,  said  Mr.  Proph^te, 
rest  on  the  denial  of  the  right  to  make  a  judicial  assignment 
to  Haytians  in  the  United  States,  but  on  the  fact  that  the 
benefit  of  the  insolvent  act  was  a  provision  of  the  Haytian 
civil  law,  from  which  foreigners  were  excluded.  As  to  the 
l>rovisions  of  the  treaty,  Mr.  Prophete  argued  that  nations 
were  never  to  be  presumed  to  intend  to  injure  their  rights,  and 
that  the  judges  ought  not  to  prefer  an  interpretation  which 
would  abrogate  the  common  law.  Moreover,  it  would  require 
an  express  stipulation  of  the  treaty  to  abrogate  the  formal  text 
of  the  law.    The  courts  of  Hayti  had  acted  within  the  limits 


'  In  the  course  of  its  instructions  the  Department  of  State  took  the 
ground  that '' famishing  security  in  the  c&ses  required "  meant  security 
for  coete,  and  that  in  Van  Bokkelen's  case  there  was  no  pretense  that  he 
was  obliged  to  furnish  security  in  any  case  in  which  the  term  could  be 
properly  used. 

«For.  Rel.  1885,  p.  514. 
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of  their  authority  in  interpreting  the  treaty  of  1865.  The  ex- 
ecutive authority  would  transcend  its  powers  and  expose  itself 
to  the  demands  of  the  private  creditors  if  it  were  to  release 
Mr.  Van  Bokkelen.^ 

On  May  28, 1885,  Mr.  Langston  reported  that  at  5  o'clock  on 
the  afternoon  of  the  preceding  day  Van  Bokkelen  was  con- 
ducted to  the  legation  by  an  attorney  of  the  government  and 
set  at  liberty.  K<>  explanation  of  the  act  was  given,  but  it 
was  said  that  President  Salomon  would  explain  it.^  Mr.  Lang- 
ston assumed  that  the  release  was  the  result  of  liis  representa- 
tions to  Mr.  Proi)hete.  Mr.  Prophete,  however,  repelled  the 
suggestion  and  maintained  the  positions  previously  assumed 
by  him,  at  the  same  time  disclaiming  all  official  knowledge  of 
what  had  been  done.  He  had  "understood"  that  Mr.  Van 
Bokkelen  had  been  set  at  liberty,  but  observed  that  his  release 
doubtless  was  due  to  some  arrangement  which  he  had  made 
with  his  creditors.  Mr.  Langston  expressed  surprise  at  these 
statements.^ 

On  the  2d  of  October  1886  Mr.  Bayard 
Claim  for  Kedress.  transmitted  to  Mr.  Thompson,  Mr.  Langston's 
successor,  a  claim  for  damages  for  Van  Bok- 
kelen's  imprisonment,  with  instructions  to  press  the  matter, 
and  if  the  amount  to  be  paid  could  not  be  immediately  agreed 
upon,  to  propose  the  reference  of  that  question  to  an  arbitrator. 
In  his  memorial  Mr.  Van  Bokkelen  stated  that  he  was  impris- 
oned for  fourteen  months  and  twenty-two  days.  He  claimed 
$200  a  day  for  his  imprisonment  prior  to  the  demand  for  his 
release  and  $500  for  each  day  after  tlie  demand  was  made.^ 
On  the  1st  of  November  1885  be  died;  but  prior  to  that  time 
a  claim  had  been  presented  in  his  behalf  to  the  Haytian 
Government  for  $113,600.^ 

On  May  24, 1888,  an  agreement  was  signed 
Arbitration.      for  tlic  arbitration  of  the  claim .^    Mr.  Alexan- 
der Porter  Morse  was  chosen  as  referee.    The 
position  was  offered  to  him  on  the  7th  of  June  and  was  accepted 
by  him  on  the  8th,  on  which  day  he  subscribed  a  declaration  in 


»  For.  Kel.  1885,  p.  515. 
2For.  Rel.  1885,  p.  521. 

»Mr.  Prophete  to  Mr.  Langston,  June  5,  1885,  For.  Rel.  1885,  p.  524;  Mr. 
Langston  to  Mr.  Prophi^to,  June  6,  1885,  ibid. 
*For.  Rel.  1885,  pp.  537-539. 
"For.  ReL  1885,  p.  542. 
«For.  ReL  1888,  pt.  1,  p.  9^. 
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writing  that  he  would  impartially  and  carefully  examine  and 
decide  the  case  submitted  to  him^  in  good  faith,  to  the  best  of 
his  judgment,  and  conformably  with  the  principles  of  law 
applicable  thereto.' 

Messrs.  0.  A.  DeChambruu,  George  S.  Boutwell,  and  James 
G.  Berret  appeared  as  counsel  for  the  Haytian  Government. 
The  claimant  was  represented  by  Messrs.  Kennedy  and  Shella- 
barger,  of  Washington,  and  ^Nlarston  l^iles,  of  Few  York. 

Mr.  Morse  rendered  his  decision  December 
^^^ILT     ^'  ^^^'  awarding  claimant  the  sum  of  $60,000. 
The  full  text  of  the  award  was  as  follows : 

"  In  pursuance  of  the  protocol,  dated  May  24, 1888,  between 
Hon.  Thomas  F.  Bayard,  Secretary  of  StateoftheUnited  States, 
and  the  Hon.  Stephen  Preston,  envoy  extraordinary  and  min- 
ister plenipotentiary  of  the  Eepublic  of  Hayti,  representing 
their  respective  governments,  after  having  made  a  declaration 
that  I  would  impartially  and  carefully  examine  and  decide  the 
case  submitted  to  me,  in  good  faith,  to  the  best  of  my  judg- 
ment, and  conformably  to  the  principles  of  law  applicable 
thereto,  I  have  investigated  the  claim  of  Charles  Adrian  Van 
Bokkelen,  a  citizen  of  the  United  States,  against  the  Republic 
of  Hayti,  and  I  now  make  the  following  statement  and  award: 
'*  This  claim  grows  out  of  the  imprisonment, 
statement  of  Claim,  during  the  years  1884  and  1885,  at  Port  an 
Prince,  of  Charles  Adrian  Van  Bokkelen,  a 
citizen  of  the  United  States,  by  the  authorities  of  the  liepublic 
of  Hayti.  The  imprisonment  continued  for  a  period  of  nearly 
fifteen  (15)  months,  and  the  claim  made  on  behalf  of  Van  Bok- 
kelen is  in  the  form  of  a  demand  upon  Hayti  for  pecuniary 
indemnity  in  the  sum  of  one  hundred  and  thirteen  thousand 
six  hundred  dollars  ($113,600). 

"Although  the  essential  facts  are  within  a  small  compass, 
and  the  question  submitted  for  decision  to  the  referee  is  single 
and  explicit,^  the  case  has  been  the  subject  of  a  multiplicity  of 
proceedings  and  pleadings,  judicial,  executive,  and  diplomatic, 
and  has  given  rise  to  voluminous  correspondence  and  elaborate 
argumentation  on  the  part  of  the  two  governments. 

^^^^^  "  In  the  disposition  of  this  case  I  shall  con- 

^"^TJ^^*^  fine  myself  as  closely  as  may  be  practicable 
eaaingB.  ^  ^  presentation  of  the  essential  matters,  and 
to  the  determination  of  the  single  and  ex])licit  issue  suggested 
by  the  terms  of  the  i)rotocol.  It  is  proper,  however,  to  state  here 
that  at  an  early  stage  of  the  submission  of  this  case  to  me  as 
referee  a  demurrer  was  interposed  by  the  defendant  govern- 
ment, and  an  elaborate  brief  was  presented  in  support  of  said 
demurrer.    After  consideration  of  this  brief,  I  notified  counsel 


»For.  Rel.  1888,  pt.  1,  pp.  9H5-987. 

«  Protocol,  May  24, 1888,  Articles  I.  and  II. 
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for  the  defendant  government  that  there  was  no  provision 
under  the  submission  for  special  pleading,  and  that  the  protocol 
specified  and  indicated  in  express  terms  the  subject-matter 
and  the  question  submitted  for  determination.  As  a  matter  of 
fact,  the  argument  which  was  entitled,  <  Brief  on  behalf  of  the 
defendant  government  in  support  of  demurrer,' is  a  full  and 
exhaustive  exposition  of  the  material  points  relied  on  by  the 
defense,  and  covers  fifty-five  (55)  type-written  folios. 

'*  In  addition,  the  limitation  of  time  within  which  the  referee 
was  required  to  render  his  decision  precludes  the  idea  of  the 
interposition  of  special  pleading. 

"  And  further  as  to  the  propriety  of  a  demurrer,  general  or 
special,  under  this  arbitration,  it  is  to  be  said  that  a  state,  like 
an  individual,  accused  of  having  inflicted  wrong  upon  another, 
may  shape  its  defense  against  the  charge  with  reference  to  the 
facts,  or  to  the  law.^  Under  the  terms  of  the  protocol,  as  well 
as  from  the  correspondence  heretofore  passed  between  the  con- 
tracting parties,  it  seems  clear  that  there  is  not  now  and  never 
was  any  denial  by  the  defendant  government  of  the  substantive 
facts  which  give  rise  to  this  claim. 

"  Subsequently  complainant  government  and  the  counsel  for 
the  respective  governments  were  notified  that  I  desired  briefs 
on  the  subject  of  the  measure  of  damages.  These  additional 
briefs  were  duly  filed  and  have  been  considered. 

'"  The  defense  set  up  by  the  defendant  government  is  rested 
upon  a  collision  between  the  treaty  and  certain  articles  in  the 
municipal  codes  of  Hayti.  And  this  issue  may  only  be  deter- 
mined by  reference  to  the  treaty  stipulations  and  to  the  pro- 
visions contained  in  the  municipal  statutes. 

^*  Charles  Adrian  Van  Bokkelen  was  a  citi- 
statemdttt  of  Facts,  zen  of  the  United  States,  who,  prior  to  the  year 
1872,  resided  in  Brooklyn,  New  York.  In  that 
or  the  following  year  he  went  to  Hayti  and  established  himself 
in  business  at  Port  au  Prince.  In  1880  he  married  a  Haytian 
lady,  the  widow  of  Gen.  P.  Lorquet,  an  owner  of  real  estate  in 
Hayti  in  her  own  right.  There  were  two  children  of  this  mar- 
riage, who,  with  their  mother,  reside  at  Port  au  Prince. 

"  On  the  loth  of  February  1883,  having  sustained  severe 
losses  in  hisbusiness,anda  judgmentagainsthim  having  been 
affirmed  in  the  court  of  cassation,  which  he  was  unable  to  pay, 
and  under  which  he  was  liable  to  be  imprisoned  for  one  yearj 
he  filed  a  schedule  of  his  assets  and  liabilities  in  the  civil 
court  of  Port  au  Prince,  preparatory  to  applying  lor  the  bene- 
fit of  judicial  assignment,  under  which,  in  Hayti,  an  honest 
but  unfortunate  debtor  is  allowed  to  surrender  all  his  property 
for  the  benefit  of  his  creditors,  and  is  entitled  to  be  discharged 
from  prison,  if  he  has  been  arrested,  and  to  be  free  from  arrest 
thereafter  on  account  of  his  existing  indebtMness.  At  that 
time,  in  Hayti,  imprisonment  for  mere  debt  had  not  been 
abolished. 

>  Phillimoro,  Int.  Law,  Vol.  III.  3d  ed.,  p.  64.      ^ ^^^T^ 
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"Threeother  judgments  were  subsequently  recovered  against 
Van  Bokkelen,  two  in  favor  of  the  Bank  of  Hayti  and  one  In 
favor  of  J.  Archin,  under  each  of  which  he  was  liable  to  three 
years'  imprisonment  in  default  of  payment,  making  ten  years 
in  all.  A  fifth  judgment  was  rendered  against  him  in  favor  of 
St.  Ande,  jr.,  which  does  not  seem  to  have  decreed  any  impris- 
onment. These  judgments  are  enumerated  in  !Mr.  Langston's 
dispatch,  of  January  14, 1885,  to  Mr.  Frelinghuysen,  and  it  is 
there  stated  that  the  terms  of  imprisonment  fixed  in  three  of 
the  judgments  are  twice  as  long  as  would  have  been  imposed 
in  the  case  of  a  Haytian. 

'^ After  the  filing  of  Van  Bokkelen's  schedule,  which  was 
duly  recorded  by  the  clerk  of  the  civil  court  in  Tort  au  Prince, 
on  the  15th  of  February  1883,  the  i)roceediugs  seem  to  have 
been  postponed  by  notices  or  writs  until  the  following  year. 
AiTMt     dim    •         "^n  or  about  the  5th  of  March  1884  Van 
*°    t^"*"  ^okkelen  was  arrested  on  the  judgment  of 
^  Toeplitz  &  Co.,  and  confined  in  the  common 

jail  of  Port  au  Prince.  Although  imprisonment  for  debts, 
irrespective  of  fraud  in  contracting  them  or  evading  their  pay- 
ment, was  then  lawful  in  Hayti,  there  seems  to  have  been  no 
separate  prison  for  debtors.  The  character  of  the  common 
jail,  and  of  the  military  hospital  in  which  Van  Bokkelen  was 
confined,  and  the  state  of  his  health  when  he  was  incarcerated, 
wUl  be  noticed  hereafter  in  connection  with  the  question  of 
damages. 

"  Van  Bokkelen  protested  against  his  arrest  as  illegal,  on  the 
ground  that  by  an  order  of  the  Haytian  authorities,  published 
in  the  official  journal,  *it  was  made  obligatory  that  before  a 
foreigner  could  be  placed  in  jail  the  complaint  should  first  be 
submitted  to  the  attorney  for  the  government  for  his  examina- 
tion and  approval,  and  (should  be)  signed  with  his  signature, 
with  seal  attached.'  On  the  18th  of  the  same  month  it  was 
judicially  determined  that  Van  Bokkelen's  arrest  was  illegal. 
But  before  he  was  discharged  other  creditors,  availing  them- 
selves of  a  provision  of  Haytian  law  under  which,  when  a 
debtor  is  imprisoned,  they  can  keep  him  in  jail  by  ^recommend- 
ing' him,  recommended  him  accordingly,  and  the  jailer  refused 
to  discharge  him. 

"It  is  to  be  noted  that  these  creditors  took  advantage  of 
Van  Bokkelen's  illegal  imprisonment  to  keep  him  from  getting 
out  of  jail  by  a  method  which  would  not  have  enabled  them  to 
put  him  in. 

"Van  Bokkelen  thereupon,  through  his  counsel,  applied  to 
the  civil  court  of  Port  au  Prince  for  the  benefit  of  judicial 
assignment. 

"  He  had  been  advised  that  under  the  treaty  of  1864  between 
the  United  States  and  Hayti  he  was  entitled  to  the  benefit  of 
judicial  assignment  the  same  as  if  he  were  a  citizen  of  that 
country. 

"In  the  proceedings  upon  Van  Bokkelen's  petition  to  the 


Digitized  by  ^ 


ioogle 


1816        INTERNATIONAL  ARBITRATIONS. 

civil  court  of  Port  au  Prince  for  the  beuefit  of  judicial  assign- 
ment, twelve  of  his  creditors  appeared,  and  all  but  two  assented. 

"These  opposing  creditors  raised  various  objections,  but 
insisted  mostly  on  article  794  of  tbe  code  of  civil  procedure 
and  article  509  of  the  code  of  commerce,  which  expressly 
exclude  foreigners  {lea  ctrangers)  fnmi  the  benefit  of  this  pro- 
vision of  Haytian  law. 

''All  the  objections  of  the  opposing  creditors  were  traversed 
by  the  petitioner.  His  Cvmnsel  argued  that  the  schedule  of 
his  assets  and  liabilities  was  sufficient;  that  his  misfortunes 
and  good  faith  were  manifest;  that  the  treaty  of  1864  between 
Hayti  and  the  United  States  repealed  article  794  of  the  code 
of  civil  procedure  and  article  5G9  of  the  code  of  commerce, 
so  far  as  the  disability  attaching  to  the  petitioner  in  his  char- 
acter of  American  citizen  or  foreigner  was  concerned.  This 
he  argued  at  length,  and  also  claimed  that  inasmuch  as  the 
petitioner  had  established  himself  at  Port  au  Prince  in  business 
and  married  a  Haytian  wife,  who  owned  real  property  in  the 
city  and  had  borne  him  children,  having  thus  fixed  his  home, 
as  well  as  his  commercial  interests,  in  Hayti  with  the  knowledge 
of  the  government,  a  just  construction  of  the  term  ^les  etran- 
gers^  required  that  lie  should  not  be  treated  as  a  foreigner  or  a 
stranger,  but  as  a  domiciled  merchant  entitled  to  all  civil  rights 
and  privileges  as  distinguished  from  those  that  are  political; 
and  in  support  of  the  proposition  that  the  exercise  of  civil 
rights  is  independent  of  the  exercise  of  political  rights,  and 
that  *the  capacity  of  a  citizen  resides  in  the  combination  of 
civil  and  political  rights,'  he  cited  Article  II.  of  the  civil  code 
of  Hayti. 

"The  opposing  creditors  (Toeplitz  &  Co.)  rejoined  that  they 
had  no  knowledge  of  the  treaty  and  had  not  been  served  with 
a  copy,  and  therefore  moved  for  information  in  that  regard  at 
the  cost  of  the  petitioner.  Petitioner's  counsel  replied  that  the 
treaty  wjis  not  a  document,  but  a  law  of  which  no  one  was 
supposed  to  be  ignorant. 

"It  appears  also  that  the  Government  of  Hayti,  as  well  as 
all  the  parties  to  these  ])roceedings,  was  represented  by  coun- 
sel and  heard  by  the  court. 

Decision  of  th  Civil  ""^^^^  ^^^^'  question  that  the  court  decided 
"°Viirt  *  ^^^  *  whether  the  petitioner  should  be  con- 
demned to  furnish  to  Toeplitz  &  Co.  informa- 
tion regarding  the  treaty  concluded  between  Hayti  and  the 
United  States  of  America,  and  whether  such  information 
should  likewise  be  furnished  to  Louis  Nadal.'  That  question 
tlie  court  decided  in  favor  of  Van  Bokkelen,  as  follows: 

"*  Whereas  a  treaty,  concluded  between  Hayti  and  the 
United  States  of  America,  Novembers,  1864,  sanctioned  by  the 
Senate,  and  promulgated  by  the  executive  branch  of  the  gov- 
ernment, is  a  law  of  the  state; 

"  *•  Whereas  article  75  of  the  code  of  civil  procedure  ren- 
ders it  obligatory  upon  the  i)etitioner  to  furnish  a  copy  of  the 
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doctunents  or  of  that  part  thereof  upon  which  the  petition  is 
based ;  but  it  does  not  i)rovide  that  a  copy  of  the  law  or  of  the 
provision  of  the  law  on  which  the  petition  is  based  shall  be 
furnished; 

"  'Whereas,  thus,  Mr.  C.  A.  Van  Bokkelen  is  not  obliged  to 
furnish  information  of  the  treaty  to  Louis  Nadal,  and  can  not 
be  condemned  to  furnish  such  information  to  Toeplitz  &  Co., 
who  are  under  obligations,  just  as  C.  A.  Van  Bokkelen  is,  to 
have  knowledge  of  the  law.' 

'*  On  the  main  question,  involving  the  rights  of  Van  Bok- 
kelen under  the  treaty,  and  deciding  upon  the  objection  of  his 
alienage  based  upon  article  794  of  the  code  of  civil  procedure 
and  article  509  of  the  code  of  commerce,  interposed  by  L. 
Toeplitz  &  Co.  and  by  Louis  Nadal,  the  court,  after  having 
deliberated,  denied  Van  Bokkelen's  application. 
DfMdn  fCort  f  "  His  application  to  make  the  judicial  assigu- 
iieanon  o  u>u  o  ^^^^  having  been  denied  by  tile  civil  court  of 
"**  *^'  Port  au  Prin<!e,  Van  Bokkelen  was  kept  in 
jail,  lie  appealed  to  the  court  of  cassation — the  court  of  last 
resort — which  rendered  its  decision,  affirming  the  judgment  of 
the  civil  court  on  the  2Cth  of  February  18S5,  almost  a  year 
from  tlie  time  when  Van  J^okkelen  was  first  imprisoned.  It 
seems  that  pending  his  appeal  the  time  within  which  further 
objections  could  be  made  by  his  creditors  to  his  petition  ex- 
pired on  the  21st  of  October  1884,  and  that  no  one,  not  even 
the  parties  upon  whose  application  he  had  been  illegally  ar- 
rested the  previous  March,  made  any  opposition.  This  fact  is 
stated  in  a  letter  from  Van  Bokkelen's  father  to  Mr.  Freling- 
huysen,  who  was  then  Secretary  of  State,  dated  November  15, 
1884,  a  copy  of  which  was  transmitted  by  Mr.  Davis,  Acting 
Secretary,  to  Mr.  Langaton,  United  States  minister  at  Port  au 
Prince  November  19, 1884. 

_,  ,      ^  _  .  ^'  The  Secretary  of  State  of  the  United  States 

mpiomauo  inter-   ^^.^^  informed  of  tliis  decision  on  the  2Lst  of 
ventton.  March  1885,  and  on  the  28th  of  tlie  same  month 

he  sent  a  dispatch  to  the  United  States  minister  at  Port  au 
Prince,  in  which,  after  reviewing  the  facts  and  the  law,  he 
claimed  that  there  had  been  a  denial  of  justice  in  Van  Bokke- 
len's  case,  and  that  he  should  be  released  from  jail  forthwith, 
in  the  following  terms: 

"'The  release  of  Mr.  Van  Bokkelen  is  now  asked  on  inde- 
pendent grounds.  It  is  maintained,  tirst,  that  continuons  im- 
l)risonment  for  debt,  when  there  is  no  (criminal  ofi'ensc  imputed, 
is  contrary  to  what  are  now  generally  recognized  ])rinciple8  of 
international  law.  It  is  maintained,  secondly,  that  the  im- 
prisonment of  Mr.  Van  Bokkelen  is  a  contravention  of  articles 
6  and  9  of  the  treaty  of  1865  between  the  United  States  and 
the  Eepublic  of  Hayti. 

"*The  Haytian  Government  has  a  clear  and  ample  oppor- 
tunity to  relieve  this  case  from  all  difficulty  by  recognizing 
the  error  of  their  courts  in  supposing  that  the  privilege  of 
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release  of  an  imprisoned  debtor  would  be  denied  to  a  Haytian 
citizen  by  the  United  States  courts  upon  making  assignment 
of  bis  property  for  the  benefit  of  bis  cre<litors. 

'^'You  are  now  instructed  to  earnestly  press  the  views  of 
this  government,  as  outlined  in  this  instruction,  on  the  early 
attention  of  tlie  Government  of  Hayti  by  leaving  a  copy  thereof 
with  the  minister  of  foreign  affairs. 

"^The  response  of  the  Government  of  Hayti  sbould  be 
promptly  communicated  to  this  department.' 

"  On  the  17tb  of  April  1885  Mr.  Langston  sent  a  copy  of  this 
dispatch  to  the  Haytian  Government  and  urged  the  prisoner's 
immediate  release,  inviting  attention  also  to  his  ^feeble  and 
failing  healtli.'  The  reply  of  the  Haytifin  Government,  twelve 
days  later,  was  an  elaborate  defense  of  Van  Bokkelen's  im- 
prisonment— solely,  however,  upon  the  ground  that  he  was  an 
alien. 

"Meanwhile,  and  shortly  after  the  decision 
PriMiMr'B  BelMse.  of  the  court  of  cassation,  the  prisoner,  who, 
at  the  request  of  the  United  States  minister, 
had  been  removed  to  the  military  hospital  on  account  of  his 
infirm  condition,  was  sent  back  again  to  the  common  jail.  On 
the  15tli  of  May  the  United  States  minister  sent  another  note 
to  the  Haytian  Government,  insisting  on  Van  Bokkelen's  im- 
mediate release,  and  on  the  afternoon  of  the  27th  of  that  month 
Van  Bokkelen  was  conducted  to  the  United  States  legation  by 
an  attorney  of  the  Haytian  Government,  'on  its  order,  as  stated, 
and  thus  given  his  release  and  liberty.'  On  the  5th  of  the  fol- 
lowing June  Mr.  Langston  received  a  note  from  the  Haytian 
secretary  of  state  for  foreign  affairs,  maintaining  the  position 
which  had  been  held  throughout  by  the  Haytian  Government, 
and  closing  as  follows : 

"'I  understand  that  Mr.  Van  Bokkelen  has  been  put  at 
liberty.  This  result,  happy  for  him,  is  due,  doubtless,  to  some 
arrangement  made  with  his  creditors.  This,  besides,  to  which 
I  will  not  address  myself  further,  as  it  is  not  proper,  has  itself, 
as  you  will  understand,  been  acconiplished  without  interfer- 
ence of  the  executive  power;  it  comes  to  pass  without  saying 
that  it  annuls  in  no  wise  the  considerations  which  this  depart- 
ment has  plead  relative  to  the  case  of  Van  Bokkelen.' 

'^  Pending  Van  Bokkelen's  appeal  to  the  court  of  cassation, 
the  Department  of  State,  upon  representations  of  the  United 
States  minister  at  Port  au  Prince  in  regard  to  the  adjudged 
illegality  of  the  arrest  in  the  first  instance,  and  the  prisoner's 
unquestionable  ri^ht  under  the  treaty  to  make  the  judicial  ces- 
sion and  obtain  his  release,  had  instructed  the  minister  to  use 
every  proper  effort  with  the  Haytian  Government  to  that  end. 
Demand  for  Dam         *'^lr.  Van  Bokkelen  sailed  for  the  United 

*™*\ffM    *™     States  shortly  after  his  release,  and  on  his 
^  '  arrival  made  a  statement  of  his  case  to  the 

Secretary  of  State  and  an  appeal  for  his  good  offices  in  collect- 
ing indemnity  from  the  Haytian  Government.    In  res];)OD8e, 
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Mr.  Bayard  addressed  a  note  to  the  United  States  minister  at 
Port  au  Prince,  dated  October  2,  1885,  instructing  him  as 
follows : 

"^Depabtment  op  State, 
"  <  Washington,  Octohei*  2, 1885. 

"  ^SiB:  I  herewith  inclose  a  copy  of  a  letter  from  Mr.  0.  A. 
Van  Bokkelen,  of  the  19th  ultimo,  in  reference  to  his  illegal 
imprisonment  at  Port  au  Prince  and  his  claim  for  damages  in 
consequence  thereof. 

"'In  view  of  Mr.  Van  Bokkelen's  present  statement  of  facts 
and  those  already  before  your  legation  in  regard  to  his  case, 
I  desire  that  you  will  call  the  attention  of  the  government  of 
Hayti  to  his  claim.  There  can  be  no  doubt  that  Mr.  Van  Bok- 
kelen was  wrongfully  imprisoned  by  the  Haytian  authorities, 
and  that  great  damage  accrued  to  him  thereby. 

*'  *  Under  these  circumstances,  therefore,  you  are  directed  to 
ask  and  to  press  for  the  redress  claimed  by  Mr.  Van  Bokkelen, 
or,  if  the  amount  to  be  paid  can  not  be  immediately  agreed 
upon,  for  a  reference  of  the  question  to  an  arbitrator,  so  that 
the  case  may  be  disposed  of  without  unnecessary  delay. 

"^I  am,  etc., 

"<T.  F.  Bayard.' 

"To  this  Mr.  Thompson,  who  had  succeeded  Mr.  Langston, 
made  the  following  reply: 

"'Legation  of  the  United  States, 
'''Port  au  Prince^  Hayti,  November  3, 1888, 

"'Sir:  I  have  to  inform  you  of  the  death  of  Mr.  Charles  A. 
Van  Bokkelen,  who  died  on  the  1st  instant,  at  2  o'clock  in  the 
afternoon,  aged  37  years.  He  was  buried  on  the  2d  instant, 
many  Americans  and  foreigners  following  the  remains  to  their 
last  resting  place.  1  attended  the  funeral,  and  it  was  a  fact 
worthy  of  note  that  a  sincere  feeling  of  sadness  at  his  death 
and  sympathy  for  his  wife  and  two  small  children  seemed  to 
pervade  all  present. 

"^I  had  entered  his  claim  against  the  Haytian  Government 
to  the  sum  of  $113,000  some  time  before  his  death,  and  will 
continue  to  press  the  same,  as  advised  by  the  department. 

"  'I  am,  etc., 

"'John  E.  W.  Thompson.' 

"  Subsequent  negotiations  between  the  two  governments  have 
resulted  in  an  agreement  to  submit  the  claim  to  arbitration. 

A  .w^-      4.  \^        "  ^^^  questions  arise  on  the  facts : 
^to  ted  "^-  Was  Van  Bokkelen  entitled  by  the  terms 

.  ^£  ^YiQ  treaty  between  the  Republic  of  Hayti 
and  the  United  States,  concluded  November  3, 1864,  to  be  dis- 
charged from  prison  on  the  same  terms  as  a  citizen  of  Hayti 
imprisoned  for  the  same  cause  I 

"2.  If  there  has  been  a  violation  by  Hayti  of  the  treaty 
rights  of  Van  Bokkelen,  what  should  Hayti  pay  to  the  United 
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States,  by  way  of  damages,  for  the  benefit  of  the  representatives 
of  the  deceased  I 

"The  first  question  submitted  by  the  two  governments  for 
the  decision  of  the  referee  is  contained  in  the  first  article  of 
the  protocol  of  May  24, 1888,  and  is  in  the  following  words: 

"'It  haviDg  been  claimed  on  the  "'Commeila6t<^8ontenndelapart 

part  of  the  United  States  that  the  dcs^tats-UnisquereniprisonnouieDt 

imprisonmentof  Charles  Adrian  Van  de  Charles  Adrian  Van  Bokkelen, 

Bokkelen,  a  citizen  of  the    United  citoyen  des  Etats-Unis,  en  Haiti,  a 

States,  in  Uayti,  was  in  derogation  eu  lien  en  d<^rogation  des  droits  qui 

of  the  rights  to  which  he  was  enti-  lui  appartenaientcomme  citoyen  des 

tied  as  a  citizen  of  the  United  States  Ctats  Unis,  d'apr^s  les  trait^s  entre 

under    the    treaties    between    the  les  ^tats-Unis  et  Haiti,  ce  qui  nle  le 

United  States  and  Hayti^  which  the  Gouvernement  du  dernier  £tat,  11  est 

government  of  the  latter  country  de-  oonvenu  que  les  qnestions  soulev^ea 

nies,  it  is  agreed  that  the  questions  dans  la  correspondance  entre  les denz 

raisedin  the  correspondence  between  Gou  veruements  au  sujet  de  Tempris- 

the  two  governments  in  regard  to  the  onnement  du  dit  Van  Hokkelen,  se- 

imprisonment  of  the  said  V^an  Bok-  ront  r^f<^rees  a  la  d<^ci8ion  d'une  per- 

kelen  shall  be  referred  to  the  deci-  sonue  qui  sera  designee,  etc.'  (French 


sion  of  a  person  to  be  a^^reed  upon, 
etc'    (English  text,  article  1.) 


text,  article  1.) 


"It  appears  clearly  from  the  language  of  article  1  that  the 
subject-matter  of  this  arbitration  is  the  imprisonment  in  Hayti 
of  Charles  Adrian  Van  Bokkelen,  a  citizen  of  the  United  States, 
by  the  authorities  of  Hayti. 

"The  contention  of  the  complainant  government  is  that  said 
imprisonment  was  in  derogation  of  Van  Bokkelen 's  rights  as  a 
citizen  of  the  Uuited  States  under  the  treaties,  and  the  answer 
of  the  defendant  government,  while  admitting  the  American 
citizenship  and  the  fact  of  imprisonment  of  Van  Bokkelen  by 
the  authorities  of  Hayti,  denies  that  his  imprisonment  was  in 
derogation  of  treaty  rights.  The  contention  of  the  complain- 
ant government  is  based  upon  the  language  of  articles  6  and  9 
of  the  treaty  between  the  United  States  and  Hayti,  concluded 
November  3,  1864. 

"The  defendant  government  does  not  deny  the  existence  of 
the  treaty  or  the  guaranty  of  the  rights  and  privileges  which 
it  solemnly  announces.  But  the  substance  of  the  contention  on 
the  part  of  the  defendant  government  is  that  this  right  or  priv- 
ilege of  free  access  to  the  tribunals  of  justice  in  Hayti  is  de- 
feated and  nullified  by  the  language  and  force  of  article  794, 
code  of  civil  procedure,  and  article  569,  section  2,  code  of 
commerce.  This  contention  has  been  sustained  by  the  courts 
of  first  and  last  resort  of  Hayti,  and  has  been  proclaimed  by 
the  executive  of  Hayti.^  Under  this  decision  of  the  courts  and 
executive  of  Hayti,  Van  Bokkelen  was  imprisoned  in  the  com- 
mon jail  for  nearly  fifteen  months. 

"Counsel  on  behalf  of  defendant  government  submit  various 
propositions  of  fact  and  law,  from  which  they  proceed  to  argue, 

1  Exhibit  No.  4,  pp.  32-84;  For.  Kel.  1885,  pp.  449, 535-636. 
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which  are  founded  upon  or  connected  with  the  preliminary 
proceedings  and  pleadings  in  the  courts  of  Hayti  anterior  to 
the  judgment  and  decrees  of  the  Uaytian  courts.  These  prop- 
ositions refer  to  a  multitude  of  defenses,  nearly  all  of  which 
were  regularly  interposed  in  defense  in  the  court  of  first 
instance  and  the  court  of  last  resort.  But  all  these  several 
defenses  have  been  withdrawn  from  tlie  referee  as  a  result  of 
the  a<'tion  of  the  courts  of  Hayti,  resting  their  decisions  upon 
a  single  specific  ground  (which  has  been  accepted  by  the  con- 
tracting parties  as  the  sole  question  now  at  issue),  and  which 
has  been  submitted  to  the  decision  of  the  referee.  (Protocol, 
May  24,  1888.) 

"  In  this  view  of  the  csfse  the  referee  is  not  at  liberty  to  go 
behind  the  situs^tion  and  enter  upon  an  original  inquiry  as  to 
whether  the  schedule  (bilan)  was  regularly  prepared  and  sub- 
mitted; whether  the  circumstances  of  the  case  indicated  fraud 
on  Van  Bokkelen's  part;  whether  a  Hayfian  citizen,  under 
similar  circumstances,  would  have  been  discharged  from 
imprisonment  upon  making  a  judicial  assignment,  etc.  And 
if,  at  any  time,  I  shall  incidentally  advert  to  such  matters,  it 
will  be  because  it  seemed  unavoidable  in  the  particular  connec- 
tion in  which  it  occurs. 

"I  proceed  now  to  consider  various  conten- 
^*^""  ^  *^'  tions  of  counsel  for  the  defendant  government. 

Haytian   Gavem-     ,,  ^j^^  ^^^^  ^^,^^^^  ^^^^^  .^  entitled  a  <  Brief  on 

behalf  of  the  defendant  government  in  support 
of  demurrer,'  insists : 

"1.  That  the  language  employed  by  Van  Bokkelen  in  the 
proceedings  before  the  tribunals  at  Port  au  Prince  in  April 
1884,  in  which  he  describes  himself  as  an  American  citizen  by 
birth,  'residing  at  Port  au  Prince  and  domiciled  at  New  York, 
United  States  of  America,'  *  defines  exactly  the  international 
status  of  claimant.'^  In  answer  to  this  suggestion  it  may  be 
admitted  that  the  general  proposition  is  substantially  correct. 
It  is  taken  to  mean  that  Van  Bokkelen  was  a  citizen  of  the 
United  States  at  the  time  of  the  occurrence  out  of  which  his 
claim  against  Hayti  arose;  but  it  is  not  understood  that  Van 
Bokkelen's  description  of  himself  as  ^residing  at  Port  au  Prince 
and  domiciled  at  Kew  York,'  has  any  other  or  further  signif- 
icance than  to  place  him  within  the  guaranties  of  protection 
of  articles  6  and  9  of  the  treaty  of  November  3, 1804.  It  is  to 
be  observed,  however,  that  Hhe  international  status  of  claim- 
ant' must  be  determined  not  by  description,  but  by  the  facts  of 
his  case.  As  a  matter  of  fact,  the  American  citizenship  of 
Van  Bokkelen  has  never  been  questioned. 

"  2.  The  contention  of  counsel  for  defendant  government  that 
Van  Bokkelen,  during  the  years  1882  and  1883,  was  a  merchant 
doing  brokerage  business  at  Port  au  Prince  may  be  conceded. 
And  the  recital  of  the  details  of  the  litigation  in  preliminary 

^  First  brief  of  counsel  for  defendant  government,  p.  3. 
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suits  between  Van  Bokkelen  aud  his  various  creditors  may  be 
accepted  as  correct  without  having  any  controlling  influence 
upon  the  determination  of  the  claim  now  submitted  to  the 
referee.^ 

"  3.  Counsel  for  the  defendant  government  argue  '  that  only 
one  ground  of  error  was  assigned  and  passed '  by  Van  Bok- 
kelen on  his  appeal  upon  the  judgment  of  the  civil  court  to  the 
court  of  cassation,  while  the  judgment  of  the  lower  court  dis- 
closed the  fact  that  *■  at  least  twelve  questions  of  law  or  fact 
were  raised  by  the  various  pleadings  of  the  parties.'^  And 
counsel  say  that  Van  Bokkelen  '  sought  to  reverse  the  said 
judgment  upon  one  sole  ground,  namely,  that  article  794  of  the 
code  of  civil  procedure  and  article  509  of  the  code  of  com- 
merce excluded  aliens  from  the  operation  of  (he  laws  regulat- 
ing the  cessio  bonorum;  and  that  said  articles  were  contrary  to 
articles  6  and  9  of  the  treaty  between  the  United  States  and 
Hayti." 

<<In  answer  to  this  suggestion,  it  seems  only  necessary  to 
say  that  the  court  of  first  instance  and  the  court  of  last  resort 
based  their  final  decision  on  the  single  ground  stated  by  them. 

^'  It  may  be  added  that  by  the  very  language  of  the  protocol, 
the  single  ground  upon  which  Van  Bokkelen  <  assigned  and 
pressed '  his  appeal  to  the  court  of  cassation  has  been  adopted 
a«  the  very  question  constituting  the  subject-matter  of  this 
arbitration.  In  this  view  the  anterior  and  intermediary  pro- 
ceedings, whether  by  way  of  diplomatic  intervention,  or  as  the 
result  of  the  various  procedures  of  the  local  courts  of  Hayti, 
can  not  be  held  to  have  any  controlling  infiuence  so  far  as  the 
result  of  the  present  arbitration  is  concerned. 

"In  a  word,  the  protocol — which  must  be  the  guide  and 
grant  of  jurisdiction  for  the  referee — crystallizes  and  formulates 
the  substantial  grounds  of  past  discussion  aud  controversy  in 
a  single,  definite  issue,  and  furnishes  the  rule  of  decision.  The 
issue  presented  by  the  protocol  is  whether  the  act«  of  the 
authorities  of  Hayti  in  respect  to  Van  Bokkelen,  a  citizen  of 
the  United  States,  were  in  derogation  of  his  rights  as  such 
citizen;  and  the  rule  furnished  for  the  decision  of  the  question 
raised  by  the  issue  are  the  treaties  between  Hayti  and  the 
United  States/ 

"  4.  The  contention  of  counsel  for  defendant  government  is 
that  ^full  faith  and  credit  must  be  given  to  the  tribunals  of 
Port  an  Prince.'  ^ 

^^  In  answer  to  this  point  reference  is  made  to  what  has  just 
been  said  in  reply  to  the  first  point.  It  may  be  added  that  the 
ground  of  complaint  made  by  the  complainant  government  is 


'  First  lirief  of  coimsol  for  defendant  government,  pp.  4-6. 

^'  Id.  6,  7. 

3  Id.  7. 

^  Protocol,  May  24  1888.  article  1. 

^  First  brief  of  counsel  for  defendant  government,  p.  8. 
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that-tbe  jadprmentof  the  Haytian  courts  is  in  contravention  of 
treaty  stipolation,  which  the  defendant  government  denies. 
And  to  decide  this  very  issue  the  question  has  been,  by  con- 
seat  of  the  contracting  parties,  referred  to  international  arbi- 
tration. 

^'  The  position  of  the  defendant  government  as  to  this  point 
would,  if  admitted,  prechide  any  examination  or  decision  by 
the  referee,  and  would  result  in  making  the  referee  simply  the 
register  or  recorder  of  the  acts  and  decrees  of  the  local  courts 
of  Hayti.  Th  s  may  not  be,  for  the  reason  that  the  protocol 
imposes  upon  the  referee  the  decision  of  the  question  raiscil  in 
the  correspondence^  and  found  in  the  record.  For  a  rule  and 
guide  for  his  decision  he  is  referred  to  the  treaties  between 
Hayti  and  the  United  States;  and  for  the  interpretation  of 
treaty  language  and  intention,  whenever  controversy  arises, 
reference  must  be  had  to  the  law  of  nations  and  to  interna- 
tional jurisprudence.  It  is  a  general  maxim,  when  it  is  a  ques- 
tion of  in  ternatioual  controversy,  that  neither  of  the  contracting 
parties  has  a  right  to  interpret  a  treaty  according  to  its  own 
fancy.* 

*<5.  Another  argument  of  counsel  for  defendant  government 
is  that  a  citizen  of  Hayti  who  intends  to  avail  himself  of  the 
benefit  of  judicial  assignment  (cession  d-e  Mens)  roust  establish 
affirmatively  that  he  has  been  unfortunate,  and  that  he  has 
acted  in  good  faith.  This  point  is  elaborated  with  much  detail, 
both  in  the  brief  accompanying  the  note  of  the  Haytian  min- 
ister ^  addressed  to  the  Secretary  of  State  of  the  United  States, 
August  15, 1887,  as  well  as  in  the  brief  now  under  consideration. 
The  answer  to  this  proposition  and  argument  is  that  all  this  may 
be  conceded  without  its  having  any  influence  upon  the  pres- 
ent controversy,  and  for  this  reason :  The  acts  of  the  judicial 
tribunals  and  of  the  executive  of  Hayti  of  which  the  complain- 
ant government  complains  are  rested  upon  different  and  inde- 
pendent grounds,  and  these  grounds  are  that  Van  Bokkelen 
was  not  permitted  free  access  to  the  tribunals  of  Hayti  on  the 
same  terms  as  citizens  of  Hayti ;  and,  as  has  been  before  stated, 
the  referee  is  confined  to  the  decision  of  the  single  specific 
question  presented  by  the  terms  of  the  protocol. 

"C.  The  further  contention  of  counsel  for  the  defendant  gov- 
ernment* is  that  the  jurisprudence  of  France,  Belgium,  and 
Hayti  has  constantly  <  maintained  a  distinction  as  between 
aliens  and  citizens,  and  have  held  that  aliens  have  enjoyed 
natural  rights,  but  that  they  were  excluded  from  civil  rights.' 
The  answer  to  this  proposition  Is  that  if  any  such  distinction 
between  what  are  here  styled  ^naturaP  rights  and  *civiP  rights 
existed  in  Hayti  they  were  abolished  in  respect  to  citizens  of 


'  Protocol,  May  24,  1888,  article  1. 
«  Vattel,  book  2,  Chapter  XVI.  p.  265, 
3  Hon.  Stephen  Preston. 
*  First  brief,  p.  16. 
5627— Vol.  2 53 
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the  United  States  commorant  in  Hayti  at  the  time  of  the  occur- 
rences herein  complained  of  by  virtue  of  articles  6  and  9  of  the 
treaty  of  November  3, 1864.  It  is  not,  therefore,  necessary  to 
cuter  into  any  consideration  as  to  the  nice  distinction  between 
natural,  civil,  and  political  rights.  These  terms,  however,  have 
a  well-understood  meaning  in  the  law  of  nations  and  in  modern 
international  jurisprudence.  In  addition  to  protection  to  life, 
liberty,  and  property,  the  class  which  exercises  i)olitical  rights 
in  a  community  participates  in  the  governing  power  either  by 
themselves  or  representatives.  The  class  which  enjoys  civil 
rights  is  equally  entitled  to  protection  to  life,  liberty,  and  prop- 
erty, but  the  individuals  composing  it  can  not  exercise  political 
rights  under  any  claim  founded  simply  upon  possession  of  civil 
rights.  But  the  record  and  correspondence  clearly  show  that 
the  extent  of  Van  Bokkeleu^s  claim  was  a  demand,  formally  and 
regularly  submitted  to  the  tribunals  and  to  the  executive  XK>wer 
of  Hayti,  that  he  might  be  admitted  to  the  enjoyment  of  those 
strictly  civil  rights  guaranteed  to  him  by  the  treaty  of  Novem- 
ber 3, 1864;  and  it  would  appear  that  even  in  Hayti  the  exer- 
cise of 'civil'  rights  isindependentof  the  exercise  of  Apolitical' 
rights,  and  that  the  capacity  of  a  citizen  resides  in  the  com- 
bination of  civil  and  political  rights.^ 

<<7.  The  counsel  for  defendant  government  submit  that, 
'under  the  civil  law  nothing  short  of  a  clear,  positive  treaty 
stipulation  can  enable  an  alien  to  claim  the  exercise  of  civil 
rights.'  All  this  may  be  admitted,  and  yet  the  concession 
would  not  avail  the  defendant  government  upon  the  case 
under  consideration,  and  for  the  following  reasons: 

^Ua)  It  is  here  a  question  of  international  and  not  civil  law. 

''(6)  And  a  'clear,  positive  treaty  stipulation'  does  by 
express  language  enable  an  alien,  if  he  be  a  citizen  of  the 
United  States  and  within  the  jurisdiction  of  Hayti,  to  claim 
the  exercise  of  civil  rights.^ 

"8.  Counsel  for  defendant  government  make  a  point  that  at 
one  time  Van  Bokkeleu  described  himself  as  ^  domiciled  in  New 
York.' 3  It  can  not  be  perceived  how  that  fact,  although  it 
should  be  conceded — which  it  is  not — could  be  held  to  except 
him  from  the  guaranties  contained  in  the  treaty.  The  Ameri- 
can citizenship  of  Van  Bokkeleu  being  conceded  by  the  terms 
of  the  protocol,  tHe  question  of  domicil  cuts  no  figure  in  the 
case. 

''9.  Counsel  for  defendant  government  insist  that  the  true 
meaning  of  the  second  section  of  article  6  of  the  treaty  of 
November  3,  1864,  is  disclosed  by  'careful  examination  of 
article  794  of  the  code  of  civil  procedure  and  article  569, 
section  2,  of  the  code  of  commerce.' 


'  Civil  code  of  Hayti,  article  2. 

s  Articles  6  and  9,  treaty  of  November  3,  1864. 

9  First  brief  of  defendant  government,  p.  18. 
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^'Goansel  say  that  the  second  section  of  article  6  of  the 
treaty  is  simply  intended  to  secure  to  Americans,  against  any 
IK)ssible  repeal,  the  rights  guaranteed  them  by  said  articles  of 
the  codes  and  the  construction  given  them  by  the  Haytian 
courts.*  The  answer  to  this  suggestion  is  obvious.  It  is  nega- 
tived by  the  very  language  of  article  1  of  the  protocol  of  May 
24, 1888.  And  the  guaranty  of  enjoyment  of  civil  rights  (i.  e., 
the  admission  to  the  tribunals  of  justice)  by  citizens  ot  the 
United  States  resident  or  domiciled  in  Hayti  on  the  same 
terms  with  native  citizens  was  not  limited  to  time,  but  was  to 
avail  them  during  the  existence  and  operation  of  the  treaty. 

**  By  provisions  of  article  4:i,  treaty  ot*  November  3, 1864,  the 
treaty  was  to  'remain  in  force  for  the  term  of  eight  years,  dat- 
ing from  the  exchange  of  ratifications;  and  if  one  year  before 
the  expiration  of  that  period  neither  of  the  contracting  parties 
shall  have  given  notice  to  the  other  of  its  intention  to  termi- 
nate the  same,  it  shall  continue  in  force,  from  year  to  year, 
until  one  year  after  an  official  notiUcation  to  terminate  the 
same  as  aforesaid.'  It  is  not  denied  that  this  treaty  is  still  in 
force. 

"Counsel  for  defendant  government  seek  to  restrain  and 
confine  the  treaty  guaranty  of  '  free  access  to  the  tribunals  of 
justice'  to  very  narrow  limits;  and  it  is  insisted  that  this 
clause  could  work  no  change  in  the  laws  of  Hayti,  either  gen- 
eral or  special;  and  it  is  said  that '  the  meaning  of  the  words 
free  access,  used  in  the  treaty,'  constituted  a  guaranty  of  free 
access  to  courts  ^  upon  the  same  terms  as  the  civil  laic  and  a  con- 
stant practice  provided  for  them?^  But  the  answer  and  denial 
to  that  proposition  is  contained  in  the  language  of  the  treaty 
itself,  which  provides  the  conditions,  namely, '  on  the  same  terms 
tchich  are  granted  by  the  laics  and  usage  of  the  country  to  native 
dtizevs.^  And  the  connection  in  which  this  language  occurs 
makes  the  inference  irresistible  that  it  included  all  the  steps 
and  processes  of  the  judicial  tribunals  of  either  of  the  con- 
tracting parties. 

"10.  Counsel  for  defendant  government  lay  great  stress 
upon  the  declaration  that  'American  citizens  sojourning,  re- 
siding, or  trading  in  Hayti,'  must  be  held  to  conform  to  the 
municipal  laws  of  Hayti.^  There  can  be  no  question  but  that 
such  an  obligation  was  imposed  upon  all  citizens  of  the  United 
States  in  Hayti.  But,  in  this  case,  there  is  no  complaint  that 
Van  Bokkelen,  in  respect  to  this  matter,  did  not  yield  obedi- 
ence to  the  municipal  laws  in  operation  in  Hayti,  except  as 
they  were  modified  or  repealed  by  treaty  stipulations.  And 
the  converse  of  the  proposition  is  equally  true,  namely,  that 
American  citizens  sojourning,  residing,  or  trading  in  Hayti 


'  First  brief  of  coonsel  for  defeudaut  goveninieiit,  p.  19. 

2  Id.  21. 

3  Id.  23. 
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are  under  the  protection  of  public  law,  and  the  treaty  stipula- 
tions to  which  Hay  ti  and  the  United  States  are  the  contracting 
parties. 

<*  11.  Counsel  for  defendant  goyemment  devote  much  space 
to  the  consideration  of  the  nature  and  character  of  the  pro- 
ceeding known  as  j  udicial  cessio  honor um.^  And  it  is  submitted 
^  that  the  application  made  to  the  court,  to  be  admitted  to  the 
benefit  of  cession  de  biens  can  not  be  regarded  in  the  light  of  a 
suit  to  enforce  a  right.'  To  this  it  may  be  replied  that  no  such 
contention  is  presented  in  this  controversy.  In  the  view  of  the 
referee,  the  judicial  cessio  honorum  does  not  appear  to  be  in  the 
nature  of  an  independent  suit.  On  the  contrary,  it  is,  as  I  shall 
further  on  indicate,  a  dependent  processor  step  in  the  ordinary 
procedure. 

"  12.  It  is  further  submitted  on  behalf  of  defendant  govern- 
ment that  at  the  utmost  ^  argument  that  the  second  section  of 
article  6  of  the  treaty  has  repealed  the  provisions  of  civil  law 
discriminating  against  aliens  in  the  matter  of  judicial  cemon 
de  Mens,  rests  upon  a  repeal  by  implication  of  the  aforestated 
articles  of  the  code  of  civil  procedure  and  of  the  code  of 
commerce.'^ 

'^Itmay  be  conceded  that  the  cases  agree  in  saying  that 
repeals  by  implication  are  not  favored.  But  the  very  authori- 
ties cited  by  counsel  hold  that  in  case  of  positive  repugnancy 
between  the  provisions  of  new  laws  and  those  of  the  old,  the 
former  operate  to  repeal  the  latter.^ 

"In  the  case  under  consideration,  the  provisions  of  the  mu- 
nicipal codes  of  Hayti,  or  rather  the  interpretation  sought  to 
be  put  upon  them  by  counsel  for  defendant  government,  are 
absolutely  repugnant  to  the  stipulations  in  the  treaty  of  a 
later  date. 

"13.  It  is  further  contended  that  if  the  subdivision  of  para- 
graph 2  of  article  G  implies  the  repeal  of  articles  794  and  569 
of  the  code  of  civil  procedure  and  the  code  of  commerce,  *it 
would  just  as  well  mean  that  the  fundamental  distinction  un- 
derlying the  whole  system  of  civil  law,  as  it  exists  in  France 
or  liayti,  has  been  repealed  by  implication,  and  that  at  best  a 
few  obscure  words,  which  referred  exclusively  to  remedies  and 
not  to  rights,  inserted  in  the  treaty  stipulation,  operate  as  a 
repeal  of  important  parts  of  the  whole  municipal  legislation  of 
Hayti.'* 

"It  is  not  perceived  that  such  a  result  would  follow,  and  it 
is  not  understood  that  the  contention  of  complainant  govern- 
ment extends  to  make  any  such  claim  or  demand  that  would 
result  in  revolutionizing  the  judicial  system  of  Hayti.    On  the 

>  First  brief  of  counsel  for  defendaut  government,  p.  2r>. 
«Id.27. 

estate  r.  Hall,  17  Wall.  U.  S.   425-430;  Crow  Dog.  109  U.  S.  556-570; 
Arthur  v.  Homer,  96  U.  S.  137, 140;  Hartford    .  U.  S.,  3  Cranch,  109. 
^  First  brief  of  counsel  for  defendant  government,  p.  29. 
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contrary,  as  has  been  indicated,  the  whole  scope  and  effect 
of  the  guaranty  claases  in  articles  6  and  9  of  the  treaty  of 
November  3, 1864,  stipulating  for  *free  access  to  the  tribunals 
of  justice'  of  the  respective  states,  is  to  place  the  citizens  of 
Hayti  and  the  citizens  of  the  United  States,  as  to  the  admin- 
istration of  justice,  upon  the  same  footing.  It  is  not  clear  what 
force  there  is  in  the  suggestion  that  the  guaranties  in  the  treaty 
stipulations  must  be  confined  to  'remedies'  and  not  to  'rights.' 
For,  whether  free  access  to  the  tribunals  of  a  country  for  the 
puri>o8e  of  prosecuting  or  defending  a  suit  be  described  as  a 
remedy  or  as  a  right,  is  unimportant.  It  is  in  this  relation  a 
matter  of  description  rather  than  of  substance.  It  is  the 
proceeding  with  which  we  are  concerned,  and  not  the  name  of 
it.  The  right  or  privilege  to  make  a  judicial  assignment,  nn- 
der  appropriate  circumstances,  involves  the  application  of  a 
remedy  recognized  by  the  law  of  Hayti. 

"'Remedies,'  says  Mr.  Justice  Story,  'are  part  of  the  con- 
sequences of  contracts."^  It  is  laid  down  by  the  same  author 
as  a  general  rule,  '  that  all  foreigners,  sui  juris,  and  not  other- 
wise specially  disabled  by  the  law  of  the  place  where  the  suit 
is  brought,  may  there  maintain  suits  to  vindicate  their  rights 
and  redress  their  wrongs.'^  It  is  true  that  until  the  treaty  of 
November  3, 1864,  went  into  operation,  citizens  of  the  United 
States,  in  common  with  other  aliens,  were  excluded  by  the 
letter  of  the  municipal  law  from  the  benefits  of  the  judicial 
assignment.  But  from  the  date  of  the  exchangeof  ratifications 
of  that  treaty  the  benefit  of  the  right  or  the  remedy  of  judi- 
cial assignment  was  accorded  to  citizens  of  the  United  States. 
'Free  access  to  the  tribunals  of  justice,  etc.,'  means  a  right  to 
stand  in  court,  either  voluntarily  as  plaintiff,  or  involuntarily 
as  defendant;  and  after  appearance  the  suitors  or  parties 
litigant  must  have  a  right  to  invoke  all  the  usual,  ordinary, 
and  necessary  processes  of  the  tribunal,  whether  it  be  for 
purposes  of  prosecution  or  bj'^  way  of  defense.  In  the  case 
under  consideration  Van  Bokkelen  was  arraigned  before  the 
local  courts  of  Hayti,  in  some  of  the  suits  at  least,  in  invituin  ; 
and  as  an  incident  of  compulsory  process,  he  was  imprisoned. 
Being  within  the  jurisdiction  and  power  of  the  Haytian  court, 
the  treaty  stipulations  were  intended  to  secure  to  him,  a  citizen 
of  the  United  States,  the  right  to  avail  himself  of  all  the 
instrumentalities  and  processes  of  the  tribunals  of  justice. 

"14.  It  is  further  contended  on  behalf  of  defendant  govern- 
ment that  article  9,  treaty  of  November  3, 1864,  must  be  con- 
strued in  the  light  of  the  civil  law,  and  certain  provisions  of  the 
Haytian  civil  code  in  regard  to  the  transmission  of  property.^ 

"  But  the  protocol  makes  the  treaties  between  the  United 
States  and  Uayti  the  sources  of  reference  for  the  guidance  of 


I  Conflict  of  LawB,  section  337. 

*Id.,  section  565. 

'Brief  of  counsel  ibr  (lefendant  government,  pp.  31-33. 
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the  referee.  And  conseqaeutly  the  obligations  and  covenants 
of  a  reciprocal  character,  which  are  contained  in  these  treaties, 
constitute  the  supreme  law  as  between  the  complainant  and 
defendant  governments.^  In  the  view  which  the  referee  has 
taken  of  the  question  submitted  to  him,  the  stipulations  and 
guaranties  contained  iu  article  6  of  the  treaty  are  in  them- 
selves sufficient  to  justify  the  claim  of  Van  Bokkelen  to 
stand  in  justice  in  the  courts  of  Hayti  on  the  same  terms  with 
native  citizens.  However,  it  does  not  seem  to  the  referee 
that  the  cumulative  force  of  the  stipulations  in  article  9  in 
resi>ect  to  the  transmission  of  property  can  be  lessened  by  the 
argument  of  the  defendant  government  insisting  upon  a 
restrictive  interpretation  of  the  latter  article.  The  construc- 
tion sought  to  be  put  upon  article  9  is  cramped,  narrow,  and 
forced. 

<^15.  It  is  insisted  on  behalf  of  defendant  government  that 
^the  whole  scope  and  purpose  of  the  treaty  was  plainly  not  to 
abrogate  any  law,  but  to  recognize  all  existing  laws  in  either 
country  and  subject  the  temporary  resident  to  the  operation 
and  protection  of  these  laws.'=^ 

^^The  answers  to  this  proposition  are  obvious*  The  tempo- 
rary resident  was  already  subject  to  the  operation  and  the 
protection  of  the  laws  of  the  respective  countries;  but  this 
protection  was  unequal.  In  the  United  States  the  Haytian 
citizen  could  not,  in  the  absence  of  contumacious  fraud,  be 
denied  the  privilege  of  making  a  judicial  assignment,  or  what 
was  equivalent  to  it,  for  the  benefit  of  his  creditors;  nor  could 
he  be  imprisoned,  under  the  circumstances  in  which  Van  Bokke- 
len was  held  in  bodily  confinement.  In  Hayti,  on  the  con- 
trary, prior  to  the  treaty  of  November  3, 1864,  a  citizen  of  the 
United  States  was  liable,  by  the  letter  of  the  Haytian  statutes, 
to  be  summarily  arrested  and  imprisoned  for  an  indefinite 
period  of  time,  and  was  excluded  from  the  benefit  of  judicial 
assignment.  It  was  to  remedy  this  and  other  inequalities  that 
articles  6  and  9  were  incorporated  into  the  treaty.  And  their 
immediate  efi'ect  and  purpose  was  to  relieve  the  citizens  of 
either  of  the  contracting  parties  from  odious  and  harsh  dis- 
crimination of  the  local  laws  and  to  place  them  on  the  same 
footing.  If  the  contention  of  the  defendant  government  should 
be  admitted,  it  would  render  null  and  void  the  stipulations  of 
articles  6  and  9.  Tlie  object  of  the  treaty,  as  expressed  in  its 
opening  paragraph,  is  <to  make  lasting  and  firm  the  friendship 
and  good  understanding  which  happily  ])revail  between  both 
nations,  and  to  place  their  commercial  relations  upon  the  most 
liberal  basis.'  The  articles  defining  the  reciprocal  rights  of 
citizens  of  each  of  the  two  nations  residing  and  doing  business 
in  the  territory  of  the  other  will  be  hereafter  noticed. 

» Protocol,  article  1. 

^  First  l>ricf  of  counsel  for  defendant  government,  p.  39. 
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"16.  In  regard  to  the  suggestion  on  behalf  of  defendant 
government,  charging  Van  Bokkelen  with  falsehood  and  iraud, 
because  his  representations  in  regard  to  his  financial  condi- 
tion were  different  at  different  times,  it  may  be  said  that  there 
is  no  proof  in  the  record  that  Van  Bokkelen  was  endeavor- 
ing, or  ever  attempted,  to  keep  back  or  conceal  anything  or 
reserve  any  benefit  for  himself.  And  the  different  estimates 
which  he  is  charged  with  having  made  at  different  times  may 
be  easily  reconciled  with  his  changed  status  and  the  condition 
in  which  he  found  himself.  But  whatever  presumptions  may 
have  availed  against  Yan  Bokkelen  during  the  preliminary 
proceedings  in  the  court  of  first  instance,  they  may  not,  in  the 
absence  of  positive  proof,  have  any  force  or  weight  in  the  con- 
sideration of  the  question  now  under  arbitration.  The  courts 
of  Hayti  and  the  executive  have  nowhere  rested  their  action 
denying  to  Yan  Bokkelen  the  right  to  make  a  judicial  assign- 
ment upon  any  charge  or  suggestion  of  fraud  or  informality 
in  those  proceedings.  And  the  starting  point  for  the  decision 
under  this  arbitration  must  be  the  action  of  the  courts  and  the 
executive  of  Hayti. 

"  17.  Counsel  for  the  defendant  government  say  the  ^second 
section,  article  6,  ox)ens  the  courts  of  the  country  to  the  alien 
upon  the  same  terms  as  they  are  open  to  native  citizens;  but  it 
does  not  change  or  propose  to  change  any  rights  pertaining  to 
American  citizens^  And  it  is  insisted  that  the  repeated  refer- 
ences to  the  laws  and  usages  of  the  country  must  be  taken  to 
mean  that  American  citizens  possess  no  rights  in  Hayti  except 
those  which  are  specified  in  the  municipal  statutes.  And 
the  contention  then  is,  that  the  rule  of  interpretation  which  is 
to  be  applied  in  this  case  is  that  laid  down  by  M.  Pradier  Fo- 
d^re:^  ^Lastly,  treaties  and  conventions  must  be  construed  in 
the  light  which  agrees  with  public  order  established  among 
the  contracting  nations,  and  more  particularly  with  their  prin- 
ciples of  public  law  and  with  the  organization  of  their  jurisdic- 
tion; in  case  of  doubt  J  and  unless  there  are  irrecusable  proofs, 
the  construction  which  is  in  harmony  with  the  civil  and  public 
laws  of  France  must  prevail  over  that  which  wotdd  create  a 
privileged  and  exceptional  right.^ 

"  It  is  not  perceived  how  the  contention  can  be  sustained 
which  insists  that  the  treaty  does  not  change  or  propose  to 
change  any  rights  pertaining  to  American  citizens,  when,  in 
view  of  the  language  of  the  treaty,  its  stipulations  provide  for 
the  guaranty  and  protection  and  vindication  of  the  rights  of 
the  citizens  of  the  contracting  parties  on  the  same  terms.  The 
l>osition  of  defendant  government  does  not  receive  any  support 
from  the  citation  from  M.  Pradier  Fod^re,  for  the  reason  that 
the  author  is  referring  to  the  ^public  order  ^  and  the  '  civil  and 
public  laws^^  and  not  to  special  or  private  rights  and  remedies. 


^Cours  de  Droit  Diplomatique,   II.  457. 
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"M.  Pradier  Fod6r6  further  on  says: 

^^  ^  II  est  done  manifeste  qn'  aneune  des  nations  n'a  le  droit 
d'  interpreter  a  son  gre  les  conditions  obscures  du  contrat,  on 
d'en  deleguer  I'examen  a  ses  tribnuanx,  pas  pins  qn'il  a  est 
loisible  a  la  partie  qui  a  consenti  una  convention  synallagma- 
tique  d'  interpreter  elle-meme,  on  de  faire  interpreter  par  un 
mandataire  a  son  choix,  les  clauses  obscares  ou  ambigues  qae 
contiendrait  cette  convention.'  ^ 

J  diisiid  chftTMto        ""^^*  ^^  ^®  further  insisted  that  it  is  *upon 
judici^cnaiMter  ^^^  claimant  to  establish  as  an  affirmative 
or  Treatiei.       proposition  that  the  treaty  of  1864  between 
the  United  States  and  Hayti  has  repealed  the  provisions  of 
articles  794  of  the  code  of  civil  procedure  and  5(>9  of  the  code 
of  commerce.'    This  contention  has  been  considered  elsewhere 
in  this  opinion  at  some  length. 
n      fjr    •  "  Three  cases  decided  by  the  court  of  cas- 

"B^hm*^^'  ^  sation  in  France,  at  long  intervals  of  time,  are 
^  principally  relied  upon  by  counsel  for  defend- 
ant government  in  support  of  the  contention  that  articles  6 
and  9  of  the  treaty  may  not  be  interpreted  to  abrogate  or 
repeal  the  municipal  statutes  in  repugnance  or  conflict  there- 
with. The  first  and  most  important  is  the  case  of  Napier  and 
others  v.  The  Duke  of  Richmond,'  which  is  cited  in  support  of 
the  contention  that  <  diplomatic  treaties  must  be  construed  in 
the  light  where  they  are  in  harmony  with  public  and  civil  law 
in  use  among  the  contracting  nations.'  This  decision,  which 
was  rendered  on  the  24th  of  June  1839,  holds  that  treaties 
between  nations  are  not  of  the  character  of  simple  administra- 
tive aud  executive  acts,  but  that  they  possess  the  character  of 
laws;  that  the  courts  are  competent  to  interpret  treaties  be- 
tween nations  on  the  occasion  of  private  (individual)  contests 
which  refer  to  the  particular  treaties;  that  when  a  treaty  has 
stipulated  for  the  giving  up  to  an  alien  of  immovable  property 
located  in  France  and  subject  to  its  authority,  the  courts  are 
competent  to  decide  whether  this  giving  up,  after  (agreeably 
to)  the  treaty,  should  operate  to  the  benefit  of  a  single  alien 
heir  who  is  mentioned  in  it,  or  of  all  the  heirs,  in  the  propor- 
tion of  their  hereditary  rights  and  interests;  that  in  the  inter- 
pretation of  diplomatic  treaties  the  judges  should  prefer  an 
interpretation  which  agrees  with  the  common  law  and  the 
public  law  of  France  to  that  interpretation  which  conflicts 
with  these  principles;  that,  in  particular,  the  treaty  of  30th  of 
May  1814,  which,  in  one  of  its  additional  articles,  decides, 
first,  that  the  withdrawal  of  the  sequestration  or  embargo 
levied  by  the  decree  of  Berlin  of  the  21st  of  November  180<> 
upon  the  d'Aubigny  tract  of  land  belonging  to  the  Third 
Duke  of  Richmond ;  second,  that  the  restitution  to  the  nephew 
of  the  latter  should  not  be  considered  as  a  grant  of  said  land 


■  Conrs  de  Droit  Diplomatiqae,  II.  457. 
"Journal  du  Palais,  year  1839,  II.  2  et  seq. 
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in  favor  of  this  one  alone  conformably  to  the  law  of  primogen- 
iture recognized  in  England,  and  to  the  exclusion  of  all  others 
having  equal  right,  title,  or  interest,  but  this  grant  must  be 
executed  with  reference  to  the  succession  of  the  Third  Duke 
of  Richmond,  so  that  this  tract  of  land  should  be  divided 
among  all  those  entitled  in  succession  in  accordance  with  the 
rule  established  by  the  civil  code  under  the  title  '  Successions.' 

<<It  is  to  be  observed  in  the  first  place  of  this  decision,  that 
the  subject-matter  was  real  (immovable)  ))roperty  within  the 
territory  and  jurisdiction  of  France,  and  the  court  rendering 
the  decision  was  a  court  of  France.  The  rule  is  familiar,  that 
the  law  which  governs  as  to  real  (immovable)  property  is  lex 
rei  9it€e; '  and  under  application  of  this  rule  the  French  court, 
in  a  controversy  between  conflicting  individual  interests,  used 
the  language  which  occurs  in  this  decision,  and  which  has  been 
copied  by  the  civil  court  of  Port  au  Prince  as  applicable  to  the 
question  in  controversy  in  Van  Bokkelen's  case. 

"As  the  civil  court  of  Port  au  Prince,  and  the  court  of  cas- 
sation of  Hayti,  in  stating  the  rule  which  must  govern  in  the 
interpretation  of  treaty  language,  have  quoted  and  relied  upon 
isolated  expressions  of  the  court  of  cassation  of  France  in  pro- 
nouncing judgment  in  Napier  v.  Duke  of  Richmond,  it  will  be 
necessary  to  consider  the  latter  case  with  some  particularity. 

"  The  subject-matter  in  Napier  v.  Richmond  was  a  tract  of 
land  described  as  the  d'Aubigny  tract  situated  in  the  juris- 
diction of  France.  Like  many  other  estates  belonging  to  the 
Crown  of  France,  it  had  been  granted  to  a  foreign  family.  This 
grant  reached  back  to  the  year  1422,  having  been  made  by 
Charles  VII.  in  favor  of  one  of  the  Stuarts  of  Scotland,  who 
had  rendered  signal  service  to  France  in  her  wars  with  Eng- 
land. In  the  year  1673  this  grant  was  renewed  by  Louis  XIV. 
in  favor  of  the  Duchess  of  Portsmouth,  a  French  lady,  in  the 
language  of  the  grant,  to  be  enjoyed  by  said  duchess,  and  after 
her  decease  by  such  one  of  the  natural  sons  of  the  King  of  Great 
Britain  whom  he  might  designate,  and  the  male  descendants 
in  direct  line  of  this  natural  son.  This  grant,  which  evidently, 
says  the  court  of  cassation  of  France,  had  for  its  object  to  win 
over  Charles  II.  to  the  interests  of  Louis  XIV.  does  not,  how- 
ever, present  in  appearance  any  political  character.  Charles 
II.  designated  as  the  successor  of  tlie  Duchess  of  Portsmouth 
a  natural  son  whom  he  had  by  her,  named  Charles  Lennox, 
who  took  the  title  of  First  Duke  of  Richmond. 

<^  He  enjoyed  until  his  <leath  possession  of  the  d'Aubigny 
tract,  and  transmitted  it  successively  to  his  eldest  son  and  to 
tbe  eldest  of  his  grandsons,  Second  and  Third  Dukes  of  Rich- 
mond. This  property  underwent  all  of  the  vicissitudes  of  the 
French  wars  and  revolutions.  Confiscated  during  one  of  the 
said  wars  of  succession ,  it  was  restored  by  the  Treaty  of  Utrecht ; 
confiscated  again  in  1792,  during  the  wars  of  the  revolutions, 


» Story,  Conflict  of  Laws,  §§  364-^7,  424,  428,  463. 
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it  was  restored  at  the  Peace  of  Amiens.  Finally,  having  been 
confiscated  for  the  third  time  in  1806,  it  was  again  restored  by 
the  treaties  of  1814  and  1815.  When,  by  the  Decree  of  Berlin 
of  2 1st  of  Ifovember  1806,  the  French  Government,  availing 
itself  of  Teprisals  against  England,  declared  as  good  prize  all 
the  properties  belonging  to  Englishmen  in  France,  the  d'Au- 
bigny  tract  was  occupied  by  Charles  Lennox,  Third  Duke  of 
Bichmond,  who  had  taken  possession  in  1750.  This  dake  died 
on  the  19th  of  December  1806,  without  issue,  leaving  four  sis- 
ters and  the  children  of  a  full  brother,  who  died  before  him, 
one  of  whom  took  the  title  of  the  Fourth  Duke  of  Eichmond, 
who  was  the  father  of  the  defendant  in  this  case.  This  condi- 
tion of  things  continued  until  the  treaty  of  peace  of  the  30th 
of  May  1814,  the  fourth  article  of  which  stipulated  in  general 
terms  for  the  withdrawal  of  confiscations  of  the  war.  How- 
ever, a  secret  clause  of  this  treaty  added:  ^  The  confiscation  of 
the  Duchy  of  d'Aubigny  and  the  property  which  belongs  to  it 
will  be  raised,  aud  the  Duke  of  Bichmond  placed  in  possession 
of  the  property  such  as  it  is  now.' 

<<A  royal  ordinance  of  the  8th  of  July  1814,  the  terms  of 
which  reproduced  textually  those  of  the  secret  clause,  and  an 
order  of  the  prefect  of  Cher,  of  the  3d  of  August  following, 
were  forwarded  to  the  Fourth  Duke  of  Bichmond,  who  whs 
then  in  France  at  the  head  of  a  division  of  the  English  army, 
putting  him  in  possession  of  the  d'Aubigny  tract.  His  posses- 
sion was  confirmed  by  si,procis  verbal  of  the  30th  of  November 
1814.  The  natural  heirs  of  the  Third  Duke  of  Bichmond,  who 
did  not  live  in  France,  being  advised  later  of  their  rights,  ad- 
dressed themselves,  in  18:30,  to  the  French  courts  to  demand 
from  the  Fifth  Duke  of  Bichmond,  who  had  succeeded  his 
father  in  1819,  a  division  of  the  d'Aubigny  tract,  as  belonging 
to  the  succession  of  the  third  duke.  To  this  demand  was  op- 
posed notably  the  provision  of  the  se<Tet  clause  of  the  treaty 
of  1814,  insisting  that  it  contained  a  special  derogation  from 
article  4  of  this  treaty,  which  prescribed  in  a  general  way  the 
raising  of  the  confiscations  of  the  war.  The  heirs  replied  that 
this  article  4  and  the  secret  clause  should  be  interpreted  one 
by  the  other;  that  it  was  proper  to  reconcile  their  provisions; 
that  the  second  was  only  a  confirmation  of  the  first,  and  that 
it  was  not  reasonable  to  regard  this  secret  clause  as  a  private 
and  exclusive  grant  for  the  benefit  of  the  feudal  heir  of  the 
third  duke.  In  this  condition  of  the  respective  claims  of  the 
several  parties  the  tribunal  of  Sancerre,  having  had  the  con- 
troversy submitted  to  it,  rendered  judgment  on  the  »tJi  of  July 
1834,  which  decreed  the  partition  of  the  d'Aubigny  tract. 

<^ Among  other  reasons  assigned  for  the  judgment  were  the 
following: 

^'  ^As  to  the  second  question  raised  in  the  argument,  that  by 
the  literal  text  the  previously  dated  treaty  raised  the  confisca- 
tion affixed  to  the  d'Aubigny  tract,  and  stipulated  for  the 
restoration  of  the  property  to  the  Duke  of  Bichmond;  that 
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although  by  this  denominative  expression  conld  not  be  under- 
stood the  third  duke,  against  whom  the  confiscation  had  been 
affixed,  since  the  plenipotentiaries  must  have  known  that  this 
duke,  their  colleague  in  the  cabinet  and  in  the  House  of  lords 
of  England,  had  been  dead  nearly  eight  years,  it  must  be 
understood  that  the  grant  was  in  fact  to  his  heirs,  according  to 
this  maxim,  Hccres  substiiiet personam  defuncti  ;  that,  moreover, 
if  the  treaty  did  not  say  that  in  default  of  the  third  duke  his 
representatives  should  be  called  to  receive  the  benefit,  it  was 
because  in  a  previous  article  it  was  stated  in  a  general  and 
absolute  manner  that  the  principle  of  the  restoration  was  in 
favor  of  the  former  proprietors  or  their  heirs,  and  that  this 
general  provision  applied  to  the  Duchy  of  d'Aubigny  neither 
more  nor  less  than  to  the  other  cases  of  restoration ;  that  the 
confiscation  of  the  d'Aubigny  tract,  by  virtue  of  the  decree  of 
Berlin  of  21st  of  November  1806,  must  be  considered  as  a 
spoliation,  and  that  the  Treaty  of  Paris  of  1814  stipulated  for 
the  restoration  of  this  tract  to  the  proprietor  or  to  those  having 
a  right,  but  that  it  was  not  possible  to  regard  the  terms  of  this 
treaty,  as  expressed,  as  a  personal  statute  and  as  a  reward  to 
the  Fourth  Duke  of  Kichmond;  that  the  restoration  of  the 
property  would  not  have  been  complete  if  it  did  not  result  to 
the  benefit  of  those  having  a  right  or  claim  to  it;  that  the 
treaty  of  1814,  understood  in  such  a  restricted  sense,  would 
not  have  been  a  restoration — a  reparation — but  the  maintenance 
and  continuation  of  an  unjust  spoliation,  which,  however,  the 
high  contracting  parties  declared  that  they  wished  to  put  an 
end  to  after  the  military  events  which  had  provoked  them ;  that 
whereas  the  succession  of  the  Third  Duke  of  Kichmond  was 
ojiened  19th  of  December  1806,  but  at  that  time  the  law  of  the 
25th  of  October  1792  had  abolished  all  kinds  of  substitution, 
and  that  this  succession,  so  far  as  property  situated  in  France 
was  concerned,  was  governed  by  French  laws,  agreeably  to 
article  3  of  the  civil  code;  and  that  it  devolved  or  descended 
in  five  parts  to  the  brothers  and  sisters  of  the  deceased  or  to 
their  representatives,  in  accordance  with  the  terms  of  article 
750,  civil  code;  that  in  the  treaty  of  the  30th  of  May  1814 
there  is  no  expression  that  leads  to  the  belief  that  there  was 
any  abrogation  of  a  legislation  which  had  become  fixed  in  our 
customs  or  any  failure  or  omission  of  national  dignity  which 
would  have  resulted  in  subjecting  property  situated  on  the  soil 
of  France  to  the  rules  of  English  legislation.^ 

"  The  above  decree  or  judgment  of  the  tribunal  of  Sancerre 
was  brought  by  the  Duke  of  Bichmond  on  appeal  to  tlie  royal 
court  of  Bourges,  which  rendered  its  decision  on  the  11th  of 
March  1835,  reversing  the  judgment  of  the  tribunal  of  San- 
cerre. From  this  decision  an  appeal  was  taken  by  the  heirs 
of  the  Fourth  Duke  of  Eichmoud  to  the  court  of  cassation  of 
France.  When  the  case  came  before  the  court  of  cassation, 
the  eminent  lawyer,  M.  Dupin,  then  attorney-general  for  the 
government,  made  an  elaborate  argument  in  support  of  the 
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position  of  the  heirs  of  the  Fourth  Duke  of  Bichmond  and  in 
defense  of  the  decree  of  the  tribunal  of  Sancerre. 

'^  The  court  of  cassation  of  France  reversed  the  decision  of 
the  court  of  Bourges,  sust^aining  in  substance  the  decree  of 
the  tribunal  of  Sancerre,  as  well  as  the  main  argument  of  the 
attorney-general.  In  announcing  its  judgment  the  court  of 
cassation,  among  other  propositions,  held: 

<<  ^  On  the  first  branch  of  the  argument :  Whereas  the  defend- 
ant, having  been  summoned  to  make  partition  of  the  d'Aubigny 
tract  and  to  restore  the  fruits  and  allowances  received  by  him, 
as  well  as  by  the  Fourth  Duke  of  Eichmond,  has  opposed  as 
the  principal  exception  or  objection  a  secret  clause  in  the  treaty 
of  the  30th  of  May  1814,  to  this  effect :  "  The  confiscation  aflBxed 
to  the  Duchy  of  d'Aubigny  and  on  the  property  which  belongs 
to  it  shall  be  raised,  and  the  Duke  of  Eicbmond  shall  be  placeil 
in  possession  of  the  property  such  as  it  is  presently;"  that  the 
defendant  has  drawn  from  this  clause  the  consequence  that  he 
had  been  invested  with  the  exclusive  property  of  this  immov- 
able by  the  diplomatic  convention  of  1814,  and  the  complain- 
ants having  disputed  this  interpretation,  the  first  question  to 
decide  in  the  case  is  that  relative  to  the  true  sense  and  effect  of 
the  stipulation  above  cited ;  whereas  the  tribunals  having  juris- 
diction of  the  action  were  necessarily  competent  judges  of  the 
exception  or  objection,  since  they  were  not  prohibited  by  any 
provision  of  law;  that  the  defendant  without  avail  invokes  the 
principle  which  forbids  the  judicial  authority  to  interpret  admin- 
istrative acts;  that  the  treaties  between  nations  are  not  simple 
administrative  and  executive  acts;  that  they  possess  the  char- 
acter of  law  and  can  not  be  applied  and  interpreted  but  in  the 
forms  and  by  the  authorities  intrusted  with  applying  all  the 
laws  within  their  jurisdiction  whenever  disputes  which  give 
rise  to  this  interpretation  have  private  interests  for  their  ob- 
ject; that  the  action  of  complainants,  founded  upon  their  char- 
acter as  heirs,  raised  the  questions  of  private  succession  and 
of  property,  which  is  allotted  by  the  law  to  the  judicial  power; 
whereas  the  decrees  attacked  instead  of  pronouncing  judg- 
ment on  the  questions  determining  the  true  senseof  this  clause, 
which  was  never  published  or  inserted  in  the  Bulletin  des 
Lois,  declared  that  the  royal  court  had  not  the  right  to  seek 
out  the  sense  of  the  treaty,  and  that  the  complainants  should 
go  before  the  competent  authority  who  executed  this  act  before 
availing  themselves  of  their  character,  pretended  or  real,  as 
heirs  in  equal  proportions  of  the  ThiM  Duke  of  Bichmond ;  • 
that  it  resulted  from  these  reasons  that  the  royal  court  refused 
to  pronounce  judgment  as  well  on  the  principal  action  and  as 
to  the  title  of  the  heirs,  which  was  the  main  question,  as  also 
on  the  exception  and  the  meaning  of  tlie  clause;  that  it  referred 
all  the  points  of  which  it  was  regularly  seized  to  another  author- 
ity, which  it  did  not  indicate;  tliat  the  complainants  would  be 
deprived  by  this  dismissal  of  all  means  of  obtaining  a  legal 
decision  upon  their  demand;  whereas  the  royal  ordinance  of 
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the  8th  of  Jaly  1814,  and  the  prefect's  decree  of  the  3d  of 
August  following  are  only  acts  in  execution  of  the  treaty  and 
of  the  obligations  which  article  4  of  the  additional  clauses 
imposed  upon  each  of  the  contracting  x>owers  to  raise  several 
confiscations  which  had  been  affixed ;  that  moreover  these  acts, 
which  did  not  add  anything  to  the  treaty,  and  with  which  they 
are  identified,  can  not  be  considered  as  acts  belonging  to  the 
exercise  of  the  administrative  x>ower,  cognizance  of  which  was 
forbidden  to  the  tribunals. 

"^  As  to  the  second  branch  of  the  argument:  Whereas,  the 
decrees  denounced,  after  having  in  their  reasons  declared  the 
incompetency  of  the  tribunals,  and  referred  to  another  au- 
thority, had  meanwhile  decided  that  the  complainants  could 
not  sustain  their  action,  for  the  reason  that  the  treaty  invested 
the  defendant  with  the  property  of  the  immovable  claimed  by 
them;  that  the  reasons  for  these  decrees  and  their  provisions 
imply  a  contradiction;  that  they  have,  in  addition,  ignored: 
First,  the  text  of  the  laws  which  govern  immovables  situated 
in  France,  and  their  transmission  to  the  heirs;  second,  the 
true  meaning  of  the  treaty  and  of  the  secret  clause;  third,  the 
rules  established  by  the  civil  code  for  the  interpretation  of 
conventions;  finally,  the  d'Aubigny  tract,  being  situated  in 
France  was  governed,  as  to  the  succession  of  the  Third  Duke 
of  Richmond,  by  the  law  of  France;  that  substitutions  were 
abolished,  and  the  privilege  of  the  oldest  male  was  suppressed, 
and  that  the  heirs  of  this  duke  were  entitled  to  receive  this 
property  in  equal  portions,  and  that  they  were  invested  with 
it  by  the  mere  operation  of  law;  that  the  defendant  can  not 
invoke  the  law  of  nations  to  claim  the  grant  of  an  exclusive 
right;  that  the  transmission  of  property  by  way  of  succession 
is  governed  by  the  civil  law  of  each  state;  whereas,  if  the 
text  of  this  stipulation  left  any  doubt  of  its  true  meaning,  it 
would  be  disposed  of  by  the  rules  of  law  in  reference  to  the 
interpretation  of  conventions;  that  the  first  is  to  seek  out  the 
common  or  ordinary  intention  of  the  contracting  parties  rather 
than  to  stop  at  the  literal  meaning  of  the  terms;  that  it  is 
impossible  to  suppose  that  the  intention  of  the  plenipotentia- 
ries was  to  regulate  the  law  of  succession  between  co-heirs;  to 
grant  to  one  the  whole  property  in  the  estate  or  land  to  the 
exclusion  of  the  others,  without  any  indemnity  whatever  to 
these  latter;  that  this  grant  to  the  Fourth  Duke  of  Richmond 
alone  would  have  been  in  derogation  of  French  legislation, 
and  would  have  created  in  France  a  property  or  estate  gov- 
erned by  privileged  and  exceptional  law;  that  such  an  inten- 
tion, which  would  be  in  opposition  to  all  the  provisions  of  the 
treaty,  can  not  be  admitted  without  unexceptionable  proofs ; 
that  it  would  have  been  expressed  in  positive  terms  if  it  had 
existed;  that  all  the  clauses  should  be  interpreted  one  by  the 
other  BO  as  to  give  to  each  the  meaning  which  results  from 
the  whole  text,  and  the  secret  clause  should  be  understood  in 
the  sense  of  a  restoration  to  the  one  who  was  entitled,  or  to 
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his  heirs,  in  accordance  with  the  spirit  of  the  treaty ;  that  diplo- 
matic treaties  should  be  understood  in  the  sense  which  p]ace8 
them  in  accord  with  the  civil  and  public  law  recognized  by  the 
contracting  parties;  that  the  interpretation  given  to  the  clause 
by  the  decrees  which  are  attacked  puts  them  in  opposition  to 
all  the  laws,  the  civil  as  well  as  the  public  law  of  France;  that 
in  not  designating  by  name  which  Duke  of  Richmond  should 
be  placed  in  possession,  the  clause  could  only  have  had  in  view 
the  one  who  was  dispossessed,  or  his  representatives;  that  in 
admitting  the  fourth  duke  to  restoration  it  was  for  the  benefit 
of  his  co-heirs  as  well  as  for  hiiuself.  It  results  from  the  con- 
siderations which  precede,  that  the  decrees  which  are  attacked 
for  refusing  to  take  into  consideration  the  rights  of  the  parties 
in  accordance  with  the  interpretsition  of  diplomatic  conven- 
tions, and  in  deciding  that  the  apparent  text  of  these  conven- 
tions had  dispossessed  the  heirs  of  the  Thii  d  Duke  of  Richmond 
of  their  rights  to  the  d'Aubigny  tract,  have  violated  and  misap- 
plied the  laws  above  cited.' 

<^It  seems  to  the  referee  that  the  above  exposition  of  facts 
and  of  law  which  were  involved  in  the  case  of  Napier  v.  The 
Duke  of  Richmond,  and  the  decision  of  the  court  of  cassation 
of  France  thereon,  make  it  clear  that  that  case  does  not  j  ustify 
the  use  or  application  which  the  Hay  tian  courts  have  attempted 
to  make  of  it  by  incorporating  in  their  judgments  isolated 
expressions  which  are  withdrawn  from  the  context  in  the 
decision  of  the  former  case.  The  court  of  cassation  of  France 
simply  decided  that  they  would  not  put  such  a  construction 
upon  treaty  language  as  would  result  in  the  abrogation  of  the 
law  of  descent  of  France  in  respect  to  real  (immovable)  prop- 
erty; that  as  to  such  property  the  lex  ret  sitw  governed;  and 
that  it  was  impossible  to  suppose  that  the  intention  of  the 
plenipotentiaries  was  to  abrogate  the  laws  of  descent  of  France 
in  this  respect,  and  that  such  an  intention  would  be  in  conflict 
with  all  the  provisions  of  the  treaty. 

*'  In  the  view  taken  of  that  case  there  does  not  seem  to  be 
room  for  complaint  or  criticism.  And  there  is  no  evidence  that 
the  action  of  the  Government  of  France,  as  expressed  in  the 
decree  of  its  supreme  court,  has  been  ever  excepted  or  objected 
to  by  Great  Britain.  If,  however,  Great  Britain  had  considered 
that  as  a  consequence  of  this  decree  injustice  had  been  done 
to  one  of  her  citizens,  or  a  treaty  stipulation  had  been  violated 
by  France,  she  would,  no  doubt,  have  made  it  the  subject  of 
international  settlement. 

The  second  case  cited  by  counsel  for  defend- 

CawofChamerv.   ^j^^  government  in  this  connection  is  Challier 

^^  V.  Ovel,  which  was  decided  by  the  court  of 

cassation  of  France  on  the  17th  of  March  1830.*    The  extent 

to  which  the  court  went  was  to  hold  that,  although  article  22 

of  the  treaty  of  the  24th  of  March  1760  between  France  and 


^  Joanial  du  Palais,  year  1830,  p.  272. 
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Sardinia^  had  abrogated  a  principle  sanctioned  by  article  121^ 
ordinance  1629,  as  also  by  articles  21-23  and  21-28,  civil  code, 
and  646,  code  of  civil  procedure,  it  did  not  follow  that  the 
execation  of  these  judgments  rendered  by  the  Sardinian  tribu- 
nals should  be  decre^  in  France  when  they  were  contrary  to 
the  maxims  of  the  public  law  of  France  or  to  the  public  order 
of  jurisdiction;  and  that  in  refusing  to  decree  in  France  the 
execution  of  the  judgment  and  decrees  reudereii  in  the  cause 
by  the  Piedmontese  tribunal,  the  decree  attacked  only  con- 
formed to  the  principles  of  the  public  law,  and  did  not  violate 
either  the  treaty  of  1760^  or  any  law. 

"  Ghallier  v.  Ovel  was  a  case  where  a  citizen  of  France,  hav- 
ing been  arraigned  before  one  of  the  courts  of  Sardinia,  de- 
murred to  the  jurisdiction  of  that  court,  and  claimed  exemption 
from  suit  in  the  foreign  jurisdiction,  insisting  that  he  could 
only  be  sued  in  the  jurisdiction  of  his  domicil,  which  was 
France.  The  Sardinian  court,  notwithstanding  his  plea,  pro- 
ceeded with  the  cause  and  rendered  judgment  against  him. 
It  was  such  a  judgment  against  a  citizen  of  France,  so  obtained, 
that  the  court  of  cassation  of  France  declined  to  put  into  exe- 
cution. The  case  has  nothing  in  common  with  Van  Bokkelen 
V.  Hayti. 

^      ,  •  ,_^.  ,        "  The  third  case  cited  by  counsel  for  defend- 
'^•'»?^^- ant  government  in  this  connection  is  Alberto 
"  Balestrini  v.  Aubert  and  others.*    The  conclu- 

sion reached  was  that  international  treaties  are  not  simple 
administrative  acts;  that  they  may  be  applied  and  even  inter- 
preted by  judicial  authority  when  it  is  a  question  of  conventions 
having  for  their  object  individual  interests. 

"  The  case  of  Balestrini  r.  Aubert  presented  a  controversy 
between  contesting  associates,  one  of  whom  had  a  concession 
under  the  provisions  of  a  treaty  which  gave  him  a  right  to 
establish  and  operate  a  telegraph  line  under  a  new  system  of 
electric  cable  between  France  and  the  United  States.  The 
contest  was  as  to  the  respective  interests  of  these  several 
associates,  and  the  provisions  of  the  grant  or  concession  in  the 
treaty  came  thus  for  consideration  incidentally  before  the 
court.  It  was  in  such  a  case  that  the  court  of  cassation  of 
France  held  that  the  stipulations  of  a  treaty  could  be  applied 
and  interpreted  by  judicial  authority  whenever  it  was  a  ques- 
tion of  agreements  or  conventions  having  private  or  individual 
interests  for  their  object.  It  must  be  perceived  that  there  is 
no  similarity  between  that  case  and  the  one  under  consideration. 

"The  ratio  decidendi  in  all  these  cases  is  very  plain.  It  is 
this,  that  the  judicial  tribunals  of  a  country,  when  called  upon 
to  decide  controversies  between  individuals  which  grow  out  of 
or  are  dependent  upon  treaty  stipulations,  will  not  hesitate  to 
construe  the  language  of  those  treaties  according  to  the  rules 

^  Weucke,  Codex  Juris  Gentinm,  III.  226. 
>  Joomal  da  Palais,  year  1873,  pp.  37, 38. 
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of  law  which  apply  to  all  instruments.  They  will  construe  the 
provisions  so  as  to  give  effect  to  rather  than  to  defeat  the  in- 
tention of  the  contracting  parties;  and  they  will  reconcile 
apparent  conflicts  of  particular  parts  by  reference  to  the  con- 
text in  which  they  occur  and  to  tlie  whole  instrument.  They 
will  not  impute  to  the  plenipotentiaries  in  the  negotiation  of  a 
treaty  an  intention  which  is  in  conflict  with  the  fundamental 
law  of  the  State.  They  will  not  lend  their  sanction  to  execute 
a  treaty  stipulation  when  it  is  in  violation  of  the  fundamental 
law  of  the  jurisdiction;  and  they  do  this  upon  the  ground  that 
it  is  beyond  the  competency  of  the  treaty-making  power  to 
enter  into  stipulations  which  are  in  conflict  with  the  public  law 
or  the  public  policy  of  the  jurisdiction. 

^^^The  treaty- making  power  is  necessarily  and  obviously 
subordinate  to  the  fundamental  laws  and  constitution  of  the 
state,  and  it  can  not  cliaiige  the  form  of  the  government  or 
aniiiiiilate  its  constitutional  powers.'  ^ 

'^This  language  has  been  used  by  distinguished  American 
jurists  in  reference  to  the  Government  of  the  United  States. 
It  applies  equally  to  the  public  policy  and  limitations  of  all 
constitutional  states. 

"In  every  civilized  state  two  principal  divisions  of  law  are 
recognized :  First,  the  law  which  regulates  the  public  order  and 
rights  of  nations,  which  is  called  jtis  publicum  ;  second,  the  law 
which  determines  the  private  rights  of  men,  which  is  called  jus 
civile,^  The  law  of  procedure  (the  adjective  law)  is  distin- 
guished from  the  fundamental  law  of  a  state,  and  includes 
remedial  law,  which  is  a  law  whereby  a  method  is  pointed  out 
to  recover  a  man's  private  rights  or  redi*e8S  his  private  wrongs.^ 
And  the  instrument  by  which  the  individual  vindicates  his 
rights  and  remedies  his  wrongs  is  an  action  or  suit  at  law.  In 
this  sense  an  action  is  not  a  right,  but  it  is  the  means  which 
the  law  affords  for  pursuing  the  right.  ^Aetio  nan  est  juSj  sed 
medium  jus  persequendi.^* 

"  <  I  consider,'  says  Lord  Bacon, '  that  it  is  a  trae  and  received 
division  of  law  into  ju^  publicum  and  jus  privatumy  the  one  being 
the  sinews  of  property  and  the  other  of  government."  Law 
deflnes  the  rights  which  it  will  aid  and  specifies  the  way  in 
which  it  will  aid  them.  So  far  as  it  deflnes,  thereby  creating, 
it  is  ^substantive  law.'  So  far  as  it  provides. a  method  of  aid- 
ing and  protecting,  it  is  *  adjective  law,'  or  proceduro.^ 

^^It  would  seem  to  be  clear  from  the  cases  decided  by  the 
court  of  cassation  of  France,  heretofore  cited,  that  the  deci- 


1  Story,  CoinmentarieB  on  the  Coastitation  of  the  United  States,  III.  sec- 
tion 1508;  Kent's  Commentaries,  I.  167,  287,  notes. 
*Tomlin'8  Law  Dictionary,  word  "Law." 
'  Blackstone's  Commentaries,  I.  53. 

^Austin,  Jarisprudenco,  Vol.  II.  see.  1034,  p.  183,  citing  Helnecoius. 
'^Preparation  Toward  the  Union  of  Laws,  Works,  VII.  731. 
°  Holland,  Jurisprudence,  75. 
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Bions  do  not  sustain  the  position  taken  by  the  Haytian  courts 
and  by  the  counsel  for  defendant  government.  In  the  case 
under  consideration  Van  Bokkelen  petitioned  the  court  for  the 
purpose  of  availing  himself  of  the  law  of  procedure  guaran- 
teed to  him  by  the  treaty.  The  pretension  that  articles  0  and 
9  of  the  treaty  of  Jl^ovember  3, 1864,  contained  any  stipulation 
that  was  violative  of  the  fundamental  law  of  Hayti  is  without 
any  foundation. 

'^The  article  (1054,  civil  code  of  Hayti)  which  Van  Bokke- 
len invoked  for  his  protection  belongs  to  the  law  of  procedure 
or  the  adjective  law  of  Hayti.  And  the  article  794  (Haytian 
code  of  civil  procedure)  and  article  569  (Haytian  code  of  com- 
merce), which  the  Haytian  authorities  opposed  in  denying  Van 
Bokkelen's  petition,  are  also  a  part  of  the  law  of  procedure  or 
ai^ective  law  of  Hayti.  They  do  not  form  a  part  of  the  con- 
stitutional, fundamental,  or  national  law  of  Hayti.  And  the 
attempt  by  the  judicial  atid  executive  authorities  of  Hayti  to 
characterize  a  simple  judicial  assignment  as  an  institution  of 
civil  law,  or  an  institution  of  civil  right,  in  the  sense  intended, 
is  a  misuse  of  language  and  a  misapplication  of  terms. 

^^The  counsel  for  defendant  government  in- 
Caie  of  KarTTat  v.  y[^  attention  to  *  the  leading  English  case  on 
^''^^^**^  this  subject,'  ii\wn  which  they  placed  some  re- 
liance.' This  was  an  action  between  private  litigants  upon 
several  policies  of  insurance  on  a  certain  ship  and  cargo,  upon 
which  the  defendant  in  error  had  effected  insurance.  While 
on  a  trading  voyage  ship  and  cargo  were  captured  by  a  British 
squadron,  and  thus  became  a  total  loss  to  the  owners  and 
insurers.  Demand  was  then  made  by  the  insured  upon  the  in- 
surer to  make  good  his  proportion  of  the  loss  so  incurred.  He 
refused  to  do  so,  and  when  sued  set  up  the  defense  that  the 
voyage  on  which  ship  and  cargo  were  lost  was  illegal.  On  the 
trial  before  king's  bench  and  exchequer  chamber  it  was  ad- 
mitted that  the  voyage  was  illegal  unless  it  was  within  the 
protection  of  certain  articles  of  the  treaty  between  Great 
Britain  and  the  United  States,  concluded  the  19th  of  Fovem- 
ber  1794.  Defendant  insisted  that  the  voyage  was  not  within 
the  letter  of  the  treaty,  and  therefore  it  was  illegal.  But  the 
exchequer  chamber  held  that  the  voyage  was  within  the 
spirit,  though  not  the  letter  of  the  treaty,  and  in  deciding  the 
case  used  the  language  quoted  in  the  argument  for  defendant 
government.* 
"Chief  Justice  Eyre,  in  deciding  the  case,  said: 
"*  There  may  be  reason  to  apprehend  that  this  treaty  will 
open  a  door  to  many  of  our  own  people  whom  the  policy  of 
our  laws  has  shut  out  from  a  direct  trade  to  the  East  Indies. 
In  truth,  it  can  hardly  be  expected  that  the  spirit  of  commerce 
too  often  found  eluding  laws  made  to  keep  it  within  bounds, 

>Marryat  v.  Wilson,  1  Bosan.  and  PuUer,  430  et  seq. 
'Fu«t  brief  of  counsel  for  defendant  goyemment,  p.  37. 
6627— Vol.  2 54  .  , 
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that  the  lueri  homes  odor  should  not  embark  British  capital  in 
this  trade.  This  oaght  to  have  been  foreseen,  and  therefore  I 
conclade  it  was  foreseen,  and  that  it  was  foand  that  the  bal- 
ance of  advantage  and  disadvantage  preponderated  in  favor 
of  the  treaty.  If  not,  those  who  advised  it  will  have  to  answer 
for  it ;  responsibility  is  not  with  us.  We  are  not  even  expound- 
ers of  treaties.  This  treaty  is  brought  under  our  consider- 
ation incidentally  as  an  ingredient  in  a  cause  in  judgment 
before  us;  we  only  say  how  it  is  to  be  understood  between  the 
parties  to  this  record. 

"<This  we  are  bound  to  do;  we  have  but  one  rule  by  which 
we  are  to  govern  ourselves.  We  are  to  construe  this  treaty  as 
we  would  construe  any  other  instrument,  public  or  private. 
We  are  to  collect  from  the  nature  of  the  subject,  from  the 
words  and  from  the  context,  the  true  intent  and  meaning  of 
the  contracting  parties,  whether  they  are  A  and  B,  or  happen 
to  be  two  independent  states.  The  judges  who  administer  the 
municipal  laws  of  one  of  those  states  would  commit  them- 
selves upon  very  disadvantageous  ground — ground  which  they 
could  have  no  opportunity  of  examining — if  they  were  to  sufier 
collateral  considerations  to  mix  in  their  judgment  on  a  case 
circumstanced  as  the  present  case  is.  •  •  •  Whether  the 
trade  should  have  been  conceded  under  any  qualifications  or 
restrictions  is  one  thing;  it  having  been  conceded,  now  to  at- 
tempt to  cramp  it  by  narrow,  rigorous,  forced  construction  of 
the  words  of  tlie  treaty  is  another  and  a  very  different  consider- 
ation. We  can  not  suppose  that  an  indirect  advantage  was 
intended  to  be  reserved  to  the  East  India  Company  by  so 
framing  the  treaty  that  the  American  trade  might  by  construc- 
tion be  put  under  disadvantage,  because  this  would  be  chi- 
canery unworthy  of  the  British  Government,  and  contrary  to 
the  character  of  its  negotiations,  which  have  been  at  all  times 
distinguished  by  their  good  faith  to  a  degree  of  candor  which 
has  been  supposed  sometimes  to  have  exposed  it  to  the  hazard 
of  being  made  the  dupe  of  more  refined  politicians.  The  na- 
ture of  the  trade  granted,  in  my  opinion,  fixes  the  construc- 
tion of  the  grant.  If  it  were  necessary  to  go  further  strong 
arguments  may  be  drawn  from  tlie  context  of  this  article  and 
the  contrast,  which  the  comparing  it  with  the  preceding  article 
will  produce.'^ 

"Far  from  advancing  the  argument  of  counsel  for  defendant 
government,  the  conclusions  and  the  reasoning  of  the  Ghief 
Justice  in  Marryat  v.  Wilson  are  strongly  oppo^d  to  the  con- 
tention of  the  defendant  government,  and  sustain  the  position 
of  the  complainant  government  in  this  case.  Marryat  v. 
Wilson  is  strong  authority  for  the  proposition  that  the  munic- 
ipal tribunals  of  a  country  may  not  nullify  the  purpose  and 
effect  of  treaty  language  by  imposing  upon  it  a  cramped, 
narrow,  and  forced  construction.    And  it  is  to  be  observed 

^Marryat  v.  Wilson,  1  Bosan.  and  PaUer,  435;  436. 
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that  in  the  case  before  the  exchequer  chamber,  the  judgment 
of  the  coart  sastaining  interpretation  of  treaty  stipulations 
which  would  give  effect  to  the  spirit,  if  not  to  the  letter,  of  the 
treaty,  was  rendered  in  a  case  where  the  beneficiaries  were 
aliens — that  is,  citizens  of  the  United  States — and  in  denial  of 
defenses  set  up  by  British  subjects  before  one  of  the  superior 
courts  of  Great  Britain. 

"It  is  to  be  noted  that  these  several  decisions  of  the  highest 
courts  of  France  and  Great  Britain,  which  are  cited  and  relied 
upon  by  the  defendant  government  on  this  branch  of  the  argu- 
ment, are  cases  in  which  the  conclusions  of  the  courts  were  in 
support  and  protective  of  the  private  property  rights  of  indi- 
viduals. The  result  of  all  these  decisions  was  to  work  out 
substantial  justice  between  the  parties.  In  the  case  under 
consideration,  the  result  of  the  judgments  of  the  Haytian 
courts  and  tlie  action  of  the  executive  of  Hayti  was  to  defeat 
the  efforts  of  Van  Bokkelen  to  protect  himself  from  wrong  and 
injustice,  and  to  secure  to  himself  rights  plainly  guaranteed 
to  him,  in  common  with  all  other  citizens  of  the  United  States, 
by  the  treaty. 

Tha  Sittd  Kan  "Counscl  for  defendant  government  cites  a 

*^   decision  of  the  Supreme  Court  of  the  United 


States,^  referred  to  as  the  Head  Money  Cases, 
to  the  effect  that  so  far  as  a  treaty  made  by  the  United  States 
with  any  foreign  nation  can  become  the  subject  of  judicial 
cognizance  in  the  United  States,  it  is  subject  to  such  acts  as 
Congress  may  pass  for  its  enforcement,  modification,  or  repeal. 

*'  On  this  point  there  is  not  room  for  much  controversy.  But 
an  act  of  the  Congress  of  the  United  States  in  derogation  of 
treaty  rights  has  always  been  held  to  be  a  ground  for  diplo- 
matic intervention.  In  the  case  under  consideration  the 
converse  of  the  proposition  announced  by  the  Supreme  Court 
in  the  Head  Money  Cases  is  presented.  Here  the  collision  or 
conflict  is  between  provisions  contained  in  prior  municipal 
statutes  of  Hayti,  and  stipulations  of  a  treaty  between  the 
United  States  and  Hayti  of  a  subsequent  date.  The  rule  is 
universal  that  a  prior  statute  is  repealed  by  a  subsequent 
statute  which  is  absolutely  repugnant ;  leges  posteriores  priores 
contrarias  abrogant.  The  same  principle  applies  when  a  munic- 
ipal statute  and  a  treaty  stipulation  is  in  competition.  A 
treaty  stipulation  of  a  later  date  repeals  a  prior  statute  with 
whose  provisions  it  is  repugnant.  And  the  reverse  of  the 
proposition  is  maintained  by  the  Supreme  Court  of  the  United 
States.^  In  the  Head  Money  Cases  the  Supreme  Court  of  the 
United  States  laid  down  the  following  propositions: 

"*A  treaty  is  primarily  a  compact  between  independent 
nations.    It  depends  for  the  enforcement  of  its  provisions  on 


1  Edye  v.  Bobertson,  112  U.  S.  580. 

•Foster  v.  Neilson,  2  Peters,  IT.  S.,  314 ;  Taylor  r.  Morton,  2  Curt.  U.  8. 
454;  Haneostehi  v.  Lynham,  100  U.  S.  4S3. 
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tbe  interest  and  the  honor  of  the  governments  which  are  parties 
to  it. 

"'If  these  fail,  its  infraction  becomes  the  subject  of  inter- 
national negotiations  and  re(*.lamations,  so  far  as  the  injured 
party  chooses  to  seek  redress,  which  may  in  the  end  be  en- 
forced by  actual  war.  It  is  obvious  that  with  all  this  the 
judicial  courts  have  nothing  to  do  and  can  give  no  redress. 
But  a  treaty  may  also  contain  provisions  which  confer  certain 
rights  upon  the  citizens  or  subjects  of  one  of  the  nati<ins  resid- 
ing in  the  territorial  limits  of  the  other,  which  partake  of  the 
nature  of  municipal  law,  and  which  are  capable  of  enforcement 
as  between  private  parties  in  the  courts  of  the  country.  An 
illustration  of  this  ch.iracter  is  found  in  treaties  which  regu- 
late the  mutual  rights  of  citizens  and  subjects  of  the  con- 
tracting nations  in  regard  to  rights  of  property  by  descent  or 
inheritance,  when  the  individuals  concerned  are  aliens.  The 
Constitution  of  the  United  States  places  such  provisions  as 
these  in  the  same  category  as  other  laws  of  Congress  by  its 
declaration  that  "this  Constitution  and  the  laws  made  in  pur- 
suance thereof  and  all  treaties  made  or  which  shall  be  made 
under  authority  of  tbe  United  States  shall  be  the  supreme  law 
of  the  land."  A  treaty,  then,  is  a  law  of  the  land  as  an  act  of 
Congress  is,  whenever  its  provisions  prescribe  a  rule  by  which 
the  rights  of  the  private  citizen  or  subject  may  be  determined. 
And  when  such  rights  are  of  a  nature  to  be  enforced  in  a  court 
of  justice,  that  court  resorts  to  the  treaty  for  a  rule  of  decision 
for  the  case  before  it,  as  it  would  to  a  statute." 

"  It  will  be  seen  from  the  above  review  of  the  several  argu- 
ments on  behalf  of  defendant  government  that  many  of  the 
propositions  which  are  still  strenuously  urged  in  defense  are 
addressed  to  the  consideration  and  support  of  subsidiary  and 
collateral  issues  which  are  by  the  terms  of  the  protocol  excluded 
from  the  consideration  of  the  referee. 

"It  becomes,  therefore,  necessary  to  examine 

Tr^ty  of  Kovember  j-^j^  provisions  of  the  treaty  upon  which  com- 

8, 1864.         plainant  government  relies  in  its  intervention 

on  behalf  of  Van  Bokkelen,  and  to  the  application  of  which 

defendant  government  objects. 

"  Section  2,  article  6,  stipulates: 

*'' The  citizens  of  the  contracting  '"Los  citoyens  des  parties  con- 
parties  shall  have  free  n<-ce.s8  to  the  tractantes  aurent  libre  acc^s  pr^s 
tribunals  of  justice  in  all  cases  to  les  tribunaux  de  Justice  dans  ton  tea 
which  they  may  be  a  party  on  the  les  causes  oh  ils  seront  int^ress^s, 
same  terms  which  are  granted  by  aux  m^mes  conditions  que  les  lots  et 
the  laws  and  usage  of  the  country  to  les  usages  du  pays  font  aux  na- 
uative  citizens/  etc.  tionaux/  etc. 

"  In  view  of  the  explicit  language  in  both  texts,  it  would 
seem  clear  that  the  guaranty  to  the  citizens  of  contracting 
states  of  '  free  access  to  the  tribunals  of  justice  in  all  cases  to 
which  they  may  be  a  party  on  the  same  terms  which  are  granted 

*  £dye  v.  Robertson,  112  U.  S.  433. 
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by  the  laws  and  asage  of  the  country  to  native  citizens,'  means 
that  they  shall  be  entitled  to  the  exercise  of  all  the  processes 
of  the  courts  of  the  respective  countries,  whether  they  concern 
rights  or  remedies.  And  the  extent  to  which  these  processes 
of  the  courts  may  be  invoked  is  expressed  in  language  equally 
free  from  doubt:  'On  the  same  terms  which  are  granted  by  the 
laws  and  usage  of  the  country  to  native  citizens.'  It  is  not 
denied  that  a  citizen  of  Hayti,  in  the  situation  which  Van  Bok- 
kelen  was,  would  have  been  entitled  to  release  from  imprison- 
ment upon  makinga  judicial  assignment.  Indeed,  the  language 
and  reasoning  of  the  Haytian  courts  and  of  the  executive  of 
Hayti  admit  as  much. 

"'The  citizens  of  each  of  the  hi  ffh  '"Les  citoyens  de  ohacnne  dea 
coDtractin^  parties  within  the  j  uris-  haates  parties  contractantes  aaront, 
diction  of  the  other  shall  have  power  dans  la  jnridiction  de  Tautre,  la 
todlspose  of  their  personal  property  faculty  de  disposer  delenrs  biensmo- 
by  sale,  donation,  testament,  or  oth-  biliers  par  Vente,  donation,  testa- 
erwise ;  and  their  personal  represent-  ment,  on  autrement ;  et  leurs  sncces- 
atives,  being  citizens  of  the  other  seurs,  citoyensde  I'antre  partie  con- 
contracting  party,  shaU  succeed  to  traotante,  pourront  hdriter  de  leurs 
their  personal  property,  whether  by  biens  mobiliers  soit  par  testament, 
testament  or  ab  inieatatx}.  They  may  soit  ab-intestat.  lis  pourront  enpren- 
take  possession  thereof,  either  by  dre  possession  soit  par  euxmemes, 
themselves  or  by  others  acting  for  soit  par  des  tiers  agissant  pour  eux, 
them,  at  their  pleasure,  and  dispose  comuie  lis  le  voudront,  eten  disposer 
of  the  same,  paying  such  duty  only  sans  payer  d'autres  droits  que  cenx 
as  the  citizens  of  the  country  where-  auxqnels  sont  assujettis,  dans  les 
iu  the  said  personal  property  is  sit-  m^mes  circonstances,  les  citoyens  du 
uated  shall  be  subject  to  pay  in  like  pays,  oii  sont  situ68  lee  dits  biens 
cases/  etc.                           ~  mobiliers,'  etc. 

jndffni  ta  f  thfi  "  Thcrc  wouM  peem  to  be  no  ambiguity  in  the 
w^  c^nrta  language  of  these  articles;  and  the  best  way 
Haytian  Courts.  ^  construe  them  is  to  follow  the  words  thereof. 
"But  the  civil  court  of  Port  an  Prince,  and  the  court  ot 
cassation  affirming  the  decision  of  the  civil  court,  denying  Van 
Bokkelen's  petition  to  execute  a  judicial  assignment,  decide 
that  there  is  nothing  in  articles  6  or  9  of  the  treaty  of  Novem- 
ber 3,  1864,  which  guarantees  to  Van  Bokkelen,  or  any  citizen 
of  the  United  States,  the  right  to  release  from  imprisonment 
upon  the  execution  of  a  judical  assignment  conformably  to  the 
terms  of  the  civil  procedure  of  Hayti.  The  civil  court  decided, 
among  other  things,  that  the  'reason  which  causes  the  exclu- 
sion of  foreigners  is  that  the  benefit  of  an  assignment  has 
always  been  regarded  as  an  institution  of  civil  law  which  should 
benefit  native  citizens  only;'  and  'it  is  impossible  to  suppose 
that  it  was  the  intention  of  the  contracting  plenipotentiaries 
to  abrogate  or  modify,  by  article  9  or  by  article  6  of  the  treaty, 
as  those  articles  are  worded,  article  794  of  the  code  of  civil 
procedure  and  article  569  of  the  code  of  commerce,  which  ex- 
clude a  foreigner  from  the  benefit  of  making  an  assignment;' 
and  further,  that  'whereas,  although  the  text  of  this  stipula- 
tion (article  9),  and  even  that  of  article  6,  which  grants  to  the 
citizens  of  the  two  contracting  parties  free  access  to  the  courts 
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of  jastice,  in  all  cases  in  which  they  shall  be  interested,  on  the 
same  terms  that  are  granted  by  the  laws  and  usage  of  the 
country  to  native  citizens,  might  leave  some  doubt  with  regard 
to  their  true  meaning,  it  would  be  dispelled  by  the  rules  of  law 
concerning  the  interpretation  of  conventions  which  are  appli- 
cable to  treaties;'  and  this  court  then  proceeds  as  follows: 

" '  Whereas  the  first  of  these  rules  is  to  seek  out  the  common 
intention  of  the  contracting  parties  rather  than  to  be  guided 
by  the  literal  meaning  of  the  terms." — Translation. 

*'From  this  decision  of  the  civil  court  of  Port  au  Prince, 
rendered  May  27, 1884,  Van  Bokkelen  appealed  to  the  court 
of  cassation,  which  rendered  its  decision  affirming  the  deci- 
sion of  the  civil  court,  on  February  26, 1885,  almost  a  year 
from  the  time  Van  Bokkelen  was  first  imprisoned. 

<^The  court  of  cassation,  affirming  the  judgment  of  the  civil 
court,  held: 

^''Whereas  the  judicial  assignment  of  property  is  an  insti- 
tution of  civil  right,  the  articles  769  (794)  of  the  code  of  civil 
procedure  and  669  of  the  code  of  commerce,  excepting  for- 
eigners from  the  benefit  of  this  institution,  since  they  do  not 
exercise  in  Hayti  all  rights,  they  can  only  enjoy  privileges 
derived  from  natural  rights  or  of  mankind,  and  not  those  which 
are  derived  from  purely  civil  law.'^ — ^Translation. 

"  If,  as  I  shall  hereafter  endeavor  to  show,  the  judicial  assign- 
ment {cession  de  buns)  is  simply  a  step  in  the  procedure  of  the 
courts  in  bankruptcy  proceedings,  it  is  not  perceived  how 
the  description  of  it  ^as  an  institution  of  the  civil  law' can 
have  the  efiect  of  withdrawing  it  from  the  guaranty  expressed 
in  the  treaty  grant  of 'free  access  to  the  tribunals  of  justice,' 
unless  it  was  excepted  in  terms  from  the  treaty  stipulations. 

^'Of  the  decree  of  the  court  of  cassation,  affirming  the  deci- 
sion of  the  civil  court  of  Port  au  Prince,  it  is  to  be  observed 

1  Exhibit  No.  4,  pp.  32, 33. 

« "  Whereas  nowhere  in  the  treaty  of  friendship,  of  commerce,  of  naviga- 
tion, and  of  the  extradition  of  fugitive  criminals,  conclnded  November  3, 
1864,  between  the  United  States  of  America  and  the  Republic  of  Hayti  is 
to  be  found  that  it  confers  upon  the  citizens  of  these  two  countries  the 
right  to  exercise  the  judicial  assignment  of  property,  there  can  be  con- 
clnded from  the  terms  of  articles  6  and  9  of  the  treaty  nothing  which 
would  authorize  the  opinion  that  this  right  could  be  invoked  in  the  United 
States  by  a  Hay^tian,  or  in  Hayti  by  an  American.  In  consequence  thereof, 
Americans  can  not  enjoy  in  Hayti  such  civil  right,  the  enjoy ment  of  which 
is  attached  exclusively  to  the  quality  of  a  Hay  tian.  That  in  stipulating  that 
'the  citizens  of  the  contracting  parties  should  have  free  access  to  the 
courts  of  justice  in  all  cases  wherein  they  may  be  interested,  on  the  same 
conditions  that  the  laws  and  usages  of  the  country  give  to  their  citizens, 
furnishing  security  required  in  the  case,'  this  provision  of  the  article  (6) 
was  not  intended  to  grant  to  the  citizens  of  these  two  nations  the 
enjoyment  of  civil  rights  which  do  not  attach  (except)  to  citizens.'* — 
Translation. 
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that  the  latter  coart  follows  substantially,  though  not  literally, 
the  reasoning  of  the  former. 

"A  careful  reading  of  the  decree  of  the  court  of  cassation 
indicates  that  the  court  has,  in  its  attempts  to  justify  the  au- 
thorities of  Hayti,  indulged  in  the  same  peculiar  reasoning  as 
the  civil  court  of  Port  au  Prince;  and  it  is  consequently  open 
to  the  same  criticism. 

"The  extreme  to  which  the  court  has  gone  in  search  of  rea- 
sons to  justify  its  judgment  indicates  the  absence  of  that  good 
faith  which  should  characterize  the  interpretation  of  treaty 
stipulations.  And  in  view  of  the  language  of  articles  6  and  9 
of  the  treaty  of  November  3,  1864,  it  is  difficult  to  understand 
by  what  process  of  reasoning  the  court  reached  the  conclusion 
that  a  citizen  of  the  United  States,  within  the  jurisdiction  of 
Hayti,  ^can  only  enjoy  privileges  derived  from  natural  rights  or 
of  mankhidj  and  not  those  that  are  derived  from  purely  civil 
lawJ 

"  Equally  illogical  and  untenable  is  the  reasoning  of  the 
court  of  cassation  in  holding  that  nowhere  in  the  treaty  of 
November  3, 1864,  is  there  to  be  found  a  provision  which  may 
be  held  to  confer  upon  the  citizens  of  the  contracting  states 
otuer  and  additional  rights,  i.  e.,  full  right  to  exercise  the  ^ju- 
dicial assignment'  of  property.  Under  the  public  law  or  law 
of  nations  aliens  enjoy  purely  natural  rights  in  whatever  state 
they  may  be.  And  in  the  absence  of  any  treaty,  a  citizen  of 
the  United  States  would  have  enjoyed  natural  rights  in  Hayti; 
but  the  terms  of  the  treaty  of  November  3, 1864,  stipulate,  in 
effect,  that  such  citizens  shall  further  enjoy  civil  rights. 

"  The  court  of  cassation,  although  admitting  that  the  treaty 
stipulates  that  Hhe  citizens  of  the  contracting  parties  should 
have  free  access  to  the  courts  of  justice,  in  all  cases  wherein 
they  may  be  interested,  on  the  same  conditions  that  the  law 
and  usages  of  the  country  give  to  their  citizens,  furnishing 
security  required  in  the  case,'  maintains  '  that  this  provision 
of  article  6  is  not  intended  to  grant  to  the  citizens  of  these  two 
nations  the  enjoyment  of  civil  rights.' 

"The  court  of  cassation  is  in  error  in  assuming  that  the 
piivilege  of  release  of  an  imprisoned  debtor  would  be  denied 
to  the  Haytian  citizen  by  the  United  Stated  courts,  circum- 
stanced as  Van  Bokkelen  was  when  he  invoked  the  protection 
of  the  treaty.  In  such  a  case,  assuming  that  other  and  ordi- 
nary applications  for  release  had  failed,  the  writ  of  habeas 
corpus  would  lie  to  the  courts  of  the  United  States,  and  would 
avail  to  secure  his  release  from  imprisonment. 

"  In  view  of  the  treaty  language  and  terms  of  the  protocol, 
it  is  impossible  for  the  referee  to  sustain  the  reasoning  or  the 
conclusions  reached  by  the  civil  court  of  Port  an  Prince  or  by 
the  court  of  cassation.  It  is  not  perceived  how  the  nature  or 
character  of  the  remedy  or  right  expressly  guaranteed  to  citi- 
zens of  the  United  States  within  the  jurisdiction  of  Hayti  can 
be  withheld  from  them  by  describing  it,  as  the  judgment  of 
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the  civil  coart  of  Port  au  Prince  does,  *  as  an  institation  of 
civil  law,'  or  as  the  decree  of  the  coart  of  cassation  does,  <  an 
institation  of  civil  ri^ht.'  The  'jndicial  assignment'  {cession 
de  biens)^  as  I  have  elsewhere  pointed  oat,  is  simply  an  inci- 
dent or  step  in  the  jadicial  procedure  in  the  courts  of  Hayti 
in  bankruptcy  proceedings.  And  if  it  be  not  included  within 
the  guaranty  of  <  free  access  to  the  tribunals  of  justice,'  tlie 
language  is  without  meaning  and  inoperative.  ^  Free  access  to 
the  tribunals  of  justice'  that  was  limited  to  admission  to  the 
courts,  without  the  privilege  to  plaintiff  or  defendant  of  em- 
ploying the  usual,  ordinary  processes  of  the  court,  would  be  a 
delusion  and  a  snare.  Such  an  intention  or  purpose  may  not, 
in  the  absence  of  plain  language,  be  imputed  to  the  high  con- 
tracting parties. 

*'  The  attempt  of  the  courts  of  Hayti  and  of  the  executive 
to  exclude  a  citizen  of  the  United  States  from  the  benefit  of  a 
jadicial  assignment,  on  the  ground  that  the  treaty  of  Novem- 
ber 3, 1864,  makes  no  mention  of  it  in  express  terms,  does  not 
seem  to  call  for  serious  consideration.  Such  a  strained  objec- 
tion would  only  be  satisfied  by  incorporating  the  body  of  the 
Haytian  codes  in  the  treaty  articles.  With  equnl  force  and 
soundness  the  courts  of  Hayti  and  the  executive  power  might 
have  denied  this  right,  remedy,  or  privilege  to  Van  Bokkelen 
on  the  ground  that  he  was  not  mentioned  or  particularly  named 
in  the  treaty.  When  the  treaty  said  *free  access  to  the  tribu- 
nals of  justice  *  *  *  on  the  same  terms  which  are  granted 
by  the  laws  and  usages  of  the  country  to  native  citizens,'  it 
included  the  whole  class  of  citizens,  and  fixed  the  terms  upon 
which  the  laws  and  usage  of  the  country  were  to  be  applied  to 
them. 

<^ Among  the  international  rules  proposed  by  the  Institute  of 
International  Law  at  Geneva,  1877,  with  the  view  to  negotia- 
tion of  international  treaties,  the  following  rules,  among  others, 
were  adopted: 

^* '  1.  Vetranger  sera  admis  h  ester  en  justice  aux  mStnes  con- 
ditions que  le  regnicole, 

<<  <  2.  Les  formes  ordinatoires  de  I'instructiQn  et  de  la  proce- 
dure serout  regies  par  la  loi  du  lieu  ofi  le  proces  est  instruiL 
Seront  consider^es  comme  telles,  les  prescriptions  relatives 
aux  formes  de  I'assignation  (sauf  ce  qui  est  propose  ci-dessous, 
2"^  al.),  aux  d^lais  de  comparution,  a  la  nature  et  k  la  forme 
de  la  procuration  ad  litem,  au  mode  de  recueiller  les  preuves,  4 
la  redaction  et  k  prononc^  de  jugement,  k  la  passation  en  force 
de  chose  jug^e,  aux  d^lais  et  aux  formalites  de  I'appel  et  autres 
voies  de  recours,  k  la  peremption  de  Tinstance.'  ^ 

^<  Reference  is  here  made  to  the  language  of  the  above  rules 
to  show  that  when  an  alien  is  admitted  to  stand  in  jastia)  on 
the  same  terms  as  a  citizen,  he  must  necessarily  be  entitled  to 
invoke  in  his  behalf  all  the  customary  and  civil  processes  of 
the  courts  which  are  open  to  citizens. 


\  Lorimer,  Ingtitates  of  the  Law  of  Natiout,  II.  o90. 
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^^  In  view  of  the  fact  that  the  execative  and 
Oe«ion  de  Bleni.  jndicial  authorities  of  Hayti  have  placed  their 
refasal  to  admit  Van  Bokkeleu  to  the  benefits 
of  the  judicial  assignmeut,  upon  the  ground  that  by  the  letter 
of  the  municipal  codes  of  Hayti  all  aliens  are  excluded  from 
its  privileges,  and  that  it  is  confined  to  native  citizens,  and 
that  it  is  a  civil  institution  of  the  state,  it  becomes  necessary 
to  inquire  into  the  rfeal  nature  and  character  of  the  proceeding 
known  as  judicial  assignment  {cession  de  Mens).  This  is  of  the 
first  importance,  because  the  fallacy  in  the  reasoning  of  the 
courts  and  of  the  executive  of  Hayti  and  of  counsel  for  the  de- 
fendant government  consists  in  attributing  exceptional  char- 
acteristics and  functions  to  the  act  of  judicial  assignment. 

"  The  provisions  of  the  Haytian  code  which  have  been  cited 
are  here  below  inserted.* 

"  There  is  nothing  exceptional,  unusual,  or  extraordinary  in 
this  proceeding.  It  is  not,  as  the  language  of  the  courts,  of 
the  executive  of  Hayti,  and  the  argument  of  counsel  for  de- 
fendant government  implies,  a  law  unto  itself  of  such  supreme 
authority  as  to  negative  the  purpose  and  effect  of  a  treaty 
stipulation. 

<^  The  judicial  assignment  (cession  de  Mens)  of  the  Haytian 
codes  is  described  ULder  title  6  of  the  civil  code  of  Hayti,  and 
of  12  of  the  code  of  civil  procedure,  and  title  2  of  the  code  of 
commerce. 

"  There  is  nothing  hidden  or  mysterious  about  it ;  ih  possesses 
no  cabalistic  power.  And  the  execution  of  a  judicial  assign- 
ment is  simply  a  step  in  the  ordinary  procedure  and  practice 
of  the  courts  of  Hayti.  It  is  a  familiar  and  well  known  incident 
in  the  jurisprudence  of  the  civil  law.  The  provisions  in  the 
Haytian  code  were  transferred  bodily  from  the  civil  code  of 
France;  and  France  incorporated  them  in  her  code  from  the 
corresponding  title  {cessio  bonorum)  of  the  Justinian  code, 
whence  they  are  traced  back  to  the  Lex  tTulia.'-* 

" '  The  Lex  Julia,  probably  passed  in  the  reign  of  Augustus, 


^  Le  cession  judiciare  est  un  b^n^fice  que  la  loi  accorde  au  debiteur  mal- 
heareax  et  de  bocDe  foi,  h  quel  il  est  perinis,  pour  avoir  la  lihert<^  de  sa 
persoune,  de  faire  en  justice  Tabandon  de  tous  ses  bieiis  tk  ses  cr<^anciers, 
nonobstant  toute  stipulation  coutraire.  (Article  1054,  Civil  Code  of 
Hayti.) 

*  *  *  Ne  ponrront  6tre  admis  au  b^ndfice  de  cession  Us  Strangers,  lea 
stelUonataires,  les  banquerontiers  frauduleux,  les  personnes  condamndes 
pour  cause  de  vol  ou  d'escroquerie,  ni  les  personnes  comptnbles,  tuteurs, 
adniinistrateurs  et  depositaires.  *  *  *  (Article  794,  Haytian  Code  of 
Civil  Procedure.) 

Ne  ponrront  Hre  admis  du  bdndfice  de  cession :  1.  Les  stellionataires,  les 
banqneroutiers  frauduleux,  les  personnes  condanindes  pour  fait  de  vol  on 
d'escroqnerie,  ni  les  personnes  comp tables.  2.  Les  dtran^ers,  les  tuteurs, 
administrateurs  au  depositaires.    (Article  569,  Haytian  Code  of  Commerce. ) 

3  Merlin;  Bepertoiie  de  Jarisprudencc;  IV.  46,  etc. 
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at  length  exempted  insolvent  debtors  from  the  penalty  of  im- 
prisonment and  infamy,  and  secured  to  them  the  beneficium 
competentice  or  right  to  maintenance,  provided  tbey  made  an 
immediate  and  complete  cessio  bonorum  to  their  creditors.'' 

^<*The  surrender  was  made  by  solemn  declaration,  either 
judicial  or  extrajudicial.  The  property  thus  given  up  was  sold, 
and  the  price  distributed  among  the  creditors.  The  debtor 
was  not  released  from  his  debts  unless  the  creditors  were  fully 
paid,  but  he  was  protected  from  imprisonment  at  their  instance. 
If  the  debtor  subsequently  acquired  property  his  creditors  were 
entitled  to  attach  it,  except  in  so  far  as  it  was  necessary  for  his 
own  subsistence.  This  latter  privilege  was  called  <^  excqftio  ^ 
or  ^'^  beneficium  competentiw.^^ 

"  *  The  Lex  Julia  de  cessione  bonorum  introduced  a  new  pro- 
cedure in  relation  to  a  bankrupt's  estate  {venditio  bonorum)^ 
which  theretofore  was  governed  by  the  ^^missio  in  bona.^^ 

"  The  rule  for  the  interpretation  of  treaty 


Intsrpretatioii  of 
Treatief. 


stipulations  suggested  in  the  judgment  of  the 
civil  courts  of  Port  au  Prince,  as  has  been 
pointed  out,  was  taken  from  its  appropriate  context  in  the  de- 
cision of  the  court  of  cassation,  in  Napier  v.  Duke  of  Kich- 
mond,  which  case  has  been  considered.  As  it  is  sought  to  be 
used  in  relation  to  the  case  under  consideration,  it  is  without 
relevance  or  authority.  The  language  of  all  the  authorities 
repudiates  such  a  strained  and  singular  construction,  whether 
it  be  in  application  to  private  contracts  or  to  international 
covenants. 

"  It  may  be  said  of  the  treaty  of  November  3, 1864,  as  was 
said  of  the  Constitution  of  the  United  States  by  Mr.  Justice 
Story,  with  the  approval  of  Chancellor  Kent,  that— 

^^  ^  The  instrument  furnishes  essentially  the  means  of  its  own 
interpretation.^ 

<^ '  The  first  and  fundamental  rule  in  the  interpretation  of  all 
instruments  is  to  construe  them  according  to  the  sense  of  the 
terms  and  the  intention  of  the  parties.  The  intention  of  a  law 
is  to  be  gathered  from  the  words,  the  context,  the  subject- 
matter,  the  efifects  and  consequence,  or  the  reason  and  spirit 
of  the  law.* 

<<  ^  And  the  only  case  in  which  a  literal  meaning  is  not  to  be 
adopted  is  limited  to  the  exception  when  such  construction 
would  involve  a  manifest  absurdity.' 


1  Mackenzie,  Studies  in  Roman  Law,  1880,  pp.  376,  380;  Maokeldy, 
Roman  Law,  section  523;  Colqnhoun,  Roman  Civil  Law,  Vol.  ILp.  35L 

■Mackeldy,  Roman  Law,  section  523;  White,  Recopilacion  of  the  Laws 
of  Spain  and  the  Indies,  pp.  170,  et  seq. 

s  Kent's  Commentaries.  Vol.  I.  p.  243;  note,  citing  Stoiy,  Commentaiiea 
on  the  Constitution  of  the  United  States,  Vol.  L  pp.  382-442. 

'•Story  on  the  Constitution  of  the  United  States,  Vol.  I.  Sec.  400;  Black- 
stone's  Commentaries,  Vol.  L  pp.  59  and  60. 

fi  Story  on  the  Constitution  of  United  States,  VoL  L  Sec.  402,  citing  au- 
thorities. 
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u  i  When  the  words  are  plaiu  and  clear,  and  the  sense  dis- 
tinct aud  perfect  arising  on  them,  there  is  generally  no  neces- 
sity to  have  recourse  to  other  means  of  interpretation.  In 
literal  interpretation  the  rale  observed  is  to  follow  the  sense 
ill  respect  both  of  the  words  and  construction  of  them  which 
is  agreeable  to  common  use  without  attending  to  etymological 
fancies  or  grammatical  refinements.^ 

^^^AU  international  treaties  are  covenants  bona  fide,  and 
are,  therefore,  to  be  equitably  and  not  technically  construed.^ 

"  <  The  principal  rule  has  already  been  adverted  to,  namely, 
to  follow  the  ordinary  and  usual  acceptation,  the  plain  and 
obvious  meaning  of  the  language  employed.  This  rule  is,  in 
fact,  inculcated  as  a  cardinal  maxim  of  interpretation  equally 
by  civilians  and  by  writers  on  international  law, 

^^ '  Vattel  says  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  If  the  meaning  be  evident  and  the 
conclusion  not  absurd,  you  have  no  right  to  look  beyond  or 
beneath  it,  to  alter  or  to  add  to  it  by  conjecture.  Wolf 
observes  that  to  do  so  is  to  remove  all  certainty  from  human 
transactions.^ 

^'  ^  Treaties  are  to  be  interpreted  according  to  their  plain 
sense.* 

*< '  Publicists  are  generally  agreed  in  laying  down  certain 
rules  of  construction  as  being  applicable  when  disagreement 
takes  place  between  the  parties  to  a  treaty  as  to  the  meaning 
or  intention  of  stipulations.  Some  of  these  rules  are  either 
unsafe  in  their  application  or  of  doubtful  applicability;  and 
rules  tainted  by  any  shade  of  doubt,  from  whatever  source  it 
may  be  derived,  are  unfit  for  use  in  international  controversy. 

'* '  Those  against  which  no  objection  can  be  urged,  and  which 
are  probably  sufficient  for  all  purposes,  may  be  stated  as  fol- 
lows: 

"  ^  When  the  language  of  a  treaty,  taken  in  the  ordinary 
meaning  of  the  words,  yields  a  plain  and  reasonable  sense,  sub- 
ject to  the  qualifications,  that  any  words  which  may  have  a 
customary  meaning  in  treaties  differing  from  their  common 
signification  must  be  understood  to  have  that  meaning,  and 
that  a  sense  can  not  be  adopted  which  leads  to  an  absurdity 
or  to  incompatibility  of  the  contract  with  an  accepted  funda- 
mental principle  of  law. 

" '  Treaties  of  every  kind,  when  made  by  the  competent  au- 
thority, are  as  obligatory  upon  nations  as  private  contracts 
are  binding  upon  individuals,  and  these  are  to  receive  a  fair 
and  liberal  interpretation,  according  to  the  intention  of  the 


'  Story  on  the  ConBtitution  of  United  States,  Vol.  I.  Soc.  402. 
2  Phillimore;  International  Law,  Vol.  II.  3  ed.  pp.  94-99,  citing  author- 
ities. 
'Phillimore,  International  Law,  Vol.  II.  3  ed.  p.  99. 
''Hall,  International  Law,  p.  281. 
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contracting  parties,  and  to  be  kept  with  the  most  scmpaloas 
good  faith.  Their  meaning  is  to  be  ascertained  by  the  same 
rales  of  construction  and  course  of  reasoning  which  we  apply 
to  the  interpretation  of  private  contracts,'^ 

^< Applying  these  rules  to  the  words,  the  context,  and  the 
subject-matter  found  in  articles  6  and  9  of  the  treaty  of  Novem- 
ber 3,  1804,  there  would  seem  to  be  no  difficulty  in  ascertaining 
their  precise  intention  and  meaning. 

"The  inftrmity  or  fallacy  disclosed  in  the  reasoning  of  the 
decrees  of  the  liaytian  courts  and  in  the  message  of  the  execu- 
tive of  Hayti,  referring  to  this  case  and  ado[)ting  tlie  views  of 
the  courts,  is,  that  the  judges  and  President  Salomon  reason 
about  the  competition  which  exists  between  the  treaty  and  the 
municipal  law  of  Hayti  as  if  the  question  of  relative  authority 
and  comparative  precedence  was  between  a  municipal  statute 
of  the  United  States  and  a  mnuicipal  statute  of  Hayti.  In 
doing  this  they  lose  sight  of  the  important  fact  that  the  com 
petition  is  between  provisions  contained  in  municipal  statutes 
of  Hayti  and  stipulations  in  a  treaty  of  subsequent  date,  to 
which  Hayti  is  one  of  the  contracting  parties.  It  would  seem, 
from  the  cliaracter  of  the  arguments  submitted  on  behalf  of 
Hayti,  that  counsel  did  not  fail  to  recognize  this  infirmity  in 
the  reasoning  of  the  judicial  and  executive  authorities.  And 
this  seems  to  have  embarrassed  counsel  for  defendant  govern- 
ment and  accounts  for  the  shifting  positions  upon  which  the 
defense  in  this  case  has,  at  ditfereut  times,  rested.  It  seems 
to  be  forgotten  that  the  operation  of  treaty  8tij>ulations  within 
the  jurisdiction  of  a  contracting  party  is  not  a  foreign  inter- 
ference, nor  is  it  the  application  of  extraterritorial  or  foreign 
law.  By  the  constitution  and  law  of  Hayti  a  treaty  is  a  law 
of  the  state. 

"The  treaty  of  November  3, 1864,  is  within  Lorimer's  cate- 
gory of  the  third  class  of  treaties  ^as  sources  of  international 
law;'  treaties  which,  among  other  things,  recognize  the  equal 
rights  of  foreigners  and  natives  before  the  municipal  law.^ 
'  The  value  of  treaties,  as  a  source  of  the  positive  law  of  nations, 
is  supposed  to  have  been  greatly  enhanced  by  the  annex  to 
Protocol  No.  1  of  the  conferences  held  in  Loudon  in  1871  re- 
specting the  clauses  of  the  Treaty  of  Paris  of  1856,  which 
have  reference  to  the  neutralization  of  the  Black  Sea.  The 
protocol  is  in  the  following  words:' 

*<  <  The  plenipotentiaries  recognize  that  it  is  an  essential  prin- 
ciple of  the  law  of  nations  that  no  power  can  liberate  itself 
from  the  engagements  of  a  treaty,  nor  modify  the  stipulations 
thereof,  unless  with  the  consent  of  the  contracting  powers  by 
means  of  an  amicable  arrangement.'" 


^Kent's  Commentaries,  Bk.  1, 13th  ed.  p.  175;  citing  Grotias,  b.  2.0.16, 
Seel;  Puff.  b.  5,  c.  12,  8©c.  1 ;  Kutherforth'8  Inetitntes,  b.2,  c.7;  Vattel,b. 
2,  c.  17;  Eyre,  Ch.  J.,  in  1  Bos.  <&  Pull.  438  and  439;  opinion  of  Sir  James 
Marryat,  cited  in  Chitty  Comm.  Law.  44. 

«  Lorimer*s  Institutes  of  the  Law  of  Nations,  Vol.  I.  pp.  44,^5. 
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inoonsutant  p  *        "Some  of  the  inconsistencies  in  the  posi- 

ti  f  Havti^"  *^^°®  assumed  at  different  times  by  the  de- 
©M  0  yn.  f^n^ann  government  have  been  pointed  out  in 
the  brief  on  behalf- of  complainant.^ 

''It  was  first  maintained  that  the  case  of  Van  Bokkelen  in 
the  Haytian  courts  was  decided  only  on  an  exception ;  that  is 
to  say/that  the  conrt  of  cassation,  affirming  the  judgment  of 
the  conrt  below,  held  that  Van  Bokkelen,  being  an  alien,  the 
said  court  had  no  jurisdiction  over  the  subject-matter.'* 

•'At  a  later  date,  referring  to  the  decision  of  the  courts,  it 
was  argued  that  ^at  the  utmost  the  Haytian  judges  erred  in 
resting  their  decision  upon  grounds  erroneous,  or  open  to  dis- 
cussion; and  the  only  error,  if  any,  which  may  imssibly  be 
charged  to  them,  was  to  set  forth  as  a  ground  for  their  judgment 
that  Van  Bokkelen's  case  did  not  fall  within  the  scope  of  the 
treaty,  instead  of  stating  simply  that  petitioner  had  not  taken 
the  steps  required  to  he  entitled  to  the  rights  guaranteed  him  by 
said  treaty  stipulations.^  ^ 

"As  has  been  said, '  such  a  decision  would,  indeed,  have 
created  an  entirely  different  situation.'^ 

"  In  the  second  argument  or  note  the  Haytian  minister  main- 
tained that  under  article  148  of  the  Haytian  code  of  civil 
procedure  judgment  in  the  Van  Bokkelen  case  was  null  and 
void.  Hi.^  first  proposition  in  regard  to  the  action  of  the  court 
is  that  it  dismissed  Van  Bokkelen's  case  for  want  of  jurisdic- 
tion. His  second  proposition  is  that  the  judgment  of  the 
tribunal  of  Port  au  Prince  must  be  regarded  as  a  hnal  decision 
against  Van  Bokkelen  of  all  the  questions  raised  by  the  plead- 
ings; and  his  third  proposition  is  that  Van  Bokkelen  did  not 
exhaust  the  legal  remedies  afforded  by  municipal  law,  because, 
on  account  of  an  omission  on  the  part  of  the  judges  to  'pass 
upon '  all  the  questions  raised,  the  judgment  was  null  and  void, 
and  Van  Bokkelen  was  therefore  entitled  to  the  extraordinary 
remedy  known  as  '  la  requete  civile.^  ^ 

"  It  is  quite  clear,  from  an  examination  of  article  148  of  the 
Haytian  code  of  civil  procedure,  referred  to  by  Mr.  Preston, 
that  the  judges  are  not  required  to  '  pass  upon '  all  the  points 
raised  in  the  pleadings  in  the  sense  of  judicially  determining 
them,  but  only  of  taking  notice  or  mentioning  them  in  the 
judicial  summary  of  the  proceedings,  which  in  Haytian  pro- 
cedure constitutes  the  judgment.  And  one  of  the  objects  of 
this  requirement  seems  to  be  to  furnish  evidence  to  the  parties 
in  the  judgment  itself  that  none  of  their  points  have  been  over- 
looked.   It  further  appears  that  the  reopening  of  the  jiulg 


>  Brief  of  complainant,  pp.  19,  20. 

*Note  of  Hon.  Stephen  Preston,  minister  from  Hayti,  to  Hon.  Thomas  F. 
Bayard,  Secretary  of  State  of  the  United  States,  August  15,  1887. 

3  "  Statement  of  Facts  and  Points  of  Law,"  by  Hon.  Stephen  Preston, 
minister  of  Hayti,  p.  21,  et  seq. 

*  Brief  of  complainant,  pp.  20-31. 

/Google 


*  Brief  of  complainant,  p.  31. 
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meat  under  that  article  can  be  had  only  <  upon  the  request  of 
tbose  who  have  been  parties,  or  of  those  wlio  have  been  duly 
brought  into  court.'* 

"  Reference  is  again  made  to  the  conflicting  and  contradictory 
positions  assumed,  at  different  stages  of  the  proceedings,  by 
the  defendant  government,  for  the  purpose  of  showing  how 
important  and  necessary  it  has  been  for  the  referee  to  confine 
himself  to  the  narrow  ground  furnished  in  the  single  issue 
suggested  by  the  terms  of  the  arbitration.  The  language  of 
the  protocol  necessarily  iixed  the  decision  of  the  Uaytian 
courts  and  the  action  of  the  executive  of  Hayti  as  the  starting 
point  for  the  referee's  examination  and  decision.*  And  the 
treaties  between  the  high  contracting  parties  were  made  the 
supreme  law  for  his  consideration  and  guidance. 

"  Whether  the  literal,  natural  meaning  of 
Award.  the  language,  or  the  spirit  of  the  treaty  of  No- 

vember 3, 1864,  or  the  common  intention  of  the 
contracting  parties  be  regarded,  I  am  of  opinion,  first,  that 
the  imprisonment  of  Charles  Adrian  Van  Bokkelen,  a  citizen 
of  the  United  States  in  Hayti,  was  in  derogation  of  the  rights 
to  which  he  was  entitled  as  a  citizen  of  the  United  States  under 
stipulations  contained  in  the  treaty  between  the  United  States 
and  Hayti.  Second,  that  the  record  of  the  case  and  the  corre- 
spondence between  the  two  governments  fails  to  disclose  any 
extenuating  circumstances  or  sufficient  justification  for  the 
harsh  treatment  and  protracted  imprisonment  of  Van  Bokkelen 
by  the  constituted  authorities  of  the  Republic  of  Hayti,  not- 
withstanding the  earnest  and  repeated  protests  of  the  repre- 
sentatives of  the  United  Stp-tes;  and  I  award  that  the  republic 
of  Hayti  pay  to  the  United  States,  on  behalf  of  the  representa- 
tives of  Charles  Adrian  Van  Bokkelen,  the  sum  of  sixty  thou- 
sand dollars  ($60,000). 

«^  Witness  my  hand  this  4th  day  of  December,  A.  D.  1888, 
at  the  city  of  Washington. 

"Alex.  Pobteb  Mobsb,  Referee.^^ 

July  14, 1890,  Mr.  Douglass,  minister  of  the 
^^^wlriL**"*     United  States  at  Port  au  Prince,  signed  with 
Mr.  Firmin,  minister  for  foreign  affairs,  a  pro- 
tocol by  which  it  was  provided — 

1.  That  Hayti  should  pay  the  award  in  twelve' equal  install- 
ments of  $5,000  each,  one  such  installment  to  be  paid  every  six 
months,  with  5  per  cent  interest  on  the  unliquidated  part  of 
the  principal. 

^  Note  of  Third  Assistant  Secretary  of  State,  p.  8. 

*  Decree  of  the  court  of  Port  au  Prince,  May  24,  1884;  decree  of  the 
court  of  cassation,  February  26,  1885;  annual  message  of  President  Sal- 
omon, For.  Eel.  U.  8.  1885,  pp.  499, 535, 536. 
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2.  That  as  the  award  became  due  December  4,  1889,  and 
nothing  had  been  paid  on  it,  the  first  installment  should  be 
considered  as  having  become  due  on  that  day,  and  that  two 
installments  with  interest  should  be  paid  at  once. 

3.  That  Hayti  should  then  issue  as  a  guaranty  for  the  pay- 
ment of  the  rest  of  the  award  ten  bonds  of  $5,000  each,  bearing 
interest  at  the  rate  of  5  per  cent^  the  interest  to  cease  as  soon 
us  the  bond  was  paid.^ 

The  last  installment  under  this  agreement  was  paid  in  1895.^ 


1  Mr.  Doaglass  to  Mr.  Blaine,  July  16,  1890. 

«Mr.  Ferres  to  Mr.  Olnoy,  June  21,  1895,  MS.  Diap.  from  Hayti.  See  fur- 
ther as  to  the  payment  of  the  award,  Mr.  Blaine,  Sec.  of  State,  to  Mr. 
Ferres,  Noyemher  29,  1890;  Mr.  Douglass  to.  Mr.  Blaine,  March  9, 1891 ;  Mr. 
Wharton,  Acting  Sec,  to  Mr.  Douglass,  May  5, 1891;  Mr.  Uhl,  Acting  Sec, 
to  Mr.  Smythe,  Decemher  27, 1893:  MSS.  Dept.  of  State. 

The  Juridical  Review,  II.  (1890)  76-78,  has  an  article  entitled  ''Interna- 
tional Arbitration — ^The  Van  Bokkelen  Case.'' 
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MINOR  OR  PENDING  OASES. 
1.  The  Savage  Claim. 

In  September  1851  a  quantity  of  gunpowder  belonging  to 
Mr.  Henry  Savage,  a  citizen  of  the  United  States,  was  imported 
into  Salvador  and  deposited  in  a  temporary  storehouse  at 
Acajutla  which  was  designated  by  the  authorities  for  that 
purpose.  The  agent  of  the  owner  immediately  proceeded  to 
dispose  of  the  powder,  and  had  sold  a  part  of  it  when  in  March 
1852  a  decree,  dated  the  24th  of  the  preceding  month,  was 
published  by  the  Government  of  Salvador  by  which  it  was 
declared  that  in  six  months  from  the  date  of  the  decree  the 
sale  of  gunpowder  should  become  a  monoply  of  the  state,  and 
that  all  gunpowder  remaining  after  the  expiration  of  that 
period  should  be  removed  from  the  country  under  penalty,  of 
being  declared  contraband.  The  decree  further  provided  that, 
upon  the  publication  thereof,  persons  having  gunpowder  should 
forthwith  store  it  at  a  distance  from  all  inhabited  places,  and 
that  a  fine  of  $50  should  be  imposed  upon  any  person  intro- 
ducing for  sale  a  greater  quantity  than  12  pounds. 

It  was  alleged  that  as  a  result  of  this  decree  the  sale  of  Mr. 
Savage's  gunpowder  became  impossible;  that  an  effort  was 
made  to  sell  it  to  the  government,  but  that  the  government 
"declined  to  purchase  except  at  a  price  ruinous  to  the  owner," 
and  that  in  the  end  the  powder  had  to  be  abandoned,  when  it 
was  sequestrated  by  the  government. 

A  claim  for  indemnity  was  presented  to  the  Government  of 
Salvador  on  the  ground  (1)  that  as  the  gunpowder  was  an 
article  of  legal  traffic,  lawfully  imported  and  stored  under  the 
direction  of  the  authorities,  it  was  to  be  considered  as  any 
other  article  of  merchandise,  and  that  the  decree  of  February 
24, 1852,  was  *^to  be  measured  by  the  same  rule  as  would  be 
5627— Yol.  2 55  1855 
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applied  to  commercial  enactments  in  regard  to  any  other  com- 
modities legally  imported;"  (2)  that  the  decree,  being  ex  post 
facto  in  respect  of  the  powder  in  question,  violated  the  consti- 
tution of  Salvador,  which  declared  ''any  statute  having  a 
retroactive  effect  to  be  unjust,  oppressive,  and  null,"  and  that 
the  sequestration  of  the  powder  violated  another  article  of 
the  constitution  by  whicli  it  was  declared  that  the  property 
of  individuals  should  not  be  taken  for  public  purposes  without 
a  previous  payment  of  its  value;  and  (3)  that  citizens  of  the 
United  States  were  entitled  to  the  protection  of  the  constitu- 
tional guaranties  under  Article  III.  of  the  treaty  between  the 
United  States  and  Salvador  of  January  2,  18o0,  by  which  it 
was  provided  that  the  citizens  of  each  of  the  high  contracting 
parties  should  have  within  the  country  of  the  other  "the 
power  *  *  *  to  engage  in  all  kinds  of  trade,  manufactures, 
and  mining  upon  the  same  terms  with  the  native  citizens,"  to 
"enjoy  all  the  privileges  and  concessions  in  these  matters 
which  are  or  may  be  made  to  the  citizens  of  any  country,"  and 
to  "enjoy  all  the  rights,  privileges,  and  exemptions  in  naviga- 
tion, commerce,  and  manufactures  which  native  citizens  do  or 
shallenjoy,  submitting  themselves  to  the  laws,  decrees,  or  usages 
there  established  to  which  native  citizens  are  subjected."* 

Mr.  Partridge,  United  States  minister,  writing  to  Mr.  Sew- 
ard from  San  Salvador,  February  25, 1864,  reported  that  he 
had  had  an  interview  with  the  provisional  president  of  the 
country  in  relation  to  the  long-pending  claim  of  IJenry  Savage, 
who  was  then  a  resident  of  Guatemala.  Tbe  president  was 
ready  to  refer  it  to  arbitration,  each  party  to  designate  an 
arbitrator  and  the  arbitrators  to  choose  an  umpire.  Mr.  Part- 
ridge observed  that  the  claim  of  Mr.  Savage  was  not,  in  his 
opinion,  "  a  clear  and  indisputable  one  for  the  amount  he  asks. 
There  are,"  continued  Mr.  Partridge,  "many  equities  upon  the 
other  side,  and  many  delays  and  failures  on  his  part  to  comply 
with  tlie  regulations  of  the  government  (in  regard  to  the 
storage,  etc.,  of  gunpowder,  for  the  taking  of  which  his  claim 
arises),  so  that,  as  it  seems  to  me,  an  arbitration  would  offer 
precisely  the  appropriate  mode  of  disposing  of  the  matter." 

On  April  13,  180,4,  Mr.  Partridge  reported  that  he  had 
received  a  letter  from  Mr.  Savage  expressing  his  satisfaction 
with  the  disposition  of  the  government  to  submit  the  case  to 

'  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Borland,  January  19,  1854 ;  Mr.  Marcy 
to  Mr.  MarJing,  April  21,  1?<55,  MSS.  Dept.  of  State. 
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arbitration.  Soon  afterward  Mr.  Savage,  at  Mr.  Partridge's 
request,  visited  San  Salvador,  and  an  agreement  was  made 
with  the  government  of  Salvador  to  submit  the  claim  to  arbi- 
tration in  Guatemala  on  June  1, 1864.  An  agreement  to  that 
effect  was  signed  May  4  in  triplicate,  one  of  the  copies  being 
retained  in  the  legation  at  San  Salvador.  Of  the  other  copies 
one  was  retained  by  the  Salvadoriau  Government,  while  the 
other  was  sent  with  the  papers  in  the  case  to  the  United  States 
legation  in  Guatemala.^  Mr.  Partridge's  j^roceedings  were 
approved.* 

March  17, 1865,  Mr.  Partridge  reported  that  the  referees, 
Messrs.  M.  J.  Dardon,  A.  Andreu,  and  Fermiu  Armas,  had, 
on  the  21st  of  tbe  preceding  month,  "  finally  adjudicated  "  the 
claim  "in  favor  of  Mr.  Savage"  by  awarding  him  ^^four  thou- 
sand four  hundred  and  ninety  seven  dollars  and  fifty  cents 
(deducting  therefrom  the  amount  of  duties  due  on  said  gun- 
l)owder  and  still  remaining  unpaid),  with  interest  on  said 
amount  at  the  rate  of  six  per  cent  per  annum  from  the  tenth 
day  of  December  1852  until  paid." 

J.  The  Ashmoee  Fishery. 

In  a  dispatch  of  October  22, 1884,^  Mr.  John  Russell  Young, 
then  United  States  minister  at  Peking,  reported  to  the  Depart- 
ment of  State  the  settlement  at  Swatow,  by  arbitration,  of  a 
case  known  as  that  of  the  Ashmore  Fishery.  It  appeared  that 
the  fishery  in  question,  which  was  locally  known  as  the  Sun 
Bue  fishery,  was  purchased  by  Mr.  Ashmore  in  1872  from  its 
Chinese  owner,  and  that  it  was  enjoyed  by  Mr.  Ashmore  with- 
out molestation  till  the  end  of  the  year  1881,  when  the  foreign 
consuls  at  Swatow  asked  for  the  removal  of  some  fishing  stakes 
below  that  port,  which  stakes  belonged  to  the  people  of  a  neigh- 
boring village,  and  which  obstructed  navigation.  The  stakes 
were  ordered  to  be  removed,  but  their  owners  "made  an  out- 
cry and  demanded  that  other  places  should  be  assigned  to 
them;"  and  in  order  to  pacify  thepe(jple  permits  were  given  to 
them  by  the  authorities  to  fish  elsewhere.  These  permits  being 
couched  in  vague  terms,  the  holders  of  them  '*  organized  them- 
selves into  a  new  fishing  comi)any  and  pounced  on  Ashmore's 
fishery."     Mr.  Ashmore  complained  against  the  trespassers, 

'  Mr.  Partridge  to  Mr.  Seward,  May  6,  1864,  MSS.  Dept.  of  State. 
2  Mr.  Seward  to  Mr.  Partridge,  July  29,  1864. 
'MSS.  Dept.  of  State. 


Digitized  by 


Google 


1858        INTERNATIONAL  ARBITRATIONS. 

but  failed  to  obtain  redress.  This  failure  he  alleged  to  be  due 
to  the  "  arbitrary  and  unjust  procedure  of  the  Cheng  Ilai  mag- 
istrate," in  respect  of  which  there  were  many  allegations  and 
counter  allegations  which  it  would  be  profitless  to  review.  Mr. 
Ashmore  oflfered  to  settle  the  claim  (1)  by  selling  out  his  rights 
to  the  Chinese  authorities  or  (2)  by  accepting  a  restoration  of 
the  fishery  entire,  with  indemnity  for  the  losses  of  himself  and 
his  tenants  in  consequence  of  their  disturbance. 

In  1884  Mr.  Young  visited  Swatow,  and  while  there  received 
from  Mr.  Ashmore  certain  representations  in  regard  to  the  tat- 
ter's grievance.  Mr.  Young  in  consequence  held  two  long  con- 
versations with  the  taotai  as  to  the  merits  of  the  controversy, 
and  finally  suggested  that  two  of  the  foreign  consuls  at  Swatow 
should  be  selected  as  arbitrators  to  hear  and  decide  the  case. 
The  taotai  at  length  accepted  this  proposition,  and  the  consuls 
of  Great  Britain  and  the  Netherlands  were  named,  the  minis- 
ters of  their  respective  countries,  at  Mr.  Young's  request,  per- 
mitting them  to  act  in  the  matter.  The  arbitrators  awarded  to 
the  plaintiff  the  sum  of  $4,600,  which  was  duly  paid.  Mr. 
Young  thought  that  '^  substantial  justice"  had  been  done,  and 
caused  an  expression  of  his  thanks  to  be  conveyed  to  the 
arbitrators. 

The  award  was  as  follows : 

"  We,  George  Phillips,  H,  B.  M.  Consul,  officiating  at  Swatow, 
and  Eobert  Hunter  Hill,  H.  N.  M.  Consul  at  Swatow,  having 
been  requested  by  H.  E.  the  Hon.  J.  Bussell  Young,  E.  E.  & 
M.  P.  of  the  U.  S.  at  Peking,  and  Chang,  Taot'ai  of  the  Hui 
Chao  Kia  Intendancy  in  the  Province  of  Kuang  tung,  to  arbi- 
trate in  a  matter  as  to  the  sum  of  money  the  Rev.  Dr.  Ash- 
more, a  U.  S.  citizen,  residing  at  Swatow,  fs  held  to  be  entitled 
to  receive  from  the  Chinese  Government,  for  giving  uj)  to  them 
his  title  deeds  to  a  certain  fishery  ground,  from  which  he  for 
many  years  has  received  an  income  of  four  hundred  dollars  a 
year. 

"  We,  after  deliberately  and  carefully  weighing  the  facts  of 
this  case,  hold  it  as  our  opinion,  that  the  Rev.  Dr.  Ashmore 
should  receive  from  the  Chiuese  Government  for  giving  up 
his  right  and  title  to  the  said  fishery  ground,  the  sum  of  four 
thousand  six  hundred  dollars. 

"We  hold  Dr.  Ashmore  to  be  entitled  to  that  sum  for  the 
following  reasons: 

"  Dr.  Ashmore,  by  giving  up  his  deeds  to  this  fishery  ground, 
loses  four  hundred  dollars  per  annum,  and  he  should  injustice 
be  paid  a  sum  which  would  without  difficulty  give  him  in  a  like 
venture  the  same  amount  of  interest. 
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"The  Chinese  authorities  admit  that  for  two  years  Dr.  Ash- 
more  has  not  received  the  rental  of  the  fishery  ground,  which 
amounts  to  eight  hundred  dollars. 

"  This  sum  we  consider  he  is  entitled  to  receive. 

"  The  fact  that  Dr.  Ashmore  was  not  willing  to  part  with  his 
deeds,  and  that  he  is  for  the  moment  deprived  of  a  good  invest- 
ment, should  be  taken  into  onsideration,  and  in  estimating  the 
value  of  the  fishery  a  certain  sum  has  to  be  added  to  the  pur- 
chase money.  This  we  have  done,  and  we  have  fixed  the  sum 
to  be  due  Dr.  Ashmore  on  the  three  counts,  viz :  The  loss  of  two 
years  rental;  the  value  of  the  property;  and  recompense  for 
compulsory  sale,  at  $4,600. 

«'In  arriving  at  this  decision  we  think  we  on  the  one  hand 
have  dealt  fairly  with  the  Chinese  Government,  for  we  argue 
that  if  Dr.  Ashmore  could  get  a  rental  of  $400  a  year  for  the 
fishery  ground  the  Chinese  Government  will  on  receipt  of  the 
deeds  be  in  a  position  to  relet  it  for  a  like  amount;  we  think 
on  the  other  hand,  that  taking  into  consideration  the  nature  of 
the  property,  we  could  not  in  fairness  award  Dr.  Ashmore  a 
larger  amount  than  we  have  done,  which  amount  with  the 
interest  attainable  upon  investments  of  a  kindred  character  in 
China  will  always  bring  him  in  the  amount  of  which  he  has 
been  deprived,  and  at  the  same  time  cover  all  that  can  be 
fairly  claimed.  This  amount  of  $4,600  to  be  paid  two  months 
from  today  the  24th  May,  1884. 

"Given  under  our  hands  and  seals  of  office  this  twenty-fourth 
day  of  May,  1882. 

[SEAL.]  "Geo.  Phillips, 

"-ff.  B,  MJs  Consulj  officiating  at  Swatow, 

[SEAL.]  "RoBT.  H.  Hill, 

^^ Acting  Netherlands  Consul.^  ^ 

3.  Riots  at  Port  au  Prince. 

On  September  22, 1883,  at  a  time  of  civil 
CivU  Commotions,  commotion  in  Hayti,  a  riot  took  place  in  Port 
au  Prince.  It  was  caused  by  twenty  or  thirty 
people,  who  started  a  fight  in  the  streets,  accompanied  with 
revolutionary  outcries  against  the  government  of  President 
Salomon.  Failing  to  obtain  the  popular  response  which  they 
expected,  they  stole  away  and  concealed  themselves  in  various 
private  houses  and  in  some  of  the  consulates.  Not  long  after- 
ward, however,  government  troops  appeared  on  the  scene  and 

^  It  was  at  oDe  time  in  contemplation  to  submit  to  arbitration  what  was 
known  as  the  Peiho  claim  against  Japan,  for  the  seizare  of  that  vessel,  the 
property  of  a  citizen  of  the  United  States,  by  the  Japanese  anthorities  in 
1869.  (Mr.  F.  W.  Seward,  Acting  Sec,  to  Mr.  RoUins,  Febrnary  10.  1879, 
MS.  Dom.  Let.  CXXVI.  413.)  The  claim  was  directly  settled  in  1880. 
(Mr.  Payson,  Third  Assistant  Sec,  to  Mr.  Hackett,  Nov.  8, 1880>  MS.  Dom. 
Let.  CXXXV.  207.) 
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indulged  in  various  acts  of  violence.  The  number  of  lives 
lost  was  not  large,  but  there  was  much  destruction  and  pillage 
in  the  heart  of  the  city,  where  hundreds  of  valuable  buildings 
were  burned. 

On  the  23d  of  September  the  scenes  of  the  preceding  day 
were  reenacted  and  aggravated.  The  special  cause  of  the 
excitement  appears  to  have  been  the  landing  at  Port  au  Prince 
of  General  Piquant,  who  had  been  wounded  by  insurgents  at 
Miragoane.  The  lives  of  all  those  who  were  suspected  of  dis- 
affection to  the  government  were  put  in  jeopardy,  and  their 
property  was  destroyed.  Indeed,  so  general  was  the  fury  and 
excitement  of  the  soldiers  and  of  the  loyal  element  of  the  pop- 
ulation that  they  used  their  firearms  and  torches  with  little 
discrimination.  Ko  respect  was  paid  to  foreign  flags.  Diplo- 
matic and  consular  officers  were  forced  to  appeal  to  foreign 
men-of-war  in  the  harbor  for  protection,  and,  in  order  to  stay 
the  destruction  of  life  nnd  tbe  pillage  and  burning  of  jirop- 
erty,  were  finally  compelled  to  threaten  the  bombardment  of 
the  city,  including  the  national  palace.  The  minister  of  the 
United  States  was  at  the  time  absent  on  leave,  and  there  was 
no  American  man  of  war  in  the  harbor;  and  the  vice-consul- 
general  of  the  United  States  did  not  sign  the  ultimatum.  It 
was  subscribed,  however,  by  the  diplomatic  or  consular  repre- 
sentatives of  Belgium,  France,  Germany,  Great  Britain,  the 
Netherlands,  Spain,  and  Sweden  and  Norway,  and  troops  were 
landed  with  the  permission  of  the  government  from  British, 
French,  and  Spanish  men-of-war. 

During  the  two  days  of  pillage  and  destruction  the  records 
and  furniture  of  the  department  of  foreign  affairs,  finance,  and 
commerce  were  almost  wholly  destroyed,  and  among  the  pri- 
vate individuals  who  were  injured  in  person  or  property,  or  in 
both,  were  various  foreigners.  Of  these,  six  were  American 
citizens,  all  of  whom  lost  property,  and  two  of  them  were 
physically  maltreated  by  the  government  troops.^ 

After  much  negotiation  it  was  agreed  that 
Mixed  Commiflsioxi.  a  mited  commission  of  four  persons,  two  Amer- 
icans and  two  Haytians,  should  be  appointed. 
Pursuant  to  this  agreement  Charles  Weymau  and  Edward 
Cutts  were  named  on  tlie  part  of  the  United  States,  and  B. 
Lallemaud,  president  of  the  tribunal  of  cassation,  and  0.  A. 


^Mr.LangBton  to  Mr.  Frelinghuyseii,  November  20, 1883,  For.  BeL  1883, 
594. 
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Preston  on  the  part  of  Hayti.^  Dr.  J.  B.  Terras  was  afterward 
substituted  for  Mr.  Cutts  and  St^gu  Gentil  for  Mr.  Preston.^ 
No  formal  convention  was  concluded,  but  it  was  arranged  by 
corresi)ondence  that  the  indemnities  should  be  paid  in  Ameri- 
can money  or  its  equivalent,  less  a  commission  of  10  per  cent 
to  a  commercial  house  for  redeeming  the  awards.  The  question 
as  to  the  commission's  jurisdiction  of  the  subject  of  nationality 
was  disi)Osed  of  by  the  admission  by  the  Haytian  secretary  of 
state  of  the  American  nationality  of  all  the  claimants  whose 
cases  were  prosecuted  by  the  United  States  minister.^ 

On  the  22d  and  24th  of  April  1885  the  commissioners  agreed 
on  the  amonnt  to  be  allowed  on  all  the  claims  but  two.  The 
total  amount  awarded  was  $5,700. 

The    claims  on  which   the  commissioners 

The  Williamfl  and  -i  j        ^  ^  i  n  .  .  ■• 

_  •  (ji  •  could  not  agree  were  those  of  two  widows, 
named  Williams  and  Fournier,  who  demanded, 
respectively,  $16,000  and  $1,500,  in  each  case  for  the  destruc- 
tion of  a  house.  The  Haytian  commissioners  denied  the 
claimants'  right  to  indemnity  on  the  ground  that  foreigners 
were  unable  under  Haytian  law  to  hold  real  property.  The 
American  commissioners  maintained  that  they  were  entitled 
to  indemnity  on  the  sole  fact  of  possession.  This  difference 
was  referred  to  the  two  governments.'*  The  Government  of 
the  tTnited  States  took  the  ground  that  as  the  claimants 
held  title  deeds  to  their  houses,  and  no  legal  proceedings  had 
ever  been  taken  to  dispossess  them,  they  were  entitled  to 
retlress  for  having  been  violently  deprived  of  their  pro])erty 
under  circumstances  for  which  the  government  acknowledged 
its  liability.  Titles,  said  the  [Jnited  States,  could  not  be 
determined  by  violence.  Even  if  the  sole  title  wjis  that  of 
possession,  the  owner  could  be  dispossessed  only  by  process 
of  law;  and  in  the  present  instance  the  case  of  the  claimants 
was,  it  was  maintained,  strengthened  by  the  fact  that  the  gov- 
ernment, which  was  the  only  party  entitled  to  make  complaint, 
had  i)ermitted  them  to  remain  in  i)ossession.®  The  Haytian 
Government  at  first  refused  to  admit  these  positions,  saying 
that  the  rule  which  it  sought  to  apply  to  the  claims  in  question 
had  been  accepted  by  the  representatives  of  other  powers.^  In 
the  end,  however,  it  settled  the  claims  by  paying  to  the  min- 


» For.  Rel.  1885,  p.  500. 

^  Id.  520. 

« Id. 505-519. 

« Id. 525. 

•Id. 504. 

•5^.540. 
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ister  of  the  United  States  on  l!fovember  30, 1887,  the  sum  of 
$9,000,  of  which  $8,000  were  for  Mrs.  Williams  and  $1,000  for 
Mrs.  Foumier.^ 

4.  The  Kellett  Case. 

In  1896  Mr.  E.  Y.  Kellett,  United  States  vice-consul- general 
in  Siam,  visited  Ohiengmai  on  business  relating  to  the  estate  of 
an  American  citizen.  On  the  evening  of  November  19  his 
clerk,  Nai  Sye,  an  educated  native,  while  on  his  way  to  the 
post-office,  accompanied  by  a  servant  with  a  lantern,  was  ar- 
rested by  some  military  police  and  conducted  to  the  police 
station  on  a  charge  of  violating  the  ordinances  by  carrying  a 
dangerous  stick  at  night.  The  stick  seems  to  have  been  a  light 
cane  with  an  engraved  silver  head.  When  Mr.  Kellett  heard 
of  the  arrest  he  proceeded  to  the  police  station  and  made  a 
protest,  and,  failing  to  receive  a  satisfactory  explanation  of  the 
affair,  demanded  his  clerk's  release.  The  clerk  does  not  appear 
to  have  been  at  the  moment  detained.  At  any  rate  he  was  not 
prevented  from  going  with  Mr.  Kellett  away  from  the  station, 
though  the  authorities  required  him  to  leave  his  stick  behind. 
Up  to  this  point '^ both  sides  had  possibly  been  excited  and 
used  strong  language,"  but  nothing  had  occurred  that  could 
not  have  been  '^smoothed  over  the  next  day."  But  when  Mr. 
Kellett  had  proceeded  about  50  yards  from  the  station  he  was 
suddenly  surrounded  by  fifteen  or  twenty  soldiers,  some  of 
whom  attacked  him  with  the  butts  of  their  rifles,  while  others 
stood  about  with  arms  in  their  hands.  Mr.  Kellett  at  first  en- 
deavored to  resist,  but  soon  desisted.  The  object  of  the  attack 
seems  to  have  been  the  rearrest  of  Sye,  who  was  seized  and 
carried  away.  When  this  was  effected  Mr.  Kellett,  who  was 
bruised  about  the  shoulders  but  not  disabled,  was  allowed  to 
proceed  to  his  home.  Two  hours  later  Sye  was  released  by 
order  of  the  chief  commissioner  and  sent  to  Mr.  Kellett's  resi- 
dence.* 

Both  sides  made  a  report  of  the  affair  to  Bangkok;  and  the 
legation  of  the  United  States,  on  being  informed  of  the  facts, 
presented  to  the  Siamese  Government  a  formal  complaint. 
Siam  was  disposed  to  throw  the  blame  of  the  affair  upon  Mr. 
Kellett,  and  promised  an  investigation  by  a  Siamese  tribunal. 
The  legation,  however,  in  view  of  the  provisions  of  the  trea- 


'Mr.  Thompson,  Minister  to  Ilayti,  to  Mr,  Bayard,  Sec.  of  State,  Decem- 
ber 1,  1888,  MSS.  Dept.  of  State. 
«Siam  l^ree  Preas,  November  15,  1897. 
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ties  iu  regard  to  extraterritorial  jurisdiction  and  of  the  official 
character  of  Mr.  Kellett,  asked  for  an  investigation  by  a  mixed 
commission,  and,  while  the  discussion  was  pending,  a  visit 
was  paid  to  Bangkok  by  the  U.  S.  S.  Machias.  At  length  Mr. 
Barrett,  the  minister  of  the  United  States,  proposed  that  the 
mixed  commission  should  be  constituted  as  a  board  of  arbitra- 
tion ;  and  to  this  proposal  the  Siamese  Government  acceded. 
September  20, 1897,  the  arbitrators  rendered  the  following 
award : 

"Whereas  we,  the  undersigned,  have  been  duly  appointed 
and  authorized  respectively  by  the  United  States  and  Siamese 
Governments  to  investigate  a  certain  alleged  assault  upon  the 
United  States  vice  consul-general,  Mr.  E.  V.  Kellett,  atChieng- 
mai,  in  November  1896,  and  to  arbitrate  all  questions  of  law, 
fact,  and  reparation  of  said  alleged  assault; 

"Whereas  we  have  held  an  investigation  in  both  Bangkok 
and  Ohiengmai  and  have  heard  all  evidence  obtainable  in  this 
matter; 

"  Whereas  from  said  investigation  it  appears  that  on  the 
19th  of  November,  189i),  at  about  7  p.  m.,  after  and  following 
certain  difficulties  between  the  said  vice  consul-general  of  the 
United  States  and  soldiers  of  His  Siamese  Majesty's  army 
acting  as  police,  in  regard  to  the  arrest  of  a  clerk  of  said 
vice-consul-general  of  the  United  States,  the  said  vice-consul- 
general  was  assaulted  in  one  of  the  main  streets  of  Ohiengmai 
by  a  number  of  said  soldiers; 

"  Whereas  this  unfortunateinoident  could  have  been  avoided, 
or  at  least  its  gravity  lessened,  if  the  Nai  lioi  Ake — i.  e.  Cap- 
tain— Luang  Phuvanat,  the  officer  in  command  of  the  soldiers 
who  committed  the  said  assault,  had  taken  the  steps  which  his 
duty  and  the  circumstances  required ; 

"Whereas  the  Nai  Koi  Tri— i.  e.  Sublieutenant — Choi, under 
whose  immediate  command  the  soldiers  who  committed  the 
said  assault  were  placed  and  who  was  present  when  the  said 
soldiers  committed  the  assault,  did  nothing  to  prevent  them 
from  inflicting  injuries  upon  the  person  of  the  vice-consul- 
general; 

"Whereas  Nais  Kram,  Niem,  and  Phun,  ordinary  soldiers, 
while  obeying  certain  orders,  are  convicted  of  having  tran- 
scended such  orders,  and  of  having  struck  several  times  the 
said  vice-consul-general,  using  to  that  effect  the  butts  of  their 
rifles,  and  inflicting  bruises  upon  his  body; 

"  Whereas  the  conduct  of  the  said  officers  and  soldiers  is,  to 
a  certain  extent,  excusable  from  the  excitement  resulting  from 
the  unusual  and  imprudent  steps  taken  by  the  vice-consul-gen- 
eral in  this  matter; 

"  Therefore  we  have  agreed  on  the  folloxcing : 

"  I.  The  Nai  Roi  Ake — i.  e.  Captain — Luang  Phuvanat,  shall 
be  recalled  to  Bangkok  without  delay  after  the  publication  of 
this  decision;  he  shall  be  reprimanded  in  the  presence  of  an 
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official  of  the  United  States  legation,  in  Bangkok,  and  a 
Siamese  official  of  equal  rank;  lie  shall  lose  the  grade  he  holds 
in  His  Siamese  Majesty's  army,  and  shall  be  reduced  to  the 
grade  of  imi  roi  toh — i.  e.  Lieutenant — from  which  he  shall  not 
be  promoted  for  a  period  of  two  yt»ars  from  date  of  reprimand ; 
he  shall  be  suspended  from  the  army  without  pay  for  a  period 
of  one  year  from  date  of  reprimand;  he  shall  not  return  to 
Chiengmai  within  live  years  from  date  of  this  decishm. 

"  The  Nai  Roi  Tri — i.  e.  Sublieutent — Choi,  shall  l>e  recalled 
to  Bangkok  without  delay  after  the  publication  of  this  de<dsion ; 
he  shall  be  reprimanded  in  the  presence  of  an  official  of  the 
United  States  legation,  in  Bangkok,  and  a  Siamese  official  of 
equal  rank;  he  shall  not  be  open  to  promotion  for  a  period  of 
eighteen  months  from  date  of  reprimand;  he  shall  be  sus- 
pended from  the  army  without  pay  for  a  period  of  six  months 
from  date  of  reprimand;  he  shall  not  return  to  Chiengmai 
within  live  years  from  the  date  of  this  decision. 

'^111.  Nais  Kram,  Niem,  and  Phun  shall  be  recalled  to 
Bangkok  without  dely  after  the  publication  of  this  decision; 
they  shall  be  reprimanded  in  the  presence  of  an  official  of  the 
United  States  legation  in  Bangkok  and  a  Siamese  official  of 
equal  rank;  they  shall  be  de])rive<l  of  their  pay  during  three 
months  from  date  of  reprimand;  they  shall  not  return  to  Chi- 
engmai within  five  years  from  date  of  this  decision. 

*'  We  have  also  agreed: 

"A.  His  Siamese  Majesty's  Government  shall  express  its 
official  regrets  to  the  United  States  Government,  through  the 
latter's  representative  in  Bangkok,  that  soldiers  of  His  Siam- 
ese Majesty's  army  committed  an  assault  upon  the  person  of 
a  consular  official  of  the  United  States,  and  shall  duly  instruct 
the  chief  commissioner  of  the  Monthon  Laochieng,  Phya  Song 
Suradij,  to  take  such  steps  as  will  prevent  a  repetition  of  such 
an  incident. 

"  B.  That  copies  of  this  decision  shall  be  published  in  the 
official  gazettes  of  both  Governments  within  a  reasonable  time 
after  their  acquaintance  with  the  same,  and  one  shall  be  posted 
on  the  gateway  of  tlie  police  station  in  Chiengmai  for  not 
less  than  three  weeks  and  within  seventy-five  days  of  the  date 
of  said  decivsion. 

"  Done  in  du])licate  at  Chiengmai  this  twentieth  day  of  Sep- 
tember, eighteen  hundred  and  ninety-seven  (20th  September, 
1897). 

*'JoHN  Barrett, 
^^Minister  Resident  and  Consul- General 
of  the  United  States^ 
^^ Arbitrator  on  behalf  of  the  United  States  Government. 

"Pierre  Orts, 
^^ Assistant  Legal  Adviser  to  H.  IS.  M.^s  Government^ 

^^ Arbitrator  on  behalf  of  H.  IS.  M.^s  Government.^ 
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5.  The  Dblaooa  Bay  Railway. 

In  his  annaal  message  to  Congress  of  De- 

AnnQalKessageof  cember  1,  1890,  the  President  of  the  United 

Beoember  1, 1890.  q^^^^  referred  as  follows  to  a  difference  which 

had  arisen  with  Portugal  touching  the  Delagoa  Bay  Railway: 

"In  the  summer  of  1889  an  incident  occurred  which  for  some 
time  threatened  to  interrupt  the  cordiality  of  our  relations  with 
the  Government  of  Portugal.  That  government  seized  the 
Delagoa  Bay  Railway,  which  was  constructed  under  a  conces- 
sion granted  to  an  American  citizen,  and  at  the  same  time  an- 
nulled the  charter.  The  concessionary,  who  had  embarked  his 
fortune  in  the  enterprise,  having  exhausted  other  means  of 
redress,  was  compelled  to  invoke  the  protection  of  his  govern- 
ment. Our  representations,  made  coincidently  with  those  of 
the  British  Government,  whose  subjects  were  also  largely 
interested,  happily  resulted  in  the  recognition  by  Portugal  of 
the  propriety  of  submitting  the  claim  for  indemnity,  growing 
out  of  its  action,  to  arbitration.  This  plan  of  settlement  hav- 
ing been  agreed  upon,  the  interested  parties  readily  concurred 
in  the  proposal  to  submit  the  case  to  the  judgment  of  three 
eminent  jurists,  to  be  designated  by  the  President  of  the  Swiss 
Republic,  who,  upon  the  joint  invitation  of  the  Governments 
of  the  United  States,  Great  Britain,  and  Portugal,  has  selected 
persons  well  qualified  for  the  task  before  them.^ 

The  first  step  of  the  Government  of  the 
Prior  Hegfotiati0nfl.  United  States  toward  intervention  in  respect 
of  the  Delagoa  Bay  Railway  was  taken  in  May 
1889,  on  the  9th  of  which  month  Mr.  Blaine,  as  Secretary  of 
State,  instructed  Mr.  Lewis,  then  minister  of  the  United 
States  at  Lisbon,  to  send  to  the  Department  of  State  all  the 
documents  relating  to  the  grant  by  the  Portuguese  Govern- 
ment to  Edward  MacMurdo,  a  citizen  of  the  United  States,  of 
the  concession  for  the  construction  and  operation  of  the  rail- 
way.* On  the  19th  of  the  next  month  Mr.  Blaine  further 
instructed  Mr.  Lewis  that  it  was  reported  that  the  Portuguese 
Government  intended  to  take  possession  of  the  railway  on  the 
24th  of  June;  and  he  expressed  the  hope  that  no  decisive 
action  might  be  taken  till  the  Government  of  the  United 
States  could  investigate  the  case  and  make  known  any  objec- 
tions it  might  desire  to  express.  At  the  same  time  he  reserved 
all  the  rights  of  the  United  States  in  the  matter.^  In  due 
time  Mr.  Blaine  was  informed  that  the  concession  had  been 


J  Telegram,  May  9, 1889,  MSS.  Dept.  of  State, 
s Telegram,  Jane  19,  1889,  Id. 
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canceled.  He  then  directed  Mr.  Lewis  to  enter  a  formal  protest, 
reserving  all  rights  which  the  heirs  of  Mr.  MacMurdo,  who 
had  then  died,  or  other  American  citizens,  might  have  in  the 
concession;^  and  he  subsequently  instructed  Mr.  Loring,  who 
had  succeeded  Mr.  Lewis  as  minister  at  Lisbon,  to  inform  the 
Portuguese  Government  that  the  United  States,  after  careful 
investigation,  viewed  the  forfeiture  of  the  concession  and  the 
confiscation  of  the  railway  as  unwarranted  and  unjust."^ 

Ooincidently  with  the  making  of  these  representations  to 
the  Portuguese  Government,  Mr.  Blaine  caused  Mr.  Lincoln, 
then  minister  of  the  United  States  in  London,  to  inform  the  for- 
eign office  that  the  Government  of  the  United  States  would 
actively  cooperate  with  that  of  Her  Majesty  to  secure  the  respec- 
tive rights  of  the  American  and  British  investors  and  stockhold- 
ers who  had  been  injured  by  the  action  of  the  Portnguese  Gov- 
ernment in  relation  to  the  railway.^  Lord  Salisbury  expressed 
gratification  with  this  offer,  and  gave  Mr.  Lincoln  a  copy  of 
his  instructions  to  the  British  minister  at  Lisbon  of  September 
10, 1889,  containing  the  demand  of  Her  Majesty^s  government 
upon  Portugal.  On  the  8th  of  November  Mr.  Blaine  dispatched 
to  Mr.  Loring  the  following  instructions,  setting  forth  the  con- 
clusions of  the  United  States  on  the  subject  in  controversy:^ 

"Department  of  State, 

"  Washingtonj  November  5, 1889. 

"  Sir  :  Referring  to  previous  correspondence  on  the  subject 
of  the  seizure  by  the  Portuguese  Government  of  the  Delagoa 
Bay  Railway,  1  have  now  to  acquaint  you  with  the  views 
which  this  government,  after  careful  consideration  of  the  facts, 
has  reached  on  that  subject. 

"On  December  14, 1883,  Edward  MacMurdo,  a  citizen  of  the 
United  States,  received  from  the  Portnguese  Government  a 
concession  for  the  construction  of  a  railway  from  the  port  of 
Louren^'o  Marques  to  the  frontier,  between  the  territory  of 
Portugal  and  the  Transvaal.  The  line  of  the  railway  so  to  be 
constructed  and  its  extent  were  subsequently  defined  by  ])lans 
approved  by  the  Portuguese  Government  on  October  30, 1884. 

"  In  accordance  with  the  provisions  of  his  concession,  Colonel 
MacMurdo  at  once  proceeded  to  form  a  company  tor  the  con- 
struction of  the  railway,  whieh  bore  the  title  of  the  Louren<;o 
Marques  and  Transvaal  Railway  Company,  and  was  organized 
in  Portugal.   This  company  after  several  extensions  of  time  was 


» Telegram,  July  1,  1889,  MS. 
"Telegram,  October  12,  1889,  MS. 
'Telegram,  October  7,  1889,  MS. 
^MSS.  Dept.  of  State. 
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unable  to  ])rocnre  funds  with  which  to  complete  the  contract, 
and  Colonel  MacMurdo  then  souglit  to  obtain  the  necessary 
capital  in  England.  His  efforts  in  that  direction  resulted  in  the 
formation  in  London  of  the  Delagoa  Bay  and  East  African 
Eailway  Company,  and  under  the  auspices  of  this  organization 
the  funds  required  for  the  completion  of  the  railway  were 
secured.  In  these  various  transactions  Colonel  MacMurdo,  who 
remained  all  through,  as  the  original  concessionaire,  a  respon- 
sible party  for  the  completion  of  the  road,  took  and  paid  for 
a  large  amount  of  stock  and  bonds,  and  his  proceedings  for 
the  formation  of  the  British  company  had  the  approval  of  the 
Portuguese  Government,  the  only  reservation  which  it  made 
in  regard  thereto  being  that  the  consession  should  not  be 
transferred  to  the  British  company.  With  this  reservation  it 
was  understood  on  both  sides,  as  appears  by  the  corre- 
spondence, that  the  British  company  might  hold  a  part  or 
even  all  the  shares  of  the  Portuguese  company. 

"Tbe  capital  was  raised  and  the  construction  of  the  road 
proceeded  with,  in  accordance  with  the  plans  approved  by  the 
Portuguese  Government  on  October  30,  1884.  No  intimation 
of  any  change  in  those  plans  was  made  until  July  1887,  on  the 
24th  of  which  month  a  plan  was  presented  to  the  resident 
engineer  of  the  British  company  at  Louren^o  Marques  by  the 
Portuguese  official  engineer,  Major  Machado,  with  a  letter  in 
which  it  was  intimated  that  the  Portuguese  Government 
required  the  extension  of  the  railway  to  a  point  nine  kilometers 
beyond  the  limit  fixed  in  the  original  and  approved  plans. 
In()ulries  made  at  the  colonial  department  of  the  govern- 
ment in  Lisbon,  on  behalf  of  the  British  company,  elicited 
the  information  that  nothing  was  known  by  that  department 
of  any  plans  other  than  those  which  had  been  approved;  and 
that,  if  such  plans  were  presented  by  Major  Machado,  he  had 
not  communicated  with  the  government  on  the  subject.  Sub- 
sequently the  Portuguese  company  also  protested  against  the 
alleged  additional  requirement,  and  in  consequence  of  its  pro- 
test an  extension  of  time  for  examination  of  the  subject  was 
granted  by  the  Portuguese  Government  until  eJanuary,  1888. 

"In  the  mean  time  the  railway  was  completed  in  accordance 
with  the  original  plans  and  accepted  by  the  Portuguese  Gov- 
ernment, with  a  reservation  of  the  question  sls  to  the  further 
extension  of  the  line. 

"  In  January  1888  no  conclusion  had  been  reached  by  the 
government  on  that  subject,  and  on  the  30th  of  that  month 
the  Portuguese  minister  of  marine  and  colonies  wrote  to  the 
president  of  the  Portuguese  company  a  letter  stating  that  the 
frontier  between  the  Portuguese  territory  and  the  Transvaal 
had  not  been  iletermined;  that  the  failure  to  do  so  was  due  to 
the  refusal  of  the  Transvaal  government  to  agree  upon  a 
boundary;  that  the  reason  of  such  refusal  was  the  right  which 
the  company  possessed  under  the  concession  to  Colonel  Mac- 
Murdo to  fix  itsowu  tariff's;  and  that  whenever  the  boundary 
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should  be  determined  the  government  would  have  no  hesita- 
tion in  granting  a  reasonable  term  for  the  completion  of  the 
line.  Subsequently,  correspondence  took  place  between  the 
government  and  the  Portuguese  company,  with  a  view  to 
induce  the  latter  to  accept  a  fixed  tariff  of  rates  as  desired  by 
the  Transvaal  Government.  This  effort  having  been  unsuc- 
cessful, the  Portuguese  Government  in  October  1888  issued 
a  decree  fixing  the  terminal  point  of  the  railway  at  a  distance 
of  eight  kilometers  beyond  the  terminus  set  in  the  original 
plans,  and  also  fixed  a  period  of  eight  months,  ending  on  June 
24,  1889,  for  the  completion  of  this  extension.  Against  this 
decree  the  Portuguese  company,  at  the  instance  of  the  British 
company,  protested,  on  the  ground  that  it  was  impossible, 
owing  to  physical  causes  the  existence  of  which  was  well 
known,  to  complete  the  extension  within  the  time  prescribed, 
and  consecjuently  that  the  decree  was  inconsistent  with  the 
assurance  given  in  the  letter  of  the  30th  of  the  preceding  Jan- 
uary that  a  reasonable  time  should  be  given  for  the  completion 
of  the  line  whenever  the  frontier  should  be  determined.  The 
period  prescribed  included  the  whole  of  the  rainy  season, 
which  continues  from  November  until  May,  and  the  justice  of 
the  protest  is  shown  by  the  fact  that  notwithstanding  every 
effort  of  the  contractors  to  complete  the  extension  (their  pro- 
tests having  been  disregarded)  within  the  time  prescribed, 
difficulties  which  they  could  not  overcome  prevented  them 
from  so  doing,  and  among  these  was  the  washing  away  by  the 
heavy  rains,  in  January  last,  of  parts  of  the  extension  which 
had  been  constructed. 

**When  the  period  fixed  for  the  completion  of  the  extension 
drew  near,  this  government,  having  been  informed  of  the  facts 
and  of  the  int-ention  of  the  Portuguese  Government  to  seize 
the  road,  on  the  19th  of  June  last  instructed  the  minister 
of  the  United  States  at  Lisbon,  by  telegraph,  to  state  to  the 
Portuguese  Government  that  it  was  most  earnestly  hoped  that 
no  decisive  action  would  be  taken  until  the  Government  of  the 
United  States  had  investigated  the  case  and  stated  its  objec- 
tions; that  instructions  would  be  sent  as  speedily  as  i)ossible; 
and  that  this  government  desired  to  reserve  its  rights  in  the 
matter.  A  copy  of  this  instruction  was  communicated  to 
Senhor  Barros  Gomes  on  the  19th  of  June,  On  the  22d  he 
replied,  expressing  regret  that  the  decree  of  seizure  must  be 
carried  into  effect.  For  this  decision  reasons  were  stated 
which  this  goveinment  is  unable  to  regard  as  sufficient.  At 
the  expiration  of  the  period  in  question  the  Portuguese  Gov- 
ernment annulled  the  concession,  and  seized  the  road  and  allit« 
appurtenances.  This  action  was  taken  ostensibly  under  the 
lorty-second  article  of  the  concession,  but  it  was  also  taken  in 
disregard  of  the  fifty- third  article  of  the  same  document,  which 
provided  that  all  questions  which  might  arise  between  the 
government  and  the  company  touching  the  execution  of  the 
contract  should  be  submitted  to  arbitration. 
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"On  the  Ist  of  July  last,  your  predecessor  was  instructed  to 
enter  a  formal  protest  reserving  all  rights  which  Colonel  Mac- 
Murdo's  heirs  (Colonel  MacMurdo  having  died  iu  London  on  the 
8th  of  May  last)  or  other  American  citizens  might  have  in 
the  concession.  This  protest  was  communicated  to  Senhor 
Barros  Gomes  on  the  18th  of  July  last. 

"Upon  full  consideration  of  the  circumstances  of  the  case, 
this  government  is  forced  to  the  conclusion  that  the  violent 
seizure  of  the  railway  by  the  Portuguese  Government  was  an 
act  of  contiseation  which  renders  it  the  duty  of  the  Govern- 
ment of  the  United  States  to  ask  that  compensation  should  be 
made  to  such  citizens  of  this  country  as  may  be  involved. 
With  respect  to  the  case  of  Colonel  MacMurdo,  who  is  now 
represented  by  his  widow,  Katherine  A.  MacMurdo,  his  sole 
executrix  and  legatee,  it  is  to  be  observed  that  by  the  terms  of 
the  concession  the  company  which  he  was  required  to  form 
was  to  include  himself  and  that  his  personal  liability  was  not 
merged  in  that  of  the  company.  But  in  any  case,  the  Portu- 
guese company  being  without  remedy  and  having  now  prac- 
tically ceased  to  exist,  the  only  recourse  of  those  whose 
property  has  been  confiscated  is  the  intervention  of  their 
respective  governments. 

"In  this  relation  it  is  proper  to  advert  to  the  note  of  Senhor 
Barros  Gomes  of  the  226.  of  June  last  above  referred  to,  in 
which  he  stated  that  there  were  two  ways  iu  which  an  arrange- 
ment could  then  be  made  with  the  Portuguese  company  which 
would  protect  the  interests  of  the  share  and  bondholders. 
One  of  these  ways  was  the  acceptance  by  the  company  of  the 
tariff  of  rates  proposed  by  the  government  of  the  Transvaal; 
the  other,  a  raiUcal  alteration  of  the  concession,  which  would 
produce  the  same  result.  These  statements  have  the  effect  of 
admitting  the  rights  of  the  com])any,  and  of  admitting  sit  the 
same  time  that  the  reason  for  sacrificing  them  was  the  desire 
of  the  I  Portuguese  Government  to  effect  certain  arrangements 
with  the  government  of  the  Transvaal.  No  offer  was  ma<le  to 
arbitrate  with  the  company,  as  the  concession  required.  No 
proposition  of  arrangement  was  held  out,  except  such  as  in- 
volved a  virtual  annulment  of  the  concession.  And  it  was  in 
fact  annulled  and  the  property  acquired  under  it  confiscated, 
because  the  company  which  Colonel  MacMurdo  organized 
under  the  concession  was  unable  to  ])erform  an  impossible  con- 
dition subsequently  imposed  without  the  consent  and  against 
the  protests  of  that  company. 

"I  inclose  herewith  a  copy  of  the  petition  of  Mrs.  MacMurdo 
to  this  government,  in  which  you  will  find  a  statement  of  her 
claims.  In  regard  to  the  amount  of  these  claims  this  depart- 
ment has  formed  no  definite  conclusion,  the  question  of  amount 
being  regarded  as  one  fiu*  further  investigation  and  proof. 
This  question  can  readily  be  determined,  the  Portuguese  Gov- 
ernment first  agreeing  to  admit  its  liability  t^>  make  compensa- 
tion for  the  losses  occasioned  by  its  forcible  seizure  of  the 
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railway  in  disregard  of  the  rights  of  the  concessionaire  and 
the  owners.  This  government  is  desirous  of  reaching  an  early 
-  and  amicable  settlement  of  tbe  casji,  and  hopes  that  the  Portu- 
guese Government  will  be  disposed  to  repair  the  injuries  which 
its  action  has  produced. 

'*You  are  at  liberty  to  read  this  instruction  to  Senhor 
Barros  Gomes  and  to  leave  with  him  a  copy  of  it,  if  he  should 
so  desire. 

"  I  am,  etc., 

"Jambs  G.  Blaine." 

The  views  expressed  in  this  instruction  were  reaffirmed  in 
another  instruction  to  Mr.  Loring,  of  November  30,  written  in 
response  to  a  dispatch  inclosing  the  reply  of  the  Portuguese 
Government  to  the  protest  of  the  United  States.  The  instruc- 
tion of  November  30  was  as  follows : 

"Department  of  State, 

"  Washington^  November  30,  1889. 

"Sir:  1  have  to  acknowledge  the  receipt  of  your  dispatch 
No.  16  of  the  9th  instant,  inclosing  a  copy  of  the  reply  of 
Senhor  Barros  Gomes,  the  Portuguese  minister  for  foreign 
att'airs,  dated  the  5th  of  November,  to  the  representations  made 
by  you  in  your  note  to  him  of  the  15th  of  October  last,  in  the 
matter  of  the  Delagoa  Bay  liailroad  concessions. 

"The  views  of  the  department,  as  expressed  in  its  instruc- 
tion No.  22  of  the  8th  instant,  are  not  moditied  by  the  note  of 
Senhor  Barros  Gomes,  of  the  ath  instant,  which  virtually 
admits  the  facts  upon  which  this  government's  opinion  in 
respect  to  the  confiscation  of  the  railway  is  based.  The  oflTer 
of  arbitration  now  held  out  to  the  Portuguese  company,  which 
has  practically  ceased  to  exist,  is  not  the  offer  of  arbitration 
contemplated  by  the  concession  to  Colonel  MacMurdo.  That 
concession  provided  for  the  arbitration  of  any  difficulties  which 
might  arise  between  Colonel  MacMurdo  and  the  company 
which  he  was  to  form,  on  the  one  hand,  and  the  Portuguese 
Government  on  the  other.  Such  a  difficulty  having  arisen  in 
conseijuence  of  the  action  of  the  Portuguese  Government,  that 
government,  instea^l  of  offering  to  submit  it  to  arbitration, 
makes  it  a  ground  for  the  annulment  of  the  concession  and  the 
seizure  of  the  property  acquired  thereunder.  But,  having 
thus  annulled  the  concession,  the  Portuguese  Government  now 
appeals  to  its  provisions  as  governing  the  rights  of  the  con- 
tractors and  investors.  If  the  terms  of  the  concession  still 
bind  those  persons  to  the  arbitration  therein  provided,  they 
must  also  be  held  likewise  to  bind  the  Portuguese  Govern- 
ment, and  hence  to  require  the  rescinding  of  the  order  of 
annulment  and  the  restoration  of  the  property  to  its  owners  in 
order  that  such  arbitration  may  take  place.  It  is  scarcely 
necessary  to  say  that  it  is  not  within  the  power  of  one  of  the 
parties  to  an  agreement  first  to  annul  it,  and  then  to  hold  the 
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other  party  to  the  observance  of  its  conditions  as  if  it  were  a 
subsisting  engagement. 

"The  instructions  of  the  department  above  cited  are  thought 
to  have  answered  by  anticipation  the  note  of  Senhor  Barros 
Gomes,  and  may  be  treated  as  a  reply  thereto. 
"I  am,  etc., 

"James  G.  Blaine."^ 

During  the  early  part  of  1890  various  propositions  were  con- 
sidered. The  (government  of  the  U  nited  States,  while  desiring 
a  direct  settlement  of  the  matter,  insisted  that  if  arbitration 
should  be  adopted  the  submission  should  be  in  such  form  as  to 
secure  a  decision  "on  the  merits  and  not  upon  such  terms  and 
conditions  as  will  by  any  inference,  however  remote,  admit  the 
rightfulness  of  the  seizure  of  the  railway."  In  the  event  of  an 
agreement  to  arbitrate,  the  United  States  expressed  a  willing- 
ness "to  have  an  arbitrator  selected  either  from  Sweden,  from 
Switzerland,  or  from  another  neutral  State."^  The  negotia- 
tions were  finally  directed  to  the  end  of  securing  an  arbitration, 
and  the  Portuguese  minister  for  foreign  affairs  having  desired 
the  Government  of  the  United  States  to  make  an  ultimate 
statement  of  its  views,  Mr.  Blaine  early  in  April  1890  directed 
Mr.  Lincoln  to  confer  with  Lord  Salisbury  as  to  what  steps  the 
British  Government  proposed  to  take,  and  as  to  whether  they 
would  follow  the  action  of  the  United  States.^  Lord  Salisbury 
happened  at  the  time  to  be  in  France,  but  it  was  ascertained 
that  Her  Majesty's  government  had  not  decided  what  action 
they  would  take,  and  that  they  would  like  a  suggestion  from 
the  United  States  of  a  joint  plan  of  action.  The  Government 
of  the  United  States  stated  that  it  would  accept  nothing  less 
than  an  international  arbitration  of  the  real  merits  of  the  case,^ 
and  the  British  minister  at  Lisbon  was  instructed  "to  support 
the  view  of  the  United  States."''  It  was  subsequently  agreed, 
on  the  proposition  of  Mr.  Blaine,  that  the  individual  arbitrators 
should  be  named  by  some  neutral  nation  or  nations,  and  not 

^  The  two  foregoing  instructions  Lord  Salisbury  wished  to  include  in  tlie 
papers  presented  to  Parliament,  but,  although  copies  of  them  had  been 
given  to  his  lordship,  permission  for  their  publication  in  England  was 
withheld  because  they  had  not  been  pnblishod  in  the  United  States. 
(Telegram,  Mr.  Blaine  to  Mr.  Lincoln,  January  28,  1890,  MS.) 

«Mr.  Blaine  to  Sir  Julian  Pauncefote,  March  19,  1890,  MS. 

'Telegram,  April  8, 1890,  MS. 

n'elegram,  Mr.  Blaine  to  Mr.  Loring,  April  24,  1890,  M8. 

'•Sir  Julian  Pauncefote  to  Mr.  Blaine,  June  1,  1890,  MS. 
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by  any  of  the  interested  powers/  to  ask  the  Government  of 
Switzerland  to  select  three  eminent  Swiss  jurists  to  determine, 
as  international  arbitrators,  the  indemnity  due  from  Portugal 
for  the  annulment  of  the  charter  and  the  taking  possession  of 
the  railway.  Mr.  John  D.  Washburn,  minister  of  the  UnitM 
States  at  Berne,  was  instructed  to  confer  with  his  British  and 
Portuguese  colleagues  and  to  unite  with  them  in  identic  notes 
to  the  Swiss  Government  for  that  purpose.*  On  August  13, 
1890,  identic  notes  were,  in  accordance  with  this  plan,  addressed 
to  the  President  of  Switzerland. 

In  these  notes  the  matter  to  be  arbitrated  was  clearly  defined 
as  "the  question  of  the  amount  of  compensation,  which  is  due 
by  the  Portuguese  Government,  in  consequence  of  the  latter 
having  rescinded  the  concession  of  the  Delagoa  Bay  Hailroad 
Company  and  of  their  having  taken  possession  of  the  rail- 
road."^ 

September  15,  1890,  President  Ruchounet 

^^  ^**^^*^      informed  the  ministers  of  the  powers  that  he 
ArbitratoTB. 

had  named  as  arbitrators  Joseph  Blaesi,  vice- 
president  of  the  federal  court  at  Lausanne;  Andreas  Heussler, 
professor  of  law  in  the  University  of  Bale;  and  Charles  Sol- 
dan,  president  of  the  council  of  state  of  the  canton  of  Vaud. 
President  Ruchounet  further  stated  that  they  had  accepted; 
that  they  had  chosen  M.  Blaesi  as  their  presiding  officer;  and 
that  they  had  selected  Berne  as  the  place  where  the  arbitra- 
tion should  be  held.* 

The  arbitrators  having  been  chosen,  it  re- 
^^^  *    mained  for  the  three  powers  interested  in  the 

dispute  to  conclude  a  protocol  to  govern  and 
regulate  the  submission.  The  completion  of  this  part  of  the 
transaction  was  retarded  by  a  claim  of  the  Delagoa  Bay  and 
East  African  Railway  Company,  Limited,  the  English  com- 
pany formed  for  the  purpose  of  furnishing  money  for  the  con- 
construction  of  the  railway,  to  represent  "  the  whole  of  the 
bond  and  share  holders  irrespective  of  nationality,''  and  to 
receive  for  due  and  proper  distribution,  as  the  party  in  behalf 
of  whom  not  only  Great  Britain  but  also  the  United  States 
had  intervened,  the  whole  of  the  sum  which  might  be  awarded 

» Telogram,  Mr.  Blaine  to  Mr.  Wilbor,  chargd,  Ijisbon,  June  6, 1890,  MS. 
«Mr.  VVbarton,  Acting  Sec,  to  Mr.  Waflhburn,  July  26,  1890,  MS. 
3  Mr.  Wasbbarn  to  Mr.  Blaine,  Aujriwt  3(),  1890,  MS. 
<Mr.  Washburn  to  Mr.  Blaine,  September  19,  1890,  MS. 


Digitized  by  VjOOQ  IC 


DELAGOA  BAY  RAILWAY.  1873 

as  compensation.  The  United  States  repelled  this  claim,  say- 
ing that  it  "  was  never  requested  either  by  the  government  of 
Her  Majesty  or  by  the  English  company  to  support  the  claim 
of  the  latter,  and  never  did  support  it,  save  in  that  incidental 
way  in  which  the  eflbrt  to  obtain  indemnity  for  the  seizure 
and  confiscation  of  the  railway  inured  to  the  advantage  of  the 
English  company  j'^  that  the  claims  were  "  under  the  control 
of  the  governments  which  have  respectively  presented  them,'' 
so  that  it  was  '^  not  conceived  that  if  the  government  of  Her 
Majesty  had  done  nothing  in  the  matter,  the  Government  of 
the  United  States  would  have  been  precluded  from  protecting 
the  interests  of  its  citizens,  because  they  had  sullered  an  injury 
in  common  with  those  of  citizens  of  another  government;"  and 
that  if  the  pretension  of  the  company  should  receive  the  sanc- 
tion of  Her  Majesty's  government,  the  United  States  would,  "  in 
consideration  of  its  own  dignity,  without  delay  inform  the  Gov- 
ernment of  Switzerland  of  its  withdrawal  from  the  arbitration 
and  of  the  annulment  of  its  request  for  the  appointment  of 
arbitiators;"  and  would  ''at  the  same  time  inform  the  Govern- 
ment of  Portugal  of  the  facts  and  notify  it  that  it  will  not 
regard  the  arbitration  as  in  any  respect  an  adjustment  of  the 
claim  advanced  by  the  Government  of  the  United  States  in 
behalf  of  the  estate  of  the  late  Colonel  MacMurdo."^  Action 
on  the  protocol  was  deferred  till  this  question  was  settled* 
by  an  agreement  between  the  parties,  that  the  bonds  and 
shares  of  the  English  company  belonging  to  the  estate  of 
MacMurdo,  and  held  as  collateral  in  London,  should  be  deliv- 
ered, as  they  afterwards  were,  to  the  minister  of  the  United 
States  in  London  till  the  conclusion  of  the  arbitration,  when 
the  United  States  should  pay  to  the  holders  so  much  as  it 
should  deem  proportionable  of  all  the  moneys  awarded  to  Mrs. 
MacMurdo  as  executrix.'* 

This  difficulty  removed,  Mr.  Washburn  was  instructed  to 
proceed  with  the  negotiation  of  the  protocol.^  As  to  the  ques- 
tion to  be  submitted,  the  contracting  parties  adhered  to  the 


^Mr.  Blaine  to  Mr.  Lincoln,  October  13,  1890,  MS. 

«  Mr.  Blaine  to  Mr.  Washburn,  February  27,  1891,  MS. 

^  Mr.  Blaine  to  Mr.  Lincoln,  February  9, 1891,  MS.  The  claim  of  the  Eng- 
lish company  was  stated  in  a  letter  of  its  secretary,  which  was  afterward 
disapproved  by  the  chairman  of  the  company,  and  was  not  sustained  by 
the  British  Government. 

'Telegram;  March  24, 1891,  MS. 
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terms  of  the  invitation  to  the  President  of  Switzerland  to  name 
the  arbitrators.^  A  protocol  was  signed  June  13, 1891.  Its 
provisions  were  as  follows: 

"  The  President  of  the  Swiss  Confederation  having  notified 
the  Governments  of  Great  Britain,  the  United  States  of  North 
America,  and  Portugal,  that  the  Swiss  federal  council  had 
taken  into  considerntion  the  request  made  by  those  govern 
ments  that  it  be  pleased  to  appoint  three  lawyers,  selected 
among  those  of  the  greatest  distinction,  to  constitute  an  arbi- 
tration tribunal  charged  with  fixing  the  amount  of  the  indem- 
nity due  by  Portugal  to  the  claimants  of  the  other  two  countries 
on  account  of  the  rescission  of  the  concession  of  the  Louren^*o 
Marques  Bailroad,  and  of  the  taking  possession  of  that  rail- 
road by  the  Portuguese  Government,  the  undersigned,  envoys 
extraordinary  and  ministers  plenipotentiary  of  Great  Britain, 
the  United  States  of  North  America,  and  Portugal,  accredited 
near  the  Swiss  Confederation,  duly  authorized  by  their  respec- 
tive governments,  have  agreed  to  the  following: 

Articlb  I. 

The  mandate  which  the  three  governments  have  agreed  to 
refer  to  the  arbitration  tribunal  is,  to  fix,  as  it  shall  deem  most 
just,  the  amount  of  the  compensation  due  by  the  Portuguese 
Government  1 3  the  claimants  of  the  other  two  countries,  in 
consequence  of  the  rescission  of  the  concession  of  the  Lonren<;o 
Marques  Bailroad,  and  the  taking  possession  of  that  railroad 
by  the  Portuguese  Government,  and  thereby  to  settle  the  con- 
troversy existing  between  the  three  governments  on  the  subject. 

Article  II. 

"The  arbitration  tribunal  will  set  the  Governments  of  Great 
Britain  and  the  United  States  of  North  America  the  term  within 
which  they  must  deliver  to  it  the  memoranda,  conclusions  and 
documents  in  support  of  the  claims  of  their  citizens. 

"These  documents  shall  be  transmitted  in  duplicate  to  the 
Portuguese  Government,  with  the  invitation  to  present  its 
reply,  its  conclusions  and  the  documents  in  support  of  them, 
likewise  in  duplicate,  within  the  term  which  shall  be  set  for  it. 

"The  arbitration  tribunal  shall  itself,  after  hearing  the  par- 
ties or  their  representatives,  and  with  their  consent,  fix  the 
mode  of  procedure,  especially  the  terms  above  mentioned,  and 
those  to  be  set  for  the  putting  in  of  the  replication  and  the 
rejoinder,  the  rules  to  be  followed  in  hearing  the  parties  or 
their  representatives,  the  production  of  documents,  the  delib- 
eration in  its  own  bosom,  the  rendering  of  the  judgment  and 
the  drawing  up  of  the  protocol. 

I  Mr.  Blaine  to  Mr.  Washburn,  February  27.  1891,  and  May  1, 1891,  MS. 
These  terms  were  entirely  acceptable  to  counsel  for  the  elaimant.  (Mr. 
Ingersoll  to  Mr.  Blaine,  January  27, 1891,  MS.) 
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<<  Each  of  the  three  governments  undertakes  to  do  all  in  its 
power  to  have  the  documents  and  information  demanded  by 
the  arbitration  tribunal  furnished  to  it  in  due  form  and  within 
the  terms  fixed  by  it. 

"Abticlb  III. 

"  The  arbitration  tribunal  shall  have  full  authority  to  take 
cognizanc'e  of  the  conclusions  presented  to  it  by  each  of  the 
parties,  in  their  whole  extent  and  in  all  their  appurtenances  or 
incidents;  it  shall  render  its  judgment  upon  the  substance  of 
the  cause,  and  shall  pronounce,  as  it  shall  deem  most  just,  upon 
the  amount  of  the  indemnity  due  by  Portugal  to  the  claimants 
of  the  other  two  countries,  in  consequence  of  the  rescission  of 
the  concession  of  the  Louren5o  Marques  Railroad,  and  of  the 
taking  possession  of  that  railroad  by  that  government 

"Article  IY. 

"The  judgment  shall  be  final  and  without  appeal. 

"The  president  of  the  arbitration  tribunal  shall  deliver  a 
certified  copy  of  the  decision  to  the  representatives  of  each  of 
the  three  governments. 

"The  three  governments  bind  themselves  beforehand,  for 
themselves  and  for  their  respective  citizens,  to  accept  and  carry 
out  the  decision,  as  a  final  settlement  of  all  their  differences 
upon  this  question.  It  is  understood  that,  although  it  apper- 
tains to  the  arbitration  tribunal  to  designate  the  private  per- 
sons or  the  moral  persons  who  are  entitled  to  the  indemnity, 
the  amount  of  that  indemnity  shall  be  paid  by  the  Portuguese 
Government  to  the  other  two  governments,  in  order  that  they 
may  make  distribution  of  it  to  the  claimants.  The  receipt 
given  by  those  two  governments  shall  constitute  a  complete 
and  valid  discharge  of  the  Portuguese  Government. 

"  The  amount  of  the  indemnity  shall  be  paid  by  the  Portu- 
guese Government  to  the  other  two  governments  within  the 
term  of  six  months,  counting  from  the  rendering  of  the  award. 

"Article  Y. 

"The  president  of  the  arbitration  tribunal  shall  be  requested 
to  present  an  account  of  all  the  expenses  occasioned  by  the 
arbitration,  and  the  three  governments  bind  themselves  to 
have  them  paid  at  such  time  as  the  president  shall  fix. 

"  In  testimony  whereof,  the  undersigned  have  drawn  up  this 
protocol,  and  have  afiixed  their  signatures  and  their  seals. 

"  Done  in  triplicate  at  Berne,  June  13, 1891. 


"  Charles  S.  Scott. 
"  John  D.  Washburn. 

"  D.  G.  NoaUBIRA  So  ARES." 


SEAL 
SEAL 
SEAL 
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Order  as  to  Pro-        On  August  3, 1891,  the  arbitrators  made  the 
oedure.  following  order  as  to  procedure: 

"Order  of  the  Delagoa  arbitral  tribunal  concerning  the 
procedure  to  be  observed  in  the  case  pending  between  the 
Governments  of  the  United  States  of  America,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  Kingdom  of 
Portugal,  on  the  subject  of  the  amount  of  indemnity  due  from 
Portugal  to  the  interested  parties  by  reason  of  the  rescission 
of  the  concession  of  the  railway  of  Lourenyo  Marques  and 
the  taking  possession  of  the  railway  by  the  Portuguese 
Government. 

"The  Delagoa  arbitral  tribunal,  in  view  of  the  arbitral 
agreement  concluded  and  signed  at  Berne  June  13, 1891,  be- 
tween the  envoys  extraordinary  and  ministers  plenipotentiary 
of  the  United  states  of  America,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  Kingdom  of  Portugal 
accredited  to  the  Swiss  Confederation,  Orders — 

"Art.  I.  The  arbitral  tribunal's  duty  is  to  fix  the  amount 
of  compensation  due  from  the  Portuguese  Government  to  the 
interested  parties  in  the  two  other  countries  in  consequence  of 
the  rescission  of  the  concession  of  the  railway  of  Louren^o 
Marques  and  of  the  taking  i)ossession  of  the  railway  by  the 
Portuguese  Government,  and  to  settle  the  diflFerence  existing 
between  the  three  governments  on  that  subject. 

"The  tribunal  is  fully  competent  to  take  cognizance  of  all 
the  contentions  ])resented  by  each  of  the  parties  in  all  their 
extent  and  in  all  their  incidents;  and  it  will  render  its  judg- 
ment on  the  caise  and  make  such  a  pronouncement  as  it  shall 
think  most  just  on  the  amount  of  the  indemnity  in  question. 
(Arts.  I.  and  III.  arbitral  agreement.) 

"Art.  II.  The  president  of  the  tribunal  will  have  the  direc- 
tion of  the  proceedings,  lie  will  preside  at  the  meetings  of 
the  tribunal,  and  will  in  the  interval  make  all  necessary  orders 
to  assure  the  progress  of  the  business. 

"The  tribunal  will  consult  with  closed  doors  in  the  absence 
of  the  parties.  Its  decisions  will  be  made  by  a  majority  of 
votes. 

"  It  will  be  assisted  by  a  secretary,  who  will  have  charge  of 
the  record  and  of  the  editing  of  it,  as  well  as  of  the  official 
notification  of  any  papers  issuing  from  the  tribunal  or  from  its 
president. 

"The  meetings  of  the  tribunal  will  be  held  a^  a  rule  at 
Berne.    (Art.  11.  par.  2,  arbitral  agreement.) 

"Art.  III.  a  period  of  three  months  will  be  allowed  the 
Governments  of  the  United  States  of  America  and  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  for  the  pres- 
entation of  introductory  memorials,  contentions,  and  docu- 
ments in  support  of  the  claims  of  their  citizens. 

"  Upon  the  receipt  of  these  pajiers  a  communication  of  them 
will  be  made  to  the  Portuguese  Government  with  an  assign- 
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ment  of  the  same  period  for  the  production  of  its  answer,  con- 
tentions, and  documents  iu  support  thereof. 

"  Periods  of  equal  duration  shall  in  succession  be  assigned 
to  the  parties  for  the  production  of  the  reply  (replique)  and  re- 
joinder (duplique). 

^'The  aforesaid  periods  may  it'  necessary  be  prolonged  by 
the  decision  of  the  tribunal  or  of  its  president. 

*'The  memorials  of  the  parties  (introductory  memorial,  an- 
swer, reply,  and  rejoinder)  as  well  as  their  contentions  must  be 
drawn  up  in  French,  and  six  copies  must  be  presented  through 
the  federal  department  of  foreign  affairs. 

'*The  documents  and  proofs  must  be  presented  in  their  orig- 
inal text;  the  tribunal  will  cause  such  papers  to  be  translated 
into  French  as  it  may  deem  necessary, 

"All  the  papers  will  be  circulated  among  the  members  of 
the  tribunal  in  the  order  of  their  production.  (Art.  II.  pars. 
1  and  2,  arbitral  agreement.) 

"Art.  IV.  After  the  papers  shall  have  been  exchanged,  the 
tribunal  will  meet  again  for  the  purpose  of  deciding  u|)on  the 
order  of  proofs,  and,  if  there  should  be  occasion  lor  it,  upon 
the  subject  of  expert  valuations.  It  may  order  all  probatory 
processes  (proofs,  expert  valuations,  etc.)  which  it  shall  think 
necessary. 

"Art.  V.  The  production  of  proof  being  closed,  the  parties 
will  have  the  right,  if  they  shall  deem  it  necessary,  orally  to 
present  their  respective  views  before  the  tribunal.  Each  party 
may  be  represented  at  that  hearing  by  only  one  advocate. 
The  arguments  shall  be  made  in  French.  (Art.  II.  par.  2, 
arbitral  agreement.) 

"Art.  VI.  The  tribunal  will  then  pronounce  its  judgment, 
which  will  be  definitive  and  without  appeal. 

"The  president  of  the  tribunal  will  deliver  to  the  represen- 
tatives of  each  of  the  three  governments,  through  the  federal 
department  of  foreign  affairs,  an  authentic  copy  of  the  deci- 
sion.   (Art.  IV.  pars.  1  and  2,  arbitral  agr<*ement.) 

"Art.  VII.  The  co])y  of  the  decision  will  be  accompanied 
by  a  statement  of  all  the  expenses  incurred  in  the  arbitration, 
certified  as  correct  by  the  president  of  the  arbitral  tribunal. 
The  parties  are  obliged  to  furnish  in  the  course  of  the  proceed- 
ings, to  be  taken  account  of  tor  final  deduction,  advances  the 
total  amount  of  which  will  be  fixed  by  the  president  of  the 
tribunal.    (Art.  V.  arbitral  agreement.) 

"Art.  VII.  The  present  order  will  be  communicated  to  the 
parties  with  an  invitation  to  ])resent,  if  there  should  be  occa- 
sion for  it,  their  views  upon  it  within  a  period  of  thirty  days, 
in  default  of  which,  that  period  having  expired,  the  order  will 
become  definitive. 

"Done  in  Switzerland,  August  3,  1891. 

"In  the  name  of  the  arbitral  tribunal: 

"  Hlaesi,  President, 
"ButJSTLEiN,  Secretary.^ 
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In  accordance  with  the  plan  set  forth  in  the 
Pleadings.  foregoing  order,  the  arbitrators  on  September 
9,  1891,  made  a  rule  requiring  the  United 
States  and  Great  Britain  within  three  mouths  from  the  date 
of  its  communication  to  them  to  present  memorials  setting 
forth  (1)  the  parties;  (2)  the  facts  and  law  relating  to  their 
claims;  (3)  the  object  of  their  application  to  the  tribunal,  and 
(4)  a  detailed  statement  of  the  evidence  relied  on.'  The  time, 
however,  was  subsequently  extended,  and  the  memorials  were 
presented  under  date  of  March  5, 1892.2  The  Portuguese  me- 
morial was  presented  in  November  1892.^  It  was  accompanied 
with  many  documents,  filling  twenty  five  volumes.*  Owing  to 
the  voluminous  character  of  the  Portuguese  answer,  the  time 
for  replying  to  it  was  two  or  three  times  suspended.'  Portu- 
gal was  allowed  three  months  from  December  28, 1893,  within 
which  to  file  a  rejoinder  (duplique)^  but  the  time  was  twice 
extended. 

The  memorial  of  the  United  States  set  forth 
MeaMriaiof  the    ^^^^  Edward  MacMurdo,  deceased,  and  Kath- 
TTxiited  States.  ' 

erine  Albert  MacMurdo,  his  widow,  executrix 

and  universal  legatee,  were  native-born  citizens  of  the  United 
States,  and  that  the  amount  claimed  from  Portugal  by  Mr. 

'  Mr.  Washburn  to  Mr.  Blaine,  September  14,  1891,  MS. 

3  Memoir  presented  by  the  Government  of  the  United  States  of  North 
America  (aic).  This  memorial  was  signed  by  Robert  G.  Ingersoll,  46  Wall 
street,  New  York,  and  Charles  W.  Clark,  4  Rue  de  Solferino,  Paris,  and 
was  printed  in  French,  as  well  as  in  English.  (Mr.  Cheney  to  Mr.  Oresham, 
Sec.  of  State,  April  13,  1893,  MS.  Dispatches  from  Legation  in  Switzer- 
land.) Subsequently  Mr.  Clark  withdrew  as  associate  counsel,  and  was 
succeeded  by  John  Trehane,  of  London,  who  had  been  connected  with  the 
case  from  the  beginning.  (Mr.  Blaine  to  Mr.  Washburn,  February  29, 
1892,  MS.)  The  memorial  of  Great  Britain  was  in  French,  and  was  accom- 
panied with  an  appendix,  the  titles  of  the  documents  being  as  follows : 
M6moire  pr^^sent^  par  le  Gouvernement  de  la  Grande  Bretange;  Appendice 
an  M^^moire  pr<^seDt^  par  le  Gouvernement  de  la  Grande  Bretange.  The 
British  memorial  was  signed  by  Emanuel  M.  irnderdown,  Q.  C,  Temple, 
London,  and  Malcolm  Mc II wraith,  Lincoln's  Inn,  London. 

^M^^moire  pr^sent<S  par  le  Gouvernement  du  Portugal  en  r^ponse  anz 
M^^moires  introductifs  d^instauce  present 6s  par  les  Gouvemements  dea 
Etats-Unis  de  TAm^Srique  du  Nord  et  de  la  Grande  Bretange,  1892. 

<The  Portuguese  memorial  was  8igned  by  C.  Sahli,  an  advocate  of 
Berne,  and  L.  Rambert  and  A.  Prclaz,  advocates  of  Lausanne. 

^  R<SplIque  prdsent6e  par  le  Gouvernement  des  Etats-Unis  de  T Am^rique 
du  Nord;  Appendice  i\  la  Rt^plique  pr($sent<^e  par  le  Gouvernement  des 
Etats-Unis  derAmdriquo  du  Nord.    This  reply  bears  date  November  15, 
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MacMnrdo  was  £760,000,  with  interest  at  6  per  cent  from  June 
25,  1889,  together  with  costs  and  expenses.  The  claim  was 
treated  under  two  periods. 

The  first  i)eriod  extended  from  December  11,  1875,  to 
Marcli  1887.  On  the  former  date  the  Government  of  Portu- 
gal and  the  South  African  republic  entered  into  a  commercial 
treaty  in  which,  as  well  as  in  the  accompanying  protocol,  pro 
visions  were  inserted  touching  a  railway  which  was  to  be  con- 
structed from  the  port  of  Lourengo  Marques  to  the  Transvaal 
frontier.  On  December  14, 1883,  the  Portuguese  Government 
granted  a  concession  to  Mr.  MacMurdo  for  the  construction  of 
the  railway  in  question  within  Portuguese  territory.  Under 
this  concession,  or  contract,  MacMurdo  engaged  to  construct 
the  railway  from  "  the  port  of  Lourenyo  Marques  to  the  frontier 
which  separates  the  Portuguese  territory  from  the  territory  of 
the  Transvaal."  The  frontier  was  not  then  determined.  But 
a  survey  of  the  route  of  the  railway  was  made  by  the  govern- 
ment, and  plans  for  its  construction  were  made  and  approved, 
without  prejudice  to  the  settlement  of  the  (question  which 
MacMurdo  had  raised  as  to  the  last  part  of  the  line  near  the 
frontier.  In  the  plans  thus  formulated  the  line  was  erroneously 
represented  as  being  nine  kilometers  shorter  than  it  really  was. 
Of  this  mistake  the  Portuguese  Government  was  advised  by 
its  engineer  as  early  as  August  1885.  The  government,  how* 
ever,  did  not  inform  Mr.  MacMurdo  of  the  mistake  until  July 
23, 1887,  during  which  time  he  was  raising  funds  and  making 
contracts  for  the  construction  of  a  railway  of  eighty-two  kilo- 
meters instead  of  ninety-one. 

In  March  1886  a  prospectus  was  issued  in  London  solicit- 
ing subscriptions  for  the  construction  of  the  road.  In  this 
prospectus  it  was  stated  that  the  length  of  the  railway 
was  *' about  fifty-two  miles,"  and  that  the  line  "had  been 
carefully  surveyed  and  the  plans  approved  by  the  Portuguese 
Government."  Fifty-two  miles  were  about  the  equivalent  of 
eighty-two  kilometers.  It  appeared,  however,  that  in  the  pros 
pectus  the  working  expenses  of  the  road  were  estimated  on 
an  assumed  length  of  ninety  kilmometers,  thus:  "Working 
expenses  at  £500  per  kil.  (90  kil.x  £500) =£45,000."  How 
"this  figure  of  90  slipped  into  the  i)rospectus"  could  not,  said 
the  memorial  of  the  United  States,  be  explained,  unless 
some  person  not  accustomed  to  calculate  in  kilometers  had 
made  an  error. 
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The  memorial  contended  that  the  concession,  which  granted 
"  the  exclusive  right  to  construct  and  work  the  railway  *  *  • 
for  the  term  of  ninety-nine  years,"  gave  Mr.  MacMurdo  a  monop- 
oly of  railway  communication  between  Loureuyo  Marques  and 
the  Transvaal  frontier  for  that  period,  including  by  inference 
the  right  to  fix  the  rates  of  freight.  On  May  14, 1884,  a  com- 
pany, which  by  the  terms  of  the  concession  MacMurdo  was 
bound  to  form,  was  duly  organized  at  Lisbon  with  special  stat- 
utes approved  by  the  government  on  that  day.  By  a  contract 
made  May  26, 1884,  between  this  company  and  MacMurdo,  the 
latter  undertook  to  construct  the  railway  according  to  the 
terms  of  the  concession  for  £425,000,  in  bonds  authorized  by 
the  statutes  of  the  company.  These  bonds  were  secured  as  a 
first  charge  ui)on  the  concession  by  a  deed  of  trust  in  favor 
of  the  Express  and  Trust  Company,  Limited,  an  English  cor- 
poration. By  the  same  contract  Mr.  MacMurdo  transferred  to 
the  company  the  rights  and  privileges  vested  in  him  by  the 
concession,  in  consideration  of  which  the  company  agreed  to 
issue  to  him  498,940  full-paid  shares,  on  which  he  had  actually 
paid  5  per  centin  cash.  Under  these  conditions  it  was  claimed 
that  Mr.  MacMurdo  could  have  constructed  the  road  and  paid 
interest  at  (5  i)er  cent  on  the  bonds  until  the  railway  was  in 
a  self  supporting  condition,  if  no  obstacles  had  been  placed  in 
tis  way. 

The  memorial  then  stated  that  in  May  1884  a  deputation 
from  the  Transvaal,  consisting  of  the  president  of  the  republic 
and  other  leading  officers,  visited  Lisbon  and  informed  the 
Portuguese  Government  that  a  syndicate  had  been  formed  in 
Holland  for  the  purpose  of  constructing  and  working  a  rail- 
way from  Pretoria  to  the  frontier,  and  that  this  syndicate 
would  like  to  obtain  a  concession  for  the  building  and  work- 
ing of  the  section  of  the  railway  in  Portuguese  territory.  The 
Portuguese  Government  replied  that  the  Portuguese  section 
had  already  been  granted  to  Mr.  MacMurdo.  The  deputation 
expressed  its  regret,  adding  that  attempts  to  reach  an  under- 
standing with  Mr.  MacMurdo  had  remained  without  result. 
The  Portuguese  niifiister  of  the  marine  and  the  colonies  ]»rom- 
ised  to  make  an  effort  to  induce  MacMurdo  to  enter  into  an 
arrangement  with  the  re])resentatives  of  the  Transvaal  on  the 
question  of  rates.  MacMurdo  nuwle  an  offer  which  the  deputa- 
tion on  May  9, 1884,  rejected,  and  the  Portuguese  Government 
promised  that  if  MacMurdo  should  forfeit  his  concession  by 
failing  to  fulfill  his  engagements  it  should  be  granted  to  the 
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Dutch  company.  The  deputation,  however,  was  not  satisfied 
with  these  terms.  It  desired  to  obtain  the  MacMurdo  conces- 
sion, and  on  May  14  it  submitted  to  the  minister  for  foreign 
affairs  a  proposition  for  connecting  the  port  of  Louren90 
Marques  with  the  Transvaal  by  a  tramway.  May  16  the  min- 
ister of  the  colonies  offered  to  grant  the  privilege,  provided 
that  the  tramway  was  used  for  the  exclusive  purpose  of  trans- 
porting material  for  the  Pretoria  line,  so  as  not  to  conflict  with 
the  coiicession  owned  by  the  Portuguese  company.  Twenty- 
four  hours  later,  however,  the  Portuguese  Government,  through 
the  minister  for  foreign  affairs,  informed  the  deputation  that 
it  would  grant  the  concession  for  the  tramway  for  the  trans- 
portation of  material  for  the  railway  to  Pretoria  if  the  Lou- 
renyo  Marques  company  did  not  finish  its  line  soon  enough 
for  that  purpose,  and  that  it  would  likewise  permit  this  tram- 
way to  be  used  for  the  carriage  of  goods  and  passengers  in  the 
event  of  the  two  companies  not  arriving  at  an  understanding 
as  to  rates  on  international  traffic.  The  memorial  claimed 
that  this  document  directly  attacked  the  two  valuable  rights 
acquired  by  MacMurdo:  (1)  Themonopolyof  railway  transpor- 
tation between  Delagoa  Bay  and  the  Transvaal  frontier,  and 
(2)  the  right  to  fix  freight  rates'  without  the  control  of  the 
government.  The  memorial  contended  that  the  term  "tram- 
way" was  understood  in  the  Transvaa]  as  a  "light  railway" 
operated  by  steam. 

The  memorial  further  claimed  that  the  Portuguese  memo- 
randum of  May  17,  1884,  was  concealed  by  the  Portuguese 
Government,  but  was  used  by  the  Boer  government  to  the 
injury  of  MacMurdo.  On  June  13, 1884,  MacMurdo  read  in  the 
London  Times  in  Paris  a  telegram  from  Amsterdam  stating 
that  a  prospectus  had  been  issued  by  a  company  for  the  con- 
struction of  a  railway  between  Delagoa  Bay  and  Pretoria. 
The  telegram  also  stated  that,  as  to  the  section  of  the  railway 
in  Portuguese  territory,  negotiations  were  proceeding  with  Mr. 
MacMurdo,  but  that,  as  a  provision  against  their  failure,  Presi- 
dent Kruger  had  obtained  a  promise  from  the  Portugese  Gov- 
ernment of  a  concession  for  a  tramway  from  Delagoa  Bay  to 
the  Transvaal  frontier.  This  publication  upset  MacMurdo's 
financial  arrangements  and  compelled  him  to  return  to  Lon- 
don. Inquiries  of  the  Portuguese  Government  elicited  the 
reply  that  nothing  had  been  done  inconsistent  with  the  con- 
cession to  MacMurdo,  and  that  the  tramway  was  conceded  to 
the  Transvaal  Government  only  on  the  hypothesis  that  the 
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construction  of  the  Portugaese  section  should  be  so  delayed 
as  to  prejudice  the  building  of  the  line  from  the  frontier  to 
Pretoria,  thereby  rendering  the  transportation  of  materials  for 
the  latter  line  difficult. 

On  February  4, 1886,  said  the  memorial  of  the  United  States, 
ratifications  were  exchanged  of  a  convention  between  Portugal 
and  the  Transvaal  of  May  17,  1884,  supplementary  to  the 
treaty  of  December  11, 1875.  In  the  documents  of  the  ratifi- 
cation there  was  a  statement  that  the  tramway  memorandum 
of  May  17, 1884,  appeared  in  the  Transvaal  copy  of  the  sup- 
plementary convention  and  not  in  the  Portuguese,  no  legislative 
sanction  of  it  being  necessary  in  Portugal.  Up  to  that  time 
the  existence  of  the  tramway  concession  had  been  concealed 
from  the  Portuguese  legislature.  But  the  repeated  assertions 
of  the  Boers  in  regard  to  it  had  so  shaken  public  confidence 
that  an  attempt  to  sell  bonds  for  the  construction  of  the  Portu- 
guese railway  in  March  1886  failed.  Under  these  circum- 
stances a  firm  of  English  solicitors  made  inquiries  of  the 
Portuguese  Government  and  received  from  the  minister  of  the 
colonies  under  date  of  June  26, 1886,  a  reply  containing  assur- 
ances similar  to  those  previously  given. 

On  December  28, 1885,  the  Portuguese  Government  extended 
the  time  for  the  construction  of  the  railway  from  three  years 
to  four.  Assuming  that  the  plans  of  the  whole  line  were  ap- 
proved Octob^Br  30,  1884,  the  time  thus  fixed  for  the  construc- 
tion would  have  expired  October  30, 1888.  On  March  3, 1887, 
the  Delagoa  Bay  and  East  African  Railway,  Limited,  was 
formed  in  London  under  the  companies  act  with  a  capital  of 
£500,000,  in  shares,  for  the  purpose  of  completing  the  railway. 
On  March  5  Mr.MacMnrdo  assigned  to  this  company  his  shares 
in  the  Portuguese  company,  and  his  right  to  receive  the  bonds 
which  were  to  be  issued  to  him  for  the  purpose  of  raising 
funds,  together  with  his  contract  with  the  Portuguese  company 
of  May  26, 1884.  By  a  contract  of  May  17, 1887,  between  the 
Portuguese  company  and  the  English  company,  this  arrange 
ment  was  confirmed  by  the  former.  Mr.  MacMurdo  then  trans- 
ferred to  the  English  company  his  shares  and  his  right  to  receive 
the  bonds  of  the  Portuguese  company,  whereupon  the  English 
company  issued  to  him  full-paid  shares  representing  the  whole 
of  its  £500,000  share  capital.  The  English  company  then 
issued  a  prospectus  inviting  subscriptions.  In  reality  the 
English  company  was  a  shareholder  in  the  Portuguese  corn- 


Digitized  by  VjOOQIC 


DELAGOA   BAY   RAILWAY.  1883 

pany,  in  which  it  held  a  majority  of  the  stock;  but  it  was  not 
officially  recognized  by  the  Portuguese  Government.  The' 
Portuguese  company  remained  the  owner  of  the  concession, 
and  the  only  corporation  responsible  to  the  Portuguese  Gov- 
ernment. The  Portuguese  company,  as  the  owner  by  transfer 
of  the  original  concession,  possessed  the  widest  possible  pow- 
ers, including  the  right  to  fix  freight  rates,  so  that  at  no  time 
after  the  incorporation  of  the  Portuguese  company  could  the 
Transvaal  government  have  made  any  arrangement  as  to  the 
rates  to  be  charged  on  freight  by  the  Portuguese  company 
with  any  other  persons  than  the  board  of  directors  of  tbat 
company.  The  English  company,  as  the  holder  of  a  majority 
of  shares  of  tlie  Portuguese  company,  could  control  the  elec- 
tion of  the  directors. 

On  March  19, 1887,  while  the  Portuguese  and  English  com- 
panies were  pushing  the  work  of  construction,  the  Portuguese 
Government  instructed  its  minister  at  The  Hague  to  notify  the 
minister  of  the  Transvaal  that  the  Portuguese  Government 
could  not  continue  the  negotiations  with  regard  to  the  conces- 
sion for  a  tramway.  The  Transvaal  minister  several  days  later 
replied  that  this  decision  had  greatly  displeased  his  govern- 
ment, which  thus  witnessed  the  loss  of  its  natural  union 
with  Lourenyo  Marques,  and  which,  rather  than  subject  itselt 
to  English  influences,  would  prefer  to  unite  with  Katal. 
Negotiations  then  ensued  on  the  subject  of  freight  rates  on 
international  traffic.  On  December  14,  the  eighty-two  kilo- 
meters of  the  railway  were  opened  to  traffic  and  were  accepted 
by  the  Portuguese  Government. 

The  memorial  of  the  United  States  then  set  forth  in  detail 
the  circumstances  of  the  abrogation  of  theconcession,  substan- 
tially a«  they  were  stated  in  the  instruction  of  Mr.  Blaine  to 
Mr.  Loring,  of  November  8,  1889,  and  concluded  with  a  dis- 
cussion of  the  question  of  damages. 

The  first  chapter  of  the  Portuguese  memo- 
Portngaese  Answer,  rial,  or  answer,  related  to  the  so-called  secret 
convention.  By  a  protocol  annexed  to  the 
treaty  of  commerce  between  Portugal  and  the  Transvaal  of 
December  11, 1875,  each  of  the  contracting  parties  engaged, 
said  the  answer,  to  permit  the  construction  on  its  territory  of 
an  international  railway,  and  to  employ  in  common  accord  the 
most  useful  and  efficacious  means  of  assuring,  under  all  circum- 
stances, the  execution  of  an  enterprise  which  would  result  so 
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much  to  the  advantage  of  both  countries.  In  October  1883  Mr. 
Barbosa  du  Bocage,  minister  of  the  colonies,  contemplated  the 
acceptance  of  a  proposition  of  Portuguese  and  French  capital- 
ists to  construct  the  Portuguese  part  of  the  line,  the  Portu- 
guese Government  guaranteeing  interest  on  themoney  invested 
in  it.  A  change  of  ministry  having  taken  plac^e,  Mr.  Pinheiro 
Chagas,  who  became  minister  of  the  colonies,  entered  into  a 
contract  with  Colonel  MacMurdo,  who  was  vouched  for  by  the 
minister  of  the  United  States.  In  this  relation  two  facts  were 
to  be  borne  in  mind:  (1)  The  end  which  the  Portuguese  Gov- 
ernment had  in  view  in  granting  the  concession  to  Colonel 
MacMurdo  was  to  fulfill  the  solemn  engagements  which  it  had 
assumed  to  the  Government  of  the  Transvaal,  to  increase  the 
prosperity  of  the  colony  of  Louren^'O  Marques,  and  to  promote 
the  civilization  of  Africa.  (2)  The  concessionaire  was  not  igno- 
rant of  the  fact  that  all  the  rights  and  privileges  accorded  to 
him  could  be  exercised  only  in  conformity  with  that  threefold 
public  utility. 

The  Portuguese  answer  next  took  up  the  negotiations  with 
the  Transvaal  deputation.  It  denied  that  the  object  of  the 
deputation  was  to  obtain  the  concession  which  had  been 
granted  to  Colonel  MacMurdo.  It  declared  that  the  Transvaal 
was  disposed  to  cooperate  with  Portugal  in  regard  to  the  line, 
and  that  nothing  was  more  natural  than  the  communications 
made  in  regard  to  it.  The  Transvaal  line  was  incomparably 
the  longer  and  more  difficult  part  of  the  international  railway. 
The  minister  of  the  colonies  in  the  first  instance  referred  the 
deputation  to  Colonel  MacMurdo.  May  5, 1884,  they  reported 
that  he  had  offered  to  let  his  line  for  thirty-five  years  at  an 
annual  rental  of  £55,000,  equivalent  to  6  per  cent  on  a  capital 
of  £925,000.  MacMurdo  had  not  them  formed  the  Portuguese 
company.  The  capital  to  construct  his  line  had  not  been  raised, 
and  yet  he  valued  at  £925,000  a  road,  the  cost  of  which  the 
Portuguese  engineers  estimated  at  £281,000.  These  circum- 
stances led  the  Transvaal  deputation  to  think  that  he  desired 
to  use  his  concession  for  speculative  purposes,  and  on  May 
14,  1884,  it  expressed  to  the  Portuguese  minister  for  foreign 
affairs  its  disappointment  that  he  had  not  thought  proper  to 
include  in  the  supplementary  convention  the  right  to  connect 
the  port  of  Louren^o  Marques  with  the  Transvaal  by  a  tram- 
way, adding  that  "this  indisputable  right"  was  of  the  last 
importance  to  the  deputation.    On  May  15  the  minister  for 
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foreign  affairs  submitted  the  matter  to  the  minister  of  the 
colouies,  who  understood  it  to  relate  to  a  way  for  cars  and 
wagons  drawn  by  animals,  and  not  to  a  steam  railway.  The 
application  of  mechanical  force  to  traction  on  tramways  had 
not  then  been  tried  in  Portugal,  and  transportation  at  Lou- 
reiifo  Marques  was  wholly  carried  on  with  animals.  The  minis- 
ter of  the  colonies  believed  that  the  Portuguese  Government 
could  authorize  the  construction  of  the  tramway  without  vio- 
lating the  concession.  Why,  then,  did  the  Portuguese  Govern- 
ment refuse?  For  the  same  reason  that  it  subsequently  re- 
fused to  allow  the  Transvaal  to  construct  a  canal.  It  thought 
that  the  tramway  would  compete  more  or  less  seriously  with 
the  operation  of  the  Portuguese  railway  line.  In  his  memoran- 
dum of  May  16  the  minister  for  foreign  affairs  said  that  he 
could  not  comprehend  the  insistence  of  the  deputation  in  put- 
ting aside  the  Louren§o  Marques  railway,  and  seeking  by  every 
means  another  outlet  for  the  railway  of  the  republic.  The 
insistence  of  the  deputation  touched  the  patriotic  sentiment  of 
the  minister,  since  it  seemed  to  imply  doubts  in  regard  to  the 
direction  of  the  Portuguese  company,  and  led  the  minister  to 
indulge  in  extravagant  language. 

The  Portuguese  answer  next  discussed  the  alleged  contra- 
diction between  the  memorandum  of  May  16, 1884,  and  that 
of  the  17th  of  the  same  month,  and  maintained  that  there 
was  no  such  inconsistency.  The  first  refused  an  "  immediate'' 
concession  of  a  tramway  as  an  "indisputable"  right.  The 
second  granted  nothing  immediately.  It  conceded  the  privilege 
of  constructing  a  tramway  for  the ''  transportation  of  material " 
for  the  construction  of  a  railway  from  Pretoria,  if  the  Lourenyo 
Marques  company  should  not  finish  its  line  in  time  to  assure 
the  commencement  of  the  work  on  the  Transvaal  railway.  The 
Portuguese  Government  also  engaged  to  permit  the  tramway 
to  be  used  for  the  transportation  of  merchandise  and  passen- 
gers in  case  the  two  companies  should  not  reach  an  under- 
standing on  the  subject  of  rates  on  international  traffic.  The 
Portuguese  answer  contended  that  these  conditions  rendered 
the  memorandum  of  May  17  entirely  consistent  with  the  con- 
cession. According  to  Portuguese  law,  MacMurdo  had  the 
right  of  initiative  in  respect  of  rates,  but  it  was  not  permissi- 
ble for  him  to  use  that  right  unreasonably.  He  could  not  be 
allowed  to  defeat  the  end  of  the  concession  by  abusing  his 
rights  under  it.    The  memorandum  was  not  a  concession,  but 


Digitized  by  VjOOQ  IC 


1886  INTERNATIONAL   ARBITRATIONS. 

merely  a  promise  made  and  accepted  in  good  faith  and  in  a 
spirit  of  conciliation,  and  the  execution  of  which  dei)ended 
absolutely  on  the  same  good  faith  and  spirit  of  conciliation. 

Should  this  memorandum  be  called  a  secret  convention t  It 
was  not  published  in  Portugal,  but  it  was  published  in  the 
Transvaal  journals,  and  MacMurdo  became  acquainted  with 
it  through  those  journals  some  months  after  it  was  signed. 
Nevertheless  he.  made  no  protest  or  complaint  to  the  Portu- 
guese Government  till  he  had  need  to  explain  the  failure  of  his 
financial  arrangements.  The  fact  that  the  memorandum  was 
not  published  in  Portugal  was  favorable  rather  than  unfavor- 
able to  the  Portuguese  company.  If  the  Portuguese  Govern- 
ment had  published  it,  it  would  have  been  compelled  to  explain 
to  the  chambers  the  insistence  of  the  Transvaal  deputation  on 
being  assured  of  communication  with  the  sea  indei)endent  of 
the  line  conceded  to  MacMurdo,  as  well  as  the  suspicions  which 
had  been  expressed  in  regard  to  him,  and  the  discussion  of  these 
subjects  in  Parliament  and  in  the  ])re8S  woul<l  have  injured 
the  enterprise,  which  was  in  a  high  degree  dejiendent  on  an 
arrangement  with  the  Transvaal  line.  The  Portuguese  Gov- 
ernment never  denied  the  existence  of  the  memorandum  of 
May  17,  or  of  the  promise  which  it  had  made  to  the  Transvaal. 
It  merely  denied  that  it  had  made  any  concession  violative 
of  thai  to  MacMurdo.  The  deputation,  on  taking  its  leave, 
declared  that  if  it  could  not  obtain  a  reasonable  agreement  as 
to  international  rates  it  would  seek  another  solution  of  the 
question  by  renouncing  the  port  of  Louren5o  Marques. 

The  Portuguese  answer  next  discussed  the  alleged  exclusive 
and  absolute  right  of  the  concessionaire  to  fix  rates,  first,  in 
view  of  Portugal's  obligations  to  the  Transvaal  under  the 
treaty  of  December  11, 1875,  and  then  in  view  of  Portuguese 
and  French  legislation  and  of  the  common  law.  The  right  of 
the  concessionaire  was  conceded,  subject  to  the  limitation  that 
he  use  it  reasonably.  The  answer  also  discussed  the  law  in 
the  United  States,  and  referred  to  the  many  instances  in  which 
legislative  power  had  been  used  there  in  respect  of  railway 
rates.  It  also  discussed  thelegislation  of  England,  of  Germany, 
and  of  Switzerland  in  regard  to  railways.  In  closing  the  dis- 
cussion on  the  subject  of  rates  it  summed  up  the  case  as 
follows: 

1.  The  object  of  the  Lourenro  Marques  railway  was  to  de- 
velop commercial  relations  between  the  Portuguese  territory 
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and  that  of  neighboring  countries,  including  the  Transyaal; 
to  secure  for  the  Transvaal  railway  communication  with  the 
sea,  and  to  increase  the  commerce  of  the  port  of  Louren9o 
Marqnes. 

2.  This  end  could  be  secured  only  by  an  accommodation  of 
the  interests  of  the  Portuguese  line  and  the  Transvaal  line, 
especially  in  respect  of  rates. 

3.  The  concessionaire  of  the  Portuguese  line  had  other  ends 
in  view,  his  object  being,  by  refusing  to  agree  on  rates,  to  use 
his  alleged  exclusive  right  in  the  matter  for  the  purpose  of 
compelling  the  Transvaal  to  purchase  the  control  of  his  line  at 
an  exaggerated  price. 

4.  The  concessionaire  never  possessed  the  power  absolutely 
and  finally  to  fix  rates.  The  concession  did  not  accord  it.  On 
the  contrary,  the  concession  was  expressly  declared  to  be  sub- 
ject to  Portuguese  legislation,  which  reserved  to  the  govern- 
ment the  supervision  of  railways,  and  especially  the  right  to 
approve  rates. 

5.  The  provision  in  the  statutes  of  the  company  which  gave 
the  directors  the  right  to  fix  rates  concerned  only  the  organiza- 
tion of  the  road,  and  did  not  prejudice  the  right  of  approval 
of  the  state. 

6.  No  declaration  of  a  minister  or  provision  in  the  statutes 
of  the  company  could  in  any  case  take  from  the  state  its  right 
of  sovereignty  in  the  matter. 

7.  The  right  of  the  state  to  control  railway  rates  was  ad- 
mitted in  all  known  legislation,  notably  in  that  of  England 
and  the  United  States. 

8.  Absolute  ireedom  in  respect  of  rates  was  specially  inad- 
missible when  the  concessionaire  enjoyed  a  monoply  of  railway 
transportation  in  a  certain  extent  of  territory. 

9.  The  concessionaire  acted  contrary  to  the  end  of  the  con- 
cession in  refusing  to  agree  on  the  subject  of  rates  with  the 
Transvaal  company,  in  order  to  utilize  the  concession  solely 
for  his  own  personal  interest. 

10.  The  Louren^o  Marques  railway  possessed  a  value  for 
both  states  only  in  case  it  should  reach  the  heart  of  the  terri- 
tory of  the  Transvaal.  The  two  parts  of  the  lines  considered 
separat'Cly  had  no  value. 

The  Portuguese  answer  next  discussed  the  question  of  plans. 
The  concession,  said  the  answer,  required  MacMurdo  to  send  a 
5627— Vol.  2 57 


Digitized  by  VjOOQ  IC 


1888        INTERNATIONAL  ABBITRATIONS. 

competent  engineer  to  Loaren^o  Marques  within  forty  days 
and  to  submit  tinal  plans  to  the  government  within  a  hundred 
days  after  the  forty.  MacMurdo  asked  that  the  plans  previ- 
ously made  by  the  Portuguese  Government  be  transmitted  to 
him  to  facilitate  the  work  of  his  engineer,  and  the  government 
consented;  but  it  was  his  duty  to  make  plans  himself;  and  if 
the  time  allowed  him  for  that  purpose  was  not  sufficient  it  was 
his  own  fault.  When  his  plans  were  due  he  demanded  a 
delay  of  sixty  days,  alleging  that  heavy  rains  had  prevented 
his  engineer  from  concluding  his  work.  The  government 
engineer,  however,  reported  that  MacMurdo's  engineer  bad 
not  attempted  to  make  any  surveys,  but  had  evidently  been 
sent  out  merely  as  a  formality.  If  the  minister  of  the  col- 
onies had  conspired  with  the  Transvaal  deputation  to  annul 
the  concession,  now  was  his  opportunity.  But  he  extended  the 
time  to  July  2,  1884,  and  on  June  27  MacMurdo  presented  to 
him  the  very  same  plans  which  had  been  furnished  him,  declar- 
ing that  he  accepted  them,  with  some  slight  modifications.  He 
presented  no  plan  of  the  latter  part  of  the  line.  In  fact,  his 
engineer  had  not  been  on  the  ground.  Certain  information 
had  been  collected  in  London,  and  it  was  on  this  that  the  re- 
quests for  modifications  were  based,  so  that  when  the  exten- 
sion of  time  expired  MacMurdo  had  not  fulfilled  his  obligations. 
Nevertheless,  on  October  30  the  government  approved  the 
incomplete  plans  without  prejudice  to  the  presentation  of  a 
project  as  to  the  end  of  the  line.  It  was  false  to  accuse  the 
Portuguese  Government  of  concealing  the  investigations  made 
by  its  engineer.  Major  Machado,  concerning  the  end  of  the 
line.  Machado  gave  information  on  the  subject  to  MacMurdo's 
engineer,  to  the  engiueer  of  the  company,  and  to  one  of  the 
company's  directors.  In  a  report  of  December  22,  1888,  he 
stated  that  the  company  had  long  since  known  almost  to  a 
kilometer  the  length  of  the  line.  The  Portuguese  company 
and  the  English  company  both  knew  that  the  line  was  to  be 
about  ninety  kilometers,  and  it  was  so  stated  in  the  prospectus. 
The  Portuguese  memorial  next  considered  the  organization 
of  the  Portuguese  company,  contending  that  the  system  on 
which  it  was  organized  was  condemned  in  the  legislation  of 
all  civilized  countries,  including  that  of  the  United  States,  and 
that  it  was  unable  to  ac(*ompli8h  the  ends  for  which  the  con- 
cession was  granted;  and  then  proceeded  to  inquire.  What  had 
the  company  done  to  fulfill  its  obligations!    Nothing.    The 
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whole  thing  was  fictitious.  For  three  years  MacMardo  sought, 
directly  and  indirectly,  new  concessions  and  new  facilities,  and 
invented  new  explanations  of  the  disorder  of  his  financial 
arrangements.  By  the  end  of  1885  general  incredulity  existed 
as  to  the  enterprise.  The  government  forebore  to  exercise  its 
right  to  terminate  the  concession,  and  had  now  to  reproach 
itself  for  its  good  will,  tolerance,  and  excessive  indulgence. 
The  Portuguese  company  being  unable  to  complete  the  road, 
the  English  company  was  formed  in  a  manner  which  was  con- 
trary to  the  Portuguese  law,  and  which  placed  in  an  unsafe 
position  the  founders  of  the  Portuguese  company.  The  direc- 
tors of  the  London  company  on  December  18, 1886,  declared 
that  it  could  not  obtain  the  capital  necessary  to  construct  the 
road  unless  the  Portuguese  Government  would  guarantee  the 
interest  on  its  obligations;  and  they  requested  the  president 
of  the  board  of  directors  at  Lisbon  to  ask  the  government  to 
make  such  a  guaranty  or  else  to  permit  the  transfer  of  the 
concession  to  the  English  company. 

The  Portuguese  answer  next  discussed  the  rescission  of  the 
concession.  By  an  express  provision  the  government  had  the 
right  to  cancel  the  concession  if  its  conditions  were  not  fulfilled. 
In  fact,  the  line  was  not  built,  and  the  company  had  no  money 
with  which  to  complete  it.  The  government  on  October  24, 
1888,  granted  a  new  postponement  of  eight  months.  Ameri- 
can counsel  had  said  that  it  was  only  in  February  1889  that 
the  company  let  the  contract  for  the  completion  of  the  road. 
The  contract  was,  in  fact,  a  bankrupt  contract,  and  was  dated 
March  23, 1889.  Neither  the  contractor  nor  the  material  could 
reach  Louren<;o  Marques  before  May;  and  the  company  thus 
attempted  the  impossibility  of  doing  in  a  month  and  a  half  what 
they  declared  it  would  be  impossible  to  do  in  eight  months. 
The  contractor  arrived  at  Lourengo  Marques  only  on  the  10th 
of  June.  On  June  18  an  application  was  made  to  the  govern- 
ment for  another  extension  of  time,  and  then  for  the  first  time 
the  argument  was  invoked  that  the  heavy  rains  in  January 
1889  constituted  a  case  of  force  majeure.  The  reports  of  the 
Portuguese  engineer  showed  that  the  injuries  done  by  the  rains 
of  1888  and  1889  should  be  ascribed  to  faulty  construction, 
some  of  the  works  being  only  provisional.  In  reality,  the 
English  company  had  not  a  sou  of  capital  of  its  own,  but  pro- 
posed, just  as  the  Portuguese  company  had  done,  to  construct 
the  railway  by  issuing  its  obligations.     By  means  of  certain 
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names  iu  its  directory  and  of  ambiguoas  assertions  in  its  pro- 
spectus it  obtained  funds  to  construct  a  part  of  the  line,  but 
when  this  money  was  spent  it  found  itself  involved  in  unsoi*- 
mountable  difficulties,  and  could  not  find  the  additional  capital. 
During  five  years  and  a  half,  from  December  1883  to  January 
1889,  the  Portuguese  Government  had  shown  the  greatest  good 
will,  indulgence,  and  tolerance.  It  had  a  right  to  cancel  the 
concession:  (1)  When  the  concessionaire  let  the  period  of  one 
hundred  and  forty  days  go  by  without  presenting  plans  of  the 
road.  (2)  When  he  failed  in  the  sixty  subsequent  days  to  pre- 
sent complete  plans.  (3)  When  the  Portuguese  company 
avowed  May  18, 1886,  that  it  had  not  found  the  necessary  cap- 
ital to  begin  work  before  June  in  that  year,  and  that  it  could 
not  say  when  it  would  commence  it.  (4)  When  the  same  com- 
pany avowed  February  16, 1887,  that  it  was  absolutely  unable 
to  fulfill  its  object,  and  that  its  abnormal  situation  was  incom- 
patible with  the  interests  of  the  country.  (5)  When  the  same 
company  allowed  the  period  of  three  years,  ending  October  30, 
1887,  to  expire  without  having  presented  plans  for  and  con-' 
structed  the  last  part  of  the  line,  and  without  having  com- 
pleted even  the  eighty-two  kilometers  comprised  in  the  plans 
approved  October  30, 1884. 

From  motives  of  pure  benevolence  the  Portuguese  Govern- 
ment did  not  use  its  right  of  rescission  until  it  had  become 
impossible  to  do  otherwise  without  compromising  the  most 
serious  interests  of  the  state.  But  even  then  it  offered  to 
continue  to  the  interested  parties  the  benefits  of  the  conces- 
sion, if  they  would  reconcile  their  private  interests  with  the 
public  interest  by  making  an  equitable  arrangement  as  to 
rates  with  the  Dutch  company.  But,  counting  on  the  inter- 
vention of  their  governments,  they  rejected  this  prox)08ition, 
demanded  the  payment  of  an  exorbitant  sum,  and  threatened 
to  compel  the  payment  of  sums  still  more  exorbitant  unless 
the  government  would  yield  to  their  demands.  Moreover,  in 
order  to  obtain  the  intervention  of  their  governments,  they 
had  not  feared  to  launch  against  the  Portuguese  Govern- 
ment defamatory  charges,  the  falseness  of  which  was  shown 
by  authentic  documents.  They  had  even  accused  the  Por- 
tuguese Government  of  having  omitted  to  offer  the  road  for 
sale  at  public  auction,  in  accordance  with  article  42  of  the 
concession,  because  it  had  obliged  itself  to  transfer  it  to  the 
Transvaal  Government.    The  documents  proved :  ( I )  That  they 
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had  rendered  it  impossible  to  put  the  road  np  at  auction  by  de- 
manding an  indemnity  through  diplomatic  channels.  (2)  That 
they  had  rejected  the  proi)osition  of  the  Portuguese  Govern- 
ment to  give  to  the  arbitral  tribunal  a  competency  sufficient 
to  enable  it  to  order  the  road  to  be  put  up  at  public  auction. 

On  the  strength  of  such  accusations  the  interested  parties, 
said  the  answer,  asked  the  high  arbitral  tribunal  to  allow  them 
an  indemnity  of  about  £2,000,000.  In  respect  of  this  exorbi- 
tant claim  it  was  proper  to  recall  the  fact  that  the  work  and 
material  of  the  railway  were  valued  in  an  inventory  made 
after  the  rescission  of  the  concession,  conformably  to  article  42, 
at  £160,000. 

In  conclusion,  the  answer  stated  that  the  Portuguese  Gov- 
ernment acknowledged  its  obligation  to  pay  the  claimants  a 
sum  equivalent  to  the  expenses  incurred  in  the  construction  of 
the  road  up  to  the  moment  of  the  withdrawal  of  the  concession, 
as  set  forth  in  the  inventory  made  by  the  agents  of  the  gov- 
ernment, subject  to  such  deductions  as  the  tribunal  should 
find  to  be  equitable. 

In  1893  an  opinion  was  given  by  MM.  Ch. 
^^^^^^^^""Lyon.Caen  and  L.  Renault  in  behalf  of  the 
claimants.  As  to  the  nature  of  an  act  of  con- 
cession for  a  railway — whether  it  was  to  be  regarded  as  an  act 
of  sovereignty  or  a  private  contract — they  deemed  all  inquiry 
superfluous.  The  Portuguese  Government  had  agreed  to  sub- 
mit to  arbitrators  the  determination  of  the  "  amount  of  compen- 
sation due"  for  the  withdrawal  of  the  concession,  and  had  thus 
admitted  that  compensation  was  due  for  its  withdrawal.  Nev- 
ertheless, they  maintained  that  the  concession  for  the  con- 
struction of  the  railway  was  not  in  the  nature  of  an  act  of 
sovereignty,  but  of  a  contract,  just  as  it  was  denominated  in 
all  the  documents  produced  by  the  Portuguese  Government. 
The  only  act  of  sovereignty  in  the  matter  was  the  royal  decree 
by  which  the  contract  was  approved,  and  as  to  this  decree  no 
question  had  been  raised.  The  arbitration  related  solely  to 
the  provisions  of  the  contract  to  which  the  decree  gave  validity. 
Though  the  Portuguese  Government  had  in  granting  the  con- 
cession exercised  acts  of  sovereignty,  it  had  at  the  same  time 
entered  into  an  actual  contract  by  the  provisions  of  which  it 
was  bound. 

The  argument  put  forward  in  behalf  of  the  Portuguese 
Government  that  the  demands  of  the  claimants  involved  its 
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competency  to  perform  acts  of  sovereignty,  as,  for  example,  in 
its  negotiations  with  the  Transvaal,  betrayed,  said  MM.  Lyon- 
Oaen  and  Eenanlt,  a  confusion  of  ideas.  No  one  denied  the 
competency  of  the  Portuguese  Government  to  perform  any 
act  of  sovereignty  or  of  administration.  But,  while  retaining 
all  its  sovereign  i)Owers,  it  could  not  by  qualifying  its  acts  by 
one  name  or  another  relieve  itself  from  its  obligations.  It  was 
therefore  entirely  proper  to  examine  the  acts  of  the  Portuguese 
Government  in  order  to  determine  whether  it  had  committed 
not  an  excess  of  power  but  an  abuse  of  power.  In  any  other 
view  the  agreement  of  arbitration  was  meaningless. 

In  one  respect,  indeed,  the  concession  could  not  be  treated 
as  an  ordinary  contract  between  individuals.  A  tribunal 
having  jurisdiction  of  such  a  contract  might  annul  acts  done 
in  violation  of  it  and  require  its  execution.  In  the  present 
case  this  could  not  be  done.  The  tribunal  of  arbitration  was 
not  invested  with  power  to  annul  any  act  of  the  Portuguese 
Government.  It  could  only  determine  the  indemnity  due  as  a 
reparation  for  the  injustice  done  to  the  claimants. 

MM.  Lyon-Caen  and  Renault  next  discussed  the  question 
whether  the  concessionaire  possessed  the  exclusive  right  to  fix 
rates  on  the  railway.  By  article  20  of  the  concession  the  Por- 
tuguese Government  granted  to  the  concessionaire  "the  exclu- 
sive right  to  construct  and  run  "  the  railway  for  a  certain  term 
of  years.  He  was  required  to  transport  certain  persons  at  a 
fixed  price  or  free  of  charge  (articles  29  and  30),  as  well  as 
troops,  munitions  of  war,  and  the  mails  (articles  31  and  32). 
He  was  required  to  run  at  least  one  train  a  day,  at  a  speed  to 
be  subject  to  the  regulation  of  the  government  (article  33), 
and  to  provide  enough  cars  to  accommodate  the  travelers 
(article  34).  These  were  the  only  restrictions  placed  on  the 
management  of  the  road,  and  they  had  no  relation  to  its  com- 
mercial use,  and  did  not  allude  to  the  fixing  of  rates.  What 
was  the  inference  to  be  drawn  from  this  silence  f 

The  position  of  the  Portuguese  Government  was  that  the 
exclusive  right  to  fix  rates  was  one  of  such  an  extraordinary 
character  that  it  could  not  be  implied;  that  the  conduct  of  the 
enterprise  was  subject  to  Portuguese  laws  (article  50);  that 
the  control  of  rates  by  the  state  was  in  accordance  with  com- 
mon law,  and  particularly  with  French  law,  and  that  it  was 
necessary  in  the  present  case  in  order  to  facilitate  commercial 
relations  with  the  Transvaal  and  perform  the  obligations  of 


Digitized  by  VjOOQ IC 


DELAGOA  BAY  RAILWAY.  1893 

international  commerce.  MM.  Lyon  Gaen  and  Benaalt  con- 
sidered that  these  arguments  were  not  decisive,  and  that  the 
concessionaire  preserved  his  freedom  of  action  where  it  was 
not  limited,  and  that  he  could  fix  rates  according  to  his  in- 
terests. They  foand  difficulty  in  admitting  that  there  was  any 
common  law  governing  the  subject.  The  right  to  control  rates 
did  not,  as  they  understood,  belong  to  the  state  in  England  or 
in  the  United  States.  In  France  the  maximum  rates  were 
fixed  in  the  first  instance  by  a  schedule  of  charges,  but  below 
that  the  companies  could  modify  the  rates  at  will.  If  it  should 
be  admitted  that,  in  consequence  of  the  silence  of  the  conces- 
sion, the  Portuguese  Government  had  control  of  rates,  its  con- 
trol would  be  unlimited  and  would  be  unrestrained  by  any 
pecuniary  responsibility.  As  between  the  government  and  tlie 
concessionaire,  a  reasonable  construction  of  the  contract  would 
require  the  control  of  rates  to  be  vested  in  the  latter.  This 
construction  was  admitted,  as  they  maintained,  by  the  govern- 
ment itself  in  divers  ways — by  the  letter  of  the  minister  of 
the  colonies  of  May  4, 1885,  corroborated  by  the  telegram  to 
the  representative  of  Portugal  in  London,  saying  that  the 
company  had  <Hhe  absolute  and  uncontrolled  right  to  fix 
tariffs;"  and  by  another  ministerial  declaration  in  1888  in  the 
same  sense.  As  to  the  argument  drawn  from  the  relations 
between  Portugal  and  the  Transvaal,  it  seemed  strange  to 
speak  of  the  right  of  the  Transvaal  to  demand  of  the  company 
any  particular  rates.  The  company  dealt  with  Portugal  just 
as  the  Transvaal  did.  If  there  was  need  for  Portugal  to  retain 
the  control  of  rates  and  to  subject  the  enterprise  to  the  exigen- 
cies of  its  intercourse  with  the  Transvaal,  it  should  have  re- 
served the  power  to  do  so.  It  could  not  urge  its  obligations 
to  the  Transvaal  for  the  purpose  of  diminishing  the  rights 
which  it  had  granted  to  the  concessionaire. 

MM.  Lyon-Caen  and  Eenault  next  considered  the  question 
whether  the  concessionaire  was  obliged  to  construct  the  line 
to  the  frontier,  wherever  it  might  be.  By  the  terms  of  the 
contract  he  was  bound  to  construct  a  railway  from  Lourengo 
Marques  to  the  frontier,  but  it  was  impossible  to  maintain  the 
I>08ition  that  this  obligation  was  to  be  construed  in  an  unre- 
stricted sense  to  mean  the  frontier,  however  and  wherever  it 
might  be  run  by  agreement  between  the  two  governments. 
The  parties,  in  fact,  had  in  view  a  particular  line,  both  in  fix- 
ing the  period  within  which  the  road  must  be  completed  and 
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in  the  appreciation  of  the  obligations  which  the  conceBsionaire 
assamed.  The  plans  famished  by  the  government  to  the  com- 
pany in  1884  were  based  on  the  report  of  the  engineer,  Major 
Machado,  of  April  30, 1883,  and  contemplated  a  railway  eighty- 
two  kilometers  in  length.  This  was  the  nnderstanding  of  the 
parties  when  the  concession  was  made  in  December  1883,  and 
it  was  confirmed  by  the  royal  decree  of  October  30, 1884,  by 
which  the  plans  were  approved.  By  this  decree  the  plans 
were,  it  was  true,  approved  "  without  prejudice  to  the  presen- 
tation of  a  plan  relative  to  the  end  of  the  railway,  near  the 
frontier."  But  it  was  unreasonable  to  give  to  this  reservation 
an  indefinite  extension,  so  as  to  permit  the  addition  of  nine  or 
ten  kilometers  to  the  line  at  the  will  of  the  Portuguese  Gov- 
ernment and  require  it  to  be  construcf.ed  within  the  period 
originally  fixed  for  the  completion  of  the  eighty-two  kilome- 
ters. The  reasonable  construction  of  the  decree  was  that  the 
reservation  had  reference  only  to  a  distance  of  small  impor- 
tance. 

That  an  error  of  nine  kilometers  was  committed  by  the 
agents  of  the  Portuguese  Government  was  reported  by  Major 
Machado  to  that  government  in  August  1885.  He  mentioned 
the  fact  in  a  letter  to  the  engineer  of  the  company  July  23, 
1887.  The  situation  thus  created  was  a  proper  subject  for  a 
new  understanding  between  the  government  and  the  company. 
Nevertheless,  by  a  decree  of  October  24, 1888,  the  company 
was  notified  as  to  the  point  of  the  termination  of  the  line  and 
was  allowed  eight  months  in  which  to  reach  it.  The  govern- 
ment sought  to  treat  this  as  a  fixing  of  the  terminus  under 
the  first  article  of  the  original  concession;  but  if  this  view 
was  well  founded  it  was  surprising  that  the  government  took 
so  long  to  do  it.  Moreover,  though  the  period  of  eight  months 
was  fixed  by  the  decree  of  October  24, 1888,  the  plans  for  the 
additional  kilometers  were  not  approved  till  February  23, 1889. 
If  this  was  done  in  execution  of  the  original  contract,  why 
wer^  not  the  nine  additional  kilometers  required  to  be  con- 
structed within  the  period  prescribed  in  1884  for  the  completion 
of  the  linef  According  to  the  contention  of  the  government, 
that  period  expired  in  1887,  and  it  was  in  October  1888  that 
the  government  made  known  the  terminal  point.  If  the  con- 
tract of  December  14, 1883,  was  to  be  applied  to  the  new  part 
of  the  line,  its  fortieth  article  should  have  been  observed  and 
three  years  allowed  from  the  approval  of  the  plans  for  the 
completion  of  that  part. 
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Ou  these  grounds  MM.  Lyon-Gaen  aud  Eenault  maintained 
that  the  period  of  eight  months  prescribed  by  the  decree 
of  October  24, 1888,  for  the  construction  of  the  nine  additional 
kilometers  never  was  binding  ou  the  company.  But,  even 
admitting  that  the  company  ought  to  conform  to  the  decree, 
it  could  invoke  the  impossibility  of  performing  it  within  the 
period  prescribed.  In  respect  of  certain  obligations  the  con- 
tract itself  made  an  exception  on  the  ground  of  force  majeure^ 
and  this  was  in  accordance  with  the  general  principles  of  law. 

The  next  subject  considered  by  MM.  Lyon-Caen  and  Renault 
was  that  of  the  concession  for  a  tramway  made  May  17,  1884, 
to  the  government  of  the  Transvaal.  By  article  20  of  the  con- 
cession the  Portuguese  (iovernment  granted  to  the  concession- 
aire "  the  exclusive  right  to  construct  and  operate"  the  railway, 
and  agreed  that  it  would  "neither  construct  nor  concede  in  the 
territory  of  the  district  of  Lourengo  Marques,  within  a  space 
of  one  hundred  kilometers  on  each  side  of  the  line  of  the  com- 
pany," a  competing  line  of  railway.  This  stipulation  gave  the 
company  a  virtual  legal  monopoly  of  the  railway  business 
within  the  district  in  question,  The  very  terms  in  which  the 
concession  for  the  tramway  was  promised  showed  that  it  was 
an  infringement  of  the  exclusive  privilege  which  belonged  to 
the  company.  It  violated  the  rights  of  the  company  both  in 
respect  of  its  monopoly  of  transportation  aud  in  resi)ect  of  its 
exclusive  right  to  fix  rates.  But  even  assuming  that  the  Portu- 
guese Government  had  the  right  to  cancel  the  concession,  it 
was  bound  to  take  certain  steps  which  it  had  not  taken.  By 
article  42  of  the  concession  it  was  provided  that  if  the  contract 
should  be  canceled  the  line,  so  far  as  constructed,  and  all  the 
materials  on  hand,  should  be  put  up  at  public  auction  and 
sold  to  the  highest  bidder,  and  the  proceeds  paid  to  the  com- 
pany. In  case  no  bid  should  be  made  within  six  months,  the 
government  was  to  have  the  right  to  take  the  road  without 
indemnity.  The  government  had,  however,  taken  possession 
of  the  road  without  previously  offering  it  for  sale. 

As  to  the  damages  due,  MM.  Lyon-Caen  and  Renault  main- 
tained that  they  were  defined  by  articles  1149-1151  of  the 
French  civil  code,  namely,  the  loss  which  the  company  had  suf- 
fered and  the  gain  of  which  it  had  been  deprived,  subject  to 
the  qualification  (1)  that  a  debtor  is  liable  only  for  such  dam- 
ages as  have  been  proved  and  as  could  have  been  foreseen 
when  the  contract  was  made,  unless  it  was  by  his  wrong  that 
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it  was  not  executed;  «ind  (2)  that,  if  the  failure  to  execute  it 
was  due  to  his  wrong,  the  damages  should  comprehend,  in 
respect  of  the  losses  suffered  by  the  creditor  and  the  gains  of 
which  he  was  deprived,  only  such  as  follow  immediately  and 
directly  from  the  nonexecution  of  the  agreement.  The  dam- 
ages allowed  should  comprise  both  the  loss  of  the  creditor 
{damnum  emergens)  and  the  benefit  of  which  he  was  deprived 
( lucrum  cessans).  The  loss  suffered  related  to  a  past  transaction 
and  was  generally  capable  of  precise  ascertainment.  The  bene- 
fit referred  to  the  future  and  was  necessarily  more  uncertain. 
The  loss  comprised  the  expenditures  of  the  company  in  buying 
laud  and  constructing  its  works.  The  benefits  comprised  not 
only  those  which  the  company  had  realized  on  that  i)art  of  the 
line  open  to  traffic,  but  also  those  which  it  would  in  all  proba- 
bility have  realized  if  the  concession  had  not  been  annulled. 
These  included  the  probable  development  of  the  traffic  as 
shown  by  the  increase  since  the  Portuguese  Government  took 
possession  of  the  line,  and  by  the  increase  in  the  price  of 
shares,  of  which  Mrs.  MacMurdo  held  a  large  number.  It  was 
also  to  be  remembered  that  the  number  of  shares  held  by  Mrs. 
MacMurdo  gave  her  a  position  in  the  company  which  was  of 
pecuniary  value.  The  tribunal  should  take  into  account  tbe 
conscious  wrong  of  the  government  as  a  ground  for  a  liberal 
estimation  of  damages  suffered.  On  the  principal  sum  found 
to  be  due,  interest  should  be  allowed. 

Two  opinions  in  behalf  of  the  Portuguese 
Opinioiuof  M.  Meiii.-(TOvernment  were  given  by  M.  Meili,  professor 
of  private  international  law  at  the  University 
of  Zurich,  one  before  the  opinion  of  MM.  Lyon-Caen  and  Re- 
nault, and  the  other  in  reply  to  it.  M.  Meili  contended  in  his 
reply,  as  he  had  done  in  his  first  opinion,  that  the  case  before 
the  tribunal  could  not  be  considered  as  an  action  either  ex  con- 
tractu or  ex  delicto.  The  object  of  the  claimants  in  so  treating 
it  was  to  gain  an  opportunity  to  criticise  a  long  series  of  acts 
accomplished  by  Portugal  in  the  exercise  of  her  rights  of  sov- 
ereignty. It  was  not  denied  that  the  decree  of  June  25,  1889, 
and  the  taking  possession  of  the  railway  had  the  effect  of 
annulling  the  right  conceded  to  MacMurdo  to  operate  the  rail- 
way. But  if  that  act  of  the  government  had  injured  the 
rights  of  the  concessionaire,  it  was  nevertheless  perfectly  legiti- 
mate, and  could  not  be  controlled  by  the  tribunal.  On  the 
other  hand  it  pertained  to  the  tribunal  to  accord  to  the  con- 
cessionaire an  indemnity  and  to  fix  its  amoant 
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In  order  to  establish  an  action  ex  delicto  it  was  necessary  to 
sliow  (1)  an  unlawful  act,  willful  or  negligent;  (2)  damage;  (3) 
a  connection  between  the  act  and  the  damage.  Applying  these 
conditions  to  the  present  case,  the  question  would  be.  Had  the 
Portuguese  state  negligently  or  fraudulently  taken  administra- 
tive measures  to  rescind  the  concession  and  sequestrate  the 
railway!  The  answer  must  be  in  the  negative.  The  govern- 
ment had  exercised  its  sovereign  rights  legitimately  and  mod- 
erately. Moreover,  it  was  inadmissible  to  subject  such  acts  to 
the  t^st  of  judicial  precedents.  No  principle  could  impose  on 
the  state  any  responsibility  whatever  by  reason  of  the  inoppor- 
tnneness  or  negligence  with  which  it  exercised  its  sovereign 
powers.  The  tribunal  could  only  take  the  place  of  the  arbitral 
tribunal  originally  provided  tor  in  the  concession.  It  could  not 
subject  to  a  retrospective  examination  the  acts  of  the  Portu- 
guese Government.  The  tribunal  ought  to  confine  itself  to  the 
examination  of  the  question  whether  certain  definite  promises 
had  been  made,  having  the  nature  of  private  rights,  and 
whether  those  promises  had  not  been  kept.  Portugal  had  not 
recognized  by  the  agreement  any  obligation  to  repair  damage. 
Portugal  had  never  ceased  to  declare  her  readiness  to  pay  the 
actual  value  of  the  works  constructed  in  the  building  of  the 
line — in  other  words,  the  amount  of  her  enrichment — and 
already  700,000  francs  had  been  devoted  to  that  account. 

M.  Meili  argued  that  the  case  must  be  governed  by  Portu- 
guese law. 

He  then  discussed  the  relations  of  Portugal  with  the  Trans- 
vaal, contending  that  the  subject  of  international  communica- 
tion was  a  proper  one  for  arrangement  between  them,  and  one 
which  they  had  long  been  considering.  In  discussing  this  sub- 
ject, he  maintained  that  the  Portuguese  memorandum  of  May 
17, 1884,  to  the  Transvaal  deputation,  was  prospective  and  en- 
tirely proper.  It  was  not  injurious  to  the  right  of  the  conces- 
sionarie  to  fix  rates  by  his  own  act,  even  if  he  possessed  it. 
And  whether  he  possessed  the  right  or  no,  it  was  clear  that  he 
was  not  authorized  to  use  it  arbitrarily  and  unreasonably.  But 
he  thought  that  they  did  not  possess  the  right.  The  state  was 
not  to  be  presumed  to  have  despoiled  itself  completely  of  its 
rights.  Neither  the  concession  nor  any  subsequent  act  had 
conferred  on  the  concessionaire  the  right  to  fix,  without  limita- 
tion, the  rates  on  any  particular  kind  or  class  of  merchandise. 
There  was  a  middle  ground  between  the  absolute  right  of  the 
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concessionaire  and  the  absolute  right  of  the  state  in  the  matter. 
The  concessionaire  had  a  right  to  determine  rates,  not  arbi- 
trarily, but  reasonably.  In  support  of  this  view,  M,  Meili  cited 
MM.  Lyon-Caen  and  Renault's  Manuel  de  Droit  Commercial, 
2"'*^  ^d.  1891,  Nos.  720-721.  MacMurdo  understood  that  the  right 
of  which  he  obtained  the  concession  was  necessarily  limited  by 
the  international  exigencies  which  the  execution  of  the  treaty 
of  1875  was  intended  to  satisfy.  But  independently  of  the 
treaty  M.  Meili  invoked  the  law  of  nations.  Nations  have 
duties  as  well  as  rights.  Portugal  could  not  abandon  to  Mac- 
Murdo her  sovereign  right  to  contract  with  the  Transvaal  in 
virtue  of  the  maxims  of  the  law  of  nations.  The  Boers  had 
the  right  to  demand  an  arrangement  as  to  rates,  and  Portugal 
was  obliged  to  accord  it. 

M.  Meili  maintained  the  right  of  the  state  to  cancel  a  con- 
cession for  the  failure  of  the  concessionaire  to  fulfill  its  con- 
ditions, and  he  then  turned  his  attention  to  the  great  emphasis 
placed  by  the  claimants  on  the  question  of  the  eight  addi- 
tional kilometers.  He  said  that  by  the  ministerial  decree  of 
October  30,  1884,  the  plans  relative  to  eighty-two  kilometers 
were  approved  by  the  government  with  a  reservation  as  t.o  the 
end  of  the  line.  The  prospectus  of  the  Delagoa  Bay  company 
and  of  the  Portuguese  company  of  March  30, 1886,  and  Feb- 
ruary 14  and  March  7,  1887,  gave  the  length  of  the  line  as 
ninety  kilometers.  The  Portugese  Government  was  under  no 
obligation  to  furnish  plans.  There  was  no  foundation  for  say- 
ing that  the  Portuguese  Government  had  made  a  mistake  in 
the  plans  and  ought  to  bear  the  consequences.  There  was  no 
mistake.  The  Portuguese  Government  was  authorized  to  pro- 
ceed as  it  did  by  an  express  clause.  It  was  not  correct  to  say 
that  it  had  guaranteed  to  the  concessionaire  that  the  length  of 
the  line  would  be  only  eighty-two  kilometers.  The  Portuguese 
Government  granted  three  extensions  of  time.  The  road  was 
not  finished  because  of  negligence,  and  not  because  sufficient 
time  was  not  allowed. 

M.  Meili  maintained  that  the  tribunal  could  allow  only  the 
actual  value  of  the  works  constructed.  Nothing  could  be 
separately  claimed  for  the  loss  of  the  right  to  operate  the  road, 
since  that  right  fell  with  the  cancellation  of  the  concession. 
Nor  was  the  speculative  value  of  the  stocks  and  bonds  on  the 
bourse  to  be  taken  as  the  value  of  the  property.  The  claim- 
ants had  insisted  on  what  they  called  a  right  of  control.    Such 
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a  thing  was  not  capable  of  separate  estimation.  The  three 
and  a  half  millions  at  which  they  estimated  the  right  of  con- 
trol was  a  sum  in  the  air.  Portugal  owed  for  the  real  and 
effective  value  of  the  works  of  which  she  took  possession. 
She  owed  nothing  for  damage,  direct  or  indirect,  nor  for  the 
gain  of  which  the  enterprise  had  been  deprived.  The  fantastic 
chiim  of  47,500,000  francs,  with  interest  at  various  rates,  was 
beyond  the  range  of  discussion. 

Prior  to  March  31,  1896,  all  the  pleadings 
^'^Xwtoitio^*^*  had  been  filed  by  the  parties  in  interest,  and 
all  the  proofs  laid  before  the  tribunal.  On 
that  day  the  tribunal,  on  application  of  the  parties,  appointed 
an  expert  to  go  to  South  Africa,  and,  after  due  investigation, 
report  upon  a  number  of  interrogatories  presented  to  him  by 
the  tribunal.  May  13,  1896,  upon  the  request  of  the  Portu- 
guese Government,  the  number  of  experts  was  increased  to 
three;  and  the  9th  of  the  following  month  M.  Dietler,  director 
of  the  St.  Gotthard  Eailway,  and  on  the  9th  of  the  next  Sep- 
tember M.  Nicole,  engineer,  were  respectively  appointed  as 
second  and  third  experts.  November  6, 1896,  M.  Nicole  pro- 
ceeded to  South  Africa  to  obtain  the  information  necessary  to 
enable  the  experts  to  make  their  report  to  the  tribunal.  He 
returned  to  Switzerland  early  in  April,  1897.  After  the  report 
of  the  experts  is  made,  probably  toward  the  end  of  the  present 
year  (1897),  it  is  expected  that  the  tribunal  will  hear  oral  argu- 
ment, and  then  proceed  to  render  judgment.^ 

6.  The  Cheek  Olaim. 

It  has  been  agreed  between  the  United  States  and  Siam  to 
submit  to  the  governor  of  the  Straits  Settlements,  as  arbitra- 
tor, the  claim  of  Dr.  M.  A,  Cheek,  a  citizen  of  the  United 
States,  against  the  Government  of  Siani.  The  nature  and 
history  of  the  claim  are  disclosed  in  the  following  report  of 
Mr.  Olney,  Secretary  of  State,  to  the  President,  of  March  1, 
1897: 2 

"In  answer  to  the  resolution  of  the  Senate,  dated  February 
24, 1897,  requesting  that  that  body  be  furnished  with  'all  the 
information  in  possession  of  the  Department  of  State  relating 
to  the  claim  of  M.  A.  Cheek  against  the  Siamese  Government,' 
I  have  the  honor  to  say  that  the  correspondence  on  file  in  this 

» Mr.  Peak,  U.  S.  minister  at  Berne,  to  Mr.  Moore,  April  13,  1897. 
2  8.  Doc.  180,  54  Cong.  2  sess. 
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department  relating  to  the  claim  of  M.  A.  Cheek  against  Slam 
is  so  voluminous  that  it  is  physically  impossible  to  place  copies 
of  it  before  the  Senate  during  the  continuance  of  the  present 
session.  There  are  nob  less  than  2,000  pages  of  typewritten 
matter.  The  resolution,  moreover,  does  not  call  specifically 
for  correspondence,  but  for  information.  I  submit,  therefore, 
as  a  substitute  for  the  full  correspondence,  a  brief  synopsis  of 
the  case,  together  with  copies  of  the  most  recent  commauicar 
tions  that  have  passed  between  the  two  Governments. 

<'  Synopsis.—A^Til  23, 1889,  Dr.  M.  A.  Cheek,  a  citizen  of  the 
United  States,  residing  in  Siam,  entered  into  the  following 
agreement  with  Prince  Warawan  Nakoru,  who  represented 
the  Government  of  Siam : 

"  <  First.  That  His  Koyal  Highness  Prince  Warawan  !Nakom, 
agrees  to  advance  to  Dr.  M.  A.  Cheek  the  sum  of  600,000  ticals 
to  be  used  in  the  working  of  teak  forests  and  the  purchasing 
of  teak  wood. 

"*  Second.  That  Dr.  M.  A.  Cheek  shall,  by  way  of  security, 
execute  a  bill  of  sale  mortgage  in  favor  of  His  lioyal  Highness 
Prince  Warawan  INakorn,  on  all  teak  wood  now  belonging  to 
Dr.  M.  A.  Cheek,  according  to  a  schedule  accompanying  this 
agreement,  and  on  all  teak  wood  which  may  be  worked  or 
purchased  by  him  during  the  currency  of  this  agreement;  also 
on  76  elephants  now  belonging  to  Dr.  Cheek  and  on  all 
elephants  which  may  be  purchased  by,  or  which  may  become 
the  property  of.  Dr.  M.  A.  Cheek  during  the  currency  of  this 
agreement.  Dr.  Cheek  shall  pay  to  his  lioyal  Highness  Prince 
.  Warawan  Nakorn,  interest  at  the  rate  of  7J  per  cent  per 
annum,  on  all  moneys  advanced  to  him  by  His  lioyal  Highness 
Prince  Warawan  Nakoru. 

"*  Third.  That  Dr.  Cheek  will  deliver  at  Bangkok,  at  an 
estimated  price  of  3  pikot,  all  wood,  which  may  be  worked  or 
purchased  by  him ;  upon  the  arrival  of  the  wood  at  Bangkok 
the  estimated  price  of  3  pikot  shall  be  released  and  Dr.  Cheek 
may  at  any  time  after  such  delivery  draw  from  His  lioyal 
Highness  Prince  Warawan  Nakorn  the  amount  of  money  so 
released  for  carrying  on  the  work  up  country. 

"*  Fourth.  That  at  the  end  of  each  season  (about  the  31st  of 
March)  Dr.  Cheek  shall  make  up  his  books  and  render  a  state- 
ment of  the  amount  of  wood  in  stock,  the  value  of  such  wood, 
and  the  actual  cost  of  wood  delivered  at  Bangkok  during  the 
season;  the  difference  between  the  actual  cost  oi  the  wood 
delivered  at  Bangkok  and  the  estimated  cost  of  3  pikot  shall 
be  debited  or  credited  as  the  amount  may  be  found  to  be 
greater  or  less  than  the  estimated  cost  of  3  pikot.  In  reckon- 
ing the  cost  of  the  wood  delivered  at  Bangkok,  Dr.  Cheek 
shall  include  all  expenses  incurred  in  the  handling  of  the 
wood.    Dr.  Cheek  shall  receive  no  salary. 

"'Fifth.  That  Dr.  Cheek  shall  have  the  management  of  the 
working  of  the  teak  forests,  and  of  the  buying  and  selling  or 
disi)osing  of  the  wood.    Dr.   Cheek   will  sell  the  wood  at 
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Bangkok,  or  will  cut  up  and  ship  the  wood  as  may  be  most 
profitable  to  the  i)artie8  to  this  agreement,  provided  that  the 
wood  is  not  sold  at  a  price  of  less  than  3  pikot.  Dr.  Cheek 
shall  not  sell  the  wood  at  a  less  rate  than  3  pikot,  except  with 
the  knowledge  of  His  Royal  Highness  Prince  Warawan 
Kakorn.  If  the  wood  can  not  be  sold  at  a  price  amounting  to 
3  pikot,  His  Royal  Highness  Prince  Warawan  Xakorn  shall 
have  the  option  of  taking  the  wood  over  [at]  the  rate  of  3 
pikot,  or  disposing  of  it. 

^<<  Sixth.  That  Dr.  Cheek  shall  make  up  the  books  of  the 
teak  business  on  the  31st  of  March  of  each  year,  and  the 
profits  realized  shall  be  divided  as  follows:  His  Royal  High- 
ness Prince  Warawan  Kakorn  shall  receive  one-third  and  Dr. 
M.  A.  Cheek  shall  receive  two-thirds  of  the  net  profits. 

'*' Seventh.  That  during  the  currency  of  this  agreement  all 
forest  leases  now  held  by  Dr.  Cheek,  or  which  may  be  acquired 
by  him  shall  become  the  property  of  His  Royal  Highness 
Prince  Warawan  Nakorn. 

"<  Eighth.  That  all  teak  wood  now  held  by  Dr.  Cheek 
(except  4,400  logs  to  be  delivered  to  the  Borneo  Company, 
Limited)  and  all  wood  worked  by  him  during  the  currency  of 
this  agreement  shall  be  dealt  with  according  to  the  terms  of 
this  agreement. 

"*Mnth.  That  this  agreement  shall  remain  in  force  for  a 
period  of  ten  years  from  the  djite  of  signing  unless  Dr.  Cheek 
shall  at  any  time  settle  up  the  account  and  pay  to  His 
Royal  Highness  Prince  Warawan  Nakorn  such  sums  of  money 
as  may  be  due  to  His  Royal  Highness  Prince  Warawan  Nakom 
from  him. 

"'Tenth.  That  Dr.  Cheek  shall,  from  time  to  time,  advise 
His  Royal  Highness  Prince  Warawan  Nakorn  of  all  transac- 
tions connected  with  the  working  and  jjurchasing  and  selling 
of  the  wood. 

"'Eleventh.  It  is  hereby  agreed  that  no  liabilites  for  losses 
incurred  in  the  management  of  the  business  shall  be  shared 
by  His  Royal  Highness  Prince  Warawan  Nakorn. 

"'Warawan  I^Takoen. 
"'Maeion  a.  Cheek. 

"'Witness: 

"'Devawongse.' 

"On  the  same  day  Cheek  executed  to  the  same  representa- 
tive of  Siam  the  following  instrument,  which  is  designated  by 
the  parties  as  a  'bill  of  sale  mortgage.' 

"'I,  Marion  A.  Cheek,  resident  of  Chiengmai,  for  and  in 
consideration  of  tiie  sum  of  six  hundred  thousand  (tls.  600,000) 
ticals  to  be  paid  to  me  and  on  my  account  by  H.  R.  H.  Prince 
Warawan  Nakorn,  according  to  the  terms  of  articles  of  agree- 
ment drawn  up  and  signed  this  23rd  clay  of  April  1889  by 
and  between  H.  R.  H.  Prince  Warawan  Xakorn  of  the  first 
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X>art  and  Marion  A  Cheek  of  tbe  second  part,  do  hereby  grant 
and  Hell  unto  H.  K.  H.  I^uce  VTarawan  Xakom  and  his 
asMi/?n8  forever  the  teak  wood  and  elephants  according  to  a 
8che<lul6  hereto  annexed,  the  said  teak  wood  and  elephants 
being  my  lawful  i>roi)erty. 

^^^ Provided^  nererthelcffSj  and  this  mortgage  is  upon  the  con- 
dition that  if  the  said  31.  A.  Cheek  shall  pay  or  cause  to  be 
paid  to  H.  K.  U.  Prince  Warawan  Xakorn,  or  his  assigns,  the 
said  sum  of  six  hundred  thousand  (tls.  600,000)  ticals  with 
interest  thereon  at  the  rate  of  seven  and  one-half  (7.^  per  cent) 
per  (;ent  per  annum  from  the  date  of  the  payment  of  the  same 
to  M.  A.  Cheek  or  on  hia  account  by  II.  R.  H.  Prince  Warawan 
Nakorn,  then  this  mortgage  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

**  'And  provided  further  J  That  until  default  be  made  by  M.  A. 
Cheek  in  the  performance  of  the  conditions  of  this  mortgage 
or  in  the  performance  of  the  conditions  of  the  said  articles  of 
agreement  for  the  working  of  teak  wood,  drawn  up  and  signed 
this  2:ird  day  of  April  1889  by  and  between  H.  It.  H.  Prince 
Warawan  Nakorn  and  M.  A.  Cheek,  it  shall  be  lawful  for  M.  A. 
Cheek  to  retain  possession  of  and  to  have  the  management  of 
the  said  teak  wood  and  elephants,  to  use  the  same  for  the  joint 
benefit  of  H.  R.  II.  Prince  Warawan  Nakorn  and  M.  A.  Cheek 
according  to  the  conditions  of  the  said  articles  of  agreement 
hereinbefore  mentioned, 

"<M.  A.  Cheek. 

"<  Witness: 

"'I)BVAWON(iSB.' 

"(Here  follows  a  list  of  Cheek's  property  to  which  the  lien 
was  to  attach.)" 

"The  amount  named  in  the  above-quoted  instruments,  to 
wit,  ticals  (500,000,  was  paid  to  Cheek.  January  23, 1890,  the 
Siamese  Government  advanced  Cheek  ticals  200,000  additional 
upon  terms  set  forth  in  the  following  instrument: 

"'This  agreement,  made  the  23rd  day  of  January  1890,  sup- 
plementary to  the  agreement  of  the  23rd  of  April  1889,  be- 
tween His  Royal  Highness  Prince  Krom  Mun  Naradhip  Prab- 
handhbhongse  of  the  one  part,  and  Dr.  M.  A.  Cheek  of  the 
other  part. 

"  *  Whereas  under  the  agreement  of  the  23rd  of  April  1889, 
entered  into  between  His  said  Royal  Highness  Prince  Krom 
Mun  Naradhip  Prabhandhbhongse  and  the  said  Dr.  Cheek,  a 
sum  of  six  hundred  thousand  ticals  (tls.  C00,01H))  was  advanced 
to  the  said  Dr.  'M.  A.  ( -heek  by  His  said  Royal  Highness  Prince 
Krom  Mun  Naradhip  Prabhandhbhongse  for  the  purposes  spec- 
ified therein;  and  whereas  the  said  Dr.  Cheek  is  now  desirous 
to  have  a  further  advance  of  two  hundred  thousand  ticals  (tls, 
i(K),000)  in  addition  to  the  sum  of  six  hundreil  thousand  ticals 
tls.  0(K),0(K))  alivudy  advanced  by  His  said  Royal  Highness 
*rince   Krom  Mun"  Naradhip  Prabhandhbhongse  under  tiie 
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agreement  aforesaid;  and  whereas  his  said  Koyal  Highness 
Prince  Krom  Mun  i^aradhip  Prabhandhbhongse  agrees  to 
advance  the  same: 

'^^Now  it  is  mutually  agreed  between  the  said  parties  as 
follows: 

"  ^  First  That  for  the  considerations  already  expressed  and 
specified  in  the  aforementioned  agreement  of  the  23rd  of  April 
1889,  His  said  Royal  Highness  Prince  Krom  Mun  i^aradhip 
Prabhandhbhongvse  advances  the  sum  of  two  hundred  thou- 
sand ticals  (tls.  200,000)  to  the  said  Br.  M.  A.  Cheek  (of  which 
receipt  is  hereby  acknowledged),  and  the  said  Dr.M.  A.  Cheek 
hereby  agrees  and  promises  to  pay  to  His  said  Royal  Highness 
Prince  Krom  Mun  Ifaradhip  Prabhandhbhongse  interest  at 
the  rate  of  seven  and  a  half  (7^%)  per  cent  per  annum  on  the 
said  sum  of  two  hundred  thousand  ticals  (tls.  200,000). 

^^^  Second.  That  as  a  security  for  the  payment  of  the  said 
sum  of  two  hundred  thousand  ticals  (tls.  200,000)  so  advanced 
by  His  said  Royal  Highness  Erom  Mun  Xaradhip  Prabhand- 
hbhongse the  said  Dr.  M.  A.  Cheek  hereby  agrees  to  mortgage, 
under  the  bill  of  sale  hereto  annexed,  all  his  properties  as 
specified  in  the  schedule  attached  to  the  bill  of  sale  to  the  said 
His  Royal  Highness  Prince  Kxom  Mun  Naradhip  Prabhand- 
hbhongse. 

"  <  Third.  That  the  provisions  of  Clauses  IL,  III.,  IV.,  V.,  VI., 
VII.,  VIII.,  IX.,  and  X.  of  the  aforesaid  agreement  of  the  23d 
of  April  1889,  entered  into  between  the  said  Dr.  M.  A.  Cheek 
and  His  said  Royal  Highness  Prince  Krom  Mun  Karadhip  Prab- 
handhbhongse shall  in  all  respects  be  applicable  to  this  pres- 
ent agreement  as  if  they  were  inserted  therein,  in  so  far  as  they 
are  not  contrary  to  the  terms  of  this  present  agreement; 

"  *  In  witness  whereof,  the  parties  hereto  have  signed  and 
sealed  this  present  agreement  on  the  date  first  above  written. 

"^Xaradhip. 
"*M.  A.  Cheek. 

"*  Witness: 

'<^DBVAWONaSE.' 

''Estimating  a  tical  to  be  worth  50  cents  in  currency  of  the 
United  States,  the  whole  amount  advanced  to  Cheek  by  Siam 
upon  the  terms  set  forth  in  the  contracts  quoted  was  $400,000. 

*'It  appears  from  Cheek's  memorial  that  he  had,  previous  to 
any  of  these  agreements  with  Siam,  leased  large  tracts  of  teak 
forest  in  upper  Siam,  which  he  needed  capital  to  work.  The 
capital  needed  was  furnished  to  him  by  the  Government  of 
Siam,  as  above  shown.  In  explanation  of  the  legal  effect  of 
his  contracts  with  Siam,  Cheek  sets  forth  the  usages  of  the 
industry  ux>ou  which  he  entered  in  Siam.  It  requires,  accord- 
ing to  his  statement,  about  three  and  a  half  years  to  get  a  log 
of  teak  timber  from  the  stump  to  the  market  in  Bangkok. 
The  logs  are  first  girdled,  then  cut,  and  then  dragged  to  the 
6627— Vol.  2 58 
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nearest  stream  by  elephants.  Thence  they  are  floated,  first 
singly  and  afterward  in  rafts,  down  these  streams  into  the 
main  river,  which  carry  them  to  Bangkok.  In  the  dry  season 
the  small  streams  are  too  shallow  to  float  the  logs,  and  they 
lie  where  they  are  cut  until  the  arrival  of  a  season  of  sufficient 
water  to  float  them. 

»*At  the  time  of  his  agreement  with  Siam,  Cheek  had  logs  in 
all  stages  of  progress  toward  the  market.  At  the  end  of  the 
first  year  of  his  contract  with  Siam  he  paid  the  interest  for 
that  year  upon  the  money  advanced.  The  second  year,  ending 
March  31,  1891,  was  a  dry  year  and  very  little  timber  was  got 
into  market.  Cheek  was  compelled  to  employ  the  proceeds  of 
his  second  year's  sales  in  keeping  up  the  work  in  the  forests, 
it  being  necessary  to  make  advances  to  his  employees  and  sub- 
contractors. In  view  of  these  facts  the  Siamese  Government 
indulged  Cheek  in  consideration  of  his  promise  to  pay  com- 
pound interest  on  the  advancement  for  the  second  year — that 
is,  the  interest  due  was  added  to  the  principal. 

"The  next  season,  ending  March  31,  1892,  was  worse  than 
the  preceding,  and  Cheek  failed  a  second  time  to  pay  the  inter- 
est on  the  Siamese  advancement.  The  proceeds  of  his  sales 
for  that  year  were  in  fact  insufticient  to  keep  the  forest  work 
going  on,  and  he  was  compelled  to  raise  additional  funds  by 
some  means.  He  had  at  this  time,  according  to  his  statement, 
a  sufficient  quantity  of  logs  in  the  forests  and  in  the  streams 
to  pay,  when  sold,  the  full  <amount  of  the  advancement  made 
to  him  by  Siam,  both  principal  and  interest,  and  to  leave  a 
handsome  surplus  for  himself. 

"Cheek  endeavored  to  get  money  from  the  Bombay-Burmab 
Trading  Corporation  by  a  sale  for  cash  of  logs  to  be  delivered 
the  following  season  (1892-93).  Since  Cheek's  agreement  with 
Siam  compelled  him  to  dispose  of  his  logs  in  a  manner  therein 
specified,  his  proposal  to  the  Bombay-Burmah  Trading  Cor- 
poration required  the  sanction  of  the  Siamese  Government, 
which  was  refused.  Cheek  then  sought  relief  from  another 
lumber  company  called  the  Borneo  Company,  and  made  with 
that  company  a  provisional  arrangement  by  which  for  a  rea- 
sonable commission,  jn  addition  to  the  actual  cost  of  trans- 
portation, that  company  undertook  to  transport  during  the 
coming  season  all  the  teak  logs  in  the  water  at  the  time  of  the 
negotiation,  and  all  others  which  Cheek  might  be  able  to  put 
into  the  water.  He  had  at  that  time  12,000  logs  in  the  streams 
and  hoped  to  put  in  8,000  more,  making  in  all  20,000  logs  to 
be  transported  by  the  Borneo  Company.  Cheek  valued  these 
logs  at  rupees  48  to  50  each,  and  he  expected  to  raise  on  them 
at  least  rupees  570,000 — estimating  the  rupee  at  33J  cents, 
amounting  to  about  $192,000.  This  provisional  arrangement 
was  also  subject  to  the  ratification  of  the  Siamese  representa- 
tive, and  was  rejected  by  him. 

"Cheek  was  then  left  without  funds  to  pay  the  interest  on 
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the  Siamese  advance  or  to  continue  his  work.  August  20, 1892, 
the  Siamese  Government  notified  our  cousul-general  at  Bang- 
kok that  all  of  Cheek's  timber  arriving  after  that  date  would 
be  taken  over  as  the  property  of  the  government.  At  the 
same  time  a  government  official  seized  the  logs  already  in 
Bangkok  and  others  belonging  to  Cheek  which  had  reached  a 
place  higher  up  the  river  called  Chainat.  This  official  con- 
tinued to  seize  logs  as  they  came  down.  September  11, 1892, 
the  Siamese  representative  telegraphed  Cheek,  who  was  up  in 
the  forest  country : 

"  ^  Wood  received.  Will  be  sold  at  public  auction.  Proceeds 
in  bank  until  your  settlement.' 

^^  Cheek  protested,  but  in  vain. 

^*  Cheek  claims  that  under  his  contracts  with  the  Siamese 
Government,  as  construed  in  accx>rdance  with  the  usages  of 
the  enterprise  in  which  he  was  engaged,  annual  interest  was 
to  be  paid  upon  the  money  advanced  to  him  only  when  the 
season  had  been  good  and  he  was  able  to  raft  his  logs.  In  bad 
years  the  partner  or  lender  who  had  advanced  the  capital  was 
required  by  local  custom  to  let  the  interest  go  over  until  a  good 
season,  when  all  past  dues  would  be  liquidated.  Failure  to 
pay  interest  at  the  end  of  a  year  in  which  it  was  impracticable 
to  market  the  timber  was  not,  Mr.  Cheek  claims,  a  breach  of 
contract  justifying  any  proceeding  in  the  nature  of  foreclosure. 

"Cheek  makes  the  further  point  that  the  summary  method 
adopted  by  the  Siamese  Government  was  unlawful  and  injuri- 
ous to  him,  even  if  he  had  been  legally  in  default. 

"  The  logs  seized  by  the  Siamese  Government  were  sold  at 
auction  at  much  less  than  their  value,  and  the  proceeds  appro- 
priated by  the  government.  The  next  season,  the  wint-er  of 
1892-93,  proved  to  be  favorable  for  rafting  timber,  and  had 
Cheek  been  permitted  to  go  on  with  his  work  without  molesta- 
tion from  the  government  he  would  have  been  able  to  bring 
down  all  the  logs  he  had  cut,  in  value  as  estimated  by  him  of 
rupees  640,000,  about  $214,000.  Even  if  the  logs  had  been  held 
in  Bangkok  without  sale,  they  could  have  been  used  as  a  basis 
of  credit  under  Clause  111.  of  the  agreement  to  the  extent  of 
rupees  380,000 — about  $120,6(56 — an  amount  in  excess  of  all  that 
the  Siamese  Government  could,  at  that  time,  by  any  construc- 
tion of  the  agreement  have  claimed  from  Cheek;  but  for  this 
premature,  arbitrary,  and  illegal  action  of  Siam,  Mr.  Cheek 
contends  that  he  would  have  been  able  to  provide  for  current 
expenses,  to  pay  off  all  interest  due,  and  100,000  rupees  of  the 
principal  debt,  besides  keeping  up  the  credit  with  his  foresters 
and  contractors  which  he  had  been  so  many  years  building  up 
and  carefully  maintaining. 

"Not  content  with  the  summary  seizure  of  all  Cheek's  logs 
that  came  down  the  river,  the  Siamese  Government,  July  15, 
1893,  published  the  following  royal  proclamation : 

"*  July  15,  1893,  Chow  Mun  llajabut,  chief  of  the  mahathai 
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(department  of  the  north)  and  commanding  officer  of  the  prov- 
ince of  Cliiengmai,  has  received  orders  from  Phya  Song  Sura- 
det,  chief  commissioner  of  the  Lav  Ghieng  States,  that  the 
following  notice  be  published : 

"^Whereas  the  minister  of  the  royal  treasury  has  sent  an 
official  letter  No.  596/5892  dated  the  9th  September  1892,  con- 
ents  as  follows: 

'**  Formerly  Dr.  M.  A.  Cheek  made  a  written  agreement  and 
borrowed  a  large  amount  of  mouey  from  the  royal  finance  de- 
partment for  the  purpose  of  working  forests,  and  mortgaged 
forests,  wood  in  forests  and  in  streams,  elephants,  implements 
for  forest  work  and  debtors  all  and  singular  as  security  for  the 
royal  treasury  with  sundry  conditions  as  set  forth  in  said 
agreement. 

**' Afterward  Dr.  M.  A.  Cheek  violated  the  agreement  in 
many  particulars.  Therefore  Chow  Mun  Mahatlek  was  ap- 
pointed commissioner  of  the  royal  treasury,  with  full  power  of 
attorney  to  act  for  the  minister  of  finance  in  the  province  of 
Chiengmai.  Therefore,  anyone  a  debtor  or  creditor  of  Dr.  M. 
A.  Cheek,  or  who  has  charge  of  elephants  or  teak  wood  or 
implements  for  forest  work,  let  him  report  to  Chow  Mun 
Mahatlek,  commissioner  at  Chiengmai  of  the  royal  treasury, 
within  the  period  of  fifteen  days  from  the  date  of  this  notice. 
If  anyone  is  a  debtor  or  has  charge  of  elephants  or  teak  wood 
or  implements  for  forest  work,  let  him  give  a  correct  report  to 
the  commissioner  within  the  time  appointed.  The  commis- 
sioner will  deduct,  relinquish,  forego  a  suitable  portion  (of  the 
debt).  If  afterward  it  be  ascertained  that  elephants,  wood, 
implements  for  forest  work,  or  debtors  be  concealed,  secreted, 
removed,  or  falsely  reported,  and  proper  account  be  not  ren- 
dered to  the  official,  the  said  officer  will  prosecute  in  court 
(such  offender),  and  they  will  be  fined  according  to  the  law.' 

(Seal  of  Chow  Rajabut.) 

"  This  embargo  completed  the  demolition  of  Cheek's  busi- 
ness, and  left  him  a  ruined  man  in  the  midst  of  the  fourth 
year  of  his  ten-year  contract  with  Siam. 

'^The  questions  which,  according  to  the  claimant,  are  in- 
volved are  (1)  the  legal  relations  of  the  two  parties  to  the  con- 
tract— whether  Cheek  was  a  partner  with  Siam  or  a  mere  bor-  . 
rower  of  money;  (2)  whether  Cheek  was  legally  in  default  at 
the  time  the  Siamese  Government  seized  and  sold  the  logs  and 
published  the  manifesto  of  July  15,  1893;  (3)  whether  the 
Siamese  Government  adopted  a  lawful  remedy  in  case  it  should 
be  found  that  Cheek  was  in  default  and  A-as  liable  to  a  legal 
proceeding  for  the  recovery  of  money  due  that  Government. 

"  In  relation  to  the  third  point,  it  is  contended  for  Cheek 
that  the  local  law  of  Siam  provided  an  adequate  judicial  remedy 
against  him ;  and  that  the  consular  court  of  the  United  States 
was  also  a  forum  clothed  with  powers  ample  for  the  purpose 
of  enforcing  his  obligations  to  Siam.    The  summary  method  of 
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proceeding  resorted  to  by  Siam  was,  Cheek  claims,  in  violation 
of  Siamese  law  and  also  of  the  treaty  between  Siam  and  the 
United  States.  Cheek's  losses  are  estimated  by  him  at  rupees 
1,607,331  ($535,777).  From  this  amount  he  deducts  the  prin- 
cipal and  unpaid  interest  of  the  Siamese  advancement  to  him, 
amounting  to  rupees  1,266,218,  leaving  a  total  claimed  by 
Cheek  as  damages  of  rupees  341,113  ($113,704). 

"  The  Siamese  Government  has  filed  an  elab- 
The  Siamese  Bepiy.  orate  reply  to  Cheek's  claim,  and  alleges  large 
indebtedness  on  the  part  of  Cheek's  estate  as 
still  existing  and  unpaid.  According  to  the  statement  of 
Siam,  Cheek  was  deeply  in  debt  when  the  Siamese  Government 
came  to  his  relief  in  1889.  A  considerable  portion  of  the 
800,000  ticals  advanced  to  him  was  paid  to  his  creditors  and 
the  residue  thereof  was  applied  to  the  timber  business.  On 
his  first  failure  to  pay  interest  (March  31,  1891)  he  was  given 
as  a  favor  another  year  in  which  to  pay  it.  At  the  end  of  the 
second  year  (March  31, 1892)  Cheek  not  only  was  unable  to  pay 
the  accrued  interest  for  the  two  preceding  years,  but  he  had 
not  sufficient  funds  to  continue  the  business,  and  was  unable 
to  raise  money  except  by  methods  which  involved  the  Siamese 
Government  as  his  surety.  Seeing  that  his  financial  condition 
was  hopeless  and  that  the  only  means  of  obtainiug  repayment 
of  even  a  part  of  the  money  advanced  to  him  was  by  immedi- 
ate action,  the  Siamese  Government  decided  to  seize  such  tim- 
ber as  should  come  down  the  river  and  apply  the  proceeds  to 
the  indebtedness.  The  argument  for  Siam  apologizes  for, 
rather  than  defends,  the  order  of  July  15, 1893,  which  placed 
an  embargo  upon  Cheek's  business  and  destroyed  it. 

*'Siam's  view  of  the  case  is  apparently  that  when  Cheek 
violated  the  conditions  on  which  money  was  advanced  to  him 
by  failing  to  pay  the  interest  accrued  thereon,  the  transfer  of 
property  made  in  the  ^bill  of  sale  mortgage'  became  absolute, 
so  that  Siam  in  seizing  the  logs  seized  the  property  of  the 
Government,  and  not  the  property  of  Cheek.  It  is  declared 
in  the  Siamese  argument  that  there  is  no  law  of  mortgages  in 
Siam,  and  therefore  no  procedure  in  the  nature  of  foreclosure; 
that  seizure  and  appropriation  by  an  officer  of  the  royal 
treasury  was  the  legitimate  and  the  only  method  of  enforcing 
the  rights  of  Siam  as  against  Cheek  in  this  case. 

"Cheek  had,  besides  the  logs  seized  by  Siam,  other  property 
iu  upper  Siam,  which  was  also  included  in  the  'bill  of  sale 
mortgage.'  This  property  was  not  seized  by  the  Siamese  Gov- 
ernment, and  when  Cheek  died  it  went  into  the  hands  of  his 
administrator.  Siam  contends  not  only  that  the  seizure  of 
Cheek's  logs  and  the  other  acts  of  the  government  were  law- 
ful, but  that  the  proceeds  derived  therefrom  were  insufficient 
to  pay  Cheek  8  indebtedness  to  Siam.  The  property  now  in 
the  hands  of  Cheek's  administrator  is  claimed  by  Siam  as  being 
subject  to  the  'bill  of  sale  mortgage'  above  referred  to,  and 
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responsible  for  the  amoant  of  indebtedness  still  anliqnidated. 
In  other  words,  Siam  has  presented  a  counterclaim  against 
Cheek. 

^'I  have  undertaken  in  this  brief  outline  of  the  Cheek  case 
to  show  the  nature  only  of  the  controversy,  and  not  to  indicate 
the  merits  of  either  claimant.  The  merits  of  the  case  can  be 
determined  only  from  a  study  of  the  entire  mass  of  evidence 
and  consideration  of  the  elaborate  arguments  filed  on  both 
sides.  These  will  be  presented  later  should  the  Senate  desire, 
after  reading  this  brief  review  of  the  case,  to  take  it  upon  its 
merits."* 


^  By  a  telegraphic  dispatch  from  Mr.  Barrett,  minister  resident  and  con- 
sul-general of  the  United  States  at  Bangkok,  of  April  2, 1698,  it  appears 
that  the  arbitrator,  Sir  Nicholas  Hannen,  governor  of  the  Straits  Settle- 
ments, has  awarded  the  claimant's  estate  706,721  ticals,  equivalent  to 
$200,000  in  gold.  The  arbitrator  holds  (1)  that  Siam's  seizure  of  Cheek's 
property  was  a  violation  of  the  treaty ;  (2)  that  the  allegation  that  Cheek 
was  at  the  time  of  the  seizure  in  default  under  his  contract,  especially  as 
to  interest,  was  not  established ;  (3)  that  the  Chiengmai  order  was  illegal, 
and  (4)  that  the  bill  of  sale  or  mortgage  of  the  property  in  question  is  now 
void,  so  that  the  estate  retains  the  assets.  The  amount  of  indemnity  due 
to  the  claimant's  estate  was  determined  on  the  basis  of  what  his  position 
would  have  been  if  the  property  had  not  been  seized  nor  the  Chiengmai 
order  issued.    (MSS.  Dept.  of  State.) 
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THE   COSTA  RIOAK-XIOARAGFAN   BOUNDARY: 
TREATY  OF  DECEMBER  24, 1886. 

By  a  treaty  concluded  December  24,  1886, 
PxtM)eediiigB.  the  republics  of  Costa  Rica  and  Nicaragua 
agreed  to  submit  to  the  President  of  tbe  United 
States,  as  sole  arbitrator,  the  question  which  had  long  been 
pending  between  them  as  to  the  validity  of  the  **  Treaty  of 
Limits  "of  April  15, 1858.  The  acceptance  by  the  President 
of  the  office  of  arbitrator  was  duly  solicited  by  the  ministers  of 
the  two  republics  at  Washington,  by  means  of  notes  addressed 
to  the  Secretary  of  State,  who  on  the  same  day  informed  them 
of  the  President's  compliance.' 

By  one  of  the  provisions  of  the  treaty  of  arbitration,  the 
President  was  authorized  to  delegate  his  powers,  subject  to 
the  limitation  that  he  should  directly  participate  in  the  pro- 
nouncement of  the  final  decision.  Under  this  authority  the 
President  on  January  16, 1888,  empowered  Mr.  George  L.  Rives, 
A  ^sistant  Secretary  of  State,  to  examine  the  arguments  and 
•  ^  I  sice  submitted  on  both  sides,  and  to  make  thereon,  as 
Hooti  as  might  be,  a  report  on  which  his  decision  of  the  ques- 
tio!'  '1  dispute  might  rest.'^ 


»  For.  Rel.  lisKi,  «67-a'>8. 

*The  instrument  by  which  tho  President  delegated  the  authority  in 
question  to  Mr.  Riyes  wae  as  foUowa : 

*•  [Gboysb  Cleveiuxd,  President  of  the  United  States.] 

"Whereas  by  a  convention  of  arbitration  betwec>n  the  government  of 
the  republics  of  Costa  Rica  and  Nicaragua,  nigned  at  Ouatamala  City  on 
the  24th  day  of  December,  1886,  the  high  contracting  parties  agreed  to 
submit  to  arbitration  the  (iuertion  pending  between  them  in  regard  to  the 
▼alidity  of  the  treaty  of  limits  of  15th  April  1858,  between  the  said  gov- 
ernments, together  with  such  other  points  of  doubtful  interpretation  as 
may  require  decision  in  the  event  of  the  said  treaty  of  limits  being  found 
valid; 

"And  whereas  under  the  terms  of  the  said  convention  of  arbitration  the 
contracting  parties  have  solicited  my  acceptance  of  the  office  of  arbitrator 

1945 

Digitized  by  VjKjOQ IC 


1946  INTERNATIONAL   ARBITRATIONS. 

A  copy  of  this  order  was  communicated  by  Mr.  Elves  to  the 
representatives  of  Costa  Kica  and  Nicaragua  on  the  day  on 
which  it  was  niade.^ 

On  March  22, 1888,  Mr.  Bayard,  as  Secretary  of  State,  in- 
closed to  the  same  representatives  a  copy  of  the  President's 
award  and  of  Mr.  Kives's  report;  and  in  due  course  he  received 
from  them  the  customary  acknowledgments. 
Mr.  BiveB'B  Report      The  report  of  Mr.  Rives  was  as  follows : 

"Report  to  the  Arbitrator,  the  Presedewt  of  the 
United  States. 

"By  George  L.  Rives,  Assistant  Secretary  of  State. 

"To  the  President. 

"Sir:  On  the  24th  day  of  December  1886  the  Republics  of 
Costa  Rica  and  Nicaragua,  by  a  treaty  signed  on  that  day, 
agreed  that  the  question  pending  between  the  Contracting 

to  decide  sach  qaestion  or  questions,  and  the  charge  has  been  accepted 
by  mo ; 

'*And  whereas  within  the  periods  named  in  the  said  convention  of  arbi- 
-'  tration  the  parties  to  the  arbitration  have  submitted  to  me  their  respec- 
tive arguments,  which  have  been  duly  communicated  to  the  opposing 
parties  as  rccjuired  by  said  convention ;  and,  further,  the  respective  replies 
of  each  of  the  parties  to  the  argument  of  the  other  have  been  laid  before 
me  in  due  time,  so  that  all  the  evidence  and  arguments  necessary  to  a 
decision  of  the  point  or  points  in  dispute  are  before  me  as  arbitrator  thereof ; 

'^And  whereas  by  th(».  final  paragraph  of  the  fifth  article  of  the  said 
convention  of  arbitration  of  December  24,  1886,  it  is  provided  that  '  the 
arbitrator  may  delegate  his  powers,  provided  that  he  docs  not  fail  to  inter- 
vene directly  in  the  pronunciation  of  the  final  decision'; 

"  Now,  therefore,  I,  Grover  Cleveland,  President  of  the  United  States  of 
America,  in  the  capacity  of  arbitrator  as  aforesaid  between  the  govern- 
ments of  the  republics  of  Costa  Rica  and  Nicaragua,  and  to  the  end  tha' 
the  fullest  examination  of  the  point  or  points  in  dispute  between  ♦^'■  •  , 
governments  shall  be  made  to  enable  me  to  reach  a  just  au«l  t>  ^u^iable 
conclusion  in  the  premises  and  pronounce  a  final  derisi«)i,  r  . ,  .»rd  thereon, 
do  by  this  present  instrument  delejj^ate  n^y  i^ty^rcTB  to  Oeorge  L.  Rives, 
Assistant  Secretary  of  State,  to  the  exteuv  contemplated  and  permitted 
by  the  aforesaid  conveiition  of  arbitration,  hereby  enjoining  the  said 
George  L.  Rives  to  use  »*U  due  circumspection  and  diligence  in  examining 
the  arguments  and  evidence  submitted  on  both  Hi<3e9,  and  to  make  to  me, 
as  soon  as  may  be,  a  report  thereon  for  my  consideration  and  upon  which 
my  decision  of  the  matter  in  contention  may  rest. 

"  Given  under  my  hand  and  the  seal  of  the  United  States  this  16th  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-eight,  and  the  Independence  of  the  United  States  the  one  hun- 
dred and  twelfth. 

[SEAL.]  "Grovkr  Clevklam). 

"By  the  President: 

*'T.  F.  Bayard, 

*' Secretary  of  State J^ 

» For.  Rel.  1888,  part  1,  pp.  455-466. 
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Governments  in  regard  to  the 'validity  of  the  'Treaty  of 
Limits'  of  the  15th  April  1858  should  be  submitted  to  arbi- 
tration. It  was  further  agreed  that  the  Arbitrator  of  that 
question  should  be  the  President  of  the  United  States  of 
America;  that  within  sixty  days  from  the  ratification  of  the 
Treaty  of  Arbitration  the  Contracting  Governments  should 
solicit  of  the  Arbitrator  his  acceptance  of  the  charge;  that 
within  ninety  days  from  the  notification  to  the  parties  of  the 
acceptance  of  the  Arbitrator,  they  should  present  to  him  their 
allegations  and  documents;  that  the  arbitrator  should  com- 
municate to  the  representative  of  each  Government,  within 
eight  days  after  their  presentation,  the  allegations  of  the  op- 
posing party,  in  order  that  the  opposing  party  might  be  able 
to  answer  them  within  thirty  days  following  that  upon  which 
the  same  should  have  been  communicated ;  that  the  decision 
of  the  Arbitrator  must  be  pronounced  within  six  months  from 
the  date  upon  which  the  term  allowed  for  the  answers  to  the 
allegations  should  have  expired;  and  that  the  Arbitrator 
might  delegate  his  powers,  provided  he  did  not  foil  to  intervene 
directly  in  i)ronouncing  the  final  decision.  It  was  further  pro- 
vided that  if  the  Arbitrator's  award  should  determine  that 
the  Treaty  of  the  15th  April  1858  was  valid,  the  same  award 
should  also  declare  whether  Costa  Eica  has  the  right  of  navi- 
gation of  the  river  San  Juan  with  vessels  of  war  or  of  the 
revenue  service;  and  that  he  should  in  the  same  manner  de- 
cide, in  case  of  the  validity  of  the  Treaty,  upon  all  the  other 
points  of  doubtful  interpretation  which  either  of  the  parties 
might  find  in  the  Treaty  and  communicate  to  the  other  within 
thirty  days  after  the  exchange  of  ratifications  of  the  Treaty  of 
Arbitration. 

"In  accordance  with  the  procedure  thus  agreed  on,  the 
Republic  of  Nicaragua  communicated  to  the  Republic  of  Costa 
Rica  a  statement  of  eleven  points  of  doubtful  interpretation 
in  the  Treaty  of  the  15th  April  1858  which  it  proposed  to 
nbmit  to  the  decision  of  the  Arbitrator.  The  Government  of 
iji}K,i3  Rica  did  not  communicate  any  corresponding  statement, 
and  now  d'^'^lares  that  it  finds  nothing  in  that  Treaty  which  is 
not  perfectly  clear  and  intelligible. 

"The  two  Guvemmeuts  having  thereafter  solicited  your 
acceptance  of  the  charge,  you  were  pleased,  on  the  ;30th  day  of 
July  1887,  to  signify  your  acceptance  of  it,  and  the  represen- 
tatives of  both  Governments  were  duly  .^lotified  of  that  fact. 

"  On  the  27th  day  of  October  1887  both  Governments  pre- 
sented to  you  their  allegations  and  documents.  These  were 
duly  communicated  to  the  opi)osiiig  parties,  and  on  the  3d  day 
of  December  1887  they  both  presented  answers  to  the  allega- 
tions of  their  opponents,  Tiie  Sj)anish  documents  were  sub- 
sequently translated  and  printed. 

"On  the  16th  day  of  January  1888,  by  an  instrument  in 
writing,  you  were  pleased  to  delegate  your  powers  as  Arbitra- 
tor to  me,  in  pursuance  of  the  provisions  contained  in  the  last 
sentence  of  Article  V,  of  the  Treaty  of  Arbitration,  and  to    ^ 
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direct  me  to  examine  iuto  the  questions  at  issue  and  report  my 
conclusions  to  you. 

^'In  accordance  with  these  directions,  and  after  a  careful 
consideration  of  the  allegations  of  the  respective  parties,  of 
their  answers,  and  of  the  documents  submitted  by  each,  I  have 
now  the  honor  to  submit  the  following: 

"REPORT. 

"  The  questions  to  be  passed  upon  by  the  Arbitrator,  as  will 
be  observed  from  the  foregoing  statement  of  the  Treaty  of  Ar- 
bitration, are  capable  of  being  classified  under  two  heads: 

'^  First.  Whether  the  Treaty  of  Limits  of  the  15th  of  April 
1858  is  valid. 

"  Second,  If  valid,  what  is  its  true  meaning  in  respect  of  the 
right  of  Costa  Rica  to  navigate  the  River  San  Juan  with  ves- 
sels of  war  or  of  the  revenue  service,  and  also  in  respect  of  the 
eleven  points  submitted  for  decision  by  the  Government  of 
Nicaragua! 

"If  the  first  of  these  questions  is  decided  in  the  negative — 
that  is,  if  the  Treaty  of  Limits  is  decided  to  be  invalid — it  will 
not  be  necessary  to  consider  at  all  the  questions  under  the 
second  head. 

"Before  discussing  the  grounds  urged  by  the  Government 
of  Nicaragua,  on  the  one  hand,  as  proving  the  invalidity  of 
the  Treaty  of  Limits,  and  those  urged  by  the  Government  of 
Costa  Rica  on  the  other  as  establishing  its  validity,  it  will  be 
essential  to  consider  briefly  the  evidence  submitted  to  show 
what  were  the  recognized  boundaries  prior  to  the  date  of  the 
Treaty,  and  what  were  the  powers  of  the  resi^ective  Govern- 
ments in  regard  to  it.  This  historical  enquiry,  it  must  be 
remembered,  is  not  a  matter  of  immediate  concern,  nor  is  it 
directly  involved  in  the  decision  of  the  questions  now  sub- 
mitted to  arbitration;  but  it  is  important  as  elucidating  the 
nature  of  the  principal  controversy,  and  as  showing  the  facts 
upon  which  the  parties  base  their  respective  arguments.^ 

'  The  argument  of  Costa  Rica  cited,  on  the  question  of  boundarifctiT  Tor- 
res de  Mendoza,  Coleccion  de  Documentor  Ineditos  de  Indias  publicada 
bajo  1o8  auspicios  del  Gobierno  Espafiol,  IV. ;  Peraltu.  Coet-a  Kica,  Nicar- 
a«?ua  y  Panamjt,  en  ol  siglo  XVI.  Madrid,  X683;  Leou  I'^enandez,  Colecci6n 
de  Documentos  para  la  Historia  d«  Costa  Rica,  .San  Jos^,  1882,  II.  226-227; 
Herrera,  Descripci6n  de  la«»  Ti^iiiis  Occidentalee,  V.  55 ;  Chaps.  XIII.  XXXI. ; 
Archive  dc  Indias  de  Sev'V-  Hegistro  de  Reales  CMalas,  Cartas  y  Expe- 
dientes  del  Presidente  y  (^idores  de  la  Audiencia  de  Guatemala,  files  ibr 
1694-1696,  1726-1736,  1758-1771;  Descripcldn  del  Reino  de  Guatem*:*, 
printed  at  Guatemala,  1850;  Molina,  Bos(xuejo  de  Costa  Rica,  New  York, 
1850;  ^Spanish  Manuscripts,  British  Museum,  add.  17,566;  Depdsito  hidro- 
grfifico,  Madrid;  Peraltu,  El  Canal  Interoc<^anioo,  Brussels,  1887,  64;  Per- 
alta,  The  River  San  Juan  de  Nicaragua,  in  S.  Ex.  Doc.  50, 49  Cong.  2  seas. 
36^2;  Juarros,  History  of  Guatemala,  I.  part  1,  ch.  3;  Torqnemada,  Mon- 
arquia  Indiana;  Peralta,  Costa  Rica  y  Colombia;  Streber,  Census  of  Coeta 
Rica,  1864;  Walker,  War  in  Nicaragua;  Gaceta  de  Nicaragua,  No.  15, May 
28, 1851 ;  Anuarlo  de  Ambos  Mundos,  Nicaragua. — J.  B.  M. 
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<^Two  questions,  essentially  distinct  in  their  character,  were 
in  discussion  in  1858  touching  the  boundary  of  the  two  Repub- 
lics. The  first  of  these  was  the  question  whether  the  District 
of  Nicoya  lawfully  belonged  to  Costa  Rica  or  to  Nicaragua; 
the  second,  as  to  the  true  boundary  line  between  the  Rei)ublics 
from  the  Caribbean  Sea  to  the  borders  of  Nicoya.  The  evi- 
dence in  regard  to  each  of  these  disputed  questions  must  be 
reviewed  in  its  order. 

**The  District  of  Nicoya  lies  on  the  Pacific  side  of  the  Con- 
tinent, and — roughly  speaking— is  triangular  in  shape,  its  apex 
lying  toward  the  South.  It  is  bounded  on  the  Westward  by 
the  Pacific  Ocean,  and  on  the  Eastward  by  the  Gulf  of  Kicoya 
and  the  Rio  del  Salto,  or  Tempisque,  a  small  stream  emptjring 
into  the  head  of  the  Gulf  and  having  its  sources  not  far  from 
the  Southerly  shore  of  Lake  Nicaragua.  The  Northerly  bound- 
ary, or  base  of  the  triangle,  seems  to  have  never  been  accu- 
rately fixed,  and  its  position  is  a  matter  of  dispute  between 
the  Governments  of  Costa  Rica  and  Nicaragua.  The  argu- 
ment of  Nicaragua,  submitted  to  the  Arbitrator,  cites  the  au- 
thority of  Don  Antonio  Alcedo  and  the  historian  Juarros  to 
the  effect  that  it  is  bounded  by  the  Lake  of  Nicaragua  on  the 
North,  which  seems  to  imply  a  further  boundary  line  running 
from  the  Southern  end  of  the  Lake  to  the  Pacific  Ocean.  The 
arguments  of  the  Costa  Kican  Government,  on  the  other  hand, 
place  the  Northern  boundary  as  far  up  as  the  La  Flor  River; 
and  the  records  of  land  titles,  and  the  statements  of  Stephens 
and  Baily,  are  cited  in  support  of  this  view.  It  is  wholly  un- 
important, however,  for  the  present  purpose,  to  decide  which 
of  these  opposing  views  is  correct.  It  is  only  needful  to  point 
out  that  a  diversity  of  opinion  exists,  and  that  there  is  no  grant 
or  agreeiiient  precisely  fixing  the  boundaries  of  the  District. 

"As  to  the  title  to  the  District,  the  facts  are  plainer.  Nicoya, 
or,  as  it  is  sometimes  called,  Guanacaste,  was  undoubtedly  rec- 
ognized as  a  part  of  Nicaragua  prior  to  1826.  It  is  asserted  by 
Costa  Rica  that  at  times  Nicoya  was  temporarily  united  with 
it,  or  placed  under  the  control  of  its  authorities;  and  some  evi- 
dence is  produced  tending  to  show  that  such  a  change  was 
made  in  1673,  1693,  1692,  the  middle  of  the  XVIIIth  jcentury, 
and  even  as  late  as  1812.  But  any  such  connection  with  Costa 
Rica  can  have  been  but  temporary,  and  it  may  be  regarded  as 
settled  that  at  the  time  of  the  Declaration  of  Independence 
from  Spain  in  September  1821,  Nicoya  formed  a  part  of  Nica- 
ragua. This  condition  of  things  seems  to  be  distinctly  recog- 
nized in  the  Constitution  of  Costa  Rica,  adopted  21st  January 
1826,  in  which  it  is  stated  that — *the  territory  of  the  State 
extends  at  present  from  West  to  East,  from  the  Rio  del  Salto, 
which  divides  it  from  Nicaragua,  etc  J 

"It  would  seem,  however,  that  about  1824  the  inhabitants  of 
Nicoya,  or  some  of  them,  asked  to  be  annexed  to  Costa  Rica. 
This  question  was  referred  to  tbe  Federal  Congress  of  Central 
America,  the  Federal  Republic  of  Central  America  having 
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been  theretofore  formed  and  its  Constitation  adopted  22nd 
November  1824,  and  that  body  on  the  9th  December  1825, 
passed  the  following  decree : 

u  i  The  Federal  Congress  of  the  Republic  of  Central  America, 
taking  into  consideration,  firstly,  the  reiterated  petitions  of  the 
authorities  and  municipal  bodies  of  the  towns  of  the  District 
of  Nicoya,  asking  for  their  separation  from  Nicaragua  and 
their  annexation  to  Costa  Eica;  and,  secondly,  that  the  said 
towns  and  people  actually  annexed  themselves  to  Costa  Bica 
at  the  time  in  which  the  political  troubles  of  Nicaragua  took 
place;  and,  thirdly,  the  topographical  situation  of  the  same 
district,  has  been  pleased  to  decree,  and  does  hereby  decree: 

^' ^Article  1.  For  the  time  being,  and  until  the  demarcation 
of  the  territory  of  each  State  provided  by  Article  VII  of  the 
Constitution  is  made,  the  District  of  Nicoya  shall  continue  to 
be  separated  from  Nicaragua  and  annexed  to  Costa  Bica. 

" '  Article  2.  In  consequence  thereof,  the  District  of  Nicoya 
shall  recognize  its  dependence  upon  the  authorities  of  Costa 
liica,  and  shall  have,  in  the  Legislature  of  the  latter,  such 
representation  as  corresponds  to  it.' 

"  It  further  appears  that  the  Government  of  Costa  Rica 
thereupon  took  possession  of  Nicoya,  and  has  been  continuously 
in  possession  of  it  ever  since;  and  was  so  at  the  date  of  the 
Treaty  of  1858. 

"The  Government  of  Nicaragua,  however,  has  not  always 
acquiesced  in  the  validity  of  this  act  of  annexation.  It  has, 
on  the  contrary,  on  severed  occasions  protested  against  it;  and 
in  its  arguments,  now  before  the  Arbitrator,  it  contends  that 
the  decree  above  referred  to  was  not  recognized  at  tbe  time; 
that  Nicaragua  was  not  then  represented  in  the  Federal  Con- 
gress; that  the  decree  was,  by  its  terms,  only  temporary;  and 
that  the  municipalities  of  Nicoya  as  well  as  the  Legislature  of 
Nicaragua  protested  against  the  action  of  Congress  as  soon  as 
they  were  aware  of  it. 

'<  Here  again,  it  is  not  necessary  for  the  Arbitrator  to  decide 
the  question  of  title.  But  it  is  clear  that  in  1858  Costa  Rica 
had  been  continuously  in  possession  of  the  District  of  Nicoya, 
under  a  claim  of  title,  for  more  than  thirty-two  years. 

"As  to  the  boundary  line  between  the  Rio  del  Salto  and  the 
Caribbean  Sea,  the  question  was  purely  one  of  fact;  and  it  can 
hardly  be  said  that  any  very  clear  or  satisfactory  answer  was 
possible. 

^'  The  Government  of  Costa  Rica,  in  the  arguments  submitted 
to  the  Arbitrator,  has  presented  an  elaborate  historical  review 
of  the  two  Provinces  of  Costa  Rica  and  Nicaragua  under 
Spanish  rule,  which,  it  may  be  assumed,  contains  a  reference 
to  all  the  important  documents  bearing  upon  the  question  of 
boundaries.  Passing  over  the  history  of  the  discovery  and 
first  settlement  of  this  region  in  the  early  part  of  the  XVIth 
century,  it  appears  that  in  1541  the  Emperor  Charles  V.  decreed 
that  the  upper  fifteen  leagues  of  the  San  Juan  River,  should 
belong  to  the  Province  of  Nicaragua ;  that  the  lower,  or  remain- 
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lug  i>ortion  of  tbe  Tiver,  should  belong  to  the  Government  of 
Costa  Eica;  and  that  the  use  of  the  river  and  lake,  for  purposes 
of  navigation  and  fishing,  shonld  be  common  to  both  Provinces. 
In  1561  King  Philip  II.  appointed  Licentiate  Don  Jnan  Gavallon 
to  be  ^Alcalde  Mayor '  of  the  Province  of  New  Oartago  and 
Costa  Eica,  describing  it  in  the  preamble  of  the  letter  of  ap- 
X)oiutment  as  extending  along  the  Northern  Sea  <  up  to  the 
Outlet,  this  being  included'  (kasta  el  Desaguadero  inclusive). 
In  1573,  by  articles  of  agreement  between  the  Spanish  Crown 
and  Diego  de  Artieda,  who  was  appointed  Governor  and 
Captain-General  of  Costa  Eica,  the  boundaries  of  that  Prov- 
ince were  defined  substantially  as  they  continued  to  be  down 
to  1821.    The  limits  of  Artieda's  jurisdiction  are  thus  defined : 

^<  ^  From  the  Northern  to  the  Southern  Sea  in  width;  and  in 
length  from  the  boundary  of  Nicaragua,  on  the  side  of  Nicoya, 
right  to  the  Valleys  of  Chiriqui,  as  far  as  the  Province  of  Ve- 
ragua  on  the  Southern  side ;  and  on  the  Northern  side,  from  the 
mouths  of  the  Outlet,  which  is  towards  Nicaragua  (desde  Um 
bocas  del  Desaguadero^  que  es  d  las  paries  de  Nicaragua),  the 
whole  tract  of  land  as  far  as  the  Province  of  Yeragua.' 

^^  No  subsequent  grant  or  decree  by  the  Spanish  Crown  is 
cited,  and — apart  from  some  evidence  of  acts  of  possession  by 
the  respective  Government — there  is  nothing  further  to  define 
the  boundaries  of  the  two  Provinces. 

<^  Soon  after  the  Declaration  of  Independence,  Costa  Eica 
and  Nicaragua,  then  States  of  the  Eepublic  of  Central  Amer- 
ica, adopted  Constitutions  defining  generally  their  respective 
boundaries. 

<^  The  Constitution  of  Costa  Eica,  adopted  the  21st  January 
1825,  provides  as  follows: 

'*  *  Article  15.  The  territory  of  the  State  extends  at  present 
from  West  to  East,  from  the  Eiver  del  Salto,  which  divides  it 
from  that  of  Nicaragua,  up  to  the  Eiver  Chiriqui,  the  bound- 
ary of  the  Eepublic  of  Colombia;  and  North  and  South  from 
one  to  the  other  sea,  the  limits  being  on  the  North  [Sea]  the 
mouth  of  the  San  Juan  Eiver  and  the  Escudo  de  V  eraguas, 
and  on  the  South  [Sea]  the  mouth  of  the  Eiver  Alvarado  and 
that  of  the  Chiriqui.' 

"Nicaragua,  by  the  Constitution  adopted  the  8th  April  1826, 
defines  her  boundaries  thus : 

"*On  the  East,  the  sea  of  the  Antilles;  on  the  North,  the 
State  of  Honduras;  on  the  West,  the  Gulf  of  Conchagua;  on 
the  South,  the  Pacific  Ocean;  and  on  the  Southeast,  the  free 
State  of  Costa  Eica.' 

"These  are  the  last  declarations  ante  litem  motam.  It  will 
be  observed  that  all  these  documents  leave  the  precise  bound- 
ary vague  and  undetermined.  Indeed,  the  line  to  be  followed 
between  the  Eio  del  Salto  and  the  '  mouths  of  the  Outlet,'  is 
nowhere  laid  down.  Nicaragua  contends  that  a  straight  line 
from  the  mouth  of  the  Eio  del  Salto  to  the  mouth  of  the  Colo- 
rado, the  most  Southerly  of  the  three  mouths  of  the  San  Juan, 
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is  intended.  This  is  met  by  the  argument  that  as  the  Bio  del 
Salto  was  the  boundary,  that  river  in  its  whole  length,  and  not 
the  mouth  or  any  other  part  of  it,  was  the  dividing  line;  and 
that  the  San  Juan  Eiver  proper — the  Northernmost  of  the  three 
channels  at  the  mouth  of  that  stream — formed  the  end  of  the 
line  on  the  Caribbean  Sea.  Costa  Rica  further  contends  that 
the  boundary  line  was  not  straight,  but  that  it  followed  the 
course  of  the  San  Juan  in  its  whole  length  and  the  Southern 
shore  of  Lake  Nicaragua;  and  she  alleges  that  she  was  in  pos- 
session of  the  territory  up  to  that  line — an  allegation  not 
admitted  by  Nicaragua. 

"  In  my  judgment  the  evidence  establishes  that  the  boundary 
of  Costa  Eica,  under  the  terms  of  the  Spanish  grants  (leaving 
Nicoya  out  of  the  question),  began  at  the  head  of  the  Gulf  of 
Nicoya,  ran  northerly  along  the  River  del  Salto  to  its  source, 
and  thence  ran  to  the  mouth  of  the  San  Juan  River  at  the  port 
of  San  Juan  del  Norte — this  being,  at  the  time,  the  mouth  of 
the  principal  channel  or  outlet  of  the  stream.  But  the  evi- 
dence is  not  sufficient  to  form  the  basis  for  any  satisfactory 
judgment  as  to  how  this  line  was  to  be  drawn  between  the 
source  of  the  del  Salto  and  the  mouth  of  the  San  Juan.  I  per- 
ceive no  reason  for  thinking  that  it  should  have  been  a  straight 
line. 

**No  decision  of  this  question  is,  however,  necessary;  for  it 
is  only  important,  for  present  purposes,  to  x>oint  out  that  no 
precise  line  of  demarcation  can  be  found  in  any  of  the  earlier 
documents.  Nor  is  this  surprising  in  view  of  the  fact,  to  be 
inferred  from  the  evidence,  that  the  region  through  which  the 
line  ran  was  a  rough,  densely  wooded  and  thinly  settled  coun- 
try, where  no  need  was  felt  of  any  exact  delimitation  in  the 
days  of  the  Spanish  dominion. 

<^But  with  the  establishment  of  the  Federal  Republic,  and, 
still  more,  with  its  dissolution,  the  questions  of  boundary  began 
to  assume  importance. 

"The  Federal  Constitution  seems  to  have  provided  by  its 
Article  VII.  for  the  demarcation  of  each  State;  but  neverthe- 
less nothing  was  done  towards  the  establishment  of  the  line 
between  Costa  Rica  and  Nicaragua. 

"In  1838  Costa  Rica  seems  to  have  urged  upon  Nicaragua — 
then  assuming  the  rank  of  an  independent  State  upon  her 
withdrawal  from  the  Federation — a  desire  for  a  recognition  of 
the  annexation  of  Nicoya.  In  1846, 1848,  and  1852  other  fruit- 
less negotiations  were  undertaken  with  a  view  to  settling  the 
boundary;  and  in  1858,  when  the  Treaty  of  Limits  was  signed, 
the  question,  in  one  form  or  another,  had  been  before  the  two 
Governments  for  at  least  twenty  years. 

<<That  the  documentary  evidence  was  slight  and  unsatis- 
factory, has  been  already  shown ;  and  that  Costa  Rica  had  for 
nearly  the  same  period  of  twenty  years  laid  claim  to  more  ter- 
ritory than  she  obtained  under  the  Treaty  of  Limits,  fully 
appears  from  her  decree  of  ^  Basis  and  Guarantees'  of  the 
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8tb  March  1841 — which  assorts  as  the  boundaries  of  Gosta 
Bica  the  line  of  the  Biver  La  Flor,  the  Shore  of  Lake  Bicor 
ragna  and  the  Biver  San  Juan. 

<*I  now  proceed  to  state  the  history  of  the  negotiations  which 
resulted  in  the  Treaty  in  question,  and  of  the  executive  and 
legislative  acts  which  are  relied  on  by  Gosta  Bica  as  consti- 
tuting a  sufficient  ratification.^ 

**The  long  and  bitter  struggle  in  which  Nicaragua  and  other 
Gentral  American  States  had  been  involved,  and  of  which  the 
part  played  by  Walker  and  the  filibusters  was  the  most  noto- 
rious incident,  came  to  an  end  in  1857.  The  Bepublic  of  Gosta 
Bica  had  taken  part  in  that  struggle,  and  her  case  states  as  a 
fact  that  at  the  close  of  the  contest  the  Gosta  Bican  troops 
held  military  positions  on  both  sides  of  the  San  Juan.  The 
argument  of  Nicaragua  seems  to  imply  that  such  possession 
was  not  taken  until  after  the  close  of  the  war;  but  the  fact 
itself  is  not  in  dispute.  It  was  regarded  by  Nicaragua,  at  the 
time,  as  constituting  a  casus  belli;  and  Gosta  Bica  having 
foiled  to  withdraw  her  troops,  war  was  declared  by  Nicaragua 
on  the  25th  November  1857 — although  negotiations  for  a  set- 
.tlement  of  the  difficulty  still  continued,  but  without  success. 

"In  this  posture  of  affairs  the  Bepublic  of  San  Salvador 
offered  mediation  through  its  Minister,  Golonel  Don  Pedro 
Bomulo  Negrete.  Owing  principally,  as  it  would  seem,  to 
Golonel  Negrete^s  earnest  efforts,  the  opposing  Governments 
appointed  Ministers  Plenipotentiary,  who  met  with  the  Salva 
dorian  Minister  at  San  Jos^  de  Gosta  Bica,  and  there  con- 
cluded the  Treaty  of  Limits, — the  validity  of  which  is  now 
under  examination. 

''By  that  instrument,  the  boundary  line  is  made  to  begin  at 
Puntade  Gastilla,  at  the  mouth  of  the  San  Juan  Biver;  thence 
it  follows  the  right  or  Southern  bank  of  that  stream  to  a  point 
three  miles  below  the  Gastillo  Yiejo;  thence  it  runs  along  the 
circumference  of  a  circle  drawn  round  the  outworks  of  the  Cas- 
tle as  a  center,  with  a  radius  of  three  miles,  to  a  point  on  the 


^In  support  of  the  validity  of  the  Treaty  of  Limits,  the  Costa  Ricaii 
argument  cited:  Calvo,  Droit  Int.  I.  sec.  711;  Convenci6n  Intemacional 
entre  loa  Gobiernos  de  Nicaragua  y  Costa  Rica  y  Don  Felix  Belly  para  la 
canalizacidn  del  Istmo,  Managua,  Imprenta  del  Progreso,  frente  al  Palacio 
Nacional,  1859;  Code  of  Nicaragua,  Tit.  1.  Book  IV. ;  Docuinentos  relativos 
&  las  ultimas  negociaciones  entre  Nicaragua  y  Costa  Rica  sobre  limites 
territoriales,  Canal  interocdanico,  Managua,  1872;  For.  Rel.  of  the  U»  S. 
1873,  II.  738;  Gaceta  do  Nicaragua,  No.  15,  of  May  8,  1858;  Ayon,  The 
Question  of  Territorial  Limits  between  the  Republics  of  Nicaragua  and 
Costa  Rica,  Managua,  1872;  Parsons  on  Contracts,  Book  I.  ch.  II.  sec.  1; 
Dalloz,  Repertoire,  ''Cautionnement,''  '^Obligation,"  Traite  Interna- 
tional;'' Ayon,  Consideracioncs  sobre  la  cnestion  de  limites  territoriales, 
entre  las  Reptiblioas  de  Nicaragua  y  Costa  Rica,  Managua,  1872,  Imprenta 
de  "El  Centro  Americano;"  Savigiiy,  Droit  Romain,  III.  126;  Calvo, 
Droit  Int.  I.  sec.  729.— J.  B.  M. 
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Western  side  of  the  Castle,  distant  two  miles  from  the  Biver; 
thence  parallel  to  the  San  Juan  and  the  lake,  at  a  distance  of 
two  miles  therefrom,  to  the  Sapo4  River;  and  thence  in  a 
straiprht  line  to  the  center  of  Salinas  Bay  on  the  Pacific  Ocean. 
The  Treaty  further  provides  that  surveys  shall  be  made  to 
locate  the  boundary;  that  the  Bay  of  San  Juan  del  Norte  and 
Salinas  Bay  shall  be  common  to  both  Republics;  and  that  Nica- 
ragua shall  have,  exclusively,  dominion  and  supreme  control  of 
the  waters  of  the  San  Juan, — Costa  Rica  having  the  right  of 
free  navigation  for  the  purposes  of  commerce  in  that  part  of  the 
River  on  which  she  is  bounded.  It  was  further  agreed  that  in 
the  event  of  war  between  Costa  Rica  and  Nicaragua,  no  act  of 
hostility  was  to  be  practiced  in  the  Port  or  River  of  San  Juan, 
or  on  the  Lake  of  Nicaragua ;  and  the  observance  of  this  article 
of  the  Treaty  was  guaranteed  by  the  Republic  of  San  Salvador. 

'^It  is  admitted  by  the  parties  to  the  present  arbitration  that 
the  Treaty  was  duly  ratified  by  Costa  Rica  on  the  16th  April 
1858;  and  that  it  was  not  ratified  at  all  by  San  Salvador.  It 
is  Airther  established  that  there  was  some  ratification  by  repre- 
sentatives of  Nicaragua, — but  whether  or  not  such  ratification 
was  sufficient  is  one  of  the  points  now  in  controversy,  and  it  is 
therefore  necessary  to  examine  fully  the  powers  and  the  pro- 
ceedings of  the  Nicaraguau  authorities. 

<<  The  Republic  of  Nicaragua,  as  appears  from  the  evidence-, 
was  a  Constitutional  Government  of  limited  powers,  which  were 
defined  by  a  written  Constitution.  Nicaragua,  as  one  of  the 
States  of  the  Central  American  Republic,  adopted  her  first 
Constitution  on  the  8th  April  1826.  Upon  the  dissolution  of 
the  Federal  Republic  she  assumed  the  rank  of  an  independent 
nation;  and  in  1838  adopted  a  new  Constitution,  which  her 
representatives  now  contend  was  in  full  force  and  vigor  at  the 
time  of  the  execution  of  the  Treaty  of  Limits.  The  full  text  of 
the  Nicaraguan  Constitution  of  1838  is  not  contained  in  the 
arguments  which  have  been  laid  before  the  Arbitrator;  but  it 
sufficiently  appears  that  power  was  vested  in  an  elective  Presi- 
dent and  a  Congress.  It  also  appears  that  by  Article  2  (cited  in 
full  below),  the  boundaries  of  the  State  were  defined ;  and  that 
by  Article  194,  quoted  in  the  argument  of  Nicaragua,  a  com- 
plicated method  of  amendment  was  provided,  of  which  the 
only  feature  now  necessary  to  notice  is  that  no  proposed  amend- 
ment shall  take  effect  until  it  has  been  approved  by  two  suc- 
cessive Legislatures. 

"In  1857  the  necessity  for  a  complete  revision  of  the  Consti- 
tution of  1838  seems  to  have  been  generally  recognized.  The 
long  and  exhausting  conflicts  which  had  been  waged  from  1854 
to  1857,  and  the  existence,  during  the  greater  partof  that  time, 
of  two  hostile  governments,  each  claiming  to  exercise  consti- 
tutional and  supreme  power  throughout  the  country,  had  dem- 
onstrated, to  the  satisfaction  of  the  inhabitants,  the  importance 
of  changes  in  the  organic  law.    Accordingly  a  Constituent 
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Assembly,  with  ample  x>owers,  was  duly  elected.  The  due 
election,  and  the  fall  constitaent  powers  of  this  body,  are  facts 
not  disputed  in  the  arguments  now  submitted  on  behalf  of 
Nicaragua. 

*'In  November  1857,  the  Constituent  Assembly  met,  and  ad- 
dressed itself  at  once  to  the  task  of  framing  a  new  Constitution 
for  Nicaragua,  as  well  as  of  legislating  upon  the  ordinary 
affairs  of  the  nation. 

*'On  the  18th  of  January  1858,  the  previous  negotiations 
with  Costa  Bica  having  failed,  the  Assembly  ordered  new  Com- 
missioners to  be  appointed  to  negotiate  treaties  of  peace,  limits, 
friendship  and  alliance  between  Nicaragua  and  Costa  Kica. 

"On  the  5th  February  1858,  a  further  and  supplemental 
decree  on  the  same  subject  was  adopted,  which  is  as  follows: 

"  'The  Constituent  Assembly  of  the  Republic  of  Nicaragua, 
in  use  of  the  legislative  faculties  with  which  it  is  invested, 
decrees: 

"  ^Article  1.  For  the  purpose  that  the  Executive  may  comply 
with  the  decree  of  January  18th  instant,  the  said  Executive  is 
hereby  amply  authorized  to  act  in  the  settlement  of  the  diffi- 
culties with  Costa  Rica  in  such  manner  as  it  may  deem  best  for 
the  interest  of  both  countries,  and  for  the  independence  of 
Central  America,  without  the  necessity  of  ratification  by  the 
legislative  power. 

"  'Article  2.  Such  treaties  of  limits  as  it  may  adjust  shall  be 
final,  if  adjusted  in  accordance  with  the  bases  which  separately 
will  be  given  to  it;  but,  if  not,  they  shall  be  subject  to  the 
ratification  of  the  Assembly.' 

''What  were  the  separate  bases  of  negotiation  given  to  the 
Nicaraguan  Executive  does  not  appear  from  any  of  the  docu- 
ments submitted  to  the  Arbitrator.  But  it  is  not  distinctly 
asserted  by  the  representatives  of  Nicaragua  that  such  in- 
structions were  disregarded  in  the  negotiation  of  the  Treaty — 
the  arguments  relied  on  to  prove  its  invalidity  resting  upon 
entirely  different  grounds,  which  will  be  stated  hereafter. 

"On  the  loth  April  1858,  the  Treaty  of  Limits  was  signed 
by  the  Plenipotentiaries  of  Costa  Rica,  Nicaragua  and  San  Sal- 
vador; and  on  the  2()th  April  1858,  ratifications  were  person- 
ally exchanged  by  the  Presidents  of  Costa  Rica  and  Nicaragua, 
who  met  for  the  purpose  on  Nicaraguan  territoiy  at  the  City  of 
Bivas.  The  Treaty  had  not  then  been  passed  upon  by  the 
Assembly,  the  decree  of  ratification  being  by  the  President 
alone.    It  is  as  follows : 

'"ToMAS  Martinez,  the  President  of  the  Republic  of  Nica- 
ragua: 
'"Whereas  General  Mdximo  Jerez,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  Nicaragua  to  the  Republic  of 
Costa  Rica,  has  adjusted,  agreed  upon  and  signed,  on  the  15th 
instant,  a  Treaty  of  Limits,  fully  iu  accordance  with  the  bases 
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whicti,  for  that  purpose,  were  transmitted  lo  liim  by  way  of  in- 
structions; finding  tbat  said  Treaty  is  cooducive  to  the  i)eace 
and  prosperity  of  the  two  countries,  and  reciprocally  useful  to 
both  of  them,  and  that  it  facilitates,  by  removing  all  obstacles 
that  might  prevent  it,  the  mutual  alliance  of  both  countries, 
and  their  unity  of  action  against  all  attempts  of  foreign  con- 
quest; considering  that  the  Executive  has  been  duly  and  com- 
petently authorized,  by  legislative  decree  of  February  26th 
ultimo,  to  do  everything  conducive  to  secure  tlie  safety  and 
independence  of  the  liepublic;  and  by  virture,  furthermore,  of 
the  reservation  of  faculties  spoken  of  in  the  executive  decree 
of  the  17th  instant: 

^^  <  Does  hereby  ratify  each  and  all  of  the  articles  of  the 
Treaty  of  Limits  made  and  concluded  by  Don  Jo86  Maria 
Oafias,  Minister  Plenipotentiary  of  the  Government  of  Costa 
Rica,  and  Don  Maximo  Jerez,  Minister  Plenipotentiary  of  the 
Supreme  Government  of  Nicaragua,  signed  by  them  on  the  15th 
instant,  and  ratified  by  the  Gosta  llican  Government  on  the 
16th.  And  the  additional  act  of  the  same  date  is  likewise 
ratified.' 

"  On  the  28th  May  1858,  thirty-two  days  after  the  ratifica- 
tion, and  forty  three  days  after  the  signatnre  of  the  Treaty  of 
Limits,  the  following  decree  was  passed  by  the  Constituent 
Assembly: 

" '  The  Constituent  Assembly  of  the  Republic  of  Nicaragua, 
in  the  use  of  legislative  powers  vested  in  it,  decrees: 

"  *  Sole  Article.  The  Treaty  of  Limits  concluded  at  San  Jo86 
on  the  15th  of  April,  instant,  between  General  Don  Maximo 
Jerez,  Minister  Plenipotentiary  from  this  Eepublic,  and  Gen- 
eral Don  Jose  Maria  Canas,  Minister  Plenipotentiary  from  the 
Republic  of  Gosta  Rica,  with  the  intervention  of  Colonel  Don 
Pedro  R6mulo  Negrete,  Minister  Plenipotentiary  from  Sal- 
vador, is  hereby  approved.' 

^<On  the  19th  August  1858,  the  Constituent  Assembly 
adopted  the  new  Constitution,  of  which  it  is  only  needful  to 
cite  the  first  article,  viz : 

^^  <  The  Republic  of  Nicaragua  is  the  same  which  was,  in  an- 
cient times,  called  the  Province  of  Nicaragua,  and,  after  the 
independence,  State  of  Nicaragua.  Its  territory  is  bounded  on 
the  East  and  Northeast  by  the  Sea  of  the  Antilles;  on  the 
North  and  Northwest  by  the  State  of  Honduras;  on  the  West 
and  South  by  the  Pacific  Ocean;  and  on  the  Southeast  by  the 
Republic  of  Costa  Rica.  The  laws  on  special  limits  form  part 
of  the  Constitution.' 

"  No  further  formal  ratification  of  the  Treaty  of  Limits  was 
ever  had;  but  the  arguments  submitted  by  Costa  Rica  cite  a 
number  of  instances  in  which  the  Government  of  Nicaragua, 
during  the  period  between  1 858  and  1870,  recognized  the  Treaty 
as  a  valid  and  binding  instrument. 

<^  Since  1870  the  Government  of  Nicaragua  has  contended 
that  the  Treaty  is  invalid;  and  that  view  is  now  urged  upon 
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three  distinct  grounds,  which  are  stated  as  follows  in  the  argu- 
ment sabmitted  on  its  behalf: 

"*The  Government  of  Nicaragua  affirms  the  invalidity  of 
the  Treaty  of  1858,  and  insists  that  it  ought  not  to  be  bound 
thereby,  for  the  reason — 

^^^ First.  Tbat  it  has  not  received  that  sanction  which  the 
Constitution  of  the  State  of  JN'icaragua  requires  to  give  effect 
to,  and  validate,  a  treaty  of  its  character. 

"  *  Second.  It  has  not  been  ratified  by  the  Government  of 
San  Salvador,  so  as  to  give  effect  to  the  guarantees  on  behalf 
of  that  Government  of  the  tenth  article  of  the  Treaty. 

"  <  Third.  That  the  pretended  ratifications  of  the  Treaty  were 
exchanged  before  the  Treaty  had  been  submitted  to  the  Con- 
gress of  Nicaragua,  and  it  was  not  approved  by  the  first  Con- 
gress of  Nicaragua  until  after  the  expiration  of  the  forty  days 
provided  for  the  exchange  of  ratifications  in  Article  XII. 

^<I  shall  consider  each  of  these  three  reasons  in  order. 

«L 

"The  argument  very  forcibly  presented  on  behalf  of  Nicara- 
gua to  establish  the  first  ground  of  objection, — the  lack  of  such 
a  sanction  as  was  required  by  the  Constitution  to  give  effect  to, 
and  validate,  a  Treaty  of  the  character  of  the  one  in  question, — 
is  as  follows:  The  Constitution  of  1838  was  in  full  force  on  the 
15th  April  1858;  that  Constitution  fixed  the  boundaries  of 
Nicaragua;  the  Treaty  of  Limits  curtailed  the  boundaries  so 
fixed  by  the  Constitution;  it  was  therefore,  4n  direct  and 
flagrant  violation  of  the  fundamental  law  of  the  State,  and  to 
have  validity  must  receive  tbe  same  formal  ratification  that  an 
amendment  to  the  Constitution  itself  demands;'  the  Constitu- 
tion provides  that  an  amendment  adopted  by  one  Legislature 
in  the  manner  prescribed,  by  a  two-thirds  vote  of  both  houses, 
<  shall  not  be  considered  as  valid  nor  form  part  of  the  Constitu- 
tion until  it  has  received  the  sanction  of  the  next  Legislature;' 
the  Treaty  of  Limits  was  never  sanctioned  by  a  second  Legis- 
lature; therefore  it  is  not  valid. 

"This  argument,  it  will  be  perceived,  rests  wholly  upon  the 
fundamental  assumptions  tbat  the  Constitution  of  1838  was  in 
force,  and  that  it  fixed  the  boundaries  of  Nicaragua.  If,  as  a 
matter  of  fact,  that  Constitution  was  not  in  forc^e,  or  if  the 
boundaries  were  not  definitely  fixed  by  its  provisioits,  then  the 
whole  argument  falls;  for  the  Treaty  is  then  a  mere  treaty  of 
limits,  settling  disputed  boundaries,  and  is  not  one  involving  a 
concession  of  territory  and  an  amendment  to  the  Constitution. 
It  is  not  pretended  that  a  treaty  fixing  boundaries  requires,  on 
general  principles,  any  extraordinary  sanction. 

"The  general  doctrine  that  in  determining  the  validity  of  a 
treaty  made  in  tbe  name  of  a  state,  the  fundamental  laws  of 
such  state  must  furnish  the  guide  for  determination,  has  been 
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fully  and  ably  discussed  on  the  part  of  Nicaragua,  and  its  cor- 
rectness may  certainly  be  admitted.  But  it  is  also  certain  that 
where  a  treaty  has  been  approved  by  a  government,  and  an 
effort  is  subsequently  made  to  avoid  it  for  the  lack  of  some 
formality,  the  burden  is  upon  the  party  who  alleges  invalidity 
to  show  clearly  that  the  requirements  of  the  fundamental  law 
have  not  been  complied  with.  In  my  j  udgmen  t,  Nicaragua  has 
failed  in  establishing  a  case  under  this  rule. 

"In  the  first  place,  it  may  well  be  doubted  whether  the 
Constitution  of  1838  can  be  said  to  have  been  in  full  force  and 
effect  at  the  time  of  the  execution  of  the  Treaty  on  the  15th 
April  1858.  The  legislative  power  was  then  vested  in  a  Con- 
stituent Assembly, — a  body,  it  would  seem,  expressly  chosen 
for  the  purpose  of  amending  the  Constitution  in  any  way  it  saw 
fit.  To  say  that  such  a  body  could  not  adopt  a  decree  which 
in  effect  modified  the  Constitution,  is  to  deny  to  it  the  i>ower 
to  carry  out  the  very  objects  for  which  it  existed. 

"Moreover,  the  Constitution  framed  by  the  Assembly,  and 
promulgated  on  the  19th  August  1858,  defining  the  bounda- 
ries of  Nicaragua,  adds  that  ^the  laws  on  special  limits  foi-m 
part  of  the  Constitution.'  If  therefore  the  deeree  of  the  28th 
May  1858,  and  the  other  acts  of  the  Assembly,  were  in  any 
respect  insufficient  as  involving  some  unconstitutionality,  the 
defect  was  supplied  by  practically  embodying  the  Treaty  of 
Limits,  and  the  decree  approving  it,  in  the  new  Constitution, — 
thus  giving  the  highest  sanction  possible  to  this  legislation. 

"But  whether  or  not  the  Constitution  of  1838  was  in  full 
force  in  April  and  May  1858,  I  am  clearly  of  opinion  that  it 
did  not  definitely  fix  the  boundaries  of  the  State.  The  power 
of  defining  absolute  boundaries  by  a  Constitution  is  not  denied. 
The  question  is  merely  whether  the  Constitution  of  18;i8  did  in 
fact  contain  such  a  definition  of  the  boundaries  of  Nicaragua 
as  to  preclude  their  adjustment  by  an  ordinary  treaty. 

"The  provisions  of  that  Constitution,  respecting  boundaries, 
are  as  follows : 

"'Article  2.  The  territory  of  the  State  is  the  same  as  was 
formerly  given  to  the  Province  of  Nicaragua;  its  limits  being 
on  the  East  and  Northeast  the  Sea  of  the  Antilles;  on  the 
North  and  Northwest  the  State  of  Honduras;  on  the  West 
and  South  the  Pacific  Ocean;  and  on  the  Southeast  the  State 
of  Costa  Rica.  Tfie  dividing  lines  tcith  the  bordering  States  shall 
be  marked  by  a  law  which  will  make  a  part  of  the  Constitution^ 

"Thus  it  appears  that  'the  dividing  lines  with  the  bordering 
States'  were  expressly  not  defined.  It  was  plainly  the  intention 
to  leave  the  Constitution  incomplete  in  this  respect;  though  a 
means  of  completing  it  was  provided,  by  allowing  the  passage 
of  an  ordinary  law  by  a  single  Legislature.  It  is  not  pre- 
tended that  any  law,  marking  the  boundary  on  the  side  of 
Costa  Eica,  was  passed  before  the  execution  of  the  Treaty  of 
Limits.    The  decree  approving  the  Treaty  is  the  only  attempt, 
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SO  far  as  appears,  to  comply  with  tbis  provision  of  the  OoDSti- 
tntion.  Tbe  statement  that  the  boundary  is,  ^on  the  South- 
east, the  State  of  Costa  Eica,'  defines  nothing.  What  were 
the  limits  of  Costa  Eica  in  1838,  was  a  matter  of  dispute.  No 
precise  decision  was  possible,  and  I  have  already  expressed  my 
opinion  that  the  evidence  laid  before  the  Arbitrator  is  alto- 
gether too  vague  to  afford  grounds  for  any  satisfactory  judg- 
ment. The  Constitution  of  1838  therefore  did  not  ^x  the 
boundaries  of  Nicaragua  definitely. 

"These  views  are  strengthened  by  a  consideration  of  the 
evidence  adduced  on  the  part  of  Costa  Eica  to  prove  acquies- 
cence by  Nicaragua  for  ten  or  twelve  years  in  tbe  validity  of 
the  Treaty.  I  do  not  regard  such  acquiescence  as  a  substi- 
tute for  ratification  by  a  second  Legislature,  if  such  had  been 
needed.  But  it  is  strong  evidence  of  that  contemporaneous 
exposition  which  has  ever  been  thought  valuable  as  a  guide  in 
determining  doubtful  questions  of  interpretation. 

"I  conclude  therefore  that  the  first  ground  of  objection 
stated  by  Nicaragua  is  untenable. 

«IL 

"The  second  ground  of  objection  urged  by  Nicaragua  to  the 
validity  of  the  Treaty,  is  that  it  has  not  been  ratified  by  the 
Government  at  San  Salvador,  so  as  to  give  effect  to  the  guar- 
antees on  behalf  of  that  Government  of  the  tenth  article  of 
the  Treaty. 

"It  is  argued,  in  support  of  this  objection,  that  the  guaran- 
tee of  the  mediating  Government  against  hostilities  on  the 
Eiver  and  Lake  wavS  of  great  importance  to  Nicaragua;  that  it 
might  well  have  been  the  controlling  consideration  in  the  mind 
of  the  negotiator  of  the  Treaty  that  led  him  to  agree  to  the  relin- 
quishment of  claims  to  great  tracts  of  territory;  that  the  fail- 
ure of  San  Salvador  to  ratify  this  Treaty  took  from  it  one  of 
the  chief  considerations  moving  to  Nicaragua;  and  that  the 
consideration  never  having  taken  effect,  the  Treaty  never  be- 
came of  valid  or  binding  force.  It  is  added  that  this  was,  in 
effect,  a  tripartite  Treaty,  and  unless  all  the  parties  became 
bound,  neither  of  them  was. 

"In  my  opinion  this  argument  is  unsound.  The  Treaty  was 
not  tripartite,  but  was  between  Costa  Eica  and  Nicaragua 
only,  with  an  independent  and  separable  clause  of  guarantee, 
as  to  a  single  feature  of  the  arrangement,  on  the  part  of  San 
Salvador.  Without  the  guarantee,  the  Treaty  was  complete 
as  between  the  two  principals,  if  they  saw  fit  to  accept  it  in 
that  shape.  The  non  ratification  by  the  Eepublic  of  San  Sal- 
vador was  known  to  the  Government  of  Nicaragua  when  rati- 
fications were  exchanged  with  Costa  Eica.  It  follows  there- 
fore that  Nicaragua  never  lost  any  of  the  considerations  which 
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induced  her  to  oonsummate,  by  an  exchange  of  ratifications, 
the  negotiations  for  tbe  Treaty. 

"The  facts  may  be  briefly  recalled. 

"On  the  16th  April  1858  the  Treaty  of  Limits  was  signed. 
In  form  it  is  a  Convention  agreed  upon  by  the  representatives 
of  Costa  Bica  and  !Nicaragua,  and  declares  that  they  having 
exchanged  their  respective  powers, '  which  were  examined  by 
Hon.  Seuor  Don  Pedro  R.  Negrete,  exercising  tlie  function  of 
fraternal  mediator  in  these  negotiations,'  had  agreed  to  and 
adjusted  the  terms  of  the  Treaty.  The  Treaty  itself,  after  re- 
citing the  desire  of  Costa  Bica  and  Nicaragua  for  peace,  fixes 
the  boundary  line  between  them ;  provides  for  a  sui*vey  of  the 
line,  and  for  the  common  use  and  defense  of  the  Bay  of  San 
Juan  del  Norte  and  Salinas  Bay,  and  of  that  i>ortion  of  the 
San  Juan  Biver  on  which  Costa  Bica  borders;  grants  the  use 
in  common  of  the  Punta  de  Castilla  until  Nicaragua  recovers 
full  possession  of  all  her  rights  in  the  Port  of  San  Juan  del 
Norte;  forbids  the  levying  of  custom  duties  at  Punta  de  Gas- 
tilla  while  San  Juan  del  Norte  remains  a  free  i>ort;  defines  the 
jurisdiction  over,  and  right  of  navigation  on,  the  waters  of 
the  San  Juan  Biver;  secures  existing  contracts  of  canalization 
or  public  transit  made  by  the  Government  of  Nicaragua,  and 
regulates  the  execution  of  future  contractus;  and  neutralizes 
the  Port  and  Biver  of  San  Juan  and  the  Lake  of  Nicaragua 
in  the  event  of  war  between  Costa  Bica  and  Nicaragua.  Then 
follows  this: 

"'Article  X.  The  stipulation  of  the  foregoing  article  (that 
relating  to  neutrality)  being  essentially  important  for  the  proper 
custody  of  both  the  Port  and  the  Biver  against  foreign  aggres- 
sion, which  would  afiect  the  general  interests  of  the  country, 
the  strict  performance  thereof  is  left  under  the  special  guar- 
antee, which  in  the  name  of  the  mediator  Government,  its 
Minister  Plenipotentiary  herein  present  is  ready  to  give,  and 
does  hereby  give,  in  use  of  the  faculties  vested  in  him  for  that 
purpose  by  his  Government.' 

"Finally,  Costa  Bica  and  Nicaragua  mutually  give  up  all 
claims  against  each  other,  and  <the  two  contracting  parties' 
waive  all  claims  for  damages  which  either  might  have  against 
the  other. 

"This  instrument  is  plainly,  neither  in  form  nor  in  substance, 
tripartite.  The  *two  Governments,'  the  'two  contracting 
parties'  spoken  of  in  the  Treaty,  are  always  Costa  Bica  and 
Nicaragua,  never  San  Salvador.  San  Salvador  is  not  in  form 
a  contracting  party  at  all.  And  in  substance  that  Government 
is  not  a  party  to  the  agreement — the  clause  containing  the 
guarantee  being  entirely  separable  from  all  the  rest. 

"As  a  proposition  of  international  law,  it  may  be  regarded 
as  settled  that  a  guarantee  is  always  merely  subsidiary  to  the 
principal  contract.  '  Le  traite  par  lequel  un  6tat  se  porte  garaut 
d'un  traits  conclu  entre  deux  autres  puissances,  est  on  trait6 
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deatin^  4  assurer  Pexecatioii  du  traits  principal.' 
(Blantscbli,  430  note^  Lardy'a  tmu.)  ^La  gBOBOctie  pent  ^tre 
comprise  dans  les  stipulations  annex^es  au  trait6  principal 
qu'on  vent  garantir,  et  devient  alors  une  obligation  accessoire.' 
(Vattel,  Droit  des  Gens,  Ed.  1863,  Liv.  II,  cb.  16,  §240;  note  by 
Pradier  Fod^r^,  tbe  editor.)  *  Lorsque  la  garantie  est  destin^e 
k  assurer  Finviolabilit^  d'un  traits  elle  forme  toujours  une  obli- 
gation et  un  traits  accessoire  {pactum  acc€88orium)j  m^me  quand 
elle  ferait  partie  de  I'acte  principal.'  (Kliiber,  Droit  des  Gens, 
§158.)  It  follows  tbat  tbe  clause  of  guarantee  in  tbe  Treaty 
of  Limits  is  no  part  of  tbe  principal  agreement,  and  tbat  on 
general  principles  tbe  rest  of  tbe  Treaty  would  not  stand  or 
fall  witb  tbis  subsidiary  or  accessory  contract. 
.  "Tbe  necessity  for  ratification  by  contracting  powers  may 
be  freely  admitted.  But  even  conceding  to  it  as  bigb  an  impor- 
tance as  tlie  execution  of  deeds  by  individuals,  the  failure  of 
a  guaranteeing  state  to  ratify  will  not  necessarily  invalidate 
a  treaty  wbicb  tbe  principal  contracting  ])arties  bave  concluded 
by  an  exchange  of  ratifications  as  between  themselves. 

*-The  analogy  of  individual  deeds  may  serve  to  illustrate 
the  point  now  under  discussion.  Tbe  case  may  readily  be 
imagined  of  a  deed  between  two  parties  as  principals  witb  a 
third  party  as  guarantor.  Leases  of  tbis  character  are  not 
infrequent.  If  such  a  deed  were  prepared  by  tbe  agents  of 
the  three  parties,  and  if  tbe  two  principal  parties  were  to 
sign,  seal,  acknowledge,  and  formally  deliver  to  each  other 
duly  executed  duplicates  of  tbe  deed,  without  waiting  for  tbe 
signature  of  tbe  guarantor,  it  is  too  plain  for  argument  tbat 
neither  could  subsequently  object,  and  claim  the  right  to 
rescind,  because  the  deed  bad  not  been  executed  and  delivered 
by  tbe  guarantor. 

'^So  in  tbis  case.  Tbe  Presidents  of  Costa  Bica  and  Nica- 
ragua in  person,  on  tbe  26tb  April  1858  formally  exchanged 
ratifications  of  the  Treaty,  without  waiting  for  San  Salvador. 
The  arguments  now  advanced  by  Nicaragua,  as  establishing 
the  invalidity  of  tbe  Treaty,  might  perhaps  have  been  urged 
as  reasons  for  refusing  to  exchange  the  ratifications  until  San 
Salvador  was  ready  to  unite  in  the  act.  But  the  Government 
of  Nicaragua  was  silent  when  it  ought  to  bave  spoken,  and  so 
waived  the  objection  now  made.  It  saw  fit  to  proceed  to  tbe 
exchange  of  ratifications  without  waiting  for  San  Salvador. 
The  Treaty  was  complete  without  Article  X.  To  all  tbe  other 
articles  and  stipulations  it  contained  Costa  Bica  and  Nicara- 
gua alone  might  fully  bind  themselves.  They  did  so,  irrevo- 
cably, by  a  formal  exchange  of  ratifications;  and  neither  may 
now  be  beard  to  allege,  as  reasons  for  rescinding  tbis  completed 
Treaty,  any  facts  which  existed  and  were  known  at  the  time 
of  its  consummation. 

<<  I  conclude  therefore  tbat  the  second  ground  of  objection 
stated  by  Nicaragua  is  untenable. 


Digitized  by  VjOOQ  IC 


1962        INTERNATIONAL  ABBITBATI0N8. 

"III. 

^^The  the  third  groand  of  objectiou  urged  by  Nicaragua  to 
the  validity  of  the  Treaty  is  *that  the  pretended  ratifications 
of  the  Treaty  were  exchanged  before  the  Treaty  had  been  sub- 
mitted to  tlie  Congress  of  Nicaragua,  and  it  was  not  approved 
by  the  first  Congress  of  Nicaragua  until  after  the  expiration 
of  the  forty  days  provided  for  the  exchange  of  ratifications  in 
Article  XII.' 

"It  will  be  remembered  that  on  the  6th  February  1858  the 
Constituent  Assembly  of  Nicaragua  passed  a  decree  by  which 
the  Executive  was  *  amply  authorized'  to  treat  with  Costa 
Eica<  without  the  necessity  of  ratification  by  the  legislative 
power';  and  that  it  was  further  decreed  that  such  treaties 
of  limits  as  the  Executive  might  adjust  should  be  final, — 
if  in  accordance  with  certain  separate  instructions.  Act- 
iug  under  this  grant  of  power,  the  President  of  Nicaragua 
concluded  and  ratified  the  present  Treaty  on  the  26th  April 
1858,  eleven  days  after  its  signature  by  the  Plenipotentiaries, 
without  *  ratification  by  the  legislative  power.'  On  the  28th 
of  May  1858  the  Constituent  Assembly  adopted  a  decree  ap- 
proving the  Treaty;  and  this  decree  was  signed  by  the  Presi- 
dent on  the  4th  June  1858. 

"The  argument  now  presented  by  Nicaragua  is  twofold,  and 
raises  two  points,  firsts  that  the  Treaty  is  invalid  because  rati- 
fications were  exchanged  before  approval  by  the  Assembly; 
and,  secondj  that  it  is  invalid  because  such  approval  was  given 
more  than  forty  days  after  signature. 

"As  to  the  first  of  these  x>oints,  it  would  perhaps  be  enough  to 
say  that  Nicaragua  can  not  now  seek  to  invalidate  the  Treaty 
on  any  mere  ground  of  irregularity  in  the  order  of  its  own  pro- 
ceedings. If  its  Legislature  did  in  fact  approve  the  Treaty, 
that  is  enough  for  the  present  purpose.  Whether  such  ap- 
proval was  expressed  before  or  after  the  exchaitge  of  ratifica- 
tions is  an  immaterial  matter  now, — certainly  so  far  as 
Nicaragua  is  concerned. 

"But  it  does  not  appear  that  there  was  any  real  irregularity 
in  these  proceedings.  The  full  text  of  the  Nicaraguan  Consti- 
tution of  1838  not  being  contained  in  the  arguments  submitted 
to  the  Arbitrator,  it  is  not  made  clear  just  what  restrictions 
upon  the  treaty  making  power  that  instrument  imx>osed. 
Batification  by  legislative  authority  is  not  always  required, 
even  in  constitutional  governments.  The  necessity  for  legisla- 
tive ratification  is  not  to  be  presumed,  but  must  be  est-ablished 
as  a  fact.  Still  less  can  there  be  any  presumption  as  to  the 
form  and  manner  in  which  the  legislative  sanction  is  to  be 
expressed.  In  the  present  instance,  the  Constituent  Assem- 
bly, a  body  of  extensive  powers,  expressed  in  advance  its  ap- 
proval of  any  treaty  of  limits  that  might  be  concluded  by  the 
Executive  upon  certain   bases.    It  is  not  shown  that  the 
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authority  so  given  was  exceeded;  and  it  can  not  be  said,  in 
the  absence  of  an  express  prohibition,  that  this  mode  of  dealing 
with  the  subject  was  improper. 

"Again,  the  fact  of  the  subsequent  approval  of  the  Treaty 
by  the  Assembly  is  satisfactory  proof  that  that  body  approved 
not  only  the  terms  of  the  instrument,  but  also  the  manner  in 
which  the  Executive  had  executed  the  authority  conferred  by 
the  decree  of  the  5th  February  1858.  The  time  and  manner 
of  exchange  of  ratifications  was  before  the  Assembly,  and  it 
was  fully  aware  that  the  time  agreed  upon  for  exchange  had 
passed.  Its  action,  under  these  circumstances,  shows  that  it 
was  of  the  opinion  that  the  Treaty  had  been  legally  and  in  due 
time  ratified  by  the  President,  in  pursuance  of  the  special 
powers  conferred  upon  bim. 

"In  any  event,  all  irregularities  would  stem  to  have  been 
effectually  cured  by  this  subsequent  approval  of  the  Constitu- 
ent Assembly.  RatihaMtio  retrotrahitur,  et  mandato  equipara- 
tuvy  is  a  recognized  maxim  of  municipal  law ;  and  the  reasons 
of  that  rule  may  fairly  be  regarded  as  applying  to  cases  like 
the  present. 

"  That  irregularities  and  defects  in  the  formalities  of  ratifi- 
cation may  be  supplied  and  made  good  by  subsequent  acqui- 
escence in  and  approval  of  the  treaty,  is  laid  down  by  Heftier 
(Droit  iDternational,  §  87  Jin.): 

"^Mais  il  est  constant  qu'elle  (i.  e.j  ratification)  pent  ^tre 
suppl^e  par  des  actes  equivalents,  et  notamment  par  I'exc- 
cution  tacite  des  stipulations  arrc^t^es.' 

"And  this  opinion  is  cited  by  Pradier-Fod^re  in  his  transla- 
tion of  Grotius  (Vol.  II.,  p.  270,  note  1).  See  also  Hall's  Inter- 
national Law,  page  276. 

"The  second  point — that  the  legislative  sanction  was  not 
given  until  after  the  expiration  of  the  forty  days  fixed  by  the 
Treaty  for  the  exchange  of  the  ratifications — seems  clearly 
untenable.  Costa  Hica,  and  not  Nicaragua,  might  have  com- 
plained of  this  delay.  Assuming  that  subsequent  legislative 
approval  was  needed,  Costa  Kica  might,  if  it  had  desired  to  do 
so,  have  declared  the  negotiations  at  an  end  on  the  expiration 
of  the  forty  days.  But  it  was  not  bound  to  do  so.  It  had  a 
I)erfect  right  to  waive  this  limitation  of  time.  Either  party  to 
a  Treaty  may  extend  the  time  of  the  other,  either  by  express 
agreement  or  by  acts  indicating  acquiescence.  Nicaragua  can- 
not be  permitted  to  say,  as  she  does  in  effect  say  in  this  branch 
of  her  argument — 4t  is  true  that  this  Treaty  was  approved 
unreservedly  by  both  the  executive  and  legislative  branches  of 
the  Government;  but  such  approval  is  worthless,  as  it  was 
expressed  not  forty  but  forty-three  days  after  the  signature  of 
the  Treaty.^ 

"  The  fact  of  approval  being  established,  the  time  of  approval 
is  immaterial,  provided  the  other  party  by  its  acquiescence  has 
seen  fit  to  waive  delay. 
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"I  conclude  therefore  that  the  third  gronnd  of  objection 
stated  by  Nicaragaa  is  untenable. 

/'And  having  examined  in  detail  the  three  reasons  nrged  by 
Nicaragua  for  holding  the  Treaty  invalid,  and  finding  all  these 
reasons  untenable,  I  conclude  that  the  Arbitrator  should  decide 
in  favor  of  the  validity  of  this  Treaty.'' 

The  Award.  The  award  of  the  President  was  as  follows: 

"Grover  Cleveland,  President  of  the  United  States,  to  whom 

it  shall  concern,  Greeting: 

*'The  functions  of  Arbitrator  having  been  conferred  upon 
the  President  of  the  United  States  by  virtue  of  a  Treaty  signed 
at  the  City  of  Guatemala  on  the  24th  day  of  December  one 
thousand  eight  hundred  and  eis^hty-six,  between  the  Republics 
of  Costa  Eica  and  Nicaragua,  whereby  it  was  agreed  that  the 
question  i>ending  between  the  contracting  Governments  in 
regard  to  the  validity  of  their  Treaty  of  Limits  of  the  15th  day 
of  April  one  thousand  eight  hundred  and  fifty-eight,  should 
be  submitted  to  the  arbitration  of  the  President  of  the  United 
States  of  America;  that  if  the  Arbitrator's  award  should  de- 
termine that  the  Treaty  was  valid,  the  same  award  should  also 
declare  whether  Costa  Eica  has  the  right  of  navigation  of  the 
Biver  San  Juan  with  vessels  of  war  or  of  the  revenue  service; 
and  that  in  the  same  manner  the  Arbitrator  should  decide,  in 
case  of  the  validity  of  the  Treaty,  upon  all  the  other  points  of 
doubtful  interpretation  which  either  of  the  parties  might  find 
in  the  Treaty  and  should  communicate  to  the  other  party 
within  thirty  days  after  the  exchange  of  the  ratifications  of 
the  said  Ti*eaty  of  the  24th  day  of  December  one  thousand 
eight  hundred  and  eighty  six; 

^^And  the  Eepublic  of  Nicaragua  having  duly  communicated 
to  the  Republic  of  Costa  Eica  eleven  points  of  doubtful  inter- 
pretation found  in  the  said  Treaty  of  Limits  of  the  15th  day  of 
April  one  thousand  eight  hundred  and  fifty-eight;  and  the 
Republic  of  Costa  Eica  having  failed  to  communicate  to  the 
Eepublic  of  Nicaragua  any  points  of  doubtful  interpretation 
found  in  the  said  last-mentioned  Treaty; 

<^  And  both  parties  having  duly  presented  their  allegations 
and  documents  to  the  Arbitrator,  and  having  thereafter  duly 
presented  their  respective  answers  to  the  allegations  of  the 
other  party  as  provided  in  the  Treaty  of  the  24th  day  of  De- 
cember one  thousand  eight  hundred  and  eighty-six; 

"And  the  Arbitrator  pursuant  to  the  fifth  clause  of  said 
last-named  Treaty  having  delegated  his  powers  to  the  Honor- 
able George  L.  Eives,  Assistant  Secretary  of  State,  who,  after 
examining  and  considering  the  said  allegations,  documents 
and  answers,  has  made  his  report  in  writing  thereon  to  the 
Arbitrator; 
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"Now  therefore  I,  Grover  Cleveland,  President  of  the 
United  States  of  America,  do  hereby  make  the  following 
decision  and  award : 

^^  First,  The  above-mentioned  Treaty  of  Ldmits  signed  on 
the  15th  day  of  April  one  thousand  eight  hondred  and  flfty- 
eight,  is  valid. 

^'^  Second.  The  Republic  of  Oosta  Eica  under  said  Treaty  and 
the  stipulations  contained  in  the  sixth  article  thereof,  has  not 
the  right  of  navigation  of  the  River  San  Juan  with  vessels  of 
war;  but  she  may  navigate  said  river  with  such  vessels  of  the 
Revenue  Service  as  may  be  related  to  and  connected  with  her 
enjoyment  of  the  'purposes  of  commerce'  accorded  to  her  in 
said  article,  or  as  may  be  necessary  to  the  protection  of  said 
enjoyment. 

'*  Third.  With  respect  to  the  points  of  doubtful  interpreta- 
tion communicated  as  aforesaid  by  the  Republic  of  Nicaragua, 
I  decide  as  follows: 

"1.  The  boundary  line  between  the  Republics  of  Costa  Rica 
and  Nicaragua,  on  the  Atlantic  side,  begins  at  the  extremity 
of  Punta  de  Castilla  at  the  mouth  of  the  San  Juan  de  Nicara- 
gua River,  as  they  both  existed  on  the  15th  day  of  April  1858. 
The  ownership  of  any  accretion  to  said  Punta  de  Castilla  is 
to  be  governed  by  the  laws  applicable  to  that  subject. 

"  2.  The  central  point  of  the  Salinas  Bay  is  to  be  fixed  by 
drawing  a  straight  line  across  the  mouth  of  the  Bay  and  deter- 
mining mathematically  the  centre  of  the  closed  geometrical 
figure  formed  by  such  straight  line  and  the  shore  of  the  Bay 
at  low-water  mark. 

'^3.  By  the  central  point  of  Salinas  Bay  is  to  be  understood 
the  centre  of  the  geometrical  figure  formed  as  above  stated. 
The  limit  of  the  Bay  towards  the  ocean  is  a  straight  line  drawn 
from  the  extremity  of  Punta  Arranca  Barba,  nearly  true 
South  to  the  Westernmost  portion  of  the  land  about  Punta 
Sacate. 

^'4.  The  Republic  of  Costa  Rica  is  not  bound  to  concur  with 
the  Republic  of  Nicaragua  in  the  expenses  necessary  to  pre- 
vent the  Bay  of  San  Juan  del  Norte  from  being  obstructed; 
to  keep  the  navigation  of  the  River  or  Port  free  and  unem- 
barrassed, or  to  improve  it  for  the  conmion  benefit. 

^'5.  The  Republic  of  Costa  Rica  is  not  bound  to  contribute 
any  proportion  of  the  expenses  that  may  be  incurred  by  the 
Republic  of  Nicaragua  for  any  of  the  purposes  above  men- 
tioned. 

^'6.  The  Republic  of  Costa  Rica  cannot  prevent  the  Repub- 
lic of  Nicaragua  from  executing  at  her  own  expense  and 
within  her  own  territory  such  works  of  improvement, |)rot?i{fe^ 
such  works  of  improvement  do  not  result  in  the  occupation  or 
flooding  or  damage  of  Costa  Rica  territory,  or  in  the  destruc- 
tion or  serious  impairment  of  the  navigation  of  the  said  River 
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or  any  of  its  branches  at  any  point  wbere  Costa  Rica  is  enti- 
tled to  navigate  the  same.  The  Eepnblic  of  Costa  Bica  has 
the  right  to  demand  indemnification  for  any  places  belonging 
to  her  on  the  right  bank  of  the  River  San  Jnan  which  may  be 
occupied  without  her  consent,  and  for  any  lauds  on  the  same 
bank  which  may  be  flooded  or  damaged  in  any  other  way  in 
consequence  of  works  of  improvement. 

"7.  The  branch  of  the  River  San  Juan  known  as  the  Colo- 
rado River  must  not  be  considered  as  the  boundary  between 
the  Republics  of  Costa  Rica  and  Nicaragua  in  any  part  of  its 
course. 

^'8.  The  right  of  the  Republic  of  Costa  Rica  to  the  naviga- 
tion of  the  River  San  Juan  with  men-of-war  or  revenue  cutters 
is  determined  and  defined  in  the  Second  Article  of  this  award. 

^*9.  The  Republic  of  Costa  Rica  can  deny  to  the  Republic  of 
Nicaragua  the  right  of  deviating  the  waters  of  the  River  San 
Juan  in  case  such  deviation  will  result  in  the  destruction  or 
serious  impairment  of  the  navigation  of  the  said  River  or  any 
of  its  branches  at  any  point  where  Costa  Rica  is  entitled  to 
navigate  the  same. 

"10.  The  Republic  of  Nicaragua  remains  bound  not  to  make 
any  grants  for  canal  purposes  across  her  territory  without  first 
asking  the  opinion  of  the  Republic  of  Costa  Rica,  as  provided 
in  Article  VIII.  of  the  Treaty  of  Limits  of  the  15th  day  of 
April  one  thousand  eight  hundred  and  fifty-eight.  The  nat- 
ural rights  of  the  Republic  of  Costa  Rica  alluded  to  in  the 
said  stipulation  are  the  rights  which,  in  view  of  the  boundaries 
fixed  by  the  said  Treaty  of  Limits,  she  possesses  in  the  soil 
thereby  recognized  as  belonging  exclusively  to  her;  the  rights 
which  she  possesses  in  the  harbors  of  San  Juan  del  Norte  and 
Salinas  Bay;  and  the  rights  which  she  possesses  in  so  much 
of  the  River  San  Juan  as  lies  more  than  three  English  miles 
below  Castillo  Viejo,  measuring  from  the  exterior  fortifications 
of  the  said  castle  as  the  same  existed  in  the  year  1858;  and 
perhaps  other  rights  not  here  particularly  specified.  These 
rights  are  to  be  deemed  injured  in  any  case  where  the  territory 
belonging  to  the  Republic  of  Costa  Rica  is  occupied  or  flooded ; 
where  there  is  an  encroachment  upon  either  of  the  said  harbors 
injurious  to  Costa  Rica;  or  wliere  there  is  such  an  obstruction 
or  deviation  of  the  River  San  Juan  as  to  destroy  or  seriously 
impair  the  navigation  of  the  said  River  or  any  of  its  branches 
at  any  point  where  Costa  Rica  is  entitled  to  navigate  the  same. 

"11.  The  Treaty  of  Limits  of  the  15th  day  of  April  one 
thousand  eight  hundred  and  fifty-eight  does  not  give  to  the 
Republic  of  Costa  Rica  the  right  to  be  a  party  to  grants 
which  Nicaragua  may  make  for  inter-oceanic  canals;  though  in 
cases  where  the  construction  of  the  canal  will  involve  an  injury 
to  the  natural  rights  of  Costa  Rica,  her  opinion  or  advice,  as 
mentioned  in  Article  VIII.  of  the  Treaty,  should  be  more  than 
"advisory"  or  "consultative."    It  would  seem  in  such  cases 
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that  Iier  consent  is  necessary,  and  that  she  m&j  thereupon 
demand  compensation  for  the  concessions  she  is  asked  to 
make;  but  she  is  not  entitled  as  a  right  to  share  in  the  profits 
that  the  Republic  of  Nicaragua  may  reserve  for  herself  as  a 
compensation  for  such  favors  and  privileges  as  she,  in  her 
turn,  may  concede. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
have  caused  the  Seal  of  the  United  States  to  be  hereunto 
affixed. 

"  Done  in  duplicate  at  the  City  of  Washington,  on 

the  twenty-second  day  of  March,  in  the  year  one 

[seal.]    thousand  eight  hundred  and  eighty-eight,  and  of  the 

Independence  of  the  United  States  the  one  hundred 

and  twelfth. 

"Gboveb  Cleveland. 
"  By  the  President: 

'<T.  F.  Bayabd, 

"  Secretary  of  StateJ^ 

Though  the  foregoing  award  established  the 
Further  ArWtratioii.  validity  of  the  Treaty  of  Limits  of  1858,  and 
defined  the  boundary  thereunder,  yet,  when 
the  contracting  parties  came  to  consider  the  line  thus  deter- 
mined, they  were  confronted  with  new  difficulties.  By  inter- 
pretation of  the  Treaty  of  Limits,  the  President  decided  that 
the  boundary  between  the  Republics  of  Costa  Bica  and  Nica- 
ragua began  "at  the  extremity  of  Punta  de  Castilla,  at  the 
mouth  of  the  San  Juan  de  Nicaragua  Eiver,  as  they  both  ex- 
isted on  the  15th  day  of  April  1858,''  the  "ownership  of  any 
accretion  to  said  Punta  de  Castilla"  to  be  "governed  by  the 
laws  applicable  to  that  subject.''  On  the  question  thus  pre- 
sented the  commissioners  of  the  two  republics  were  unable  to 
agree,  it  being  perhaps  practically  impossible,  owing  to  the 
shiftings  of  the  sands,  to  determine  where  Punta  de  Castilla, 
which  had  since  disappeared,  actually  lay  in  1858.  Another 
difficulty  arose  out  of  the  shifting  of  the  mouth  of  the  San  Juan 
Eiver ;  and  yet  another  out  of  the  rules  laid  down  in  the  award 
for  the  determination  of  the  center  of  Salinas  Bay.*  In  this 
dilemma  the  two  governments  accepted  the  mediation  of  the 
Government  of  Salvador,  through  whose  good  offices  they  con- 
cluded at  San  Jose,  April  8, 1896,  a  convention  for  the  demar- 
cation of  their  boundary.  By  this  convention  another  arbitral 
proceeding  is  instituted.  Each  of  the  contracting  governments 
engages  to  appoint  two  engineers  or  surveyors  for  the  purpose 

» Mr.  Rodriguez  to  Mr.  Olney,  December  26,  1896,  For.  Rel.  1896, 371. 
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of  tracing  and  marking  the  boundary  ^^  pursuant  to  the  pro- 
visions of  the  treaty  of  April  15, 1858,  and  the  arbitral  award 
of  the  President  of  the  United  States.'*  When  these  commis- 
sioners may  be  unable  to  agree,  it  is  provided  that  the  point 
or  points  iu  dispute  shall  be  submitted  to  a  fifth  engineer, 
named  by  the  President  of  the  United  States;  that  this  engi- 
neer ^<  shall  have  ample  authority  to  decide  any  kind  of  dispute 
that  may  arise;"  and  that  <^his  decision  shall  be  final  as  to  the 
operations  in  question."^  The  execution  of  this  convention 
has  been  duly  begun. 


'For.  Eel.  1896, 100-102. 
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CHAPTER  XLVIII. 


fflB  MISIONES  BOUNDARY:  TREAT f  BETWEEN 
THE  ARGENTINE  REPUBLIC  AND  BRAZIL  OF 
SEPTEMBER  7, 1889. 

By  a  treaty  condaded  at  Buenos  Ayres  Sep- 
'^^^^^^^  tember  7,  1889,  the  Argentine  Republic  and 
Brazil  agreed  to  submit  to  the  arbitration  of 
lie  President  of  the  United  States  their  respective  claims  to  a 
•act  of  territory  popularly  called  Misiones.  The  dispute  as  to 
le  ownership  of  this  tract  grew  out  of  a  difference  as  to  the 
osition  of  two  rivers.  It  was  admitted  (1)  that  the  divisional 
ne  between  the  two  countries  began,  at  the  north,  at  the 
ver  Parana,  opposite  the  mouth  of  the  Igua^fi,  and  followed 
le  coarse  of  the  latter  river  for  some  distance  eastwardly; 
)  that  farther  to  the  south  it  followed  the  course  of  the  Uru- 
lay,  and  (3)  that  between  these  rivers  it  was  formed  by  two 
^nnecting  or  practically  connecting  streams.  But  what  were 
le  positions  and  courses  of  these  streams t  On  this  question 
6  two  countries  were  unable  to  agree.  Brazil  maintained 
at  tbey  were  two  streams  called  the  Santo  Antonio  and 
3piry-Gua5ft.  The  Argentine  Republic  said  that  they  were 
'o  streams  more  to  the  east  called  the  San  Antonio-Guazu 
•d  the  Pepiry  or  Pequiry-Guazii.  Brazil  replied  that  the 
reams  claimed  by  the  Argentine  Republic  under  these  names 
^re  really  the  Chapec6  and  the  Ghopim,  and  that  in  1888  the 
'gentine  Republic  transferred  one  of  the  names  still  more  to 
e  east,  finally  resting  upon  the  rivers  Ohapeco  and  Jangada. 
Df  the  territory  thus  bounded  both  sides  claimed  to  have 
d  possession.  Its  area  was  upward  of  30,621  square  kilo- 
^ters,  or  11,823  English  square  miles,  or  991.3  geographical 
aare  leagues. 

The  office  of  arbitrator  having  been  accepted 
»re«entatiyea    of  ]yy  ^jie  President,'  the  next  step  was  the  prep- 

^oAigmtoB       aration  and  submission  of  cases.    This  task 
alilio  ftnd  BrasLL 

was  committed,  on  the  part  of  the  Argentine 

vernment,  to  Dr.  Don  Estanislao  S.  Zeballos,  envoy  extraor- 


I  For.  Rel.  1892, 1, 3, 17, 18. 
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dinary  and  minister  plenipotentiary  of  the  Argentine  Eepub- 
lic  at  Washington.^ 

The  preparation  of  the  Brazilian  case  was  committed  to  a 
special  mission,  at  the  head  of  which  was  the  fiaron  de  Bio- 
Branco,  son  of  the  earlier  Brazilian  statesman  of  the  same 
name,^ 

In  due  time  the  cases  were  presented  to  the  arbitrator.' 

The  case  of  the  Argentine  Eepublic  opened 
The  Aigentiiie  CaM.  with  an  expression  of  the  idea  that  the  claim 
of  Brazil  to  the  territory  in  dispute  was  an 
imperialist  claim,  conceived  before  the  birth  of  the  republic 
and  maintained  after  that  event  by  persons  of  imperialist  sym- 
pathies, who  lacked  the  spirit  of  republican  fraternity.  Pro- 
ceeding, then,  to  the  merits  of  the  matter,  the  Argentine  case 
contended — 

That  Spain  discovered  and  settled  the  terri- 

^  d  Seta      ^   ^^^  ^^  dispute  and  maintained  possession  of 
it  against  the  aggressions  of  Portugal,  some- 
times peaceably  and  sometimes  by  force  of  arms,  from  the  time 
of  its  discovery  till  1810. 

Under  this  head  the  historical  narration  began  with  the  bull 
of  Pope  Alexander  VI.  of  May  3,  1493,  and  the  Treaty  of 
Tordesillas  of  June  7, 1494,  by  which  the  line  of  division  be- 
tween the  Portuguese  and  Spanish  territories,  as  expressed  in 
the  papal  bull,  was  modified.  It  was  maintained  that  under 
these  acts,  and  by  first  discovery  and  settlement,  the  territory 
in  dispute  originally  belonged  to  Spain,^  forming  a  part  of  the 


^  In  addition  to  Dr.  Zeballos  tlie  Argentine  mission  was  at  this  time  com- 
posed of  four  secretaries  and  a  technical  adviser,  viz,  Senor  Don  Aurellano 
Garcia^  Dr.  D.  Carlos  Aldas,  Dr.  D.  Gregorio  Uriarte,  and  Lient.  Com- 
mander D.  Rafael  Garcia  Mansilla,  and  Col.  George  J.  Rhode.  The  Argen- 
tine case  was  signed  by  Estanislao  S.  Zeballos,  envoy  extraordinary  and 
minister  plenipotentiary  of  the  Argentine  Republic,  and  the  name  of  Joeiah 
Quincy  appeared  upon  it  as  of  counsel. 

s  With  the  Baron  de  Rio-Branco  there  was  associated  in  the  special  mis- 
sion Gen.  D.  £.  de  Castro  Cerqueira.  Attached  to  the  special  mission  were 
Dr.  Olyntho  de  Magalhaes,  secretary ;  Senhor  Domicio  da  Gama,  secretary ; 
Dr.  Domingos  Olympio  Braga  Cavalcanti,  secretary;  Ch.  £.  Girardot, 
translator ;  Rear  Admiral  Jos6  Candido  Gnillobel,  technical  adviser.  The 
case  was  written  and  signed  by  the  Baron  de  Rio-Branco. 

3  The  case  of  Brazil  was  communicated  with  a  note  to  the  Secretary  of 
State,  to  be  laid  before  the  President.  This  is,  as  b  as  been  seen  in  various 
other  cases,  the  proper  course  in  such  matters. 

'*  Citing  Works  issued  by  the  Hakluyt  Society,  The  Conquest  of  the 
River  Plate,  No.  LXXXI.,  London.  Printed  for  the  Hakluyt  Society,  1891 ; 
A.  de  Varnhagen,  Visoonde  de  Porto  Segtiro,  La  Historia  Gtoral  do  Brazily 
L  68, 69, 70, 71. 
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region  occapied  by  the  Spanish  forces  iu  the  sixteenth  cen- 
tary.^  In  the  latter  part  of  that  century  the  Jesuits  explored 
the  Rio  de  la  Plata,  and,  attracted  by  the  importance  of  the 
region,  began  to  concentrate  their  efforts  upon  it.  On  Janu- 
ary ^,  1609,  Philip  III.  of  Spain  issued  his  royal  c6dula  by 
which  he  provided  that  the  Indians  should  be  subdued 
by  evangelical  means.  Another  royal  c^dola  of  1634  approved 
the  occupation  by  the  Jesuits  of  the  interior  provinces,  in 
which  the  territory  submitted  to  the  arbitrator  was  situated.^ 
During  the  seventeenth  century  Spain  and  Portugal  entered 
into  various  treaties,  but  the  treaties  did  not,  so  the  Argentine 
ease  maintained,  comprehend  the  territory  in  question;  and 
the  King  of  Spain  continued  to  legislate  for  it."^  <<  The  seven- 
teenth century  ended,'^  said  the  Argentine  case,  "leaving 
Spain  the  mistress  and  civilizer  of  the  immense  central  re- 
gions of  South  America,  of  which  the  territory  in  controversy 
was  an  integral  part."  The  Spanish  possession  was  "  respected 
by  Portugal  during  the  sixteenth  and  seventeenth  centuries, 
in  conformity  with  the  fundamental  treaty  of  Tordesillas;"  and 
if  some  of  the  acts  of  the  Portuguese  seemed  to  have  violated 
those  boundaries,  they  "  were  properly  accounted  for  by  the 
government  at  Lisbon.^'  Portuguese  colonization  "advanced 
very  slowly  from  the  coast  of  the  Atlantic  toward  the  region 
of  its  boundary  with  territory  of  the  Crown  of  Spain."* 

The  eighteenth  century,  said  the  Argentine  case,  offered  more 
of  interest.  Ever  since  the  seventeenth  century  the  Jesuit 
colonies  on  the  north  of  the  Bio  Yguazd  had  suffered  from  the 

1  Historia  del  Puerto  de  Buonos  Aires,  by  Eduardo  Madero,  Buenos  Aires, 
1892,  p.  89:  The  Conquest  of  the  River  Plate;  Historia  Argentina  del 
Deacnbrimiento,  Poblacion  y  Conquista  de  las  Provincias  del  Rio  de  la 
Plata,  escrita  por  Rui  Dias  de  Qozman  en  el  ano  1612;  Herrera'n  Historia 
General  do  las  lelas  OooidentaleS;  decade  8,  book  4,  chap.  12 ;  and  various 
manascripts. 

'  Historia  de  Repnblica  Jesnitica  do  Paraguay,  desde  o  descobrimionto 
do  Rio  da  Prata  at6  nossos  dias,  anno  1861,  pelo  Conego  Joao  Pedro  Gay, 
Vicario  de  San  Borga  nas  Missoes  Brazileiras,  published  in  vol.  26  of  the 
Bevista  Trimestral  do  Institute  Historico  Geographioo  6  Ktnographico  do 
Brazil,  fundado  no  Rio  de  Janeiro,  debaixo  da  iiumediata  protec^ao  de 
S.  M.  I.  o  Senhor  Dom  Pedro  II. 

'  Here  the  Argentine  case  referred  to  the  royal  decree  of  December  16^ 
1617,  diTlding  the  province  of  Rio  de  la  Plata  into  two  parts,  one  of  which 
was  said  to  embrace  the  territory  in  ([nestion :  and  to  the  royal  decree  of 
November  6,  1726,  expressly  placing  under  the  government  of  Buenos 
Aires  thirty  Indian  pueblos,  which  were  alleged  to  have  included  that 
territory. 

**  In  8apxM>rt  of  this  statement  the  Argentine  case  cited  Gay,  in  the  Re- 
vista  do  Institute  Historico    *    *     *    do  Brazil,  XXVI.  762. 
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hostilities  of  the  hordes  of  semisavages  from  the  country  tinder 
the  captaincy-general  of  San  Yicente,  in  Brazil,  who  hunted 
the  Indians  in  the  Spanish  territories  for  the  purpose  of  selling 
them  as  slaves  to  the  Portuguese  colonies  on  the  Atlantic. 
For  the  purpose  of  resisting  these  Mamelukes,  as  they  were 
called,  the  Jesuits  decided  to  concentrate  their  establishments 
between  the  rivers  Uruguay  and  Parand,  abandoning  the  thir- 
teen towns  they  possessed  north  of  the  Vguazu.  This  terri- 
tory, however,  continued  under  the  legal  dominion  of  Spain, 
according  to  the  Treaty  of  Tordesillas;  and  its  depopulation, 
far  from  prejudicing  the  exercise  of  Spanish  sovereignty  over 
the  territory  between  the  Uruguay  and  Parana  (including  that 
in  dispute),  in  which  the  Jesuits  took  refuge,  only  confirmed  it. 

The  frequent  conflicts  between  the  irresponsible  hordes  of  the 
Mamelukes  and  the  peaceful  Spanish  colonists  led  the  coui'ts 
of  Spain  and  Portugal,  continued  the  Argentine  case,  to  enter 
in  1750  into  a  boundary  agreement.  By  this  transaction,  which 
was  secret,  Spain  *^  ceded  to  Portugal  some  of  its  central  terri- 
tories, on  the  east  of  the  Parang  and  northeast  of  the  Yguazu ; 
and  the  Grown  of  Portugal  renounced  any  pretension  to  possess 
posts  on  the  banks  of  the  Bio  de  la  Plata,"  where  it  had  <<  sev- 
eral times  during  two  centuries  endeavored  to  secure  a  foot- 
hold by  force,"  but  without  success.  This  transaction  was,  said 
the  Argentine  case,  traced  on  a  map,  which  was  prepared  by 
the  Portuguese  Government  before  the  treaty  was  reduced  to 
writing,  and  which  was  known  as  the  Mapa  de  Uls  Cortes^  or 
Map  of  the  Courts.  This  map  formed  "another  indestructible 
judicial  foundation  for  Argentine  right,"  for  it  showed  that 
the  territory  in  dispute  was  included  in  territory  which  was 
acknowledged  to  have  belonged  to  Spain.  The  secret  treaty 
of  1750  ^^  gave  up  to  Portugal  the  immense  lands  of  La  Guayra 
and  others  situated  on  the  east  of  the  government  of  the  Bio 
de  la  Plata."  But  it  was  not  carried  into  effect,  and  the  terri- 
tory in  dispute  remained  under  the  dominion  of  Spain. 

The  Jesuits,  continued  the  Argentine  case,  controlled  the 
administration  of  the  Misiones^  in  the  name  of  the  Crown  of 
Spain,  till  1768,  when  they  were  expelled  under  the  royal 
c6dula  of  February  27, 1767.^    But  the  territories  of  the  Jesuit 

^  Colocoion  de  Dooamentos  Relatiyos  d  la  Expalsion  de  los  Jesuitas  de 
la  Republica  Argentina  y  del  Paraguay,  en  el  reiuado  de  Carlos  III. ;  con 
introdnccion  y  notas  por  Don  Francis<;o  Javier  Brabo,  Comendador  de 
unmero  de  la  Real  Orden  Americana  de  Isabel  la  Catolica.  Va  precedida 
de  la  Autobiografia  y  retrato  del  Colector.  [Madrid.  Establecim lento 
tipografico  do  Jos6  Maria  Perez.  Corredera  baja  de  San  Pablo  No.  27, 
1872.] 
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repablic  were  not  abandoned.  By  instmctions  of  Count  Ar- 
anda,  minister  of  state  of  Spain,  of  March  1, 1767,  it  appeared 
that  the  King  delegated  his  entire  authority  to  the  viceroys, 
presidents,  and  governors  of  the  Indies  and  the  Philippines.^ 
The  mayors  and  caciques  of  the  thirty  pueblos  of  Misiones 
accepted  the  authority  of  the  King,  as  exercised  by  his  gov- 
ernors.' The  Guarani  Indians,  who  ^^  occupied  the  precise 
territory  now  in  controversey,''  submitted  to  the  authorities  of 
Corpus.^  By  the  celebrated  royal  c^dula  of  August  1, 1776, 
creating  the  viceroyalty  of  the  Bio  de  la  Plata  and  appointing 
Gen.  Don  Pedro  de  Geballos  commander  in  chief  of  the  expe- 
dition sent  out  to  expel  the  Portuguese  from  the  colonies 
which  they  had  usurped  on  the  coast  of  Brazil,  in  violation  of 
the  Treaty  of  Tordesillas,  it  clearly  appeared  that  the  Jesuit 
Misiones,  which  by  the  royal  c^dula  of  1726  belonged  to  the 
government  of  Buenos  Ayres,  remained  in  1776  subject  to  the 
viceroyalty  of  the  Bio  de  la  Plata,  of  which  Buenos  Ayres  was 
the  capital.'^  The  campaign  of  General  Geballos  <^was  a  rapid 
and  successful  one  and  the  Portuguese  were  everywhere  de- 
feated." The  dominion  of  the  viceroy  of  Buenos  Ayres  "was 
fully  reestablished  from  the  Gordillera  of  the  Andes  on  the 
west  to  the  Atlantic  Ocean  on  the  east,  and  from  the  sources 
of  the  Amazon  on  the  north  to  the  Polar  Sea  on  the  south." 
Geballos  ordered  a  general  census  to  be  taken,  including  "the 
pueblos  of  Gorpus,  on  the  Parang,  and  San  Xavier,  on  the 
Uruguay,  •  •  •  which  •  •  *  'exercised  municipal 
jurisdiction  over  the  disputed  territory." 

On  October  1, 1777,  said  the  Argentine  case,  a  new  bound- 
ary treaty — a  celebrated  document  which  affected  all  South 
America — ^was  signed  at  San  Ildefonso,  but  it  was  not  exe- 
cuted because  the  Portuguese  engineers  refused  to  recognize 
the  boundaries  which  it  intended.  For  this  reason  the  work 
of  marking  the  boundary  was  suspended  in  1791,  but  during 
the  period  from  1777  to  1800  the  territory  in  dispute  "  remained 
under  the  jurisdiction  of  Sx)ain  and  was  directly  governed  by 
the  viceroy  of  Buenos  Ayres."  No  acts  of  jurisdiction,  the 
Argentine  case  declared,  were  exercised  in  the  territory  by 
Brazil,  nor  did  Brazil  "  even  pretend  to  discuss  the  matter 

>  BrabOy  13  et  seq. 
«Brabo,  101,199. 
>Brabo,  ^5. 

'^Vlxreynato  del  Kio  de  la  Plata,  por  Dr.  Don  Vicente  Quesada,  Buenos 
Airee,  1881,  42-46. 
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until  1857.'^  In  1856  Paraguay  recognized  "the  Misiones  and 
the  territories  situated  to  the  east  of  the  river  Parana^  among 
which  is  the  disputed  territory,  as  belonging  to  the  Argentine 
Republic  by  right  and  by  its  lawful  acts  of  material  occupa- 
tion." This  boundary  between  the  Argentine  Republic  and 
Paraguay  was  afterward  conclusively  established  by  the  triple 
alliance  between  Brazil,  Uruguay,  and  the  Argentine  Repub- 
lic of  May  1, 1865,  and  the  boundary  treaty  between  the  Ar- 
gentine Republic  and  Paraguay  of  February  3, 1876. 

In  1810,  said  the  Argentine  case,  the  city  of 
^^^^Jl^^l^^^  Buenos  Ayres  declared  the  authority  of  the 
King  of  Spain  in  South  America  to  be  at  an 
end,  and  one  of  the  first  acts  of  the  new  government  was  to 
turn  out  the  royalist  governor  of  Misiones  and  replace  him  with 
Gol.  Don  Tomas  de  Rocamora,  who  was  then  living  in  the  terri- 
tory, at  the  city  of  Yapeyfi.  In  1811  the  Portuguese,  under  the 
pretext  of  assisting  the  King  of  Spain,  attempted  <<  a  new  occu- 
pation of  the  territories  contiguous  to  the  mouth  of  the  Rio  de  la 
Plata  and  upon  the  Uruguay,''  from  which  they  were  dislodged 
by  Oeballos  in  1762;  and  they  "  occupied  the  left  bank  of  the 
Rio  de  la  Plata,''  which  later  belonged  to  Uruguay.  The 
Prince  Regent  of  Portugal,  Don  Juan,  however,  seeing  "the 
impossibility  of  carrying  out  the  enterprise,"  sent  to  Buenos 
Ayres  a  commissioner,  Lieut.  Gol.  Don  Jaan  Rademaker,  who 
on  May  12,  1812,  signed  a  treaty  by  which  the  contracting 
parties  agreed  to  withdraw  their  forces  into  their  respective 
territories,  the  boundaries  to  remain  as  they  were  before  the 
Portuguese  forces  began  their  march  toward  the  Spanish  terri- 
tory. By  a  decreeof  December  10, 1814,  the  national  assembly  at 
Buenos  Ayres  erected  the  city  of  Oorrientes  and  the  pueblos  of 
Misiones  into  the  province  of  Oorrientes.  In  1816  the  "  forces 
from  Buenos  Ayres  operated  in  the  territory  of  Misiones  against 
the  Portuguese  of  Uruguay,  the  revolted  Indians,  and  the 
smugglers."  In  the  general  constituent  congress,  which 
assembled  in  the  city  of  Tucuman  on  July  9,  1816,  and  pro- 
claimed the  independence  of  the  Argentine  nation,  there  were 
represented  "  the  Provincia  Oriental^  the  old  Spanish  county 
of  LoH  TapeSj  and  the  MisioneSy  as  integral  parts  of  the  new 
nation."  In  1816  Portugal  attempted  an  invasion  of  the  Spanish 
territories,  but  it  was  stopped  in  Uruguay;  and  in  1818  the 
Argentine  plenipotentiary  at  Rio  de  Janeiro  negotiated  a  treaty 
by  which  the  ^<  territories  of  Paraguay,  Oorrientes,  and  Entre 
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Bios"  were  acknowledged  ^^  as  belouging  to  ArgeDtina."  Snbse- 
qaently  the  Argentine  Government  performed  various  acts  of 
possession  and  defense  of  the  territory  of  Misiones.  The  gen- 
eral constituent  congress  of  1826  adopted  a  national  constitu 
tion,  among  the  signers  of  which  were  delegates  from  the 
province  of  Misiones.  The  attempts  of  the  Portuguese  to 
obtain  a  foothold  on  the  Kio  de  la  Plata  were  finally  defeated 
in  1827,  and  by  a  treaty  of  peace  between  the  Argentine 
Bepablic  and  Brazil  of  August  27, 1828,  the  sovereignty  of 
the  former  over  the  courses  of  the  Paran^i  and  Uruguay  was 
confirmed  '^according  to  the  titles  and  possession  held  by 
Spain,"  though  the  province  of  Montevideo  was  by  an  act  of 
^^spontaneous  sacrifice"  declared  independent.  During  the 
long  i)eriod  of  anarchy  in  the  Argentine  liepublic  which  fol- 
lowed the  war  with  Brazil  the  territory  of  Misiones  continued 
"under  the  direct  government  of  the  province  of  Corrientes." 
The  pueblos  of  Corpus  on  the  Parand  and  San  Xavier  on  the 
Uruguay,  *' exercised  full  jurisdiction  over  the  territory  sub- 
mitted to  the  arbitrator."  By  the  i)olitical  constitution  of 
the  State  of  Corrientes  of  1864  the  boundaries  of  the  State 
were  declared  to  be:  "On  the  east,  the  Uruguay  Eiver ;  on  the 
north,  the  Paran4  Biver  a«  far  as  the  Pepiri-Guazii  and  San 
Antonio  Guazu."  And  after  citing  various  other  jurisdictional 
acts,  the  Argentine  case  quoted  a  national  decree  of  March  16, 
1882,organizing  the  territory  of  Misiones  into  five  departments, 
this  decree  being  followed  by  the  promulgation  of  various 
administrative  measures. 

^  Having  contended  that  Spain,  and  the  Ar- 

PwrtogneM  Aggrei- g^j^^j^^  Republic  as   Spain's  successor,  had 


maintained  a  valid  and  effective  title  to  the 
territory  in  dispute,  the  Argentine  case  discussed  the  "aggres- 
sions of  the  Portuguese  on  the  territory  of  Spain"  from  1596 
to  1810.  After  the  foundation  by  the  King  of  Portugal  of  the 
captaincy-general  of  San  Vicente,  east  of  the  line  of  the  Treaty 
of  Tordesillas,  "the  Portuguese  and  Mestizos,"  said  the  Ar- 
gentine case,  "settled  the  surrounding  country,  soon  forming 
a  characteristic  race,  a  sort  of  nomadic  tribe  of  adventurers 
and  criminals."  From  the  fact  that  their  headquarters  was 
San  Pablo,  which  was  "on  the  west  of  the  captaincy  of  San 
Vicente,  upon  the  frontier  of  the  Spanish  possessions,"  they 
were  called  Paulistas.  "Properly  speaking,  they  were  subject 
to  no  authority,  for  the  Portuguese  authorities  were  incapable 
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of  controlling  them/'  The  territory  of  the  captaincy-general 
of  San  Vicente  became  too  narrow  for  them,  and  they  invaded 
the  territory  of  Spain.  At  first  they  limited  themselves  to 
attacking  the  Indians,  but  later  on  '^  their  depredations  cov- 
ered a  vast  field  of  action,^'  and  they  finally  went  west  of  the 
Parang  and  threatened  Asuncion.  When  the  Jesuits  began 
in  1600  "to  organize  their  republic  among  the  Guarani  In- 
dinns,  the  Paulistas  prepared  for  hostilities,  and  from  1600  to 
1660  their  vandal  acts  assumed  horrible  proportions."  The 
Spaniards  resisted  them,  and  in  1645  the  Jesuits  sent  commis- 
sioners to  Spain,  Portugal,  and  Eome  for  the  purpose  of  seek- 
ing aid  in  their  struggle  with  the  invaders.  The  acts  of  the 
Paulistas  were  condemned  by  the  King  of  Portugal,  and  could 
not  be  considered  as  a  ground  of  national  title,  the  possessory 
right  of  Spain  over  the  invaded  territory  remaining,  though 
the  Jesuits  were  forced  to  retreat.  But  it  was  along  the  sea- 
coast,  from  Yguap6  to  Montevideo  and  La  Golonia  del  Sacra- 
mento, that  the  national  usurpation  of  Spanish  dominion  was 
attempted  by  the  Portugnese.  Till  1801  Spain  "maintained 
its  dominion  over  the  left  bank  of  the  Uruguay;  that  is  to 
say,  over  the  seven  Misiones  called  orientales  (or  eastern), 
which  were  founded  on  the  territory  of  its  old  provinces — del 
Tapd  and  del  Campo.^  But,  three  months  after  the  Treaty  of 
Badajoz,  which  closed  the  brief  war  between  Spain  and  Por- 
tugal of  1801,  "Portugal,  without  any  previous  declaration  of 
war,  invaded  the  eastern  Misiones  of  Uruguay,  thus  flagrantly 
violating  the  boundary  treaty  of  1777."^  The  Portuguese  at- 
tempts at  usurpation  continued  till  the  treaty  of  peace  of  1828, 
heretofore  mentioned,  by  which  the  Portuguese  agreed  to  re- 
tire within  the  boundaries  of  1777. 

Treatief  Between  Having  described  the  discoveries,  conquests, 
Spain  and  Porta-  and  possessions  of  Spain,  the  Argentine  case 
S^'  discussed  the  treaties  between  Spain  and  Por- 

tugal from  1493  to  1777.  When  Portugal,  said  the  Argentine 
case,  after  having  been  nnited  to  Spain  for  more  than  half  a 
century,  reassumed  its  sovereignty,  it  sought  to  divide  with 
Spain  the  dominion  of  the  basin  of  the  Rio  de  la  Plata,  and 
ordered  the  erection  of  a  fort  on  the  left  bank  of  that  great 
estuary.  Accordingly  a  fort  was  erected  at  Oolonia  de  Sacra- 
mento in  1680,  but  it  was  captured  by  the  Spaniards  in  the 


»Southey,  La  Historia  del  Brazil,  VI.  308;  Visconde  de  Porto  Segtiro, 
Historia  Geral  do  Brazil,  II.  1057. 
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following  year  and  the  colony  continaed  in  the  power  of  Spain. 
This  incident  led  to  the  conclusion  of  the  provisioDal  treaty  of 
1681,  by  the  twelfth  article  of  which  Spain  and  Portugal  agreed 
to  adjust  their  boundaries  on  the  line  of  the  treaty  of  Torde- 
stllas.  In  1701,  however,  Spain,  desiring  to  detach  Portugal 
from  England,  Austria,  and  Holland,  entered  into  a  treaty  with 
Portugal,  ceding  Golouia  de  Sacramento  to  the  latter  power.^ 
Nevertheless,  only  two  years  later,  Portugal  joined  the  hostile 
coalition  and  thus  entered  into  a  state  of  war  with  Spain.  The 
governor  of  Buenos  Ayres  attacked  the  colony,  which  in  1705 
surrendered  unconditionally.  By  the  Peace  of  Utrecht  of 
February  6, 1715,  the  interests  of  Spain  were  sacrificed.  The 
Portuguese  were  allowed  to  regain  the  seat  of  the  colony  and 
its  territory;  and  in  1723,  taking  advantage  of  the  war  of  the 
Polish  succession  in  which  Spain  took  an  active  part,  they  sent 
to  the  Bio  de  la  Plata  an  expedition  which  attempted  to  found 
a  settlement  in  what  is  now  the  republic  of  Uruguay.  The 
governor  of  Buenos  Ayres,  Gen.  Don  Bruno  de  Zavala,  attacked 
and  expelled  them  and  founded  on  the  site  of  the  Portuguese 
settlement  the  city  of  Montevideo.  In  1734  the  Spaniards  at- 
tacked the  colony  of  Sacramento.  These  hostilities,  however, 
were  soon  ended.  Portugal  gained  an  important  advantage 
in  the  marriage  of  the  Infanta  Dona  Barbara,  sister  of  the  Por- 
tuguese King,  to  the  King  of  Spain,  and  secret  steps  were  taken 
toward  the  negotiation  of  a  definitive  treaty  which  was  con- 
cluded in  1750.  This  treaty  <<made  a  regular  exchange  of  ter- 
ritories and  fixed  new  rules  for  the  lo^,ation  of  boundaries, 
declaring  null  all  those  which  had  preceded  it."  It  provided 
that  each  party  should  remain  in  possession  of  what  it  held  at 
that  time  with  the  exception  of  what  should  be  mutually  con- 
ceded. Under  this  treaty,  said  the  Argentine  case,  Portugal 
gained  <^ enormous  advantages,  entirely  disproportionate,  and 
in  truth  incomprehensible."  The  lands  which  the  treaty  gave  to 
Portugal "  included  probably  one-fourth  of  the  South  American 
Gontinent."  But  in  none  of  the  articles  were  mentioned  the 
territories  of  MisioneSj  except  that  the  seven  Spanish  settle- 
ments known  in  the  diplomatic  history  of  South  America  as 
^*los  siete  pueblos  de  las  Misiones  Orientales  del  Uruguay"  (the 
seven  villages  of  the  eastern  Missions  of  the  Uruguay)  which 
lay  on  the  eastern  bank  of  the  Uruguay  were  ceded  to  Portugal. 
The  remaining  twenty-three  pueblos  of  the  thirty  mentioned 

>  Historia  Qeral  do  Brazil/ II.  774. 
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in  the  royal  cedula  of  December  28, 1743,  remained  with  Spain, 
and  these  included  the  territory  in  dispute. 

The  treaty  of  1750,  said  the  Argentine  case, 
Map  of  the  Coarts.  was  drawn  with  care ;  and  it  revealed  ^<  a  gen- 
erally exact  knowledge  of  the  places,  woods, 
and  rivers  selected  to  serve  as  boundaries."  The  whole  mat- 
ter had  been  "maturely  prepared  by  Portugal  herself  and 
reduced  to  the  graphic  form  of  a  map,  constructed  in  1749, 
during  the  tedious  period  of  the  secret  negotiations  between 
the  two  sovereigns.''  This  map,  on  which  were  red  lines  show- 
ing the  boundary,  was  the  famous  Mapa  de  las  Cortes j  or  Map 
of  the  Courts.  Brazilians  had  not  denied  the  existence  of  this 
map,  but  they  had  "  recently  expressed  doubts  as  to  its  authen- 
ticity.'' In  the  collection  of  treaties  by  Borges  de  Castro  ^  a 
"pretended  copy  "of  the  map  was  published,  "  evidently  al- 
tered in  favor  of  Portugal."  It  altered  the  tributaries  of  the 
river  Uruguay,  changiug  the  name  of  the  XJruguay-Pit^,  one 
of  the  "guides  of  the  line  of  demarcation,"  to  YribobA,  and 
transferring  the  name  of  the  former  to  another  river.  It  also 
bore  on  its  back  an  inscription  different  from  the  true  one.  The 
general  opinion  in  the  Argentine  Bepublic  was  that  the  true  map 
had  disappeared  from  the  archives  at  Madrid  during  the  occa- 
pation  of  Napoleon;  it  had  been  searched  for  in  vain  by  Ar- 
gentine agents  at  Madrid  and  Lisbon.  But  copies  of  it  had 
been  found  in  France,  Spain,  and  Portugal.  It  completely 
sustained  the  Argentine  claim. 

By  an  additional  treaty  of  January  17, 1751, 
Treaty  of  1751.  said  the  Argentine  case,  instructions  were 
adopted  to  govern  the  surveyors  of  the  line 
under  the  treaty  of  1750.  The  surveyors  were  by  these  in- 
structions divided  into  several  detachments,  the  second  of 
which  was  to  run  the  boundary  in  the  region  in  dispute.  Its 
itinerary,  as  traced  by  the  international  compact,  "evidently 
was,"  said  the  Argentine  case,  "as  follows:  Having  met  at  the 
mouth  of  the  Ybicuy,  and  having  oi)ened  the  Afapa  de  las  Cartes j 

*  *  *  the  detachment  was  to  follow  the  red  mark  up  the 
river  Uruguay  until  it  reached  the  most  important  of  its  east- 
ern tributaries  delineated  upon  that  map,  the  Uruguay- Pit4. 

*  *  •  And  still  following  up  the  Uruguay  from  the  mouth 
of  the  Uruguay- Pi tti,  they  were  to  find  coming  in  upon  the 
eastern   bank  of  the  former  a  river  caudaloso^  or  carrying 


^  Coll«9ao  de  TtatadoS;  III.,  end  of  the  volume. 
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mach  water,  called  the  Peqniry  or  Pepiry."  The  surveyors, 
however,  failed  in  their  task.  Instead  of  following  the  Map  of 
the  Gonrts,  they  closed  it,  and  ^^  accepted  the  childish  remem- 
brances of  an  Indian.''  They  in  fact  traced  a  small  stream, 
which  was  situated  downstream  from  the  Urngaay-Pit^,  and 
which  they  called  the  Pepiry.  The  stream  they  surveyed  was 
theGuarumbaca,  and  the  Spanish  commissioner  <^  in  a  hesitating 
and  undecided  way"  signed  the  paper  which  declared  it  to  be 
the  Pepiry  or  Peqniry  of  the  treaty  of  1750.  On  this  '^  gross 
error''  the  Portujfuese  and  Brazilians  had  founded  their  unjust 
claims.  The  true  Pepiry  was  required,  said  the  Argentine  case, 
to  x>osse88  these  characteristics:  ^U.  It  must  empty  into  the 
Umguay  above,  that  is  to  say  to  the  east  of,  the  river  Uruguay- 
Pit^.  2.  It  must  have  a  course  SW.  and  NE.  3.  It  must  be 
a  river  caudaloso  (of  large  volume)  and  not  a  small  stream. 
4.  It  must  have  a  wooded  island  in  front  of  its  mouth.  5.  It 
must  have  a  reef  inside  of  its  bar."  The  stream  actually  sur- 
veyed had  "no  reef  near  the  mouth,"  but  "there  were  a  great 
many  beginning  half  a  league  above  its  mouth;"  it  was  not 
above  the  Uruguay-Pit^,  which  the  surveyors  confounded  with 
another  to  the  south,  then  called  Mberuy,  and  later  Guarita; 
and  it  was  not  caudalosOj  but  carried  very  little  water.  The 
surveyors  violated  both  the  letter  and  the  spirit  of  the  treaties 
and  discarded  the  Map  of  the  Courts. 

The  demarcation  thus  attempted  possessed, 

^  m_   ^*T,,rrA  ^  ^^^^  ^hc  Argcutlne  case,   "  an  irremediable 
Treaty  of  1760.  .        .  .,  ' ,       r.,,        ^ 

organic  vice;   it  was  void.    The   Courts   of 

Portugal  and  Spain,  for  this  and  analogous  reasons  referring 
to  South  America,  agreed  to  nullify  tlie  treaty  of  1750  and  its 
results."  This  was  effected  by  a  treaty  signed  at  Pardo  Feb- 
ruary 12, 1761,  and  Spain  regained  her  rights  under  the  papal 
ball  of  1493,  the  Treaty  of  Tordi-sillas  of  1494,  and  the  pos- 
session maintained  by  her  soldiers  and  colonists  since  1516. 

October  1,  1777,  Spain  and  Portugul  con- 
Treaty  of  1777.  eluded  at  St.  Ildefonso  a  new  boundary  treaty, 
by  which,  said  the  Argentine  case,  Portugal 
admitted  that  it  had  no  right  to  claim  jurisdiction  over  the 
Rio  de  la  Plata  or  the  river  Uruguay.  In  the  third  article, 
which  related  to  the  territory  in  dispute,  the  treaty  added  to  the 
name  Pepiry  or  Peqniry,  which  designated  the  boundary  river  in 
the  treaties  of  1750  and  1751,  the  qualilicative  Ouazu^  or  large, 
referring  to  it  as  the  Peqniry  or  Pepiry-Guazii.  This  circum- 
stance was  "of  vital  importance."    It  excluded  the  small    . 
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stream  Gnammbaca  as  the  boundary.  The  fourth  article  of  th  e 
treaty  provided  that  the  boundary  from  the  Bio  de  la  Plata 
up  to  the  Uruguay  should  be^'a  line  drawn  so  that  it  shall 
cover  the  Portuguese  settlements  up  to  the  emptying  of  the 
river  Pepiry-GuazA  into  the  Uruguay,  and  shall  likewise  save 
and  cover  the  Spanish  missions  and  settlements  of  said  Uru- 
guay, which  are  to  remain  in  the  present  state  in  which  they 
belong,  to  the  Crown  of  Spain."  The  Spanish  settlements 
extended,  said  the  Argentine  case,  as  far  a«  the  river  Urn- 
guay-Minion  the  northwest;  on  the  southeast  to  the  Matto 
Castelhano,  a  large  forest  situated  on  the  sources  of  the 
Uruguay-Pitd;  and  on  the  north  and  west  of  the  Uruguay  to 
the  teiTitory  submitted  to  arbitration.  In  order,  therefore,  to 
fulfill  the  requirements  of  the  treaty  and  cover  the  possessions 
of  Spain,  following  the  rivers  of  greatest  volume,  <4t  was  logi- 
cal and  necessary  to  follow  the  banks  of  the  river  Uruguay- 
Pit&  in  its  sources,  then  separating  from  them  and  going 
toward  the  north  to  the  Uruguay-Mini,  and  then  toward  the 
Pepiry  or  Pequiry-Guazfi  of  the  treaty  of  1777."  This  inter- 
pretation was,  the  Argentine  case  maintained,  confirmed  by 
the  eighth  article  of  the  treaty,  which  read  as  follows : 

<'The  possessions  of  both  Crowns,  up  to  the  entrance  of  the 
river  Pequiry  or  Pepiry-Guazu  into  the  Uruguay,  having  been 
already  pointed  out,  the  high  coutracting  parties  have  agreed 
that  the  boundary  line  shall  follow  up  the  stream  of  the  afore- 
said Pepiry  to  its  main  source  and  thence  by  the  highest 
ground,  according  to  the  rules  stated  in  the  sixth  article,^ 
shall  continue  to  find  the  waters  of  the  river  San  Antonio 
which  drains  into  the  Guritiba,  otherwise  called  Yguazti." 

Brazilians  had,  said  the  Argentine  case,  '<  pretended  to  find 
in  this  article  some  puerile  foundation  for  their  pretensions," 
because  it  gave  the  name  of  San  Antonio  to  the  stream  whose 
watersheds  corresponded  to  those  of  the  Pequiry  or  Pepiry- 
Guazfi  to  form  the  boundary.  Since  1759,  when  the  survey 
under  the  treaty  of  1760  was  made  in  the  region  in  question, 
the  river  on  the  north  that  should  correspond  to  the  Pepiry 
had  been  called  San  Antonio  "theoretically,"  "without  any 
intention  of  subordinating  the  boundary  to  the  names."  The 
Map  of  the  Courts,  which  was  never  nullified,  "gave  clearly 
and  irrevocably  two  rivers  as  the  basis  by  which  to  trace  the 
boundaries — ^the  Uruguay-Pit^  and  above  this  the  Pepiry  or 


^  Sales  purely  topographical. 
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Pequiry-Gaazfi.  It  gave  no  name  to  the  other  river,  nor  did 
it  give  it  any  importance,  leaving  it  subordinate  to  the  Peqoiry 
or  Pepiiy.^  Consequently  the  river  called  after  1759  the  San 
Antonio  ^^onght  to  be  found  in  the  necessary  proximity  and 
correlation  of  sources  with  the  river  which  serves  as  the  basis 
of  the  drawing — the  Pequiry  or  Pepiry-Guaz6.^'  This  inter- 
pretation was  furthermore  confirmed  by  the  sixteenth  article 
of  the  treaty  of  1777,  which  required  the  demarcators  of  the 
boandary  to  attend  to  the  actual  possessions  of  the  parties. 
Brazil  had  officially  admitted  the  authority  of  the  Map  of  the 
Courts;  and  if  this  were  followed,  the  sources  of  the  "San 
Antonio"  should  be  sought,  opposite  to  those  of  the  Pequiry  or 
Pepiiy-Oauzii,  in  the  sources  of  the  San  Antonio-Guazd,  as 
Oyarvide  and  the  Argentines  maintained. 

The  treaty  of  1777  was,  said  the  Argentine 
Traatj  ©f  1778.  case,  intended  to  be  perpetual,  and  this  inten- 
tion was  confirmed  by  the  Treaty  of  Guaranty 
of  1778,  which  was  of  vital  importance,  since  it  guaranteed  the 
boundaries  of  the  treaties  of  1750  and  1777,  declaring  that  the 
contracting  parties  guaranteed  to  each  other  "  all  the  frontier 
and  adjacencies  of  their  dominions  in  South  America,  as  it 
has  already  been  expressed."  That  which  had  "already  been 
expressed"  was  "the  boundary  line,  the  red  mark  of  the  Mapa 
de  lets  Cortes^  which  in  the  zone  of  the  present  dispute  follows 
the  course  of  the  river  Pequiry  or  Pepiry  in  search  of  a  river 
^contravertiente^  (t.  c,  one  having  its  source  opposite  to  the 
former  and  adjacent  thereto),  which  empties  into  the  Yguazu 
on  the  counter  watershed." 

The  demarcators  under  the  treaty  of  1777 
^^T7WM79i^'  went  upon  the  ground  in  1789,  and  in  1791, 
after  "  three  years  of  fruitless  discussion,"  sub- 
mitted the  matter,  said  the  Argentine  case,  to  the  deliberations 
of  the  two  courts.  The  Portuguese  commissioners  insisted  in 
running  the  boundary  "  along  the  arrayosj  or  small  streams,  mis- 
takenly explored  in  1759."  The  Spanish  demarcators  insisted 
on  following  the  rivers  of  the  Map  of  the  Courts.  The  survey 
was  unproductive  of  any  other  result  than  an  increase  of  geo- 
graphical knowledge  and  the  exposure  of  the  errors  of  the 
surveyors  of  1759.  Erroneous  instructions  were,  the  Argentine 
case  maintained,  given  to  the  Spanish  commissioners  of  1789 
by  the  viceroy  of  Buenos  Ayres,  Lieut.  Gen.  Don  Juan  Jos6 
Yertiz,  who  acted  under  the  influence  of  Don  Gustodio  de  Sda 
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y  Faria,  a  Portuguese  officer,  who  appeared  at  Buenos  Ayres 
about  that  time  and  gained  the  confidence  of  the  viceroy.  The 
Government  of  Spain  "openly  opposed  the  errors  of  its  sub- 
ordinate." The  Spanish  commissioners,  after  arriving  on  the 
ground,  "saw  clearly  that  the  viceroy  of  Buenos  Ayres  had 
made  a  mistake."  Even  the  chief  Portuguese  commissioner 
betrayed  a  doubt  as  to  the  San  Antonio  of  1759,  and  admitted 
that  the  San  Antonio  could  be  the  frontier  line  only  on  condi- 
tion that  its  sources  were  opposite  to  those  of  the  Pequiry  or 
Pepiry-Guazu.* .  But  when  the  Portuguese  demarcators  and 
the  Spanish  demarcator  "arrived  at  the  true  system  of  rivers, 
geographically  and  legally  considered,"  said  the  Argentine 
case,  "the  chief  of  the  Portuguese  demarcators  retreated  and 
contradicted  himself,  thus  showing  that  he  considered  himself 
defeated."  Two  of  the  demarcators,  Oyarvide  for  Spain,  and 
Chagas  Santos  for  Portugal,  went  to  the  head  waters  of  the 
Pepiry  or  Pequiry-Guazti  in  search  of  the  river  flowing  into 
the  Yguazii,  but,  as  Oyarvide  stated  in  his  journal,  the  Portu- 
guese geographer  refused  to  go  fartlier  and  abandoned  Oyar- 
vide in  a  desert  region  and  at  a  great  distance  from  the 
place  where  the  provisions  were  stored.  Oyarvide,  however, 
"bravely  continued  his  exploration,  discovering  the  principal 
source  of  the  San  Antonio-Guazii  and  exploring  it  until  he  was 
certain  that  it  flowed  into  the  Yguazd." 

Having  reviewed  the  attempts  of  Spain  and 
The  xrtl  Possidetis.  Portugal  to  settle  the  boundary  in  question  in 
the  eighteenth  century,  the  Argentine  case 
proceeded  to  consider  the  relations  of  the  Argentine  Republic 
and  Brazil  to  the  subject  after  1810.  The  Argentine  Republic 
had,  said  the  Argentine  case,  always  maintained  "that  the 
question  to  be  determined  was  one  of  law,"  and  in  this  position 
Brazil  had  in  various  ways  concurred.  What  was  the  prin- 
ciple of  law  applicable  to  the  question!  Spanish  America  had 
given  the  answer.  "All  tlie  Republics,"  said  the  Argentine 
case,  "from  Venezuela  to  the  Rio  de  la  Plata,  have  maintained 
the  boundaries  that  corresponded  to  the  Spanish  possessions 
at  the  time  of  their  emancipation.  They  have  legally  inherited 
from  Spain  their  territorial  patrimony,  and  have  taken  their 
possessions  under  the  boundaries  agreed  upon  by  Spain  and 
Portugal  in  the  treaties  of  1750  and  1777."    The  republics  of 


I  El  Limito  Oriental  del  Territorio  tie  Misiones,  Republica  Argentina,  by 
Meliton  Gonzales :  Montevideo^  1882. 
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Venezuela,  Colombia,  Ecuador,  Peru,  Bolivia,  Paraguay,  Uru- 
guay, and  Argeutina  had  all  set  up  those  treaties  against 
Brazil  as  a  basis  for  ascertaining  their  respective  boundaries. 
That  basis  was  the  ttti  pogsidetis  as  delineated  by  the  treaties. 
The  empire  of  Brazil  had  involved  itself  in  contradictions  on 
the  subject.  In  its  discussions  with  Venezuela,  Ecuador,  Peru, 
and  Uruguay  it  had  rejected  the  treaties,  while  it  had  accepted 
them  in  its  disputes  with  Paraguay  and  New  Granada.  On 
the  other  hand,  in  its  controversy  with  France  as  to  the  bound- 
ary with  French  Guiana  it  forgot  the  deeds  of  its  soldiers  and 
invoked  the  treaties  made  prior  to  the  emancipation  of  South 
America.  In  its  dispute  with  the  Argentine  EepubHc,  it  had 
at  one  time  rejected  and  at  another  accepted  the  ancient 
treaties;  but  in  1891  the  house  of  representatives,  discarding 
the  entanglements  of  the  imperial  diplomacy,  frankly  and  defi- 
nitely admitted  their  validity. 

The  treaty  of  1777,  said  the  Argentine  case. 
Treaty  of  1S67.  legally  governed  the  boundary  in  question  till 
1857.^  At  that  time  the  Argentine  Kepublic, 
owing  to  the  separation  of  the  State  of  Buenos  Ayres,  was 
divided,  and  the  government  of  the  confederation  had  its  seat 
at  Parana.  At  that  "untimely  moment,"  the  councillor  Jose 
Maria  Silva  Paranhos,-  the  minister  plenipotentiary  of  Brazil 
near  the  government  of  Parauji,  began  a  negotiation  for  the 
settlement  of  the  question  of  Misiones;  and  on  December  14, 
1857,  a  treaty  was  conclude<l  by  the  second  article  of  which  it 
was  agree<l  "that  the  rivers  Pepiry  Guazii  and  San  Antonio," 
which  were  to  form  the  boundary,  were  "  those  which  were  rec- 
ognized [in  1759]  by  the  demaicators  of  the  treaty  of  January 
13, 1750,  made  between  Portugal  and  Spain."  This  agreement 
made  "  a  deep  and  unfavorable  impression  on  the  Paran:^." 
A  committee  of  the  Argentine  senate  reported  the  treaty  fiiv- 
orably,  but  opposition  soon   developed,  and   the  treaty  was 

'The  Arjcentin©  ease  argued  that  the  treaty  of  1777  was  not  destroyed 
by  the  war  between  Spain  and  Portngal  of  1801,  for  two  reasons :  (1)  That 
war  does  not  abrogate  treaties  which  contain  permanent  declarations  of 
right,  such  as  those  relating  to  boundaries  and  lishcries.  On  this  point 
the  Argentine  case  cit<*d  John  Quincy  Adams,  as  (juoted  in  Wharton's  Int. 
Law  Dig.  II.,  »ec.  135.  (2)  That  the  peace  of  Badajoz,  which  put  an  end 
to  the  war,  confirmed  by  its  third  artich'  tlio  preexisting  boundaries 
between  the  two  Crowns  in  Kurope  and  in  America,  except  as  to  the  town 
of  Oliveuza. 

-The  first  Barou  Rio  Hraneo. 
5tJ27— Vol  2 03 
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approved  by  the  senate  with  an  aiiieudiiieiit  to  the  efi'ect 
"  that  the  rivers  Pepiry-Guazii  and  San  Antonio,''  which  were 
designated  as  forming  the  boundary,  were  "  th4>8e  which  are 
found  farther  east  with  these  names,  according  to  the  opera- 
tion referred  to  in  the  second  article."  This  amendment  "frus- 
trated the  easy  victory  of  the  Brazilian  negotiator;"  the  action 
of  the  senate  *'  brought  about  the  disapproval  of  the  treaty  by 
the  executive  power,"  and  ^*the  house  of  representatives  delib- 
erately indorsed  the  corrective  action  of  the  senate  and  sanc- 
tioned the  modilication  of  the  second  article."  The  amendment 
effected  "  a  substantial  modilication  "  in  the  treaty,'  since  the 
eastern  rivers  referred  to  were  those  flowing  into  the  Uruguay 
east  of  the  Uruguay -Pita,  the  "Pequiry-Guazii  and  San  An- 
tonio Guazu  of  ()yarvide,  named  arbitrarily  Chapeco  and  Yau- 
gada  by  the  modern  Brazilian  writers."  Yet  the  Brazilian 
I)lenipotentiary  "demanded  in  unequivocal  terms  the  inter- 
change of  the  ratifications  of  the  treaty  as  sanctioned  by  Con- 
gress." "The  Argentine  president  had",  said  the  case,  "ceded 
the  territory  in  disi)ute  to  lirazil  07i  condition  that  Brazil  would 
put  its  armies,  squadrons,  and  treasures  under  his  orders,  as 
they  were  placed  at  the  orders  of  the  same  Argentine  general 
for  the  overthrow  of  Bozas  in  1852,  so  that  he  might  attack 
and  defeat  the  powerful  State  of  Buenos  Ayres,  then  8ex)a- 
rated  from  the  nation,  and  which  had  resumed  independent 
control  of  its  foreign  relations."  Brazil  "did  not  carry  out  its 
promise  of  furnishing  military  assistance,  and  General  Ur- 
quiza,  condemned  by  congress  and  by  the  country,  yielded." 
The  ratifications  of  the  treaty  were  not  exchanged. 

"From  1857  to  1865  Brazil  did  not,"  said  the 
Beopening  of  Con-  Argentine  case,  "bring  up  the  question  of  the 
vexiy  in  .  j/y^j^^j^,;  r  j,j  2^(55  ^|j^  Paraguayan  war  begau, 
in  which  the  Argentine  Iteiniblic  and  Brazil  became  allies. 
The  war  lasted  for  four  years;  birt  as  soon  as  it  was  over  "the 
astute  diplomats  of  the  empire  exerted  their  skill  in  intrigue" 
with  a  view  to  annex  Paraguay.  From  1870  to  1875,  however, 
"  the  legal  asi»e(!t  of  the  question  continued  the  same."  But  in 
1870,  the  Argentine  Republic  being  'Mleinoralized  by  a  recent 
civil  war,"  the  moment  "seemed  propitious  to  the  Empire," 
and  '*the  distinguished  diplomat,  Baron  Aguiar  d'Andrada, 
•  *  •  was  charged  with  the  special  mission  of  going  to  Buenos 
Ayres  to  open  the  discuission  of  the  question  of  MiitioneitJ^ 


*  Argontino  evideueo,  II. 
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On  Marcli  28, 1876,  the  Argentine  Government  i>ropose(l  to  the 
Brazilinn  plenit)Otentiary  the  api)ointinent  of  commissioners 
who  Khould  "trace  the  frontier,  bearing  in  mind  that  the  de- 
marcation of  thedividingline  should  regard,  as  stipulated  by  the 
g«n"eruments  of  Spain  and  Portugal  on  the  10th  of  October 
1777,  the  preservation  of  that  which  each  one  possessed  in 
virtue  of  the  treaty  cited."    "This  meant,"  said  the  Argentine 
ciise,  "the  application  of  the  Mapa  de  las  Cortes  of  1740." 
Brazil  did  not  accept  this  proposition,  but  during  the  negotia- 
tions it  was  established  (1)  <Hhat  the  empire  of  Brazil  feared 
the  inherited  tieaties  as  a  royal  law  applicable  to  the  territories 
that  had  become  independent  from  Spain  and  Portugal,"  and 
(2)  "  that  the  empire  sustained  the  doctrine  of  iiti  possidetis  " — 
both  of  which  '* points  of  view"  were  "favorable  to  the  Argen 
tine  Republic."    After  the  emancipation  of  the  Spanish  colo- 
nies "it  became  necessary  to  adopt  a  judicial  criterion,  and 
that  was  the  uti  possidetis  of  1810;"  but  it  was  "proved  that 
Brazil  never  x>ossessed  the  territory  in  dispute,"  which  had,  in 
fact,  been  "held  by  Spain."    "Between  independent  nations 
the  uti  possidetis  signifies  the  possession  of  territories  by  one 
with  the  tacit  or  express  consent  of  the  other.    It  is  tacit  when 
a  country  knows  that  its  territory  is  usurped  and  does  not  de- 
fend it,  nor  protest  against  such  aggression,  either  through 
weakness  or  for  any  other  reason.     It  is  express^  when  it  is 
authorized  either  by  documents  or  international  treaties,  until 
a  final  solution  is  arrived  at."    Ai)plying  this  test,  the  Argen- 
tine case  said  that  the  possessions  of  Spain  and  Portugal  in 
the  region  in  question  were  established  by  the  red  mark  on  the 
Map  of  the  Courts,  which  was  incorporated  in  the  treaties  of 
1750  and  1777.    Indeed,  Spain  possessed  territories  much  to 
the  east  of  that  line.    Nevertheless,  the  empire,  notwithstand- 
ing its  obligations  to  the  Argentine  Kepublic,  maintained 
in  the  negotiations  of  1876  an  "  unfriendly  and  astute  atti- 
tude."   Not  only  was  the  Argentine  proposal  rejected,  but  the 
negotiations  were  delayed  by  the  imperial  government.    Baron 
de  Cotegipe,  then  Brazilian  minister  for  ibreigu  afiairs,  affected 
to  insist  on  the  ratification  of  the  treaty  of  1857,  which  "  was 
unfavorable  to  Brazil,"  though  he  "  made  a  show  of  being  igno- 
rant of  it.    If  the  Argentine  Government  had  proposed  a  rati- 
fication,  •    •    •    the  empire  would  have  rejected  it,"  and  have 
continued  its  policy  of  delay. 
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During  the  formidable  civil  war  which  began 
^^^titi*^*^*'  ^^  *^®  Argentine  Republic  in  1879,  Brazil,  said 
the  Argentine  case,  made  an  unsuccessful  at- 
tempt to  occupy  the  disputed  territory;  but  after  the  federal- 
ization of  Buenos  Ayres  the  republic  made  great  progress  in 
wealth  and  power.  "Meanwhile  Brazil  was  following  an  op- 
posite roa<l,"  and  the  monarchy  was  "beginning  to  decline." 
Under  these  circumstances  "  it  was  imprudent  to  think  of  inter- 
national adventures.''  Baron  de  Cotegipe  was  put  aside,  and 
an  opening  was  made  for  a  compromise.  In  the  Diario  Oficial 
of  Brazil  of  May  13, 1882,  it  was  admitted  that  the  military  colo- 
nies of  the  empire  were  outside  of  the  territory  in  dispute;* 
and  the  Brazilian  plenipotentiary  at  Buenos  Ayres,  the  Baron 
Araujo  Gondim,  acting  under  instructions,  proposed  "the  open- 
ing of  negotiations  for  a  definite  adjustment  of  the  question." 
"The  negotiation  was  prolonged  until  1884  without  any  result. 
Brazil  was  gaining  time."  At  the  end  of  1884  the  Argentine 
plenipotentiary  in  Rio  de  Janeiro  communicated  to  his  govern- 
ment a  paper  x>repared  by  the  imperial  minister  of  foreign  af- 
fairs as  a  basis  for  a  direct  arrangement  or  compromise,  and 
on  January  5, 1885,  he  was  instructed  to  negotiate  for  an  equi- 
table division  of  the  territory,  in  accordance  with  the  imperial 
proi>osal.  The  imperial  government,  however,  pursuing  its 
traditional  policy  of  delay,  insisted  on  "another  exploration  of 
the  territory,  and  a  treaty  for  that  purpose  was  signed  in  1885. 
It  was  full  of  errors,  owing  to  ignorance  of  the  natural  charac- 
teristics of  the  territory,  but  the  surveys  were  proceeded  with. 
In  1888,  however,  "matters  became  worse  in  Brazil,"  and  "the 
Misiones  question  then  entered  a  new  period."  "The  Argen- 
tine Government,  xierceiving  at  last  the  double  game  which 
had  preceded  the  negotiation  of  the  treaty  of  postponement  of 
18 -^S,  had  assumed  a  severe  and  dignified  attitude  toward  the 
empire,  and  on  its  part  closed  all  negotiation."  The  new  Ar- 
gentine minister  at  Rio  de  Janeiro  was  instructed,  if  he  should 
beinvite<l  to  confer  on  the  subject,  to  "decline  all  interven- 
tion," and  to  say  that  any  proposal  which  the  imperial  goveru- 


'  It  is  stated  in  the  Argentine  case  that  Baron  Cotegipe  -'energetically 
replied/'  to  the  government  publication,  in  a  letter  published  in  the  Globe 
of  May  13,  1882,  and  that  by  the  the  subs<H|uent  international  surveys  the 
military  colonies  in  question  were  found  to  be  within  the  disputed  terri- 
tory. The  Argentine  case  suggests  that  the  colonies  mast  have  heeu  of 
**  a  clandestine  character." 
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men t  in igbt  be  pleased  to  make  should  be  presented  through 
its  plenipotentiary  at  Buenos  Ayres.  Subsetinen tly  he  re|>orted 
that  tbe  empire  was  inclined  to  arrange  the  matter,  and  the 
Argentine  Government  then  proposed  a  compromise  on  condi- 
tion (1)  that  the  negotiations  should  be  closed  within  thirty 
days,  and  (2)  that,  if  no  direct  settlement  should  be  made  within 
that  time,  a  convention  should  be  signed  on  the  last  day  of  the 
Rtipulatetl  term  for  the  submission  of  the  dispute  to  arbitration. 
On  September  7, 1889,  the  treaty  of  arbitration  was  concluded, 
but  negotiations  for  a  direct  settlement  afterward  took  place 
at  the  suggestion  of  Brazil. 

Such  was  the  state  of  the  matter,  said  the 
Aetionof  ">«  B»^- Argentine  case,  when  on  November  15, 1889, 
laa  Bepublic.  ^^^^  republic  of  the  I  ■  nited  States  of  Brazil 
was  proclaimed.  The  Argentine  Republic  was  the  first  to 
recognize  it.^  A  •'feeling  of  (confraternity'^  was  exhibited. 
The  minister  of  foreign  relations  of  Brazil,  Senor  Bocayuva, 
proceeded  to  Montevideo  to  meet  Senor  2eballos,  the  minister 
of  foreign  affairs  of  the  Argentine  Republic  and  its  plenipo- 
tentiary ad  hoc;  and  they  signed  at  the  Uruguayan  capital  a 
treaty  for  the  division  of  the  territory.  This  treaty  was 
rejected  by  the  "imperialist  majority"  of  the  house  of  deputies 
of  Brazil.  The  Brazilian  Government  subsequently  made  con- 
fidential overtures  for  a  new  settlement,  but  the  Argentine 
Government  "resolved  to  insist  that  the  matter  should  be 
inmiediately  submitted  to  the  President  of  the  United  States 

of  America." 

In  a  separate  part  the  Argentine  case  dis- 
^*^*bv  teudT"^  cussed  the  "pretended  possession  by  the  em- 
pire of  Brazil  of  the  territory  in  dispute,"  and 
maintained  that  the  territory  had  since  the  middle  of  the  six- 
teenth century  been  in  the  possession  of  Spain  and  her  suc- 
cessors. This  state  of  things  lasted,  said  the  Argentine  case, 
till  1845.  During  the  nineteenth  century  the  Paulistas  con- 
tinned  "  the  same  sort  of  life  which  liad  scandalized  humanity 
and  Portugal  Itself  ever  since  15G0,"  smuggling  and  dealing 
in  slaves.  In  these  expeditions  "  the  adventurers  of  San  Paulo 
sometimes  passed  across  the  districts  adjacent  to  the  territory 
in  dispute  on  the  east,"  and  soldiers  traversed  the  same  region 
when  engaged  in  fights  with  wild  Indians.  "Thus  arose,  in 
1838,  the  colony  of  Palmas  as  a  simple  halting  place  on  the 

'Decree  of  l)<»renil)or  H,  lSh9. 
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road  of  the  PaulistaB  who  traveled  between  the  north  of  Brazil 
and  the  littoral  of  the  republics  of  Argentine  and  Uruguay." 
"The  imperial  government  at  Kio  de  Janeiro  was  ignorant  of 
the  existence  of  Palmas  for  many  years.  The  local  govern- 
ment of  San  Paulo  only  supported  it  on  account  of  rivalries 
concerning  boundaries  with  another  Brazilian  State,  that  of 
Santa  Catalina."  It  was  not  a  "  national  establishment/'  and 
had  no  connection  with  the  protection  of  the  frontiers  "against 
another  nation."  "The  boundary  question  did  not  [then] 
exist."  It  had,  said  the  Argentine  case,  been  maintained  by 
Brazil  in  1884  that  the  conquests  of  J*ortugal  in  1801  included 
the  territory  in  dispute.  But  there  was  a  declaration  of  the 
Brazilian  council  of  state,  made  in  1847  in  respect  of  the 
boundaries  between  the  empire  and  Uruguay,  which  proved 
that  the  alleged  conquests  made  during  the  war  of  18()1  were 
east  of  the  territory-  in  dispute.' 

In  the  first  discussion  between  the  Argentine  Bepublic  and 
Brazil  in  regard  to  their  boundaries,  in  1850,  the  Brazilian  plen- 
ipotentiary, said  the  Argentine  case,  "made  no  allusion  to 
Palmas,  nor  did  he  make  any  mention  whatever  of  the  existence 
of  Brazilian  colonies  within  the  territory  in  dispute.  In  reality 
they  did  not  exist."  The  "  action  of  San  Paulo  was  confined 
to  Palmas  and  the  nearest  districts,  and  the  general  belief  was 
that  Palmas  was  situated  outside  of  the  area  embraced  by  the 
question  of  1759  and  1789."  And  so  "matters  continued,  the 
Argentine  Bepublic  possessing  by  inheritance  from  Spain 
the  territory  in  controversy,  and  asserting  its  rights  by  the  law 
relative  to  the  treaty  of  1857."  When,  in  1863,  news  was 
received  at  Buenos  Ayres  that  "  Brazilian  employees  from  Pal- 
mas," charged  with  the  construction  of  a  road  from  Palmas  to 
Corrientes,  "Imd  really  entered  the  territory  in  dispute,"  the 
Argentine  Government  immediately  directed  (1)  that  a  protest 
be  addressed  to  the  Brazilian  Government;  (2)  that  the  gov- 
ernment of  Corrientes  be  directed  to  make  an  investigation; 
and  (3)  that  the  army  of  the  republic  be  prepared  for  service. 
The  protest  was  published  in  the  memoir  of  the  Argentine 

'The  declaration  in  question,  as  quoted  in  Iho  Argentine  cmo,  stattMl 
that  tho  Portuguese  conquered  the  territory  "  from  tlie  Qunrnhim  to  the 
place  where  the  river  Peperi-Guaseu  omptic  s  into  the  I'rugnay.*'  In  treat- 
ing this  declaration  an  proof  that  the  Portupiese  conqnesta  were  to  the 
east  of  tho  tcmtorjr  in  dispute,  it  in  Buperflnous  to  point  ont  that  the 
Argentine  caw  assumed  that  tho  Pepiry-Ouazu  waM  a  river  to  the  east  of 
that  claimed  hy  i^razil. 
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minister  of  foreign  atfairv^  for  1863J  At  this  time  Brazil  was 
involved  "  in  the  internal  struggles  going  on  in  the  republic  of 
rruguay,'''  and  ai?  the  result  became  involved  in  war  with  Para- 
guay. The  Argentine  Republic  became  the  ally  of  Brazil,  and 
the  formers  denial  to  Paraguay  of  "permission  t.)  c.oss  the 
territory  of  Miaiones  with  its  armies''  whs  the  casus  belli  which 
brought  the  Argentine  liepublic  into  the  general  conflict  of 
1865-1870. 

The  territory  of  Misiones,  said  the  Argentine  case,  "  though 
national  from  its  very  origin,"  had  for  many  years  been  attached 
to  the  local  jurisdiction  of  the  province  of  Corrientes.  By  a 
law  of  December  20,  1881,  the  Argentine  congress  confirmed 
the  national  possession,  and  by  a  decree  of  March  1(5, 1882,  a 
new  government  was  organized  for  the  territory  with  the  capi- 
tal at  Corpus,  an  old  mission  whicli  was  thereafter  to  be  called 
Cindad  San  Martin.  Though  the  Brazilian  colony  of  Campo- 
Ere  had  been  ^'  advanced  into  the  center  of  that  territory,'' 
yet  the  admission  of  the  Brazilian  cabinet  in  the  Diario  Ofi-' 
eial  of  May  13, 1882,  heretofore  referred  to,  that  the  Brazilian 
colonies  were  outside  of  the  territory  in  question,  indicated 
"an  occupation  without  any  legal  force,  which  would  inure  at 
the  proper  time  to  the  projier  sovereignty." 

The  case  of  Brazil,  after  describing  the  geo- 
Th*  CaM  of  BrazU:  graphical  features  of  the  contested  territory, 

^MtiontobeDe-  ^^^^^^^  ^^^^  .^  fornied  the  greater  part  of  the 
comarca,  or  judicial  division,  of  Palmas,  State 
of  Parana,  United  States  of  Brazil;  that  by  the  Brazilian  cen- 
sus of  December  31,  1890,  the  comarca  of  Palmas  contained 
9,G01  inhabitants,  of  whom  9,470  were  Brazilians  and  131 
aliens;  that  the  contesteil  part  of  tho  comarca  then  had  5,793 
inhabitants,  5,763  being  Brazilians  and  30  aliens;  and  that 
among  the  latter  there  was  not  a  single  Argentine  citizen.  By 
Article  V.  of  the  treaty  of  arbitration  the  arbitrator  was,  said 
the  Brazilian  case,  to  pronounce  in  favor  either  of  the  rivers 
claimed  by  Brazil  or  of  those  claimed  by  the  Argentine  Bepub- 
lic,  viz,  the  rivers  Pepiry(Tua(;u  and  Santo  Antonio,  *<the 


•The  purport  of  tlio  protest,  which  was  dated  February  1.'^,  1863,  was 
that  "the  dcteniiinatiou  of  the  boundary  liuo,  which  must  be  drawn  in 
accordance  with  oxistiug  treaties,  not  having  been  made,  *  -  »  f;\^Q 
Argentine  Government  can  not  authorize,  by  remaining  Rilent,  acts  of  pos- 
Hession  of  Argentine  territory,  or  of  any  territory-'  that  may  belong  to  the 
Argentine  Republic  after  the  final  determination  of  the  boundary  line/' 
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present  boundary  of  Brazil,"  or  tlie  rivers  Jangada  (San 
Autonio  Guazii)  and  Chapeco  (Pequiri-Guazii),  "the  boundary- 
claimed  by  the  Argentine  Republic." 

The  Pepiry-Gua^'u  was,  said  the  Brazilian 
""^^^  ?^!".  ^•^  case,  known  under  the  names  of  Pepiry  or 

and  Santo  Antonio.  ^     •/ 

Pequiry  when   Portugal  and   Spain,  by  the 

treaty  of  Madrid  of  January  13, 1750,  determined  the  limits  of 
their  possessions  in  South  America.  The  affluent  of  the  Igiia^fi 
which  was  to  complete  the  divisional  line  was  then  unnamed. 
It  was  surveyed  and  marked  by  the  Portuguese  and  Spanish 
commissioners  in  1759,  who  called  it  the  Santo  Antonio,  declar- 
ing that  they  reserved  for  the  Pepiry  or  Peciuiry  the  first  of 
those  names.  From  1  TOO,  however,  the  Pepiry  began  to  appear 
in  the  Portuguese  maps  under  the  name  of  Pepiry-Gua^'u,  and 
in  the  official  Spanish  maps  sometimes  by  the  latter  name  and 
sometimes  as  the  Pequiry.  By  the  treaty  of  El  Pardo  of 
February  12, 18(51,  Portugal  and  Spain  annulled  the  treaty  of 
1750.  October  1, 1777,  they  concluded  the  preliminary  treaty 
of  San  Ildefonso,  which  was  the  last  agreement  between  Portu- 
gal and  Spain  as  to  the  limits  of  their  possessions  in  South 
America.  In  this  treaty  the  two  affluents  of  the  Uruguay  and 
the  Igua^'fi  were  respectively  designated  as  the  Pepiry-(iua^fi 
or  Pequiry,  and  the  S.  Antonio.  The  instructions  given  by  the 
Spanish  Government  to  its  commissioners  stated  that  the 
boundary  was  to  be  traced  along  these  same  rivers,  as  pre- 
viously defined.  But  in  1778  "the  Spanish  commissioners 
discovered  on  the  right  bank  of  the  Uruguay,  above  the  con- 
fluence of  the  Pepiry-Guayu,  and  therefore  more  to  the  east 
and  within  the  Portuguese  territory,  the  mouth  of  another 
river,  which  had  already  appeared,  although  without  a  name, 
on  the  maps  of  the  beginning  of  that  century.  Then,  on  the 
basis  of  alleged  errors  of  the  commissioners  of  the  previous 
demarcation,  they  attempted  to  carry  the  boundary,  not  along 
the  Pcpiry-Gua^u  and  the  S.  Antonio,"  but  along  the  river 
discovered  in  1778,  to  the  head  waters  of  whatever  river  might 
be  found,  on  the  opposite  slope  of  tlie  intervening  watershed, 
to  flow  into  the  Igua^ii.  The  sources  of  this  river,  which  was 
to  be  substituted  for  the  Santo  Antonio,  were  not  discovered 
till  1791.  The  Spanish  commissioners  then  gave  to  it  the  name 
of  the  San  AntonioGuazii.  To  the  affluent  of  the  Uruguay, 
discovered  by  them  in  1788,  they  gave  the  name  of  Pequiry- 
Guazil.  It  appeared  on  Portuguese  and  Brazilian  maps  of  the 
end  of  the  eighteenth  and  the  beginning  of  the  nineteenth  cen- 
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tory  under  the  name  of  the  Kio  Gaudaloso,  but  its  Indian  name 
of  Cliapeco  finally  prevailed.  Till  188H,  said  the  Brazilian  case, 
the  Brazilian  and  Argentine  governments  in  fact  supposed 
that  it  was  the  river  locally  known  as  the  Chopira,  which  flows 
northeasterly  and  empties  into  the  Igua^fi  above  the  month  of 
the  Santo  Antonio.  The  survey  of  1888  showed  that  the  S. 
Antonio-CTuazii  of  1791  was  really  the  Jangaila,  which  dis- 
charges into  the  Igau^fi  much  more  to  the  east. 

The  questions  raised  by  the  Spanish  com- 
BMMofBeeiaioiL  missioners  in  1788  had  not,  said  the  Brazilian 
case,  been  solved,  when  the  King  of  Spain, 
by  his  manifesto  of  February  28, 1801,  declared  war  against 
the  Queen  of  Portugal,  her  kingdoms  and  dominions.  The 
treaty  of  peace  concluded  at  Badajos,  June  6, 1801,  did  not 
restore  either  the  status  quo  ante  bellum  or  the  treaty  of  limits 
of  1777.  Portugal  retnined  the  territoiies  it  had  conquered  in 
Rio  Grande  do  Sul,  and  they  were,  as  the  Brazilian  (lovern- 
ment  maintained,  definitively  incori>orated  into  Brazil.  On 
this  question,  however,  the  two  governments  had  differed. 
Brazil  had  always  maintained  that  the  uti  possidetis  of  the 
perio^l  of  the  independence  of  the  South  American  nations  and 
such  provisions  of  the  treaty  of  1777  as  were  not  in  conflict 
with  that  uti  possidetis  were  the  only  guides  as  to  limits  be- 
tween Brazil  and  the  adjoining  states  of  Spanish  origin.  The 
Argentine  Government,  on  the  other  hand,  had  asserted  that 
the  colonial  uti  possidetis  could  be  invoked  only  in  respect  of 
boundaries  between  the  Spanish- American  republics,  and  that 
the  treaty  of  1777  was  in  full  force  as  to  the  boundaries  between 
Brazil  and  the  Argentine  Republic.  But  as  the  Brazilian  and 
Argeniine  Governments  were  agreed  that  the  principal  bound- 
aries of  the  two  countries  were  to  continue  to  be  formed  by 
the  fluvial  lines  of  the  Uruguay  and  the  Iguarfi,  the  question 
of  the  nullity  or  validity  of  the  treaty  of  1777  was  of  no  prac- 
tical imi>ortance  in  the  pending  controversy,  since  the  war  of 
18^)1  in  no  way  molifled  the  extent  of  the  domain  of  Portugal 
or  of  Spain  in  the  zone  comprised  between  those  two  rivers. 
Brazil  based  its  rights  (1)  upon  the  f«ct  that,  as  early  as  the 
seventeenth  century,  the  territory  to  the  east  of  the  river 
Pequiry  or  Pepiry,  afterward  Pepiry-Guacii,  was  under  the 
sway  of  the  Paulistas  and  formed  an  integral  part  of  Brazil; 
(2)  upon  the  uti  possidetis  of  the  period  of  independen<*e,  which 
was  the  same  as  was  recognized  by  the  Spanish  missionaries 
when,  from  the  seventeenth  until  the  middle  of  the  eighteenth 
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century,  they  maiutained  to  the  west  of  the  Brazilian  Pequiry 
a  i>ost  of  observation  to  give  warning  of  the  movements  of  the 
Paulistas,  and  which  was  "recognize<l  by  Spain  in  the  treaty 
of  1750,  and  admitted  by  the  Argentine  Government"  down  to 
1881 ;  and  (3)  upon  the  special  position  of  that  territory,  which 
was  indispensable  to  Brazil  for  purposes  of  security  and  de- 
fense, and  for  the  preservation  of  inland  communication  be- 
tween Kio  Grande  do  Sul  and  the  other  States  of  the  Brazilian 
union.  Brazil  accepted,  however,  all  the  historical  documents 
upon  which  the  Argentine  Republic  sought  to  found  its  claim, 
viz,  the  treaties  of  1750  and  1777,  the  instructions  issued  to 
the  demarcating  commissioners,  and  the  so-called  Map  of  the 
Courts  of  1749. 

Brazil  had,  said  the  Brazilian  case,  been  rep- 
Treaty  of  Tordetmas.  resented  as  the  heir  of  Portuguese  usurpations. 
Some  of  the  defenders  of  the  Argentine  cause, 
recurring  to  the  heated  discussions  of  the  colonial  period,  con- 
tinued to  speak  of  the  celebrated  meridian  ^^  line  of  demarca- 
tion." Pope  Alexander  VI.  by  his  famous  bull  of  May  4, 1493, 
had  divided  the  world  by  a  meridian  traced  a  hundred  leagues 
to  the  west  of  the  Azores  and  Gape  Verde  Islands,  the  lands 
discovered  to  the  east  to  belong  to  Portugal,  and  to  the  west 
to  Spain.  The  treaty  of  Tordesillas  of  June  7, 1494,  approved 
by  Pope  Julius  II.  (bull  of  January  24, 1506),  had  placed  this 
meridian  370  leagues  to  the  west  of  the  Gape  Verde  Islands. 
The  determination  of  this  imaginary  line  gave  rise  till  the 
eighteenth  century  to  many  controversies,  which  it  would  he 
useless  to  narrate.  It  sufficed  to  say  that,  according  to  what 
was  known  at  the  present  day,  a  meridian  370  leagues  west  of 
the  ('ape  Verde  Island  of  Santo  Antonio  would  be  in  longitude 
48^  35'  25"  west  of  Greenwich,  on  the  hypothesis,  little  favor- 
able to  Brazil,*  that  there  wore  16§  of  those  leagues  to  the 
degree,*^  and  not  15,  as  Golumbus,  Amerigo  Vespucci,  and  other 
navigators,  Spanish  or  in  the  service  of  Spain,  reckoned  at  the 
time  of  the  discovery  of  the  New  World.-'    On  the  same  hyjwth- 

•  Viscount  do  Portf>-Seguro  (^Vambageii),  Ilistorin  (loral  do  Brazil,  2d 
ed.  (5J>. 

*  KnciHO,  Snma  de  (lOOf^raphia  que  trata  de  todas  las  partidnR  y  provin- 
cina  del  iiiuiido,  1519;  e  Granciaco  t^ilero  (Falleiro),  Del  tratado  de  la 
esphera  y  dol  arte  del  lUt^rear    *     *     *     1535, 

'  De  orbe  novo  Petri  Martyris  ab  Angleria,  Alcala,  1530,  fol.  Ixxviii. 
vorso:  **"*'*  8i  coniputationeni  leucaruin  BunipBorimns  maiitanim 
hinpanorum  more.  1'*  voniinrt  4/Ni«</wr  tfradus  leuvas :  ipni  vero  contra  omniaiu 
opiniouem  aiiint  gradiim  contiuero  leucji8  17  cum  ^.**  ^ 
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esis,  the  line  in  the  opposite  hemisphere  woukl  correspond  to 
1310  24'  35"  of  longitade  east  of  Greenwich.  Counting  the 
leagues  at  the  rate  of  17i  to  the  degree,  as  the  Si)aniards  after- 
ward wished,  which  was  an  anaehrouisni,  sint^e  sucli  a  rule  of 
computation  did  not  exist  when  the  treaty  of  Tordesillas  was 
concluded,'  the  line  west  of  Santo  Antonio  would  be  47^  29'  05" 
west  of  Greenwich.*' 

There  was  no  doubt,  said  the  Brazilian  case,  that  the  Portu- 
guese in  Brazil  occupied  territory  to  the  west  of  that  line,  but 
their  occupation  was  effected  in  good  faith  during  the  seven- 
teenth and  the  beginning  of  the  eighteenth  century,  when  reck- 
onings of  longitude  could  not  be  made  with  the  same  accuracy 
as  at  the  present  day,  and  the  exact  measure  of  an  equatorial 
degree  was  not  known.  The  old  maps  of  South  America 
located  that  continent  much  more  to  the  Oiist  than  it  was. 
Spain  also  overstepped  her  allotted  hemisphere,  as  was  shown 
by  her  occupation  of  the  Philippine  Islands,  which,  as  wcjI  as  the 
Moluccas,  were  within  the  Portuguese  limits.  It  would,  said 
the  Brazilian  case,  be  "  more  loyal  and  dignified  and  truthful 
to  admit  that  both  Portuguese  and  Spaniards  were  then  act- 
ing in  good  faith,  and  to  forget  errors  and  contradictions  which 
have  no  connection  with  the  present  controversy."  If  the  line 
of  demarcation  had,  as  the  Spaniards  maintained  in  the  six- 
teenth century,  passed  between  Java  and  Sumatra,  "nearly 
the  whole  of  South  America  would  be  within  the  180  degrees 
of  longitude  attributed  to  Portugal."  One  of  Spain's  most 
renowned  ministers  of  state,  the  Count  de  Floridablanca; 
"recognized  the  inadvertence  of  those  who,  in  the  seventeenth 
century,  thought  it  possible  to  restore  the  line  of  Tordesillas."-^ 
Indeed  it  was,  said  the  Brazilian  case,  from 
^[^•^^^^^'1580  to  1640,  while  the  Crowns  of  Spain  and 
Portugal  w'ere  united,  that  the  frontiers  of 
Brazil,  which  were  not  even  then  defined,  the  true  position  of 


*  Vamhagen,  Exameii  de  qnelqncH  points  do  I'llibtoire  (ieographique  du 
Bn'sil,  Paris,  1858,  p.  36. 

*  These  calcnlations  were  made  starting  from  the  wcHt^rn  point  of  the 
Uland  of  Santo  Antonio,  17^  5'  30"  north  latitude  and  27^^  42'  30"  of  longi- 
tude went  from  Paris  (Greenwich  west  of  Paris  2-'  20^  14'').  A  league  of 
16|  to  the  equatorial  degree  =  B.r)7S'»,  :i96.  Tlie  370  leagues  in  latitude 
17-  05'  30"  give  23^  13'  09".  The  league  of  17^  to  the  degree  r^  6.360'",  377. 
In  the  same  latitude  they  give  22^  06'  4«  ". 

^Memorandum  pre.9ented  to  C'arlos  III.  of  Spain  (October  10,  1788)  by 
Count  de  Floridablanca  (Vol.  59  of  the  Hiblioteca  de  An  tores  Kspauoles). 
Transcribed  in  Vol.  IV.  of  the  Case  of  IJrazil,  pp.  12i)-133,  and  translated 
in  Vol.  III.  pp.  137-141.  j 
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tlie  line  of  TonlesfUaH  being  nnknown,  began  to  be  enlarged. 
Jane  14,  16:57,  Philip  IV.  of  Spain,  who  was  also  Philip  III.  of 
Portugal,  create<l  the  captaincy  of  Cabo  do  Norte  and  annexes! 
it  to  Brazil,  designating  as  its  northern  boundary  the  river 
Vicente  Pinion,  then  also  known  as  the  Oyapock.  August  10, 
16.'50,  Pedro  Teixeira,  under  the  instructions  of  the  same  Kin^, 
tfK>k  ]N)SHession  of  the  left  bank  of  the  Napo,  establishing 
there  the  western  boundary  of  the  Portuguese  dominions, 
north  of  the  Amazonas.  Coincidently,  continued  the  Brazilian 
case,  <^the  Brazilians  of  S.  Paulo,  called  Paulistas,  continu- 
ing their  exi)editions  into  the  interior,  drove  out  the  Spaniards 
and  their  Jesuit  missionaries  from  the  positions  they  occu- 
pied in  territories  considered  to  be  within  the  Portuguese 
demarcation,  on  the  Upper  Paraguay;  to  the  east  of  the  Pa- 
rand,  between  the  Paranapanema  and  the  Iguana;  and,  more 
to  the  south,  to  the  east  of  the  Urugaay.  The  revolution  for 
the  independence  of  Portugal  in  1640  found  Brazil  increased 
in  the  north  by  the  territories  that  were  annexed  to  it  by  the 
King  of  Spain,  to  the  west  and  south  by  those  which  had  been 
conquered  by  the  Paulistas.''  In  the  treaty  of  ])eace  of  Feb- 
ruary 13,  1668,  by  which  the  independence  of  Portugal  was 
recognized,  << nothing  was  stipulated  as  to  boundaries  in 
America.  Article  2  provided  for  a  mutual  restoration  of  the 
strongholds  conquered  ^  during  the  war,'  the  two  kingdoms  to 
keep  the  *l>oundaries  and  frontiers  they  had  before  the  war."' 
In  16S0  the  !*ortngnese,  under  instructions  from  Lisbon,  occu- 
pied the  left  bank  of  the  river  Plate,  which  they  considered  to 
bo  the  southern  boundary  of  Brazil,  and  there  founded,  almost 
opposite  Buenos  Ayres,  Colonia  do  Sacramento.  In  the  same 
year  this  settlement  was,  by  order  of  the  governor  of  Buenos 
Ayres,  seized  by  a  numerous  army  of  Spaniards  and  (tuarany 
Indians.  For  this  occurrence  Carlos  II.  of  Spain  sent  to  Lis- 
bon, as  his  ambassador  extraordinary,  the  Duke  of  Gioven- 
azzo,  charged  to  give  the  fullest  ssitisfaetion ;  and  by  the 
pixwisional  treaty  of  May  7,  1681,  Colonia  was  restored  to 
Portugal,  it  being  agn^Ml  that  the  question  of  right  should  l>e 
examined  by  commissioners.  The  old  discussion  as  to  the  true 
|K>sition  of  the  meridian  of  Tordesillas  was  then  reneweiU  but 
without  result.  l>uring  the  War  of  the  Succession  the  fortress 
of  Colonia  ag;iin  tell  ^17(V>)  into  the  ]>ossession  of  the  Span- 
ianls.  The  Trt»aty  of  rtrei*ht  of  Febniary  6, 171.1,  restored  it 
*Mvith  its  territory **  to  Portugal,  the  King  of  S|>ain  reserving 
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the  right  within  a  year  aud  a  half  to  offer  au  equivaleut^,  which 
the  Kiug  of  Portugal  might  or  might  not  accept,  for  the  *•*•  ter- 
ritory and  Colonia"  (article  7).  The  governor  of  Bnenos  Ayres 
restored  only  Colonia  and  the  land  within  cannon  shot  of  the 
fortress.  The  Portugnese  Government  contended  that  the 
''territory  and  Golonia  "  incladed  all  the  left  bank  of  the  river 
Plate.  lu  reality Y  the  text  of  the  treaty  was  not  clear.  From 
1733  to  1737  the  fortress  was  again  besieged  by  the  Spaniards; 
but  a  Portngaese  expedition  from  Colonia  occupied  and  forti- 
tied  the  bar  of  the  Kio  Grande  do  Sul  and  established  the 
military  jjosts  of  Tahim^  Chuy,  aud  S.  Miguel.  In  the  terri- 
tory of  Rio  Grande  do  Sul  there  alreiuly  existed,  to  the  north  of 
the  Jacnhy,  several  Portuguese  settlements  .juuded  by  Brazil- 
ians of  Lagnna,  Gurityba,  and  S.  Paulo.  By  the  armistice 
signed  at  Paris  on  March  16,  1737,  the  Portuguese  and  Span- 
ish governments  ageed  to  issue  orders  for  the  cessation  of 
hostilities  in  America,  and  to  preserve  the  status  quo  till  a 
definitive  settlement  should  be  made. 

These  continual  disputes  aud  hostilities  led 
TxMty  of  1740.  the  two  governments  to  enter  into  the  treaty 
of  Madrid  of  Januaiy  13, 1750,  the  first  agree- 
ment between  them  in  which  appeared  the  Pepiry  or  Pequiry. 
The  apparent  negotiator  on  the  part  of  Portugal  was  Maj.  Gen. 
Thomaz  da  Silva  Telles,  Viscjount  de  Villa  Nova  de  Oerveira, 
ambassador  extraordinary  at  Madrid,  and  on  the  part  of  Spain 
the  minister  of  state,  D.  Joseph  de  Carvajal  y  Lancaster; 
but  the  actual  exponent  of  the  cause  of  Portugal  and  Brazil 
was  the  celebrated  Brazilian  statesman  and  diplomatist  Alex- 
andre de  Gusmao."  It  was  resolved  that  in  place  of  imaginary 
lines,  the  boundaries  should  be  determined  by  rivers  aud 
mountains,  and  that  each  of  the  contracting  parties  ^^Hhonld 
remain  in  possession  of  what  it  held  at  that  datCy  excepting  such 
mutual  cessions  as  might  be  made."  Spain  agreed,  said  the 
Brazilian  case,  to  recognize  "all  the  Portuguese  possessions 
in  America  and  to  surrender  the  territory  on  the  left  bank  of 
the  Uruguay  to  the  north  of  the  Ibicuhy  in  exchange  for 
Colonia  do  Sacramento  and  the  territory  contested  on  the  left 


•  He  waB  then  private  secretary  to  King  D.  Jofio  V.,  a  member  of  the 
colonial  council  (Ministro  de  Conselho  Ultramariuo),  and  a  member  of 
the  Koyal  Aca«lemy  of  History.  He  had  been  8e<'retary  to  the  PortugueHe 
embafisy  at  Paris,  and  envoy  extraordinary  at  Rome.  While  at  the  latter 
post  he  refused  the  title  of  xiriuce  which  was  offered  to  him  by  the  Pope, 
tie  was  burn  in  Santos  in  1695,  and  died  at  Lisbon  in  1753. 


Digitized  by 


Google 


1996        INTERNATIONAL  ARBITRATIONS. 

bank  of  the  river  Plate."    Article  V.  embraced  the  western 
boundary  of  the  territory  in  dispute,  and  was  as  follows: 

**  Prom  the  mouth  of  the  Ibicui,  the  line  shall  run  up  the 
course  of  the  Uruguay  until  reaching  the  river  Vepiri^  or  Pequirij 
which  empties  itself  by  the  western  hank  of  the  Uruguay;  and  it 
shall  continue  up  the  bed  of  the  Pepiri  as  far  as  the  principal 
source  thereof;  from  tchich  it  shall  follow  along  the  highest  ground 
to  the  principal  head  of  the  nearest  rirer  that  may  flow  into  the  Bio 
Graiide  do  Curituba^  otherwise  named  the  Igua^m.  The  boundary 
shall  continue  along  the  bed  of  the  said  river  nearest  to  the 
source  of  the  Pepiri,  and  afterward,  along  that  of  the  Igna^*fi, 
or  Bio  Grande  do  Gurituba,  until  the  point  where  the  same 
Iguayu  empties  itself  by  the  eastern  bank  of  the  Parana;  and 
from  that  mouth  it  shall  go  up  the  course  of  the  P<u:aua,  to  the 
point  where  the  Igurey  joins  it  on  its  western  bank." 

The  positions  of  rivers  and  mountains  were  not,  said  the 
Brazilian  case,  described  in  the  treaty,  because  they  were 
indicated  in  the  mai)  used  by  the  plenipotentiaries,  copies  of 
which  were  about  to  be  given  to  the  demarcating  commis- 
sioners. The  Pepiry  or  Pecjuiry  wjis  referred  to  merely  as  an 
afiluent  of  the  right  bank  of  the  Uruguay,  called  in  the  treaty 
the  western  bank,  according  to  the  local  usage  arising  from 
the  fact  that  the  general  direction  of  the  river  there  was  north 
and  south.  The  Pepiry  or  Pequiry  was  adopted  as  the  bound- 
ary because,  among  other  reasons,  following  the  idea  of  choosing 
indisputable  landmarks,  it  was,  said  the  Brazilian  case,  ^-the 
first  important  aiiluent  of  tlie  right  bank  of  the  Uruguay  imme- 
diately above  its  Great  Falls  (Salto  Grande).  They  preferred 
the  tributary  of  the  Igua^u  nearest  to  the  Pepiry,  not  only 
because  it  was  necessary  to  seek  in  that  region  a  natural  lino 
in  a  tiortherly  direction,  but  also  because  this  affluent  would 
certainly  have  its  mouth  a  little  above  the  Great  Falls  of  the 
Igua^d  (Salto  Grande  do  Igua^'u).  And  in  the  Paran^i^  when 
the  line  had  to  incline  to  the  west,  seeking  the  basin  of  the 
Paraguay,  they  chose  the  Igurey,  the  first  affluent  below  the 
(ireat  Falls  of  the  Parana  (Salto  Grande  do  Paran4),  or  Salto 
das  Sete  Qucdas  (Cataract  of  the  Seven  Falls).  In  this  manner 
the  three  Great  Falls  of  the  Uruguay,  Igua^ul,  and  Parana 
would  become  so  many  natural  and  indestructible  landmarks. 
♦  •  ♦  The  fourth  of  the  points  of  deflection  was  also  well 
indicated  by  the  mouth  of  the  lgua^»u.  In  resi>ect  to  the 
Pepiry  there  was,  moreover,  the  circumstance  that  this  river 
emptied  itself  not  only  very  near  the  Great  Falls  (Salto 
Grande),  but  also  in  the  region  in  which  the  Uruguay,  coming 
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from  its  head  waters  in  a  westerly  direction,  bends  rapidly  to 
the  sonth.  As,  starting  from  that  river,  the  divisional  line 
went  toward  the  north  seeking  the  course  of  the  Parantl,  the 
choosing  of  affluents  that  should  speedily  connect  the  two 
great  fluvial  boundaries  was  naturally  suggested.  To  follow 
beyond  the  Great  Falls  and  the  Pepiry,  continuing  up  the 
course  of  the  Uruguay,  would  be  to  change  the  direction  en- 
tirely to  the  east,  as  the  Argentines  now  wish  to  do,  and  there- 
fore to  turn  more  and  more  away  from  the  objex^tive,  which  was 
the  north  and  the  Parana." 

As  to  the  manuscript  map  of  1749,  called 
*  c  Ml**  *  ^^®  ^B'V  of  ^^^^  (Courts,  the  Brazilian  case,  far 
from  rejecting  it,  claimed  it  as  a  Portuguese 
map,  prepared  in  duplicate  in  Lisbon,  and  sent  from  that  cap- 
ital to  Madrid.  To  the  two  originals  the  plenipotentiaries 
gave  the  name  of  '^Mappas  Primitivos"  (first  maps),  because 
in  1751  three  copies  were  made  at  Lisbon  and  three  at  Madrid, 
to  be  exchanged  and  given  to  the  demarcators  of  the  boundary. 
Of  the  two  originals,  one  had  been  preserved  in  the  French  for- 
eign office,  and  of  this  original  a  copy  accompanied  the  Brazilian 
Ciise.  Between  the  copies  made  at  Lisbon  and  those  made  at 
Madrid  thei  e  were  variances  which  arose  as  follows :  On  the 
originals  there  was  a  red  line  showing  the  limits  of  the  cotermi- 
iial  Portuguese  and  Spanish  dominions.  This  red  line,  begin- 
ning at  Castilhos  Grandes,  ran  to  the  head  waters  of  the  Eio 
l^egro,  along  which  it  proceeded  to  the  Uruguay.  Under  the 
treaty,  however,  the  boundary  did  not  follow  the  Itio  Negro,  but 
ran  from  its  head  waters  to  the  source  of  the  Ibicui.  In  the 
three  copies  prepared  at  Lisbon  the  red  line  of  the  original  was 
preserved ;  in  the  three  made  at  Madrid  the  red  line  was  drawn 
according  to  the  treaty.  When  it  came  to  exchanging  the 
copies,  the  plenipotentiaries  of  the  two  courts,  in  order  to  pre- 
serve a  true  record  of  the  matter,  signed  a  declaration  marked 
A,  which  was  indorsed  on  the  originals,  to  the  eftect  that  the 
maps  so  indorsed  were  used  in  the  negotiation  of  the  treaty, 
and  that  the  red  line  upon  them  was  not  in  acc<nd  with  the 
treaty.  On  the  three  Lisbon  copies  they  signed  a  declaration 
marked  B,  which  also  stated  that  the  red  line  in  them  was  not 
in  accord  with  the  treaty.  On  the  Spanish  copies  they  signed 
a  declaration  marked  0,  which  merely  stated  that  the  red  line 
drawn  upon  them  pointed  out  and  passed  through  the  places 
where  the  demarcation  was  to  be  made.    But  in  each  of  the 
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declarations,  on  the  originals  as  well  as  on  the  copies,  it  was 
statetl  that  the  red  line  was  to  be  observed  only  so  far  as  it 
was  in  conformity  with  the  treaty.  None  of  the  three  Spanish 
cc^ies,  which,  after  the  exchange,  were  deposited  at  Lisbon, 
had  been  i)reserved  there,  but  it  was,  said  the  Brazilian  case, 
doubtless  from  one  of  these  copies  that  Borges  de  Castro  ob- 
tained the  Map  of  the  Courts  reproduced  in  the  third  volume 
of  his  CoUegdo  de  TratadoSj  a  circumstance  which  probably  ac- 
counted for  the  variance  between  that  map  and  the  originals. 
January  17,  1751,  the  plenipotentiaries  of 
instruotions  of  1761.  I*ortu gal  and  Spain  signed  at  Madrid  various 
instruments,  among  which  were  (1)  a  treaty  of 
instructions  to  the  commissioners  charged  with  the  marking  of 
the  boundary  from  the  extreme  south  of  Brazil  to  Matto-Grosso, 
and  (2)  a  protocol,  also  styled  a  treaty,  warning  the  commis- 
sioners against  the  possible  inaccuracies  of  the  map  used  in  the 
discussion  of  the  question  of  limits.  In  none  of  the  instru- 
ments was  there  any  reference  whatever  to  the  Pepiry  or  to  the 
river  Uruguay-Pita.  The  commissioners  were  directed  in  the 
Instructions  not  to  "  take  into  consideration  any  small  portion 
of  territory,  provided  the  line  is  located  by  the  most  visible 
and  lasting  natural  boundaries,"  and  to  *' decide  on  and  carry 
out  what  may  seem  to  them  to  be  the  best,  provided  they 
attain  the  principal  object,  which  is  the  execution  of  the  treaty 
with  sincerity  and  good  faith,  without  forced  interpretation  or 
excuse,  and  in  a  manner  becoming  the  service  of  their  majes- 
ties." In  the  protocol  concerning  the  map  there  was  the  fol- 
lowing passage: 

*'  Whereas  we  have  been  governed  by  a  manuscript  geo- 
graphical map  in  drawing  up  this  treaty  and  the  instructions 
for  its  execution ;  for  this  reason  a  copy  of  the  said  map  is  to 
be  8ui)plie<l  to  each  ])arty  of  commissioners  of  each  sovereign, 
for  their  guidance,  all  signed  by  us,  inasmuch  as  by  it,  and  iu 
accordance  with  it,  all  the  expressions  are  explained.  We  like- 
wise declare  that  although  according  to  the  information  of  both 
courts  we  hold  all  things  noted  in  the  said  map  as  very  prob- 
able; admitting  also  that  some  of  the  territories  demarcated 
have  not  been  visited  by  persons  now  living,  and  that  others 
have  been  taken  from  the  maps  of  trustworthy  persons  who 
have  travelled  through  them,  though,  perhaps,  with  little  skill 
to  represent  them  by  sketch,  on  which  account  there  may  be 
some  notable  variations  upon  the  ground,  both  in  the  situations 
of  mountains,  and  iu  the  origins  and  courses  of  rivers,  and  even 
in  the  names  of  some  of  them,  because  it  is  customary  for  each 
nation  in  America  to  give  them  diilerent  names,  or  for  other 
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reasons:  It  is  tbe  will  of  the  coutractlug  sovereigns,  and  they 
have  agreed,  that  any  variation  there  may  be  shall  not  stay 
the  course  of  the  execution,  but  that  it  shall  proceed  as,  in 
accordance  with  the  treaty,  the  mind  and  intention  of  their 
majesties  is  manifested  in  the  whole  of  it,  and  more  particu- 
larly in  Articles  VII.,  IX.,  XI.,  and  XXII.,  according  to  which 
the  whole  shall  be  punctually  executed." 

Commissioners  to  make  the  survey  were 
Special  inatmctioM  appointed  in  1751 ;  and  they  were  divided  into 

T  *      i\"    ^f  three  parties,  to  the  second  of   which  was 

Intorpolation  as  to  ^  ' 

the  Pepiry.  assigned  the  duty  of  marking  the  boundary 

between  the  Uruguay  and  the  Igua^'ft.  The 
Portuguese  Government  appointed  as  principal  commissioner 
in  the  southern  division  Gen.  Gomes  Freire  de  Andrada,  after- 
ward Count  de  Bobadella,  and  the  Spanish  Government  the 
Marquis  de  Val  de  Lirios.  Meanwhile  great  opposition  to 
the  treaty  of  limits — an  opposition  not  relating  to  the  present 
territory  in  dispute — had  arisen;  and  this  and  other  causes 
delayed  the  demarcation,  so  that  the  second  party  did  not 
begin  its  labors  till  1759.  The  defenders  of  the  Argentine 
claim  had,  continued  the  Brazilian  case,  constantly  asserted 
that  in  the  special  instructions  given  to  these  commissioners  on 
July  27, 1758,  the  river  Pepiry  was  distinguished  by  these  fea- 
tures: *'A  full-flowing  river,  with  a  bushy  island  opposite  its 
mouth,  a  large  reef  within  its  bar,  afid  that  the  latter  is  upstream 
from  the  Uruguay -Pitd,'^^  In  the  report  presented  in  1892  to 
the  Argentine  congress.  Minister  Dr.  Zeballos,  relying  on 
inaccurate  information,  wrote  as  follows:  *'The  instructions 
given  to  the  demarcators  charged  to  trace  the  lines  agreed 
upon,  described  the  river  Pequiri  in  these  terms:  *A  full- 
tiiowing  river,  with  a  wooded  island  opposite  its  mouth,  a  large 
reef  fronting  its  mouth,  which  mouth  is  upstream  of  the 
Uruguay-Pitii,  a  southern  affluent  of  the  Uruguay.'"  The 
facts  appeared  to  be  that  on  !N^ovember  13, 1789,  the  Spanish 
commissioner  Alvear,  while  engaged  in  a  survey  hereafter  to  be 
noticed,  said,  in  an  official  letter  addressed  to  his  Portuguese 
associate,  Roscio,  that  the  map  of  1749  located  the  Pepiry 
above  the  Uruguay-Pit<4,  and  that  in  1788  this  Pepiry  had 
been  found  **with  the  features  that  characterize  it,  being 
full'flotcingj  with  a  wooded  island  opposite  its  mouth,,  and  a  large 
reef  within  its  mouthP  Alvear  did  not  speak  of  instructions; 
he  merely  applied  to  the  old  Pepiry  of  the  treaty  of  1750  the 
features  characteristic  of  the  river  discovered  in  1788,  artfully 
5637^Vol.  2 61  T 
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iu»iuuatiiig  that  in  17.')9  the  Pepiry  was  known  by  those  fea 
tares.  This,  however,  led  two  other  Spanish  commissioners, 
Jurado  and  Requena,  to  say,  in  18()0,  in  their  report  on  the 
question  of  limits:  '^ The  features  by  which  in  the  said  instruc- 
tion and  the  map  following  it,  drawn  by  mutual  agreement, 
the  Pepiri-Guazu  was  described,  were;  A  full-flowing  river, 
with  a  wooded  island  in  front  of  its  month,  a  large  reef  in  front 
of  its  mouth,  and  that  this  mouth  is  upstream  of  the  Uruguay- 
Pita."  Another  Spanish  report,  written  in  1803,  inspired  by 
the  insinuation  of  1789  and  the  addition  of  1800,  said:  "A 
full-flowing  river,  with  a  wooded  island  opposite  its  mouth, 
a  reef  within  its  mouth,  and  situated  upstream  of  the  Uru- 
guay-Puitii.''  Subsequently  Oyarvide,  in  a  reimrt  written  at 
the  beginning  of  this  century,  and  Cabrer  in  another  finished 
at  Buen  )S  Ayres  in  1835,  reproduced  the  invention  of  Alvear, 
but  did  not  venture  to  repeat  the  supposed  passage  of  the 
instructions  of  1761  and  1.758.  Tlie  report  of  1892  of  the  de- 
partment of  foreign  affairs  of  the  Argentine  Kepublic,  "adoj)t- 
ing  a  supposed  quotation  by  one  of  the  numerous  writers  who 
have  discussed  this  (juestion  in  the  press,"  gave  a  different 
wording  from  those  of  1800  and  1805;  ''and  it  is  thus,"' con- 
tinued the  Brazilian  case,  ''that  the  inventionof  1789, passing 
through, successive  additions  and  transformations,  naches  the 
presence  of  the  arbitrator  in  the  final  form  in  which  it  is  about 
to  be  destroyed." 

The  Brazilian  case  then  proceeded  to  show  that  in  the  spe- 
cial instructions  given  to  the  commissioners  of  the  second 
party  on  July  27,  1758,  no  such  passages  as  those  above  quoted 
appeared.  The  agent  of  Brazil  ha<l  found  in  the  archives  at 
Simancas  the  Spanish  text  of  the  special  instructions,  of  which 
he  produced  a  duly  authenticated  copy.  It  said  nothing  as  to 
the  mouth  of  the  Pepiry  being  above  the  Uruguay-Pita,  nor  as 
to  any  island  or  reef.  Thus  disappeared,  said  the  Brazilian 
case,  "one  of  the  two  documents"  on  which  the  Argentine 
Government  based  its  case,  the  other  being  the  Map  of  the 

Courts. 

By  the  third  article  of  the  special  instrue- 
Contenu  of  the  Bpe- ^j^^j^   ^|j^   commissioners  were  instructed  as 

ciallnatnictionsof  ^•^jU^^^.jj.  . 

1768. 

'*  The  commissioner  of  His  Catholic  Majesty 
shall  go  to  the  village  of  8.  Nicolas,  and  see  that  the  canoes, 
guides,  and  rowers  are  ready,  so  that  when  the  commissioner  of 
His  Most  Faithful  Majesty  arrives,  they  may  at  once  proceed  to- 
gether to  that  of  /S'.  Xavier,  where  they  shall  embark  upon  fh^ 
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rafi9  they  voill  have  constructed  there  with  the  canoeSy  and  tliey 
shall  ascend  the  Uruguay  until  they  meetj  on  its  western  hankj. 
the  mouth  of  the  river  Pequirij  or  Pepiri^  which  they  shall  enter ^ 
continuing  up  its  stream  as  far  as  its  principal  source^  or  as  far 
as  the  canoes  can  reach.  From  this  point  they  shall  send  a 
party  on  foot  to  survey  on  the  highest  ground  the  principal 
head  of  the  nearest  river  that  flows  into  the  Ygnassii,  upon 
discovering  which,  if  they  find  that  the  canoes  can  be  carried 
on  men's  shoulders,  the  commissioner  of  His  Catholic  Majesty 
shall  send  a  canoe  which  shall  return  by  the  same  river  with 
the  information,  and  with  the  order  that  the  boats  which  shall 
be  ready  on  the  Paran A  go  up  that  river  at  once  to  await  them  at 
the  mouth  of  the  Igua9u,  and  in  the  mean  time  the  provisions 
and  canoes  shall  be  conveyed  by  land  to  the  nearest  river  that 
empties  itself  into  the  Yguassii.'' 

By  the  fourth  article  the  commissioners  were  instructed  that 
in  the  determination  of  "the  principal  heads"  of  the  Pepiri, 
and  of  the  river  nearest  it  emptying  into  the  Igua^ii,  they 
should  seek  those  whose  waters  were  most  abundant,  but  that 
if  the  want  of  horses  and  baggage,  or  the  necessity  of  having 
their  provisions  and  canoes  carried  on  the  shoulders  of  Indians 
prevented  such  a  determination,  they  should  proceed  in  the 
spirit  of  their  general  instructions  (of  1751)  and  do  what  was 
equitable. 

By  article  5  they  were  to  descend  *'  the  river  nearest  to  the 
Pepiri  as  far  as  its  mouth  in  the  Igua^u,''  and  to  descend  the 
latter  "  as  far  as  its  Salto,"  when  they  were  to  proceed  over- 
land to  the  Parana. 

Article  6  was  as  follows : 

*-Art.  C.  If  the  head  of  the  river  that  empties  into  the 
Igua9<],  and  which  is  believed  to  be  near  that  of  the  Pepiri,  is 
not  found,  or  if  the  distance  between  them  is  so  great,  or  the 
ground  so  rough  that  they  think  the  canoes  can  not  oe  con- 
veyed overland,  they  shall  take  their  observations  at  the  spot 
they  are  able  to  reach,  and  they  shall  return  down  the  course 
of  the  Uruguay  as  far  as  the  village  of  Concepcion,  or  as  that 
of  S.  Xavier,  whence  they  shall  proceed  overland  to  that  of 
La  Candelaria,  and,  embarking  there,  they  shall  go  up  the 
course  of  the  Parang  as  far  as  the  mouth  of  the  Iguaj^iu,  which 
they  shall  ascend  as  far  as  its  Salto  (falls),  and  carrying  over- 
land the  canoes  they  may  have  taken  with  them,  or  building 
others  there,  if  they  can  not  carry  them,  they  shall  go  up  the 
latter  as  far  as  the  mouth  of  some  river  that  may  be  with  a 
slight  difference  in  the  same  longitude  in  which  they  consider 
the  heads  of  the  Pepiri  to  be;  and,  navigating  along  it  as  far 
as  they  can  they  shall  take  the  necessary  observations  in  order 
that  they  may  trace  upon  the  map  they  are  to  construct  a  line 
connecting  the  two  points  observed,"  I 

Digitized  by  VjKjOQIC 


2002         INTERNATIONAL  ARBITRATIONS. 

By  article  7  they  were  instructed  to  go  '*  from  the  place  which 

they  reach,"  down  the  stream  in  question  and  the  Igua|;u,  to 

the  mouth  of  the  hitter  in  the  Parand. 

An  examination  of  the  proceedings  of  the 

^^'^tr^r^^^.^*^  commissioners  in  1759  and  1760  would,  said 
1760;  the  Popiry. 

the  Brazilian  case,  show  that  they  exactly 

carried  out  their  instructions.  February  1, 1759,  they  started 
from  San  Xavier.  February  5  they  passed  the  mouth  of  the 
Mborore,  the  Spanish  commissioners  saying  in  their  diary: 
"It  is  also  the  extreme  point  reached  by  land  by  the  Indians 
of  Misiones,  who  do  not  venture  to  go  beyond  it  for  fear  of  the 
Oaribs."  February  20  they  passed  the  mouth  of  the  Guanum- 
baca.  JS^ext  day  they  passed  the  mouth  of  the  Paricay,  the 
Spanish  commissioners  recording  that  it  was  'Hhe  farthest 
point  reached  by  the  Indians  of  some  villages  of  Uruguay," 
when  coming  to  gather  mate.  As  far  Jis  the  Itacaray  the  com- 
missioners had  several  Indian  guides,  but  from  that  point  on 
only  one,  Francisco  Xavier  Arirapy.  Leaving  the  Great  Falls 
of  the  Uruguay  March  4,  1759,  they  reached  on  the  5th,  five 
miles  above  those  falls,  the  moutli  of  the  Pepiry,  which  was 
identified  by  the  Indian  guide.  In  view  of  the  fact,  however, 
as  the  Spanish  commissioners  stated  in  their  diary,  that  the 
river  so  identified  was  not  in  tlie  same  latitude  as  the  Pepiri 
of  the  map  of  the  courts,  and,  instead  of  being  above  the 
Uruguay- Pita,  as  represented  on  that  map,  was  below  it,  the 
commissioners,  "in  order  to  ratify  this  map,  and  to  remove  any 
sort  of  doubt  which  might  be  raised  against  the  testimony  of 
the  guide  who  was  the  only  one,  not  merely  among  those  present^ 
hut  among  the  inhabitants  of  all  the  villages  of  Misiones^  who 
could  give  any  evidence^  there  not  then  remaining  any  other  Indian 
who  had  navigated  the  river  above  the  falls^^^  resolved  to  ascend 
the  Uruguay  on  the  following  day  and  make  a  plan  of  the 
section.  Proceeding  accordingly,  they  found  on  the  opposite 
bank  of  the  Uruguay  "about  two  and  one-third  leagues"  above 
the  Pepiri,  as  the  Spanish  diary  stated,  "  a  large  river  which 
the  guide  said  was  the  Uruguay-Pita,  the  farthest  point  to 
which  his  knowledge  extended."  After  ascending  this  river 
for  a  short  distance,  the  commissioners  on  March  6  returned  to 
the  Uruguay,  which  they  ascended  till  interrupted  by  the  falls. 
Having  got  back  on  the  8th  of  March  to  the  Pepiri  or  Pequiry, 
the  commissioners  drew  up  and  signed  a  formal  declaration, 
recognizing  and  identifying  the  stream  as  the  Pepiri  of  Article 
Y.  of  the  treaty  of  limits.    They  also  made  a  clearing,  iu  the 
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middle  of  which  they  left  a  tree  standing,  on  which  they  placed 
a  cross  with  the  letters  "  R.  F.  Anno  de  1759,"  carved  on  the 
arms. 

From  this  point  a  party  was  sent  to  ascend 
The  Santo  Antonio,  tlie  Pepiry  and  discover  the  sources  of  the 

stream  flowing  in  the  opposite  direction  into 
the  Igua^ii.  March  29,  this  party  came  to  a  fork  in  the  Pepiry, 
where  the  river  divided  into  two  branches.  To  the  smaller 
branch,  coming  from  the  northeast,  they  gave  the  name  of  the 
Pepiry-Mini.  The  larger  branch,  coming  from  the  northwest, 
they  ascended  till  on  March  31, 1759,  they  found  the  channel 
obstructed  by  a  fall.  They  had  then  traveled  24J  leagues  from 
the  mouth  of  tlie  Pepiry.  They  then  decided  to  go  back,  and, 
in  accordance  with  article  6  of  their  special  instructions,  to  go 
down  the  Uruguay  and  ascend  the  Igua^fi,  in  order  to  find  the 
river  opposite  the  Pepiry.  «Tuly  10,  1759,  the  commissioners 
entered  the  Igua^^fi.  Above  the  Great  Falls  of  the  Iguana  the 
explorers  found  a  stream  whose  sources  they  thought  could 
not  be  far  from  those  of  the  Pe])iry.  It  was  decided  that  two 
geographers  should  ascend  this  stream,  to  which  was  given 
the  name  Santo  Antonio.  In  order  however  that  other  surveys 
might  not  be  delayed,  the  exploration  of  the  S.  Antonio  was 
ultimately  left  to  the  Spanish  geographer,  Francisco  Millau. 
He  ascended  the  S.  Antonio  as  far  as  the  falls  called  Salto  de 
S.  Antonio,  afterward  Salto  Patricio.  He  continued  his  ex- 
plorations beyond,  but,  finding  need  of  assistance,  which  the 
commissioners  were  then  unable  to  give,  was  recalled.  He  had 
then  gone  beyond  the  S.  Antonio,  and  had  descended  for  some 
distance  a  river  which  he  supposed  to  be  the  Pepiry.  Ho 
returned  down  the  S.  Antonio  and  rejoined  the  commissioners 
December  30, 1759,  at  their  encampment  on  that  river.  Maps 
were  made  to  show  the  work  accomplished.  The  degrees  of 
longitude  were  not  marked  on  them,  owing  to  the  lack  of  obser- 
vations. But  the  Pepiry  was  marked  on  them  as  the  Pepiry- 
Gua^fi  to  distinguish  it  from  its  tributary  the  Pepiry-Mini,  the 
word  guagii  meaning  large,  and  the  word  mini  small.  It  was 
then  customary  thus  to  distinguish  the  principal  river  from  its 
affluent,  where  both  had  the  same  name.  Thus,  from  1700  the 
old  Pepiry  or  Pequiry  came  to  be  called  the  Pepiry-Guafu, 
though  it  was  also  often  called  the  Pequiry  on  Spanish  maps. 
To  the  demarcation  of  1759  the  Argentine 
oijeotions  to  the  Government  had,  said  the  Brazilian  case, 
n69-%60*^  **' objected,  (1)  that  the  commissioners  surveyed 

a  false  Pepiry,  (2)  thnt  they  left  their  work 
incomplete,  and  (3)  that  they  mistook  tor  the  sources  of  the^Jp 
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Pepiry,  which  Millaa  supposed  that  he  had  foand,  those  of 
auother  river  which  flowed  into  the  Parana.  The  second  and 
third  objections  were  well  founded  in  fact,  bat  nothing  of  im- 
portance could  be  deduced  from  thera.  The  only  objection  of 
importance  was  the  first,  since  the  S.  Antonio  was  indisputa- 
bly the  river  which  formed,  with  the  Pepiry  actually  adopted, 
the  most  natural  direct  line  between  the  Uruguay  and  the 
Igua5fi.  As  to  the  first  objection,  it  was  to  be  observed  that 
the  commissioners  were  instructed  to  adopt  ^^  the  most  visible 
and  lasting  natural  boundary,''  without  taking  "  into  consider- 
ation any  small  portion  of  territory."  It  had  also  been  shown 
that  the  description  of  tlie  Pepiry  which  the  commissioners 
were  supposed  to  have  disregarded — *^  a  full-flowing  river  with 
a  wooded  island  in  front  of  its  mouth,  a  reef  within  its  mouth 
and  upstream  of  the  Uruguay-Puita" — was  not  in  their  in- 
structions. Nevertheless,  all  these  supposed  features  might 
be  found  in  the  Pepiry  of  1759,  except  its  being  above  the 
Uruguay-Pita. 

The  alleged  passage  in  the  commissioners' 
M  f  ^c^urtB*  ^^structions  having  been  shown  not  to  exist, 
the  only  other  document  on  which  the  Argen- 
tine objection  rested  was,  said  the  Brazilian  case,  the  Map  of 
the  Courts  of  1749.  But  this,  too,  supported  the  Brazilian 
claim,  since  it  could  be  shown  that  the  commissioners  of  1759 
surveyed  the  Pepiry  of  the  Map  of  the  Oourts,  and  that  the 
river  of  the  recent  Argentine  pretension  was  much  to  the  east. 
In  order  to  establish  these  positions  the  Brazilian  case  entered 
into  an  historical  examination  of  the  cartography  of  the  region 
in  the  sixteenth  Tind  seventeenth  centuries.  The  first  docu- 
ment, said  the  Brazilian  case,  in  which  mention  was  made  of  a 
tributary  of  the  Uruguay  called  the  Pepiry  was  La  Argentina^ 
a  chronicle  of  the  provinces  of  the  river  Plate  written  by  the 
Paraguayan  Eui  Diaz  de  Guzman,  and  concluded  in  1612. 
The  first  map  in  which  an  affluent  of  the  right  bank  of  the 
Uruguay  appeared  under  the  name  of  the  Pepiry  was  that 
which  the  Jesuits  of  Paraguay  presented  to  Father  Caraffa, 
who  was  prefect-general  of  the  Society  of  Jesus  from  1645  to 
1649.*  This  map  contained  nothing  favorable  to  one  side  or  the 
other.  It  was  deservedly  praised  by  d' Anville,  but  at  the  time 
when  it  was  made  information  in  regard  to  the  Upper  Uruguay 


'  It  was  engraved  at  Amsterdam  by  Gerard  Coeck,  and  published  in  Vol. 
XI.  of  the  Ail<i8  Mqjor  of  Johan  Blaeuw,  Amsterdam,  1662. 


Digitized  by  ^ 


ioogle 


BRAZILIAN-ARGENTINE    BOUNDARV.  2005 

was  very  vague,  as  was  shown  by  the  fact  that  the  Great  Falls 
did  not  appear  iu  it.  The  second  map  of  the  Jesuits  came  in 
1722J  This  map  was  engraved  at  Rome  in  1726,  and  was  dedi- 
cated to  the  prtfect-general,  Tamburini.  In  this  map  there  ap- 
peared for  the  first  time  in  the  Upper  Uruguay  the  Great  Falls 
and  the  rivers  Uruguay  Pita  and  Uruguay-Mini^  affluents  of  the 
left  bank,  besides  other  unnamed  tributaries.  It  was  therefore 
the  first  map  in  which  the  positions  of  the  Pepiry  and  the 
Uruguay-Pita  could  be  certainly  determined,  for,  while  it  was 
easy  to  confiise  the  names  of  rivers  and  to  transfer  them  from 
one  to  another,  there  was,  said  the  Brazilian  case,  ^*  only  one 
8alto  Grande  (Great  Falls)  in  all  the  Upper  Uruguay. ^^  None  of 
the  maps  from  1722  to  1750  embodied  any  new  information  as  to 
the  course  of  the  Uruguay,  or  as  to  the  names  and  positions 
of  its  affluents.  In  1730  a  second  edition  of  the  map  of  1722 
was  published  at  Augsburg  by  Seutter.  In  1732  Petroschi 
engraved  at  Rome  *'  the  third  map  sent  from  Paraguay  hy  the 
Jesuits  of  that  province,  and  presented  by  them  to  Father  F. 
Retz,  general  prefect  of  the  society."  In  1 733  d' Ariville,  basing 
his  work  on  the  three  maps  of  the  Jesuits  of  Paraguay,  com- 
posed his  Carte  du  Paraguay,  appended  to  Vol.  XXI.  of  the 
Lettres  £difiantes  et  Curieuses  ecrites  des  Missions  Etrangeres^ 
far  quelques  Missionnaires  de  la  Gompagnie  de  Jesus. ^  In  1748 
the  map  of  South  America  by  d'An  ville  was  published.  These 
were,  said  the  Brazilian  case,  the  only  maps  between  1722  and 
1750  in  which  were  given  "  the  Uruguay,  the  Great  Falls,  the 
Pepiry,  the  Uruguay-Pita  or  Puitd,  and  tlie  Uruguay-Mini.'^  In 
all  of  them  the  Uruguay- Pita  appears  below  the  Great  Falls  of 
the  Uruguay,  as  an  affluent  of  the  left  bank,  and,  lower  still,  on 
the  opposite  bank,  is  the  Pepiry  of  the  Jesuits.  "Therefore," 
said  the  Brazilian  case,  *'the  Pepiry  of  the  Jesuits  is  a  river 
situated  in  the  present  Argentine  territory  of  Misiones;  it  is  not 
the  Pepiry  or  Pequiry  of  the  map  of  1749,  since  this  is  the  first 
river  above  the  Great  Falls,  and  still  less  can  it  be  the  Chapeco 
( Pequiry- Guazii  of  the  Argentines)  because  this  is  much  more 
distant  from  the  Great  Falls  (Salto  Grande)  and  from   the 

*At  tliis  point  the  Brazilian  case  diHcnssed  and  pronounced  erroncouH 
certain  statemeDts  in  the  pamphlet  by  Dr.  Zeballos,  entitled  MisioiieSy  in 
regard  to  the  nia])8  of  G.  Sanson  (16()8),  and  Onillannio  de  I'lsle  (1703). 

***Le  Paraguay  |  ou  les  RR.  PP.  do  la  Gompagnie  de  .Jeans  |  ontr^pandu 
lenrs  MinHions  |  par  le  S""  d'Anville  |  (i^^oji^raphe  du  Koi  |  Octobre  1733." 
There  is  a  SpaniRh  edition,  of  1757,  of  this  map  in  the  translation  of  the 
Edifying  Letters, 

Digitized  by  VjOOQIC 


2006  INTERNATIONAL  ARBITRATIONS. 

Pepiry  of  the  maps  of  the  Jesuits  and  d'Auville."  Moreover, 
according  to  Father  Pedro  Lozano,  chronicler  of  the  Society  of 
Jesns  in  Paraguay/  the  Uruguay-Pita  was  a  rivet  whose  mouth 
lay  below  the  Great  Falls,  and  he  also  described  the  Pepiry  as 
being  below  those  falls.  It  thus  appeared  that  the  Pepiry  of 
the  Spaniards,  like  the  Uruguay-Pita  of  the  Spaniards,  prior 
to  1749,  was  a  stream  below  the  Great  Palls  of  the  Uruguay. 
In  the  Map  of  the  Courts  the  Pepiry  or  Pequiry  appeared  as 
a  stream  above  those  falls.  This  was  accounted  for  by  the  fact 
that  this  map  was  of  Portuguese  origin,  and  gave  as  the 
Pepiry  the  Pequiry  of  the  Brazilians  of  S.  Paulo,  the  first  river 
above  the  Great  Falls.  On  the  same  map,  however,  the  mouth 
of  the  Pepiry  is  above  that  of  the  Uruguay-Pita,  while,  on  the 
ground,  the  commissioners  of  1759,  following  the  information 
given  by  the  guide  Arirapy,  found  the  Uruguay- Pita  above 
the  Pepiry.  This  circumstance  the  Brazilian  case  explained 
thus:  In  the  maps  of  the  Jesuits,  both  the  Pepiry  and  the 
Uruguay-Pita  have  their  mouths  below  the  Oreat  Falls.  The 
Portuguese  Government,  in  the  map  of  1749,  while  locating 
the  Pepiry  or  Pequiry,  according  to  the  information  of  the 
Paulistas,  above  the  Great  Falls,  made  no  change  in  the 
position  which  the  maps  of  the  Jesuits  and  those  of  d'Anville 
ascribed  to  the  Uruguay-Pita.  The  divisional  line  did  not 
pass  along  the  latter  river,  and  hence  its  position  on  the  map 
was  not  a  point  of  imporl  ance  or  even  of  interest.  After  1750, 
the  Jesuits  of  the  missions  gave  the  name  of  Pepiry  to  the 
first  river  above  the  falls,  no  doubt  preferring  as  a  boundary 
the  Brazilian  Pequiry  or  Pepiry,  more  to  the  east,  to  their  old 
Pepiry  below  the  falls.  In  reality,  when  the  commissioners  in 
1759  made  their  journey  from  S.  Xavier  in  search  of  the 
Pepiry,  all  the  old  names  of  the  affluents  of  the  left  bank  of 
the  Uruguay,  as  given  in  the  maps  of  the  Jesuits  and  in  the 
descriptions  of  Lozano,  had  been  changed.  The  names  Ya>gu- 
arape,  Nucord,  S.  Juarij  Yriboba^  and  Uruguay-Pita  were  not 
then  known  below  the  Great  Falls.  The  commissioners  of 
1769  did  not,  said  the  Brazilian  case,  change  the  position  of 
the  Pequiry  or  Pepir}^  of  the  Map  of  the  Courts;  but  the  name 
of  Urugnay-PiUl  had  changed  its  place.  It  had  been  trans- 
ferred from  a  river  whose  mouth,  according  to  that  map,  was  41 
kilometers,  or  22  miles  below  the  Great  Falls,  to  another  which 
discharged  itself  22  kilometers,  or  11.8  miles,  above  those  falls 


History  of  the  Conquest  of  Paraguay,  Rio  de  la  Plata,  and  Tucamau. 
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and  above  the  moath  of  the  Pepiry.  To  this  second  Uruguay- 
Pitsi,  now  the  Guarita,  the  Spanish  commissioners  gave,  after 
1788,  the  name  of  Mberuy,  removing  then  to  another  river  more 
to  the  east  the  name  of  Uruguay-Pita,  and  wishing,  after  these 
two  successive  removals,  to  And  above  the  mouth  of  the  third 
river  of  that  name  the  Pequiry,  or  Pepiry,  whose  mouth,  accord- 
ing to  the  Map  of  the  Courts,  was  indeed  above  an  Uruguay- 
Pita,  but  above  the  Uruguay- JHtd  of  the  maps  of  the  Jesuits  and 
ofd^AnvillCj  which  was  beloic  the  Great  Falls  and  below  the  point 
where  the  Uruguay  turns  to  the  south.  The  position  of  the  Pe- 
piry, or  Pequiry,  was  perfectly  determined  in  the  map  of  1749 
by  the  ^'unalterable  and  immovable  landmark  of  the  Great 
Falls  (Salto  Grande)."  The  name  Uruguay-Pitil  was  found 
neither  in  the  treaty  of  1750,  nor  in  the  general  instructious  of 
1751,  nor  in  the  general  instructions  of  1758;  but,  if  the  com- 
missioners of  1759  had  been  charged  with  the  survey  of  the 
Uruguay-Pita,  it  would  have  been  their  duty  to  look  for  it 
where  the  Map  of  the  Courts  located  it,  below  the  Great  Falls, 
especially  as  the  names  of  places  were  so  variable  in  that  re- 
gion. The  really  important  point  to  be  determined  in  the 
demarcation  of  1759  was,  said  the  Brazilian  case,  whether  the 
Pepiry  or  Pequiry  of  the  map  of  174I>  was  the  Pepiry,  after- 
ward called  the  Pepiry-Gua^u,  pointed  out  by  the  Indian 
Arirapy  and  then  surveyed,  or  whether  it  was  the  Chapeco,  to 
which  the  Spanish  commissioners  after  1789  gave  the  name  of 
Pequiri-Guazii.  A  comparison  of  longitudes,  said  the  Brazil- 
ian case,  gave  the  following  results: 

1.  Longitude  of  the  mouth  of  the  Pepiry-Guavft,  the  Bra- 

zilian bonndary : 
(a)  On  the  map  of  the  Brazilian-Argentine  Joint  Com-  w.  of  Greenwich. 

mission  (No.  25  A) 53^^    48'     19" 

(6)  On  that  of  1719  of  the  Plenipotentiaries,  according 

toM.  EmileLeva8seur(Xo.8A) 53'    46'     22" 

Difference  between  these  two  longitudes 0^    01'     57" 

2.  Longitude  of  the  mouth  of  the  Chapeco  (Pepiry-Ciuazri, 

according  to  the  Argentines),  boundary  claimed  by  the 
Argentine  Republic.     (Map  of  the  Brazilian-Argentine 

Joint  Commission) 52'     59'     55" 

Difference  between  this  longitude  and  that  of  the  mouth 
of  the  Poqniry  or  Pepiry  in  the  map  of  1749  referred  to 
above,  according  to  M.  E.  Levasscur 0*^    46'   27" 

"Therefore,"  said  the  Brazilian  case,  "the  river  which  the 
map  of  1749  designates  as  the  boundary  is  not  the  Chai)ec6 
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or  Pequiri-Guazu,  as  the  Argentine  Republic  asserts;  it  is  the 
Pepiry-Gaafft,  the  old  Pequiry  of  the  Brazilians  of  S.  Paulo, 
the  boundary  of  Brazil  since  the  XVII.  century." 
A  comparison  of  the  distances  gave  the  following  results: 


1.  Distance  (alone  the  windings  of  the  river)  from  the 
Great  Falls  of  the  Uruguay  to  the  mouth  of  tlie  Pequiry 
or  Pepiry,  afterwards  ^epiry  •  Gua^fl,  the  Brazilian 
boundary : 

(a)  In  the  map  of  1749  of  the  Plenipotentiaries 

(b)  According  to  the  diarj'  of  the  demarcators  of  1759 
(1  league  and  J) 

(c4  In  the  map  of  the  Brazilian- Argentine  Joint  Com- 
mission   

2.  Distance  (along  the  tv-indings  of  the  river),  according  to 
the  map  of  the  Joint  Commission,  ft*om  the  Great  Falls 
of  the  rmguay  to  the  month  of  the  Chapec6  (the  Pe- 
qulri-GnazTi  of  the  Argentines),  the  boundary  claimed 
by  the  Argentine  Republic 


'Leagues.      Miles.   I  „^«% 


1.8 
1.6 


5.5 
5.0 


10.2 
9.2 


1.5  4.5  8.3 


26.9     I        80.7     I        149.5 


"Therefore,"  said  the  Brazilian  case,  "the  river  along  which, 
in  the  map  of  1749,  the  red  line  passes  which  marks  the  bound- 
ary defined  in  the  treaty  of  1750  is  the  Pepiry-Gua^fi  which 
Brazil  defends,  and  not  the  Pequiri-Guazu  of  the  Argentine 
pretension.'' 

Having  thus  answered  all  the  objections  to 
Treaty  of  1777;  De-  the  demarcation  of  1759-CO,  the  Brazilian  case 

^»a^^  proceeded  to  show  that  it  was  approved  and 

ratified  in  1777.  By  a  treaty  signed  at  El  Pardo 
February  12,  1761,  the  treaty  of  1750  was  annulled.  This,  as 
the  Brazilian  case  maintained,  was  due  on  the  one  hand  to 
the  intrigues  of  the  Jesuits,  as  well  as  on  the  other  to  the 
reluctance  of  the  Portuguese  to  surrender  Golonia  do  Sacra- 
mento. In  1762  war  broke  out  between  Spain  and  Portugal, 
in  consequence  of  European  complications.  By  the  Peace  of 
Paris  of  February  10,  1763,  it  was  provided  that,  as  to  the 
Portuguese  colonies  in  America,  the  status  quo  ante  helium 
should  be  restored.  This  stipulation,  however,  was  not  car- 
ried out  in  South  America,  and  war  between  the  two  crowns 
continued  there.  But  in  1776  a  committee  was  appointed,  by 
order  of  the  King  of  Spain,  to  consider  the  question  of  limits. 
This  committee  consulted,  an.ong  others,  Don  Francisco  de 
Arguedas,  the  Spanish  commissioner  under  whom  the  Pepiry 
and  S.  Antonio  were  surveyed  in  1759;  and  it  used  in  its  delib- 
erations the  map  of  South  America  compiled  and  engraved  by 
Olmedilla,  cosmographer  to  the  King  of  Spain.  Negotiations 
followed  between  Spain  and  Portugal,  resulting  in  the  Prelim- 
inary Treaty  of  Limits  signed  at  San  Ildefonso  October  1, 1777. 
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This  treaty  restored  in  the  region  now  in  question  the  bound- 
ary of  1750,  and  in  so  doing  clearly  adopted  the  demarcation 
of  1759-60.  This  might  be  seen,  said  the  Brazilian  case,  by 
placing  side  by  side  Article  V.  of  the  treaty  of  1750  and  Arti- 
cle VIII.  of  the  treaty  of  1777,  thus: 


TREA.TY  OF  1750. 

Art.  V. — From  the  month  of  the 
Ibieni,  the  Line  shall  run  np  the 
course  of  the  Uruguay  until  reach- 
ing the  River  Pepiri,  or  Pequiri, 
which  empties  itself  by  the  Western 
bank  of  the  Uruguay;  and  it  shall 
continue  up  the  bed  of  the  Pepiri  as 
far  as  the  principal  source  thereof; 
from  which  it  shall  follow  along  the 
highest  ground  to  the  principal  head 
of  the  nearest  river  that  may  flow 
into  the  Rio  Grande  de  Curitiba,  oth- 
erwise named  Igna^ii.  The  Bound- 
ary shall  continue  along  the  bed  of 
the  said  river  nearest  to  the  source 
of  the  Pepiri,  and,  afterwards,  along 
that  of  the  Igua^^,  or  Rio  Grande  de 
Cnritiba,  until  the  point  where  the 
same  Igua^ti  empties  itself  by  the 
Eastern  bank  of  the  Parand;  and 
from  that  month  it  shall  go  up  the 
course  of  the  Paranl^,  to  the  point 
where  the  Igurey  joins  it  on  its 
Western  bank. 

Comparing  these  texts  in  the  light  of  the  fact  that  the  de- 
uiarcators  of  1759  gave  to  the  Pepiry  the  designation  of  the 
Pepiri-Gna§u,  and  called  the  connecting  affluent  of  the  Igua§ft 
the  S.  Antonio,  it  appeared  that  the  negotiators  of  the  treaty 
of  1777,  Souza  Coutinho  on  the  part  of  Portugal  and  the  Count 
de  Floridablanca  on  the  part  of  Spain,  fully  adopted  the  de- 
marcation of  1759,  which  had  then  been  entered  on  various 
maps,  including  that  of  Juan  de  la  Cruz  y  Olmedilla  of  1775, 
compiled  and  engraved  by  order  of  the  King  of  Spain.^    In 


TREATY  OF  1777. 

Art.  VIII. — The  dominions  of  both 
Crowns  being  already  defined  as  far 
as  the  entrance  of  the  River  Pequiri 
or  Pepiri-Gua^ii  into  the  Uruguay, 
the  two  High  Contracting  Parties 
have  agreed  that  the  divisional  Jine 
shall  follow  np  the  course  of  the  said 
Pepiri-GuaQu  as  far  as  its  principal 
source ;  and  thence  along  the  highest 
ground,  under  the  rules  given  in 
Article  VI.,  it  shall  continue  until  it 
meets  the  waters  of  the  Kiver  Santo 
Antonio,  which  empties  itself  into 
the  Grande  de  Cnritiba,  otherwise 
named  Iguayu,  running  downwards 
along  the  latter  until  it  enters  the 
Parang  by  its  Eastern  bank,  and 
continuing  thence  up  the  said  Pa- 
rana to  the  point  where  the  River 
Ygurey  joins  it  on  its  Western  bank. 


'The  Brazilian  case  said  that  this  map  had  been  severely  criticised  by 
Dr.  Zeballos  in  the  pamphlet  Misiones,  in  which  Olmedilln  was  said  to  be 
merely  an  engraver.  The  Brazilian  case  quoted  various  testimonies  as  to 
Olmedilla's  great  reputation  as  a  geographer  as  well  as  engraver,  and  ad- 
verted to  the  fact  that  a  copy  of  his  map,  now  in  the  roomH  of  the  Ameri- 
can Geographical  Society  at  New  York,  was  used  by  Humboldt  in  his 
travels  in  South  America.  ^  . 
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til  in  map  the  distance  between  the  8oarces  of  the  Pepiry  and 
tliose  of  the  S.  Antonio  was  correctly  given  as  aboat  17,5(H) 
metres,  or  9j  miles,  almost  exactly  the  distance  found  to  exist 
by  the  Brazilian-Argen  tine  joint  commission  of  1887. 

The  instructions  given  by  the  Spanish  Gov- 
^  of  1778-1779  *""  ernme^t  for  the  demarcation  of  the  boundary 
under  the  treaty  of  1777  "  defined,''  said  the 
Brazilian  case,  "  with  the  greatest  clearness  the  jwsitions  of 
the  rivers  Pepiry-Gua§u  and  S.  Antonio,"  precisely  as  Brazil 
claimed  them  to  be.  In  order  to  establish  this  fact,  the  Bra- 
zilian case  made  a  comparative  analysis  of  the  diary  of  the 
Spanish  commissioners  of  1759,  the  royal  instructions  of  June 
6,  1778,  signed  by  the  secretary  of  state  for  the  Indies,  Don 
Jos<^>  de  Galvez,  and  the  instructions,  drawn  with  greater 
detail,  by  General  Vertiz,  viceroy  of  the  provinces  of  the  river 
Plate,  and  approved  by  Carlos  III.  on  January  6,  1779.  The 
last-named  instructions,  however,  with  a  view  to  facilitate 
the  arrival  of  the  commissioners  "at  the  mouth  of  the  river 
Pepiri-(iuazii,"  directed  them  to  "  guide  themselves  by  the  course 
of  the  river  Uruguay- Piiitd^  as  far  as  its  confluence  with  the 
tHver  Uruguay,  because  at  the  distance  of  tico  leagues  and  one- 
third,  following  the  bank  of  tlie  river  Uruguay  in  a  westerly 
direction,  the  mcmth  of  the  river  Pepiri  will  be  found  on  the 
opposite  side."  The  specification  of  the  distance  of  two  and 
one-third  leagues  between  the  mouth  of  the  Uruguay-Pita  and 
that  of  the  Pepiry-Guavu  clearly  showed  that  the  instructions 
referred  to  the  Uruguay-Pita  whose  mouth  was  surveyed  in 
1759,  that  is  to  say,  the  second  river  to  whose  mouth  the  name 
of  Uruguay-Pita  was  given. 

The  commissioners,  however,  at  first  pro- 
PiDoeedixigi  of  the  ceeded  by  mistake  down  the  old   Trigoty, 
Commiiiioneri:  which  the  Guaranis  of  Misiones  supposed  to 
Idwi^ed'^^^*^'^  ^®  ^^^®  Uruguay-Pita,  and,  having  reached  the 
Uruguay,  proceeded  down  the  latter  in  order 
to  find  the  Pepiry-Guarfi,  which,  according  to  their  instruc- 
tions, should  have  l>een  two  and  one-third  leagues  downstream ; 
but,  as  their  starting  point  was  erroneous,  they  did  not  reach 
the  true  Pepiry-Gua<;n,  but  went  down  as  far  as  the  Apitereby, 
and,  returning  npsti^am,  conclude<l  that  the  river  now  called 
das  Antas  was  the  Pepiry  Gua^ft.    But,  when  they  returned 
to  their  principal  encampment,  the  surveyors,  finding  the  diary 
of  the  demarcation  of  1759,  learne<l  that  they  had  been  misled. 
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The  commissioners,  Gabral  (Portuguese)  and  Varela  (Spanish) 
then  seut  the  surveyors,  Saldanha  (Portuguese)  and  Gundin 
(Spanish),  back  to  search  for  the  true  Pepiry-Gua^ii,  giving 
them  for  that  purpose  an  extract  from  the  diary  of  1759.  Sal- 
danha descended  the  Eio  de  Picada  (the  old  Trigoty  and  false 
Uruguay-Pitil),  entered  the  Uruguay  and  proceeded  down- 
stream. Gundin,  before  descending  the  Uruguay,  went  up- 
stream, and  on  August  4  discovered  a  river  at  which  he  left  the 
inscription :  "  Te  Deum  laudamus.  Angnst  i,  1788.^^  On  July 
26  Saldanha  had  discovered  the  mouth  of  the  true  Uruguay- 
Pitil,  and  on  the  28th  that  of  the  Pepiry-Gua^u'i.  August  30, 
1788,  Gundin  arrived  and  also  recognized  the  river  as  the  true 
Pepiry-Gua^fi  of  the  treaty,  nailing  to  a  tree  a  plate  of  copper 
which  Varela  had  given  him  for  that  purpose,  and  upon  which 
were  engraved  the  following  words:  ^^Hncusqite  auxiliatnjt  ent 
nobis  Deus.  Pepiri-Gxiazu^  1788 J^  The  inscription  put  up  by 
Saldanha  on  July  28  was  this:  ''Sine  auxilio  tuo,  Domine^  nihil 
sumuH.  Pepiri-Gumu.  1788^  Thus,  by  common  accord,  was 
the  mouth  of  the  Pepiry-Gua^nl  of  the  treaty  recognized. 

But  in  the  following  year  the  Spanish  com- 
iloMtioii  raiaed  by  miggioner  Varela  raised,  said  the  Brizilian 

mii^w^  1789*  ^*®^'  *^®  question  at  last  to  be  decided  by 
'  arbitration,  by  asserting  that  the  demarcation 
of  1759  was  erroneous  and  that  the  Pepiry  or  Pequiry  of  the 
treaty  of  1750  was  the  river  discovered  by  Gundin  August  4, 
1788,  because  that  river  was  upstream  of  the  Uruguay-Pita. 
In  this  way  there  came  to  be  a  third  Uruguay-Pita,  even  more 
to  the  east  than  the  second,  of  1759;  and  it  was  claimed  that 
the  Pepiry-Guaju  should  be  transferred  farther  to  the  east. 
This  pretension  gave  rise  to  a  heated  discussion  between  the 
second  (or  adjunct)  commissioners,  Koseio  (Portuguese)  and 
Diego  de  Alvear  (Spanish).  The  latter,  under  the  instructions 
of  his  chief  Varela,  insisted  upon  a  joint  survey  of  the  river 
discovered  by  Gundin,  which  the  Portuguese  called  Caudaloso. 
The  principal  Portuguese  commissioner  i^erniitted  the  explora- 
tion to  be  made  with  a  view  to  obtain  the  consent  of  the  Span- 
iards to  a  complete  survey  of  the  true  Pepiry-Gua^'iu  The 
survey  of  Gundin's  river  was  made  by  Chagas  Santos  (Portu- 
guese) and  Oyarvide  (Spanish).  The  latter  gave  to  the  river 
the  name  of  Pequiri-Guazii,  which  was  never  recognized  by 
the  Portuguese.  Alvear,  in  his  instructions  to  Oyarvide  of 
I^Qvember  17,  1789,  directed  the  latter  to  *' survey  the  river 
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which  we  believe  to  be  the  true  Pepiry-Gua<;:u,  discovered  by 
oar  geographer  •  •  •  D.  Joaquin  Gundin,"  and  to  eudeavor 
to  ascertain  whether  there  was  in  the  immediate  neighborhood 
^^  another  river  whose  head  waters  lie  near  and  can  be  connected 
with  those  of  our  Pequiri,  and  which,  Howing  toward  the  north, 
shall  empty  into  the  Iguayfi,"  saying,  in  conclusion,  "The 
existence  of  such  a  river,  which  is  very  probable,  may  induce 
the  courts  to  choose  it  as  a  boundary  instead  of  the  San 
Antonio."^  Chagas  Santos  accompanied  Oyarvide  only  as  far 
as  the  source  of  the  liio  Gaudaloso  or  Pequiri-Guazti.  Oy^r> 
vide,  continuing,  discovered,  June  17,  1791,  the  sources  of  a 
river  to  which  he  gave  the  name  of  San  Antonio  Guazii.  The 
survey  of  the  S.  Antonio  of  the  treaty  had  been  made  by 
Ghagas  Santos  and  Oyarvide  in  1788,  and  that  of  the  Pepiry- 
Gua^ft,  from  its  mouth  to  the  source  of  an  eastern  branch,  by 
Joaquin  Felix  da  Fonseca  (Portuguese)  and  Oabrer  (Spanish) 
in  1789.  Gabrer  in  his  diary  stated  that,  being  unable  to  find 
the  mark  placed  at  the  principal  source  of  the  S.  Antonio,  ho 
and  Fonseca  had  concluded  that  the  Pepiry-Gua^ii  had  been 
improperly  named  and  that  they  wrote  upon  the  copper  plate 
which  Gundin  had  set  up  there  the  following  words:  ^'Pepiri 
proedato  nomine  vocor,  1790.^^  This,  said  the  Brazilian  case, 
could  not  have  been  done  with  Fonseca^s  knowledge.  He  had 
positive  orders  not  to  touch  the  inscriptions  placed  there  in 
1788.  Veiga  Gabral,  in  his  report  of  the  survey  made  by  Fon- 
seca, said  nothing  as  to  the  ^^Pepiri  proedato  nomine  vocor^^  nor 
did  it  appear  in  the  report  of  Gabrer,  transcribed  by  OyArvide,* 
nor  was  it  quoted  by  Alvear  in  his  discussion  with  lioscio. 
Gabrer,  in  fact,  wrote  his  diary  many  years  after  the  conclu- 
sion of  the  survey. 

The  Spanish  Government  did  not,  said  the 
NonappxoYal  of  the  Brazilian  case,  commit  to  its  commissioners 
^  t  ^*"^"  *^®  **®^  ^^  correcting  errors  of  the  previous 
demarcation,  and  it  never  took  into  considera- 
tion the  change  proposed  by  them  in  the  line  defined  by  the 
treaty  of  1777.  Oyarvide,  in  his  Memoria^  said:  "The  year 
1796  having  come  without  any  solution  of  the  contention  »s 
to  the  drawing  of  the  divisional  line  from  the  Uruguay  to  the 
Iguazu  •  ♦  ♦."^  And  in  his  diary:  "The  Gourtof  Ma*lrid 
never  replied.    Why,  we  do  not  know,  but  it  is  very  easy  to 

>  Calvo,  IX.  200. 
«Calvo,IX.289. 
3  Oyarvide,  Cttlvo,  X.  67,  ^  , 
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infer.  Nor  did  they  ever  acknowleilge  the  receipt  of  the  ])laiKs 
and  geographical  maps  which  were  sent  tliere  eveu  in  tripli- 
cate for  information  regarding  the  demarcation/* 

In  the  region  of  the  river  Plate,  said  the  Bra- 
MiTOserf  the  Term  j^m^jj  c2Lse,  the  Controversy  between  Brazil  and 
the  Argentine  Kepublic  was  commonly  called 
the  question  of  Misiones,  a  designation  which  certain  recent  Bra- 
zilian writers  had  adopted.  From  the  Argentine  point  of  view 
the  designation  was  proper,  since  the  controversy  turned  upon 
the  question  what  was  to  be  the  eastern  boundary  of  the  Argen- 
tine territory  of  Misiones;  but  from  the  Brazilian  and  historical 
point  of  view  it  was  improper,  since  the  territory  in  dispute  never 
formed  part  of  the  old  missions  of  the  Society  of  Jesus  in  Para- 
guay, afterward  called  by  the  Spaniards  Frovincia  de  Misiones, 
In  the  seventeenth  century  the  Spaniards  of  Paraguay  founded 
to  the  east  of  the  Paran4  and  north  of  the  Iguayu,  in  the  region 
called  Prorincia  de  OuayrUy  two  small  cities,  Guayra  or  Ciudad 
lieal  and  Villa  Bica.  At  the  beginning  of  the  same  century 
the  Jesuits  of  Paraguay  began  to  convert  the  Guarany  Indians 
in  that  region.  The  missions  and  cities  of  the  Guayra  were 
bounded  by  the  Igua9fi  on  the  south  and  the  Paranapanema  on 
the  north,  the  Parand  on  the  west,  and  the  Serra  dos  Agudos 
on  the  east.  Besides  the  missions  of  the  Guayra,  the  Jesuits 
had,  in  1630,  three  missions  to  the  west  of  the  Parand,  five 
between  the  Parand  and  the  Uruguay  (including  Assumpciou 
del  Acaraguay  or  Acarana,  the  nearest  they  had  to  the  Pepiry), 
and  three  to  the  east  of  the  Uruguay.  In  1630  and  1631  the 
Paulistas,  led  by  Antonio  Eaposo  Tavares,  attacked  and  de- 
stroyed, in  the  province  of  Guayra,  the  missions  of  S.  Miguel, 
S.  Antonio,  Jesus  Maria,  San  Pablo,  San  Xavier,  S.  Pedro, 
and  Ooncepcion  de  los  Gualachos.  ^'  We  have  come,"  said 
they,  *'to  drive  you  out  of  all  this  region,  because  these  lands 
are  ours,  and  not  those  of  the  King  of  Spain."  Collecting  then 
at  Loreto  and  S.  Ignacio  Mini  the  fugitive  Indians  of  the  other 
missions,  the  Jesuits  resolved  to  abandon  the  province  of  the 
Guayra  and  to  settle  in  the  territory  lying  between  the  Parana 
and  the  Uruguay.  The  transmigration  of  the  12,000  remaining 
catechumens  was  effected  in  1631,  under  the  direction  of  Fr. 
Montoya.  In  1632  the  Paulistas  took  Villa  Kica  and  Ciudad 
Beal;  and  in  the  following  year,  when  they  were  marching  to 
the  mouth  of  the  Igua^^fi,  the  missions  of  Santa  Maria  Mayor, 
near  the  Salto  Grande  (Great  Falls)  of  that  river,  and  that  of 
the  Nativicjad  of  the  Acaraig  were  hastily  evacuated.    From 

Digitized  by  VjVjOQ IC 


2014        INTERNATIONAL  ARBITRATIONS. 

1633  tlie  Paulistiis  remained  masters  of  all  the  territory  to 
the  east  of  the  Parana  and  to  the  north  of  the  Igua<;u.  In  1631 
the  Jesuits  of  Paraguay  began  to  extend  their  settlements 
to  the  east  of  the  Uruguay,  where  they  had,  as  before  stated, 
three  missions.  In  1636  they  had  fifteen,  included  between  the 
Uruguay  on  the  west,  the  Ijuhy  (then  liuii),  and  the  Serra  Geral 
on  the  north,  the  Ibicuhy  (then  Ibicuity)  and  the  Jacuhy  (Igay) 
on  the  south,  and  the  Ta<j[uary  (at  that  time  Tebieuary)  on  the 
east.  All  these  settlements  were  taken  by  the  Paulistas,  under 
the  command  of  Raposo  Tavares,  or  abandoned  by  the  Jesuits 
and  their  Indians  after  stubborn  fights  at  Jesus  Maria  and  S. 
Christoval  in  1636,  and  at  Caaro,  Caazapaguayfi,  Caslzapamini, 
and  S.  Nicolas,  in  1638.  Retiring  then  to  the  west,  the  Jesuits 
founded  between  the  Uruguay  and  the  Parana  the  missions  of 
Santo  Thome,  Ai)08toles,  San  Carlos,  S.  Jose,  Oandelaria,  Mar- 
tyres,  S.  Cosme,  Sant' Ana,  S.  Nicolas,  and  S.  Miguel.  That  of 
Assam  pcion,  founded  in  1630  on  the  right  bank  of  the  Uruguay 
and  of  the  Acaraguay  or  Acarana,  was  transferred  in  1638  to 
the  mouth  of  the  Mboron*.  The  chronicles  and  accounts,  either 
I)rinted  or  manuscript,  of  the  Jesuits  of  Paraguay  and  those 
of  S.  Paulo,  in  Brazil,  all  testified,  said  the  Brazilian  Case, 
that  shortly  after  the  Spaniards  and  their  missionaries  were 
driven  from  the  province  of  the  Guayra,  all  the  territory 
bounded  on  the  east  by  the  Parana  and  on  the  south  by  the 
Uruguay  was  under  the  sway  of  the  Paulistas.  After  1638 
they  freely  overran  all  tlie  lands  stretching  to  the  south  and 
east  of  the  Uruguay.  Subsequently  they  were  occupied  in  the 
discovery  and  working  of  gold  mines  in  the  interior  of  Brazil 
(Minas  Geraes  and  Goyaz)  and  in  the  west  (Matto  Grosso). 
The  Jesuits  were  thus  able  to  return  to  the  east  bank  of  the 
Uruguay,  removing  thither  in  1687  the  missions  of  S.  Nicolas 
and  S.  Miguel,  and  creating  five  others:  S.  Luiz  Gonzaga 
(1687),  S.  Borja  (1690),  S.  Lorenzo  (1691),  S.  Juan  Bautista 
(1698),  and  S.  Angel  (1706).  After  1706,  said  the  Brazilian 
case,  the  eastern  and  northern  boundaries  of  the  Spanish  oc- 
cupation in  the  territory  called  Misiones  never  varied.  To  the 
south,  forests  inhabited  by  savages  closed  all  communication 
with  the  territory  in  dispute.  To  the  west  and  north  of  the 
Parana,  S.  Xavier,  on  the  right  bank,  and  Corpus,  on  the  left, 
continued  to  be,  as  they  had  been  since  1(>41,  the  most  advanced 
Si>anish  i)ositions,  and  the  ne.irest  to  the  Brazilian  frontier  on 
the  Peciuiry  or  Pepiry,  afterward  Pepiry-Guayu.  The  afiinent 
Mbororc  remained  the  boundary  of  the  Spanish  |)08session8  on 
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the  Upper  Uruguay.  Thence,  upward,  the  Indiaus  of  Misiones 
did  not  venture  overland.  In  1759  they  still  went  up  in  their 
canoes  as  far  as  the  Itacaray,  but  in  1788  they  no  longer  went 
so  near  the  Brazilian  frontier.  Until  the  middle  of  the  eight- 
eenth century  the  Jesuits  of  Misioues  maintained  on  the 
Uruguay,  near  the  Yaboti,  or  Pepiry-Mini — above  the  Itacaray, 
but  to  the  west  of  the  Salto  Grande  of  the  Uruguay,  and 
therefore  of  the  Pepiry  or  Pequiry — a  post  of  observation  to 
give  notice  of  the  movements  of  the  Brazilians  of  S.  Paulo,  or 
Paulistas.  The  Spaniards  of  the  second  demarcation  were 
unable  to  find  a  single  guide  who  knew  the  Uruguay  above  the 
mouth  of  the  Cebollaty  (now  Turvo),  much  less  the  contested 
territory.  No  document  existed,  said  the  Brazilian  case,  by 
which,  except  when  they  went  with  the  Portuguese  to  make 
the  demarcation  under  the  treaties  of  1750  and  1777,  the  pres- 
ence of  Spaniards  in  this  territory  during  the  three  centuries 
comprising  the  colonial  period  could  be  proved. 

In  some  modern   Spanish  and  Argentine 
BoateofCabesade  maps.  Said  the  Brazilian  case,  the  route  was 
****  erroneously  marked  along  the  Igua5il  of  the 

famous  Spanish  expedition  led  by  Alvar  Kunez  Cabeza  de 
Yaca,  adelantado  and  governor  of  the  Eio  de  la  Plata,  which, 
setting  out  at  the  end  of  1541  from  the  coast  of  Santa  Cath- 
arina,  continued  by  land  as  far  as  the  city  of  Asuncion  of  Paru- 
gnay,  and  reached  its  destination  in  the  following  year.  On 
Map  VI.  of  the  Atlas  de  la  Confederation  Argentine,  by  Martin 
De  Moussy,  the  course  was  marked  along  the  northern  bank  of 
the  Iguayu;  the  Carta  Oeographica  de  la  Provineia  de  Corri- 
enteSy  dated  1865,  and  the  map  of  Cabrer  of  1802,  represented 
it  as  passing  along  the  southern  bank,  and  therefore  through 
the  contested  territory.  But,  said  the  Brazilian  case,  on  the 
map  of  Cabrer  itself  there  was  a  note  by  the  author  exactly 
describing  the  itinerary.  Both  Brazilian  and  Argentine  writers 
had  been  led  into  error  as  to  the  route  of  the  expedition  by  con- 
fusing two  rivers  of  the  same  name — one  the  Pequiry,  an  afflu- 
ent of  the  left  bank  of  the  ParanA,  and  the  other  the  affluent 
of  the  right  bank  of  the  Uruguay.  By  the  Commentaries  of 
Pero  Hernandez,  secretary  to  Cabeza  de  Yaca,^  it  appeared  that 

^  Comentarios  de  Alvar  Niiflez  Cabeza  de  Vaoa  adelantado  y  gonernador 
de  la  proulncia  del  Rio  do  la  Plata.  Scriptos  por  Poro  Hernandez  scriuano 
y  secretario  de  la  prouincia.  *  »  *  Yalladolid,  1555  in  4*^.  The  Con- 
greesional  Library  bau  tbis  edition,  a«  well  as  a  French  translation;  pub- 
lished in  1837,  by  Ternaux  Corapaus. 
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the  expedition  started  from  the  river  Ytabucii,  now  Itapacu, 
on  the  littoral  of  Santa  Oatharina,  ascended  the  range  of  moun- 
tains called  Serra  do  Mar,  went  through  tlie  table-land  of  Ouri- 
tyba,  crossed  over  from  the  left  to  the  right  bank  of  the  Iguaiju, 
thence  over  the  Tibagy  (Tibagi),  and,  after  following  the  left 
bank  of  this  affluent  of  the  Paranapanema,  crossed  several 
rivers,  among  them  the  Pequiry^  an  affluent  of  the  PararuU  and 
continuing  in  a  southerly  direction,  parallel  to  the  course  of  the 
latter  river,  reached  the  right  bank  of  the  Iguana  immediately 
above  its  Salto  Grande  (Great  Falls).  It  then  i>roceeded  down 
the  Igua^ii  as  far  as  its  confluence  with  the  Parand,  and  crossed 
the  latter  river  and  the  Paraguay.  The  most  ancient  chroni- 
cler of  Paraguay  and  the  river  Plate,  Eui  Diaz  de  Guzman, 
had  also  correctly  described  the  route  of  tlie  expedition.  The 
Dutch  and  French  cartographers  of  the  sixteenth  and  seven- 
teen centuries  at  once  noted  on  their  maps  of  Paraguay  the 
rivers,  settlements,  and  principal  geographical  and  ethno- 
graphical names  mentioned  by  Hernandez.^  Lozano  stated  iu 
1745  that  no  Spaniards  ever  saw  the  Pepiry;^  and  the  Pepiry 
of  Lozano  and  the  Jesuits  was  a  river  below  the  Great  Falls 
of  the  Uruguay,  in  the  Argentine  territory  of  Misiones.  The 
territory  in  dispute,  declared  the  Brazilian  case, "  was  indispu- 
tably discovered  by  Brazilians,  and  was  always  an  integral 
part  of  Brazil.'^ 

The  Argentine  claim  to  the  Brazilian  terri- 
^^^^^J^'  tory  to  the  east  of  the  Pepiry  Guayft  and  of 
the  Santo  Antonio  was,  said  the  Brazilian  case, 
of  very  recent  date.  The  Brazilian  case  reviewed  the  history 
of  the  unratified  Brazilian  Argentine  treaty  of  limits  of  De- 
cember 14, 1857,  and  maintained  that,  as  the  act  of  approval 
of  the  Argentine  congress  referred  to  the  rivers  "lying  more 
to  the  east  bearing  those  names  [Pepiri  Gua^u  and  Santo  Anto- 
nio], as  shown  by  the  operation  referred  to  in  Article  II.  of  the 

*  Among  others  the  maps  of  Paraguay  by  Jodocus  Hondius,  J.  Jans 
Bonias,  and  G.  Blaeu,  iu  which  the  following  names  are  met  with,  as  first 
given  in  the  Comentarioa :  Ytabuca  (Ytabucft  iu  the  Comentarios),  Anniriri 
(Aflirirf),  Cipopay  (Cipoyay),  Tocanguazu  (Tocanguacu),  Tibagi,  Taquarf, 
Abangobf,  Tocanguzir  (Tocangucir),  in  latitude  24^  30'  according  to  the 
Comentarioa,  Piquirf  affluent  of  the  Parana,  and  the  river  Ygna^ft,  Igua^ft, 
with  its  Salto  (Falls).  All  modern  historians  who  have  written  on  the 
expedition  have  treated  the  Comentarioa  as  the  only  incontestable  source  of 
information.  (Historia  Argentina  por  Luis  L.  Dominguez,  4th  editioU) 
Bufuos-Ayros,  1870,  i>.  58). 

«Hi8t.  de  la  Conquista  del  Paraguay,  Lib.  I.  Cap.  2  ^^  , 
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same"  (i.  e.,  the  rivers  *^  which  were  surveyed  in  1759  by  the 
delimitation  commissioners  under  the  treaty  of  January  13^ 
1750"),  it  must,  in  order  to  have  any  meaning  at  all,  have 
referred  to  the  rivers  actually  surveyed  and  adopted,  as  dis- 
tinguished from  the  Pepiry  of  the  Jesuits  below  the  Great 
Falls  of  the  Uruguay.  There  were  no  rivers  embraced  in  any 
operation  of  1759  east  of  those  actually  adopted — the  rivers 
defended  by  Brazil.  It  was  not  strange,  therefore,  that  Brazil 
should  have  insisted  upon  the  exchange  of  the  ratifications  of 
the  treaty  as  approved  by  the  Argentine  congress.  From  1859 
to  1876  negotiations  were  suspended,  but  in  the  latter  year 
they  were  renewed.  It  was  not  however  till  1881,  declared 
the  Brazilian  case,  that  the  pretension  of  the  Argentine  Gov- 
ernment was  clearly  defined.  A  decree  of  the  Brazilian  Gov- 
ernment, No.  2052,  of  March  16, 1859,  had  ordered  two  military 
colonies  to  be  erected  to  the  east  of  the  ChapeccS  and  Chopim 
in  the  province  of  Parand.  In  1881  the  minister  of  war  took 
measures  to  give  it  effect.  Thereupon,  a  report  having  been 
published  to  the  effect  that  two  colonies  were  aboat  to  be 
established  to  the  west  of  those  rivers,  the  Argentine  minister 
at  Bio  de  Janeiro  made  some  oral  representations  on  the  sub- 
ject. The  incident  did  not  give  rise  to  any  exchange  of  notes, 
but  it  revealed  the  fact  that  the  Argentine  Eepublic  consid- 
ered the  territory  to  the  east  of  those  rivers  contestable,  and 
assigned  as  the  eastern  boundary  of  the  Argentine  pretension 
the  rivers  Chapec6  and  Ohopim.  The  Argentine  Republic 
thus  revived  the  question  raised  in  1789  by  the  Spanish  com- 
missioners of  the  second  demarcation. 

^Nevertheless,  the  Argentine  Government 
could  not,  said  the  Brazilian  case,  have  been 
ignorant  of  the  settlements  of  the  Brazilians 
in  those  regions,  since  it  had  a  legation  at  Eio  de  Janeiro,  and 
official  documents  made  the  facts  public  as  eariy  as  1811.  In 
1841  the  president  of  the  province  of  S.  Paulo,  Raphael  Tobias 
de  Aguiar,  announced  in  his  report  to  the  provincial  legislative 
assembly  the  occupation  of  Campo  de  Palmas  by  two  expedi- 
tions from  Ourityba,  then  the  chief  town  of  a  comarca  form- 
ing a  part  of  that  Brazilian  province.  These  expeditions 
were  preceded  by  three  others,  namely,  one  from  Palmeiras 
in  1836,  uner  the  lead  of  Father  Ponciano  Jos4  de  Araujo, 
rector  of  that  parish,  and  Jos6  Joaquim  de  Almeida,  after- 
ward a  colonel  in  the  national  guard;  and  two  from  Guara- 
puava,  having  as  leaders  Jose  Ferreira  dos  Santos  and  ^^^ole 
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de  Siqueira  06rtes.  In  1840  a  company  of  the  mUitary  police 
of  S.  Paulo  (^•Municipaes  Pennaneutes^')  was  detached  to 
Oampo  de  Palmas  under  Oapt.  Hermogenes  Garneiro  Lobo. 
This  company  was  created  by  an  act  of  March  16, 1837,  of  the 
provincial  legislative  assembly  of  S.  Paulo  for  the  special  pur- 
pose of  occupying  Gampo  de  Palmas.*  And  the  persons  com- 
posing the  different  expeditious  being  in  hot  dispute  concern- 
ing the  division  of  the  land,  Lawyer  Joao  da  Silva  Oarrao, 
afterward  minister  of  state  and  senator  of  the  empire,  and 
ilaj.  Pinto  Bandeira  were  chosen  as  arJbitrators  to  settle  the 
difficulty.  April  4, 1840,  they  started  from  Gurityba,  and  they 
arrived  at  Gampo  de  Palmas  od  the  28th  of  May,  remaining 
there  until  August.  In  the  same  year  Gommander  Garneiro 
Lobo  founded  on  the  banks  of  the  stream  Gachoeira  the  vil- 
lage called  from  that  time  Gapella  de  Palmas.  Gampo  Ere, 
founded  in  1840,  was  the  most  advanced  post  of  the  Brazilians 
in  the  territory  in  dispute.  In  1840  37  farms  were  established 
in  Gampo  de  Palmas,  which  in  1850  had  nearly  36,000  head  of 
cattle.  In  1850  Gampo  Ere  had  5  farms.  The  lands  owned  by 
the  farmers  of  that  place  were  registered  by  the  collector  of 
Palmas  in  1855  and  1856.  In  1841  and  1844  Geu.  Antero  de 
Brito,  president  of  Santa  Gatharina,  another  Braziliao  prov- 
ince, protested  against  the  exercise  of  jurisdiction  by  the 
authorities  of  S.  Paulo  in  Gampo  de  Palmas,  maintaiuing  that 
all  the  territory  to  the  east  of  the  Pepiry-Guagii  and  of  the 
Santo  Antonio  belonged  to  the  province  of  Santa  Gatharina. 
The  protest  of  Santa  Gatharina  became  public  and  gave  rise 
to  discussions.  The  report  of  the  president  of  S.  Paulo  of 
1841  was  also  a  public  document,  printed  and  distributed. 
By  the  act  of  August  29, 1853,  the  general  legislative  assem- 
bly of  the  empire  detached  from  the  province  of  S.  Paulo  the 


1  In  the  BevUta  do  Insiituto  Hisiorioo  e  Geographico  do  Brazil  (Review  of 
the  Historical  and  Geographical  Institute  of  Brazil),  Vol.  XIV.  year  1851, 
pp.  425  to  438,  is  to  be  found  an  account,  the  translation  of  whose  title  is : 
''An  account  of  the  discovery  of  Campo  de  Palmas  in  the  Comarca  of 
Coritiba,  province  of  S.  Paulo,  of  its  colonization^  and  of  some  events 
which  occurred  there  to  the  present  month  of  December  1850,  written 
and  presented  to  the  Historical  Institute  by  Senhor  Joaquim  Jo66  Pinto 
Bandeira." 

At  page  430  the  following  occurs:  ''  •  «  «  but  as  the  proyincial 
assembly,  by  a  law  of  16*^  March,  1837,  had  created  a  company  of  mili- 
tary police  (municipaes  permanentes),  in  order  that  it  might  make  on  the 
part  of  the  government  the  discovery  of  these  plains,  the  government 
ordered  it  to  be  sent  there  to  protect  the  farmers." 
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comarca  of  Curityba,  raising  it  to  a  province  with  the  name  of 
Parana,  and  the  province  of  Santa  Catharina  claimed  from 
Parand  the  territory  to  the  south  of  the  Igua^u  and  to  the 
east  of  tlie  Santo  Antonio  and  the  Pepiry-Guagft,  which  it 
formerly  claimed  from  S.  Paulo.  By  an  act,  'So.  22,  February 
28, 1855,  of  the  legislative  assembly  of  Parand  the  settlement  of 
Palmas  was  made  a  parish.  Another  act  of  the  same  assem- 
bly, of  October  9, 1878,  raised  Palmas  to  a  town.  Later,  by 
other  acts  of  the  legislative  assembly  of  Parand,  Palmas  was 
raised  to  a  comarca,  and  in  this  district  a  second  parish  was 
created  whose  seat  was  the  village  of  Boa  Yista.  All  these 
public  acts,  said  the  Brazilian  case,  passed  withoat  protest 
from  the  Argentine  Government. 

For  seventy  years  the  Portuguese  maps,  then 
Axgeatixie  Kapt.  Brazilian  maps,  and  generally,  all  the  foreign 
maps,  gave,  said  the  Brazilian  case,  as  the 
boundary  between  Brazil  and  the  provinces  of  the  river  Plate, 
afterward  the  Argentine  Confederation  and  Argentine  Repub- 
lic, the  Pepiry-Gua§ii  and  the  Santo  Antonio,  as  claimed  by 
Brazil.  The  Argentine  Government  not  only  remained  silent, 
but  it  even  authorized  or  assisted  in  the  publication  of  maps 
which  represented  the  divisional  line  as  running  along  those 
rivers,  e.  g.,  the  Mappa  de  la  Bepublica  Argentina^  by  the 
engineers  Allan  and  Campbell,  dated  1855,  "  and  printed  by 
order  of  the  Argentine  Government ; ''  the  Confederacion  Argen- 
tina, of  1SG3;  the  Provincia  de  Corrientes,  of  1865;  the  well- 
known  Atlan  de  la  Confederation  Argentine,  by  V.  Martin  de 
Moussy,  '^ an  indisputably  official  publication;"  and  the  mai> 
of  1876,  made  by  the  engineers  A.  de  Seelstrang  and  A.  Tour- 
mente,  at  Buenos  Ayres,  specially  for  the  Argentine  central 
commission  at  the  Philadelphia  exhibition  in  J.876,  and  ap- 
pended to  a  book  which  was  profusely  distributed  at  the  time 
in  the  United  States  and  in  Europe  by  the  agents  of  the  Ar- 
gentine Government.  These  facts  led  the  Argentine  minister 
for  foreign  affairs  !N"ovember  20, 1889,  to  request  his  colleague, 
the  minister  of  public  instruction,  '^to  order  a  strict  revision 
of  the  text-books  of  national  geography,"  so  that  new  editions 
might  be  "in  accord  with  tlie  rights"  of  the  republic.  In 
consequence,  the  Argentine  Government,  November  20, 1889, 
promulgated  a  decree  denying  the  authority  on  questions  of 
limits  of  all  maps  that  were  not  approved  by  its  department 
of  foreign  affairs. 
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After  briefly  reviewing  the  prior  negotia- 
'^tioL  tions,  the  Brazilian  case  took  up  the  treaty 

of  September  28, 1885,  for  the  survey  of  the 
rivers  Pepiry-Guagu,  Santo  Antonio,  and  Chapeco,  and  of  the 
Chopim,  supposed  to  be  the  San  Antonio-Guazu  of  Oydrvide. 
The  joint  commission  entered  upon  its  labors  in  1887  and  con- 
cluded them  in  1890.  It  was  then  ascertained  that  tbe  S. 
Antonio-Guazii  of  Oy^rvide  was  the  river  Jangada.  The  Ar- 
gentine commission  proposed  to  survey  this  river,  but  the 
Brazilian  refused,  because  the  treaty  and  the  instructions  of 
1885  designated  the  Chopim.  The  Brazilian  Government, 
however,  agreed  that  the  survey  should  be  made.  September 
7, 1889,  was  concluded  the  treaty  of  arbitration.  Some  days 
after  its  ratification  the  republic  was  proclaimed  in  Brazil, 
and,  at  the  request  of  the  Argentine  minister  at  Bio  de  Janeiro, 
the  provisional  government  agreed  to  the  division  of  the  con- 
tested territory,  an  idea  favored  by  the  government  of  Buenos 
Ayres  since  1881.  January  25, 1890,  a  treaty  which  divided 
the  territory  of  Palmas  between  the  contracting  parties  was 
signed  at  Montevideo  by  representatives  of  the  provisional 
government  of  Brazil  and  representatives  of  the  Argentine 
Eepublic.  In  the  Argentine  liepublic  **this  solution  was 
received  with  great  enthusiasm."  In  Brazil "  it  produced  a 
sentiment  of  the  deepest  grief,  and  raised  unanimous  and 
vehement  protests."  Tlius,  said  the  Brazilian  case,  according 
to  the  phrase  of  an  illustrious  writer,  the  question  of  the  ter- 
ritory of  Palmas  ^^  passed  through  the  great  test  of  the  Judg- 
ment of  Solomon."  The  special  commissioners  elected  by  the 
Brazilian  congress  to  report  upon  the  treaty  of  Montevideo 
recommended  that  it  be  rejected  and  that  recourse  be  had  to 
arbitration.  This  report  was  approved  at  the  sitting  of  August 
4, 1891,  by  142  ayes  to  5  noes. 

February  6, 1895,  there  was  delivered  to  the 
The  Awaid.      representatives  of  the  contending  parties,  at 

the  Department  of  State  in  Washington,  by 
the  Secretary  of  State,  the  following  award  of  the  President, 
as  arbitrator: 

'^TheTreaty  concluded  September  7,1889,between  the  Argen- 
tine Ke])ublic  and  Brazil  for  the  settlement  of  a  disputed  bound- 
ary question  provides,  among  other  things,  as  follows: 

"'Article  I. 

"'The  contention  about  the  right  that  each  one  of  the  High 
Contracting  l*aities  judges  to  have  to  the  territory  ip  dispute 
between  them,  shall  be  closed  within  the  term  of  ninety  days 
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to  be  counted  from  the  ending  of  the  survey  of  the  land  in 
which  the  headwaters  of  the  rivers  Ghapeco  or  Peqirifjuazu 
and  Jangada,  or  San  Antonio-Guazu  are  found.  The  said 
survey  is  understood  to  end  the  day  on  which  the  commissions 
appointed  by  virtue  of  the  Treaty  of  September  28, 18.S5,  shall 
present  to  their  governments  their  reports  and  plans  referred 
to  in  Article  IV.  of  the  same  treaty. 

<'*Articlb  II. 

"^Should  the  time  specified  in  the  preceding  Article  expire 
without  an  amicable  solution  being  reached,  the  question  shall 
be  submitted  to  the  Arbitration  of  the  President  of  the  United 
States  of  America,  to  whom  the  High  Contracting  Parties  shall 
address  themi^lves  within  the  next  sixty  days^  requesting  him 
to  accept  that  Commission. 

"* Article  V. 

'^  ^  The  boundaries  shall  be  established  by  the  rivers  that 
either  Brazil  or  the  Argentine  Republic  has  designated,  and 
the  arbitrator  shall  be  invited  to  decide  in  favor  of  one  of  the 
Parties,  as  he  may  deem  just,  and  in  view  of  the  reasons  and 
the  documents  they  may  produce. 

"'Article  YI. 

" '  The  decision  shall  be  pronounced  within  the  term  of  twelve 
months,  countiugfrom  the  dateof  the  presentation  of  the  exposi- 
tions, or  from  the  latest  one,  if  the  presentation  be  not  made 
at  the  same  time  by  both  Parties.  It  shall  be  final  and  obliga- 
tory, and  no  reason  shall  be  alleged  to  obstruct  its  enactment.' 

"TheHigh  Contracting  Parties  havingfailed  to  arrive  at  an 
amicable  solution  within  the  time  stipulated  as  aforesaid,  have, 
in  accordance  with  the  alternative  provisions  of  the  Treaty, 
submitted  the  controverted  qaestion  to  me,  Grover  Cleveland, 
President  of  the  United  States  of  America,  for  Arbitration  and 
Award  under  the  conditions  in  said  Treaty  prescribed. 

"Each  Party  has  presented  to  me  within  the  time  and  in  the 
manner  specified  in  Article  IV.  of  the  Treaty,  an  Argument, 
with  evidence,  documents  and  titles  in  support  of  its  asserted 
right. 

"The  question  submitted  to  me  for  decision  under  the  treaty 
aforesaid  is,  which  of  two  certain  systems  of  rivers  constitutes 
the  boundary  of  Brazil  and  the  Argentine  Republic  in  that 
part  of  their  adjoining  territory  which  lies  between  the  Uru- 
guay and  Yguazu  Eivers.  Each  of  the  designated  boundary 
systems  is  composed  of  two  rivers  having  their  sources  near 
together  and  flowing  in  opposite  directions,  one  into  the  Uru- 
guay and  the  other  into  the  Yguazu. 

"The  two  rivers  designated  by  Brazil  as  constitutinfir  the 
boundary  in  question  (which  may  be  denominated  the  West- 
erly System)  are  a  tributary  of  the  Uruguay  and  a  tributary  of 
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the  Ygaazn,  which  were  marked^  recognized  and  declared  as 
boundary  rivers  in  1759  and  1760  by  the  Joint  Commission  ap- 
pointed under  the  treaty  of  January  13, 1750,  between  Spain 
and  Portugal,  to  locat<e  the  boundary  between  the  Spanish  and 
Portuguese  possessions  in  South  America.  The  affluent  of  the 
Uruguay  is  desiguated  in  the  report  of  those  commissioners  as 
the  Pepiri  river  (sometimes  spelled  Pepiry).  In  certain  later 
documents  put  in  evidence  it  is  called  the  Pepiri-Guazu.  The 
opposite  river  flowing  into  the  Yguazu  was  named  the  San  An- 
tonio by  the  said  Commissioners,  and  it  retains  that  name. 

"The  two  rivers  claimed  by  the  Argentine  Republic  as  form- 
ing the  boundary  (which  may  be  denominated  the  Easterly 
System)  lie  more  to  the  east  and  are  by  that  Republic  called 
the  Pequiri-Guazu  (flowing  into  the  tJrugnay)  and  the  San 
Antonio-Guazu  (flowing  into  the  Yguazu).  Of  these  two  rivers 
last  aforesaid,  the  first  is  by  Brazil  called  the  Chapeco  and  the 
second  the  Jangada. 

"Now,  therefore,  be  it  known,  that  I,  Grover  Cleveland, 
President  of  the  United  States  of  America,  upon  whom  the 
functions  of  Arbitrator  have  been  conferred  in  the  premises, 
having  duly  examined  and  considered  the  arguments,  docu- 
ments, and  evidence  to  me  submitted  by  the  respective  Parties 
pursuant  to  the  provisions  of  said  Treaty,  do  hereby  make  the 
following  decision  and  award: 

"That  the  boundary  line  between  the  Argentine  Republic 
and  the  United  States  of  Brazil  in  that  part  submitted  to  me 
for  arbitration  and  decision,  is  constituted  and  shall  be  estab- 
lished by  and  upon  the  rivers  Pepiri  (also  called  Pepiri-Guazu) 
and  San  Antonio,  to  wit,  the  rivers  which  Brazil  has  designated 
in  the  argument  and  documents  submitted  to  me  as  constitut- 
ing the  boundary,  and  hereinbefore  denominated  the  Westerly 
System. 

"For  convenience  of  identification,  these  rivers  may  be  fur- 
ther described  as  those  recognized,  designated,  marked  and 
declared  as  the  Pepiri  and  San  Antonio,  respectively,  and  as 
the  boundary  rivers,  in  the  years  1759  and  1760,  by  the  Spanish 
and  Portuguese  Commissioners  in  that  behalf  appointed  pur- 
suant to  the  treaty  of  limits  concluded  January  13, 1750,  be- 
tween Spain  and  Portugal,  as  is  recorded  in  the  offlcial  report 
of  the  said  commissioners.  The  mouth  of  the  affluent  of  the 
Uruguay  last  aforesaid,  to- wit,  the  Pepiri  (also  called  Pepiri- 
Guazii)  which,  with  the  San  Antonio,  is  hereby  determined  to 
be  the  boundary  in  question,  was  reckoned  and  reported  by  the 
said  commissioners  who  surveyed  it  in  1759  to  be  one  and  one- 
third  leagues  upstream  from  the  Great  Falls  (Sal to  Grande)  of 
the  Uruguay,  and  two-thirds  of  a  league  above  a  smaller 
affluent  on  the  same  side  called  by  the  said  Commissioners 
the  Ytayoa.  According  to  the  map  and  report  of  the  survey 
made  in  1887  by  the  Brazilian- Argentine  Joint  Commission, 
in  pursuance  of  the  treaty  concluded  September  28,  1886, 
between  the  Argentine  Republic  and  Brazil,  the  distance  from 
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the  Great  Falls  of  the  Uruguay  to  the  mouth  of  the  aforesaid 
Pepiri  (also  called  Pepiri-Guazu)  was  ascertained  and  shown 
to  be  four  and  one-half  miles  as  the  river  flows.  The  mouth 
of  the  afiduent  of  the  Yguazu  last  aforesaid,  to- wit,  the  San 
Antonio,  was  reckoned  and  reported  by  the  said  commission- 
ers of  1759  and  1760  to  be  nineteen  leagues  upstream  from 
the  Great  FaUs  (Salto  Grande)  of  the  Yguazu,  and  twenty- 
three  leagues  from  the  mouth  of  the  latter  river.  It  was  also 
by  them  reported  as  the  second  important  river  that  empties 
itself  on  the  south  bank  of  the  Yguazu  above  its  Salto  Grande; 
the  San  Francisco,  about  seventeen  and  one-fourth  leagues 
above  the  Great  Falls,  being  the  first.  In  the  report  of  the  Joint 
Survey  made  in  1788  under  the  treaty  of  October  1,  1777, 
between  Spain  and  Portugal,  the  location  of  the  San  Antonio 
with  reference  to  the  mouth  and  the  Great  Falls  of  the  Yguazu 
agrees  with  that  above  stated. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  afiixed. 

"Done  in  triplicate  at  the  City  of  Washington  on  the  fifth 
day  of  February  in  the  year  one  thousand  eight  hundred  and 
ninety-five,  and  of  the  Independence  of  the  United  States  the 
one  hundred  and  nineteenth. 

[SEAx.]  "Gbovbr  Cleveland. 

"  By  the  President : 
"  W.  Q.  Gbesham, 

"  Secretary  of  StateJ^ 

February  6,  1895,  the  Baron  de  Rio  Branco 
Eeoeption  of  tiie    announced  the  decision  of  the  arbitrator  to  his 
government.    lie  received  in  reply,  under  date 
of  February  7,  from  Senhor  Carlos  de  Carvalho,  Brazilian  min- 
ister for  foreign  afiairs,  the  following  telegram: 

"The  government  has  received  with  great  satisfaction  your 
telegram  announcing  the  favorable  solution  of  Misiones  ques- 
tion. Appreciating  your  work  and  that  of  the  special  mission, 
we  congratulate  you  in  the  name  of  the  country.  Present 
thanks  to  members  of  the  mission." 

On  the  same  day  the  President  of  the  republic,  Senhor  Pru- 
(lente  de  Monies,  extended  the  thanks  of  the  nation  in  the  fol- 
lowing terms:  "In  the  name  of  the  Brazilian  nation  I  thank 
you  for  your  never  to  be  forgotten  services  for  the  recognition 
of  its  rights." 

Senhor  Carlos  de  Carvalho  also  sent  to  Seiior  Garcia  Meron, 
the  Argentine  minister  to  Brazil,  then  at  Petropolis,  the  follow- 
ing telegram: 

"The  question  which  has  just  been  settled  in  a  manner  hon- 
orable to  South  American  civilization,  being  eliminated  from 
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the  friendly  relations  between  our  two  countries,  the  cultiva- 
tion of  those  relations  will  receive  a  stimulus  in  the  direction 
of  their  highest  utility,  as  is  demanded  by  republican  liberty 
and  counseled  by  the  interest  of  both  peoples,  who  will  remain 
more  closely  united  by  having  a  settled  boundary  line. 
"I  cordially  press  the  hand  of  your  excellency," 

The  Argentine  minister  telegraphed  an  appropriate  reply,  in 
these  terms: 

"Accept  my  thanks  for  your  telegram.  I  regard  the  ques- 
tion under  arbitration  which  has  just  been  decided  as  a  tri- 
umph of  both  our  nations,  which,  equally  strong,  patriotic,  and 
virile,  have  sought  on  the  ground  of  right  and  justice  a  noble 
solution  of  controversies  wliich  can  never  be  definitively  set- 
tled by  the  trausitory  and  ephemeral  right  of  force.  This  high 
example  given  to  the  sister  nations  of  America  by  the  two 
countries  which,  in  civilization  and  power,  stand  at  the  head 
of  the  South  American  continent,  will  in  the  future  bear  its 
fruit  as  an  honorable  international  precedent. 

"This  long-standing  controversy  being  ended,  nothing  can 
impede  the  union  every  day  closer  of  our  peoples,  called  to 
great  and  prosperous  destinies.  I  know  the  sentiments  of 
your  excellency  in  this  respect,  as  your  excellency  knows  mine, 
and,  relying  on  them,  I  return  the  cordial  pressure  of  your 
hand  extended  to  me,  and  repeat  the  expressions  of  my  sincere 
friendship." 

February  12, 1895,  President  Moraes  sent  the  following  tele- 
graphic message  to  the  President  of  the  Argentine  Kepublic: 

"A  great  popular  meeting,  attended  by  the  Argentine  min- 
ister, congratulates  the  two  friendly  nations  on  the  peaceful 
solution  of  the  h)ng  standing  question  of  the  Misiones.  Accept 
my  own  congratulations  for  such  happy  event;  receive  my 
affectionate  salutations." 

The  President  of  the  Argentine  Republic  replied: 

"  The  friendly  demonstrations  of  the  Brazilian  people  toward 
our  own,  of  which  your  excellency  is  so  kind  as  to  give  me 
notice,  are  cordially  responded  to  by  the  latter.  Both  peoples 
have  the  honor  of  showing  to  the  world  a  practical  application 
of  the  jmnciple  of  international  arbitration,  and  the  Argentine 
nation,  although  not  favored  in  the  decision  of  the  high  judge 
to  whom  the  solution  of  the  ancient  controversy  was  intrusted, 
congratulates  itself  on  the  disappearance  of  the  only  possible 
cause  of  dissension  with  its  former  ally,  with  which  its  con- 
stant desire  is  to  bind  closer  its  relations  with  the  ties  of 
friendship  and  common  interest. 

"  Please  accept  the  expression  of  my  sentiments  of  affection 
and  high  consideration." 
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The  mass  meeting  above  referred  to  sent  a  message  to  the 
Baron  de  liio  Bianco,  from  which  the  following  is  an  extract: 

"  The  Brazilian  and  Argentine  Republics,  in  celebrating  the 
victory  of  i>eace  and  right  by  arbitration,  are  offering  a  great 
and  fraitful  example  to  the  other  American  nations.  The 
heart  of  the  nation,  throbbing  with  joy,  welcomes  throughoat 
the  country  the  glad  news  ot  the  happy  event  whicli  puts  an 
end,  in  a  manner  so  honorable  to  both  nations,  to  a  long-stand- 
ing controversy." 

In  the  course  of  his  reply,  the  Baron  de  Rio  Branco  said: 

^'I  am  sure  that  the  award  of  the  illustrious  American,  who, 
animated  by  an  equal  regard  for  both  nations,  has  so  carefully 
and  conscientiously  exercised  his  functions  as  arbiter,  has  been 
received  with  satisfaction  in  the  Argentine  Republic,  and  that 
this  happy  and  honorable  event  will  tend,  as  all  Brazilians 
desire,  to  tiighten  the  bonds  of  friendship  which  unite  us  to  our 
former  allies  of  Caseros  and  Paraguay." 

The  representatives  of  the  Argentine  Republic  and  Brazil 
expressed  to  the  Secretary  of  State  of  the  United  States,  in 
official  notes,  their  appreciation  of  the  Prcvsident's  services  as 
arbitrator,  and  in  due  time  conveyed  in  the  same  manner  the 
thanks  of  their  respectiv^e  governments.* 

By  Article  IV.  of  the  treaty  of  arbitration, 

d!r**"fc  "it  was  provided  that  each  contracting  party 
should,  within  twelve  months  from  the  day  of 
the  receipt  of  the  arbitrator's  acceptance,  present  to  him  a 
statement,  or  case,  '<  accompanied  by  all  documents  and  titles 
tending  to  the  defense  of  its  rigbt,"  and  that,  "this  being  done, 
no  further  addition  can  be  made,  except  at  the  request  of  the 
arbitrator,  who  will  have  the  right  to  order  all  necessary  infor- 
mation." No  stipulation  was  made  for  an  exchange  of  cases; 
but  after  the  cases  were  presented  the  representative  of  Brazil 
proposed  to  the  representative  of  the  Argentine  Republic  that 
they  should  be  mutually  exchanged.    This  proposition  was 

'  Mr.  Jnan  S.  Attwell,  charge  d'affaires  ad  interim  of  the  Argentine  Re- 
public at  Washington,  in  a  note  of  May  7,  1«95,  inclosed  a  copy  of  an 
instruction  to  Dr.  Zebullos  from  the  minister  for  foreign  affairs,  in  which 
the  latter  said :  ''Although  the  decision  does  not  favor  the  interests  of  this 
government,  His  Excellency  the  President,  accepting  it  as  is  required  by 
our  agreement  with  the  Government  of  Brazil,  instructs  me  to  announce 
to  him  [the  President  of  the  United  States],  throuj^h  your  Excellency,  his 
acceptance,  and  at  the  same  time  to  retuiii  his  thanks  for  additional 
service  rendered  to  the  republic.'' 
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declined,  on  tlie  ground  that  the  treaty  did  not  authorize  it.^ 
The  representative  of  Brazil  then  applied,  through  the  Depart- 
ment of  State,  to  the  arbitrator,  asking  him  to  direct  an  ex- 
change of  cases,  on  the  ground  that  such  exchange  was  proper, 
if  uot  essential,  (1)  in  itself,  in  order  to  insure  a  certain  and 
satisfactory  termination  of  the  litigation,  and  (2)  under  the 
treaty  to  enable  the  respective  representatives  to  prepare  them- 
selves to  give  any  information  which  the  arbitrator  might  order. 
On  this  application  the  arbitrator  omitted  to  render  any  deci- 
sion, and  the  exchange  of  cases  was  not  made.  The  applica- 
tion was  thus  practically  denied.  In  view  of  this  fact  it  is 
manifestly  advisable,  if  an  exchange  of  cases  is  desired,  to  make 
an  express  provision  for  it  in  the  treaty. 


^  The  represeutative  of  the  Argentine  Republic  also  replied  that  he  had 
on  a  previous  occasion  suggested  that  authority  should  be  obtained  for  an 
exchange,  but  that  the  representative  of  Brazil  was  not  then  inclined  to 
cooperate  in  the  measure.  The  understandings  of  the  two  representatives 
on  this  particular  subject  were  not  in  accord,  but  this  difference  did  not 
affect  the  main  question. 
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ABBITEATIONS    BEFORE    UNITED     STATES 
MINISTERS. 

1.  The  Obavaibola  Boundary. 


By  a  convention  signed  at  Berne  December 
*''^^*^^*'^  31, 1873,  the  governments  of  Italy  and  Switz- 
erland agreed  to  submit  the  controversy  be- 
tween them  as  to  the  national  ownership  of  the  Alp  of  Gra- 
vairola  to  the  decision  of  two  commissioners  and  an  umpire. 
As  umpire,  Mr.  George  P.  Marsh,  United  States  minister  at 
Rome,  was  chosen,  and  he  was  authorized  by  his  government 
to  accept  the  appointment.^  Of  the  subject  of  controversy  Mr. 
Marsh  gave  the  following  description :  ^ 

"  The  Alp,  a  mountain  pasturing  ground  of  Gravairola,  which 
is  the  debatable  district,  is  an  irregular  triangle,  containing 
about  4,500  acres,  lying  on  the  eastern  slope  of  the  mountain 
chain  which  forms  the  watershed  between  the  Italian  valley 
of  the  Toceia,  or  Tosa,  and  the  Swiss  valley  of  the  Maggia,  in 
the  canton  Ticino.  The  Tosa  and  the  Maggia  both  empty  into 
Lago  Maggiore,  the  former  near  Pallanza,  the  latter  near 
Locarno.  The  height  of  the  pastures  of  Gravairola  above  the 
sea  is  from  4,600  to  9,000  feet,  and  they  are  accessible  by  rug- 
ged mule  paths  from  the  town  of  Grodo,  in  the  Yal  Tosa,  and 
from  that  of  Gampo,  in  the  Yal  Maggia,  and.  the  lowest  pas- 
sage from  Grodo  be.ing  over  a  ridge  nearly  7,000  feet  above  that 
village.  The  surface  of  the  Alp  is  everywhere  steeply  inclined 
to  the  east,  and  much  of  it  is  bare  rock,  but  it  contains  valua- 
ble i)astures  and  a  certain  extent  of  evergreen  forest.  There 
are  no  dwellings  upon  the  Alp,  except  a  few  rude  huts,  occu- 
pied by  the  herdsmen  and  dairymen  Irom  the  24th  of  June  to 
the  8th,  and  sometimes  15th,  of  September,  the  severity  of  the 
climate  rendering  the  district  uninhabitable  during  the  rest  of 
the  year.  From  the  Swiss  village  of  Gami)o  the  lower  limit 
of  the  Alp  may  be  reached  by  a  path,  barely  practicable,  in 
three  or  four  hours.  The  products  of  pastoral  industry  can 
be  transported  over  the  crest  of  the  mountain  by  men,  and  to 


'  Mr.  Fish,  Sec.  of  State,  to  Mr.  Marah,  AiigUHt  4,  1874,  MSS.  Dept.  of 
State. 
aMr.  Marsh  to  Mr.  Fish,  September  15,  1874.     (For.  Kt>l.  1875,  II.  749.) 
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some  exteut  by  mules;  bat  the  timber  from  the  forest  can  be 
carried  to  market  only  by  floating  it  down  the  torrent  Rovano, 
which  arises  iu  the  Alp,  and  thence  by  the  river  Maggia  to  the 
lake." 

Mr.  Marsh's  first  meeting  with  the  arbitra- 
ArbitralPiooeediiigs.  tors  was  held  at  Milan.  It  was  there  agreed 
that,  before  entering  upon  any  discussion,  the 
arbitrators,  the  umpire,  and  the  agents  should  visit  the  terri- 
tory iu  dispute.  They  accordingly  traversed  the  Alp  and  in- 
spected it,  aud  returned  to  Milan  by  way  of  Val  Maggia  and 
Lago  Maggiore  without  having  been  forty-eight  hours  out 
of  the  Kingdom  of  Italy.  It  was  then  arranged  that  the  arbi- 
trators should  examine  the  testimony  and  the  arguments,  and 
notify  Mr.  Marsh  in  case  they  should  be  unable  to  agree.  Mr. 
Marsh  then  left  Milan,  but  soon  received  a  telegram  requesting 
his  return,  as  the  arbitrators  could  not  agree.  He  returned 
September  16,  1874,  and  immediately  entered  upon  his  duties 
as  umpire.  The  proofs  of  the  parties  and  the  arguments  of 
the  agents  were  laid  before  him,  and  he  devoted  eight  days  to 
their  examination  and  the  preparation  of  a  decision,  which  he 
pronounced  in  Italian  on  Wednesday,  the  23d  of  Sej)tember. 

Mr.  Marsh  expected  when  his  decision  was 
The  Award.  pronounced  to  send  an  English  translation  of  it 
to  his  government,  but  he  omitted  subsequently 
to  send  either  a  translation  or  the  original  text.  For  the  fol- 
lowing authentic  copy  of  the  original  I  am  under  obligations 
to  the  Italian  Government  aud  the  United  States  embassy  at 
Kome: 

^LODO  PRONUNZIATO  DAL  SOPBA-ARBTTRO  GIOBGIO  P.  MARSH, 
£3.  SETTEMBUE  1874, 

Parere  di  Giorgio  P.  Marsh,  arbitro  supremo  nel  ''Gompromis 
arbitral  concernant  la  fixation  definitive  de  la  frontiere 
Italo  Suisse  au  lieu  dit:  AIpe  de Oravairola^'  concluso  trai 
governi  d'  Italia  e  della  Svizzera,  addi  31  Dicembre  mille 
ottocento  settanta  tre. 
U  Onorevole  Comm.  Enrico  Guicciardi,  Senatore  del  Hegno 

d'  Italia  e  V  onorevole  Consigliere  degli  Stati  Hans  Hold,  Colo- 


»  Decision  of  Arbitration  pronounced  by  the  Umiire,  Georuk  P. 
Marsh,  2Sei*tbmber  23,  1874. 

Opinion  of  Oeor^e  P.  Marsh,  umpire  under  the  arbitral  agreement  con- 
ceruing  the  detinite  fixing  of  the  Italian-8wi8s  frontier  at  the  plaoe 
called:  Alpe  do  Cravuirola,  concluded  between  the  governments  of  Italy 
and  Switzerland  on  the  31st  of  December  one  thousand  eight  hondiea 
and  seventy-three. 

The  Honorable  Commissioner  Enrico  Guicciardi,  Senator  of  the  King- 
dom of  Italy,  and  the  Honorable  Councillor  of  the^  ^^^^^^^f^fj^?^' 
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nello  dello  stato  maggiore  federale  Svizzero,  debitamente  uomi- 
uati  dai  respectivi  governi  d'  Italia  e  della  Goufederazioue 
Svizzera,  arbitri  i)er  la  definitiva  determiuazioue  del  Goufine 
Italo  Svizzero  iiel  luogo  detto  Alpe  Gravairola^  avendo  per 
mezzo  di  un  istroineuto  in  data  tredici  luglio  inille  ottocento 
settanta  quattro  ed  in  virtu  del  qaarto  articolo  del  saddetto 
**Gompromi8  Arbitral"  scelto  il  sottoscritto  come  Arbitro 
Sapremo  pel  caso  ch'  essi  non  potessero  addivenire  ad  uua 
8olazione  di  detta  questione;  ed  i  medesimi  arbitri  avendo 
debitamente  dichiarata  nel  verbale  e  uotificata  al  detto  arbitro 
suprema  V  impossibility  in  cui  trovavansi  di  venire  ad  an  ac- 
comodamento;  11  sottoscritto  avendo  accnratamente  conside- 
rato  gli  argomenti  e  le  prove  addotte  dalle  alte  parti  contrat- 
tanti  mediante  i  loro  rispettivi  agenti,  procede  e  pronunzia 
sulla  propostagli  questioue  la  seguente  sentenza: 

La  qaestione  sottoposta  a  qnesto  Tribnnale  Arbitrale  dai  due 
governi  interessati  h  formolata  come  segue  nel  primo  articolo 
del  Compromis  Arbitral  dietro  I'autorit^  del  quale  il  Tribunale 
agisce: 

"  La  ligne  fronti^re  susmentionn^e  qui  [s^pare  le  territoire 
italien  du  territoire  de  la  Gonfederation  Suisse]  doit-elle,  com- 
me  Testimela  Suisse,  suivre  le  faite  de  la  chaine  principale  en 
passant  par  la  corona  de  Groppo,  Pizzo  dei  Groselli,  Pizzo 
Pioda,  Pizzo  del  Forno — Pizzo  del  Monastero;— on  bien  doit- 
elle,  comme  Testime  Fltalia  quitter  la  cbaine  principale  an 
sommet  design^  Soiineuborn  J  2788™  pour  descendre  vers  le 
ruisseau  de  la  valine  de  Gampo  en  suivant  I'arete  secondaire 
nomm^  Greta  Tremolina  [ou  Mosso  del  Lodano  255(>'"  sur  la 
carte  Suisse]  rejoindre  la  cbaine  })rincipale  au  Pizzo  del  Lago 
Gelato"  t 

Colonel  of  the  Swiss  federal  staff,  duly  nominated  by  tlie  respective  gov- 
ernments of  Itiily  and  the  Swiss  Confederation,  arbitrators  for  the  definite 
determination  of  the  Italiau-Swiss  frontier  at  the  place  called  Alpe  Cravai- 
rolQf  having,  by  means  of  an  agreement  dated  July  thirteen  one  thousand 
eight  hundred  and  seventy-four  and  in  virtue  of  the  fourth  article  of  the 
above- men tione<l  ''arbitral  agreement/'  selected  the  undersigned  as  um- 
pire in  case  they  could  not  reach  a  solution  of  the  said  question;  and  the 
same  arbitrators  having  duly  declared  in  a  report  and  notified  the  said 
umpire  th.it  they  found  it  impossible  to  reach  an  agreement;  the  under- 
signed having  carefully  considered  the  arguments  and  the  proofs  sub- 
mitted by  the  high  contracting  parties  through  their  respective  agents, 
proceeds  and  pronounces  on  the  subject  submitted  to  him,  the  following 
decision : 

The  question  submitted  to  this  Arbitral  Tribunal  by  the  two  interested 
governments  is  formulated  as  follows  in  the  first  article  of  the  arbitral 
agreement,  by  which  authority  the  Trilmual  acts: 

Ought  the  frontier  line  above  mentioned  [which  divides  the  Italian 
territorv  from  the  territory  of  the  Swiss  Confederation]  to  follow,  accord- 
ing to  the  opinion  of  Switzerland,  the  summit  of  the  principal  chain  by 
passing  by  the  Crown  of  Groppo,  Peak  of  the  Croselli,  Peak  Pioda,  Peak 
of  the  Fnrnace,  Peak  of  the  Monastery ;  or  ought  it,  according  to  the 
opinion  of  Italy,  to  leave  the  principal  chain  at  the  specified  summit  of 
Sonnenhom  J  2788'"  in  order  to  descend  towards  the  stream  of  the  valley 
of  Canipo  by  following  the  secondary  ridge  called  Creta  Tremolina  [or 
Moeso  del  Lodano  2556  "  ou  the  Swiss  map];  to  meet  the  principal  chain  at 
the  Peak  of  the  Frozen  Lake "  ?  Digitized  by  \^%JkJW  iC 
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Noil  risnlta  chiaro  al  sottoscritto  se  le  alte  parti  contratanti 
abbiano  inteso  di  autorizzare  gli  arbitri  a  determinare  uua 
linea  di  frontiera  dietro  considerazioui  di  mera  convenieuza 
ovvero  se  si  aspetti  che  risolvauo  la  qnestione  secondo  i  prin- 
cipi  dello  stretto  diritto.  Egli  h  ([uiudi  necessario  esamiuare 
le  considerazioni  e  gli  argomeiiti  da  essi  preseiitati  taiito 
riguardo  alia  conveuienza  ([uanto  rispetto  al  diritto. 

In  primo  luogo  aduDque  riguardaudo  alia  semplice  conve- 
uienza e  lasciando  dii  parte  per  ora  la  (luestioue  del  diritto: 

NelF  interesse  della  8vizzera  si  insiste  vHuI  fatto  che  il  terri- 
torio  conteso  e  molto  piii  accessibile  dalla  Valle  Maggia  che 
lion  dal  Val  Antigorio,  che  qnindi  puo  essere  piii  conveaiente- 
niente  e  piii  vautaggiosameute  amininistrato  dalle  autorit^ 
ISvizzere  che  nou  dalle  italiaue,  le  quali  nou  possono  accedervi 
che  i)er  tre  mesi  dell'  anno,  e  che  in  conseguenza  tutti  i  diritti 
e  gl'  iuteressi  dei  possidenti  relativi  si  alle  persone  che  alle 
proprieti\,  possono  essere  piu  efficacemente  protetti  dalle  isti- 
tuzioni  e  dalle  autorita  giudiziarie  ed  esecutive  della  Svizzera 
che  non  da  qaelle  dell'Italia. 

Si  adduce  iuoltre  che  per  mancanza  di  controllo  legale  e  di 
sorveglianza  degli  attuali  occupanti  il  suolo,  le  condizioni 
flsiche  del  territorio  corrono  rapidamente  a  roviija,  diminuendo 
la  esteusione  dei  pascoli  e  delle  praterie  per  la  iuvasione  dei 
cespugli  alpini,  che  secondo  le  regole  di  una  savia  amminis- 
trazione  debbono  essere  stirpati, — e  per  il  continuo  diluvio  del 
suolo  dovuto  ad  un  taglio  indiscreto  dei  boschi  che  debbono 
essere  preservati,  ed  alia  negligenza  dei  possessori  nel  pren- 
dere  le  opportune  misure  per  prevenire  il  male  mediante  nuove 
piantagioni,  riuzoUaudo  la  terra  sciolta  intorno  alle  sorgeuti 


It  is  not  clear  to  the  undersigned  whether  the  high  contracting  parties 
have  intended  to  authorize  the  arbitrators  to  determine  a  frontier  line 
with  a  view  to  mere  convenience  or  whether  it  is  expected  that  they  should 
solve  the  question  strictly  according  to  the  principles  of  riglit.  It  is 
therefore  necessary  to  examine  the  considerations  and  arguments  pre- 
sented by  them  as  well  with  regard  to  convenience  as  with  respect  to 
right. 

In  the  first  place  therefore,  considering  simply  convenience  and  leaving 
aside  for  the  present  the  question  of  right: 

In  the  interest  of  Switzerland  the  fact  is  Insisted  on,  that  the  con- 
tested territory  is  much  more  accessible  from  the  Valle  Maggia  than  from 
the  Val  Antigorio;  that  therefore  it  can  be  more  conveniently  and  more 
advantageously  administered  by  the  Swiss  authorities  than  by  the  Italian, 
the  latter  being  able  to  approach  it  only  during  three  months  of  the  year; 
and  consequently  that  all  the  rights  and  interests  of  the  residents,  both 
as  to  person  and  as  to  property,  can  be  more  etlcctually  protected  by  thf 
institutions  and  the  judicial' and  executive  authorities  of  Switzerland 
than  by  those  of  Italy. 

It  is  also  alleged  that  for  want  of  legal  control  and  of  oversight  of  the 
actual  occupants  of  the  soil,  the  physical  condition  of  the  territory  is 
rapidly  deteriorating,  by  the  diminution  of  the  extent  of  pastures  and 
grazing  grounds,  by  the  invasion  of  Alpiue  bushes,  which,  according  to 
the  rules  of  a  wise  administration,  ought  to  be  eradicated,— and  by  the 
continuous  deluging  of  the  soil  due  to  an  ii^judicious  cntting  down  of 
forests  that  ought  to  be  preserved  and  to  the  negligence  of  the  owners  in 
not  taking  proper  measures  to  prevent  the  evil  by  new  planting,  eettllng 
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e  snlle  rive  dei  torrenti  e  costruendo  barriere  nei  letti  dei 
medesimi. 

Di  pill  si  osserva  che  soverchie  ed  irregolari  flottazioni  dei 
leguami  tagliati  sa  quell'  Alpe,  giii  uei  torrenti  pei  quali  le 
acque  si  scaricano  nella  Maggia  cagionano  mediante  le  nume- 
rose  chiase  un  cumalo  straordinario  d'  acque,  le  quali  precipi- 
tandosi  giii  per  la  valle,  quaudo  si  aprono  le  dette  chiuse, 
recano  grave  ingiuria  iioii  solo  alle  sponde  dei  torrenti  nell'  Alpe 
stessa  ma  in  maggiore  proporzioue  a  quelle  delle  liovana  iiel 
Gomune  di  Campo. 

Si  aggiunge  cbe  V  azione  di  quel  torrente  produce  gi^  effetti 
dannosissimi  sul  regime  della  Maggia — che  la  violenza  e  le 
devastazioni  del  torrente  stesso  vanno  continuameute  cre- 
scendo per  le  summeutovate  cagioni  e  si  crede  perfino  che  una 
sensibile  influenza  ne  derivi  sul  letto  del  Lago  Maggiore  alio 
sbocco  della  Maggia,  quindi  sulla  navigazione  di  una  parte  del' 
medesimo. 

Si  insiste  poi  sul  fatto  che  questl  danni  gi^  tanto  contrari 
agli  interessi  della  popolazione  svizzera  e  del  suo  territorio 
possono  essere  prevenuti  solo  mediante  1'  applicazione  alP  Alpe 
di  Gravairola  dei  modern!  metodi  concernenti  V  econoiuia  fores- 
tale  e  la  regolazione  de)le  acque. 

Or  questo,  dicesi,  puo  difficilmente  esser  fatto  dal  governo 
Italiano,  a  motive  dell'  inaccessibiliti\  del  territorio  dalla  parte 
italiaua  dei  monti,  e  perche  V  Italia  non  ha  sufficiente  interesse 
nel  proteggere  i  boschi  ed  il  suolo  di  quelP  Alpe  da  costituire 
un  motive  adequate  al  suo  intervento  in  sitfatta  impresa;  ed 
infine  perche  la  spesa  per  V  applicazione  di  tali  misure  fatta 
dair  Italia  sarebbe  molto  maggiore  che  so  veuisse  compiuta 
dalla  Svizzera  come  parte  del  suo  regolare  sistema  forestale. 

the  loose  earth  around  the  springs  and  the  edges  of  the  torrents  and  con- 
atractmg  barriers  in  the  beds  of  the  same. 

^  It  is  moreover  observed  that  the  excessive  and  irregular  floating  of 
timber,  cut  on  those  Alps,  down  in  the  torrents  whose  waters  are  dis- 
charged in  the  Maggia  occasions,  owing  to  the  numerous  enclosures,  an 
extraordinai'y  accumulation  of  water,  the  descent  of  which  down  through 
the  valley,  when  those  enclosures  are  opened,  causes  grave  injuries  not 
only  along  the  edges  of  the  torrents  in  the  Alp  itself,  but  in  a  greater  pro- 
portion along  those  of  the  Rovana  in  the  commune  of  Campo. 

It  may  be  added  that  the  movement  of  that  torrent  already  produces 
most  damaging  effects  on  the  course  of  the  Maggia,  that  the  violence  of  the 
torrent  and  its  devastations  are  constantly  increasing  for  the  above- 
mentioned  causes,  and  that  it  is  even  believed  that  it  has  a  sensible  influ- 
ence upon  the  bed  of  Lake  Maggiore  at  the  mouth  of  the  Maggia,  and  hence 
upon  the  navigation  of  a  part  of  the  same. 

The  fact  is  insisted  upon  that  these  damages,  already  so  prejudicial  to 
the  interests  of  the  Swiss  population  and  its  territorj^,  can  be  prevented 
only  by  the  application  to  the  Alp  of  Cravairola  of  modern  methods  con- 
cerning forestal  economy  and  the  regulating  of  the  waters. 

Now  this,  it  is  said,  can  hardly  bo  done  by  the  Italian  government,  on 
account  of  the  inaccessibility  of  the  territory  from  the  Italian  side  of  the 
mountains,  and  because  Italy  has  no  sufficient  interest  in  the  protection  of 
the  forests  and  soil  of  these  Alps  to  make  it  an  adequate  subject  for  her 
intervention  in  such  an  undertaking;  and  lastly  because  the  cost  of  the 
application  of  such  measures  if  taken  by  Italy  would  bo  far  beyond  their 
cost  to  Switzerland  as  a  part  of  her  regular  forestal  system.       *  Ar^I/> 
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Forse  iiou  e  fuori  laogo  V  oBservare  qui  che  gaautanqae  la 
Svizzera,  nel  caso  ove  il  conteso  territorio  veiiisse  asseguato 
all'  Italia,  non  potesse  addottare  nessana  misura  di  sicurezza 
e  di  miglioramento  nei  limit!  dell'  Alpe  medesiina,  pur  nondi- 
rneno  nel  caso  di  tale  assegnamento,  il  quarto  Articolo  della 
couvenzioue  delle  Isole  Borromee  dell'  aiino  1G50  diventerebbe 
nnllo  iu  virtu  dell'  articolo  settimo  della  medesima  coiivenzione 
e  cbe  in  conseguenza  la  Svizzera  sarebbe  libei*a  di  proibire  la 
flottazione  di  legnami  da  quell'  Alpe  ed  il  loro  passagio  attra- 
verso  il  territorio  svizzero,  e  di  dar  forza  a  tale  proibizione 
colla  confisca  del  legnanie  stesso  o  con  qualche  altro  mezzo 
legale  e  cosl  proteggere  le  sponde  della  Rovaua  dai  danni  pro- 
venienti  da  quella  cagione. 

Per  quanto  concerne  i  fatti  sovracitati  convien  ricordare  che 
nell'argomeuto  dell'avvocato  Scaciga  della  Silva,  messoinnanzi 
dagli  agenti  italiani,  si  asserisce  che  la  forza  produttiva  dell' 
Alpe  (>  gi^  diminuita  di  una  metii ;  e  dalle relazioni  degli agenti 
delle  due  parti  risulta  che  la  dimiuuzione  e  di  gran  lungamag- 
giore.  Oltre  a  cio  riesce  e vidente  da  una  superdciale  ispezion  e 
del  territorio  e  dei  possessi  del  Comune  di  Oampo  che  i  danni 
fisici,  i  quali  sono  risultati  oppur  si  temono  da  una  cattiva 
amministrazione  del  suolo  e  dei  boschi  dell'  Alpe,  non  sono 
stati  esagerati  dai  rapporti  degli  agenti  della  Svizzera. 

Si  suggerisce  infine  che  dietro  i  principi  general i  della  poli- 
tica  economia  egli  e  convenientissimo  die  il  conteso  territorio 
sia  assegnato  a  coloro  che  possono  trarre  maggior  prolitto  e 
che  r  Alpe  di  Oravairole  sarebbe  di  maggior  valore  per  gli 
abitanti  dei  commuui  svizzeri  adiacenti  di  quel  che  puo  essere 
per  possessori  cosl  distauti  como  quelli  di  Orodo.    B  questo 


Perhaps  it  is  not  out  of  place  to  observe  here  that  though  Switzerland, 
JQ  case  the  contested  territory  should  be  assigned  to  Italy,  could  not  adopt 
any  measure  of  safety  or  of  improvement  within  the  limits  of  these  same 
Alps,  yet,  in  case  of 'such  an  assignment,  the  fourth  Article  of  the  Con- 
vention of  the  Borromee  Islands  of  the  year  1650  would  become  annulled 
in  virtue  of  Article  seven  of  the  same  Convention,  and,  consequently, 
Switzerland  would  be  free  to  prohibit  the  floating  of  timber  from  those 
Alps  across  Swiss  territory,  and  to  enforce  such  prohibition  by  the  contis- 
catiou  of  the  tiuibor  itself  or  by  any  other  legal  means,  and  thus  to  pro- 
tect the  banks  of  the  Rovaua  from  damages  occurring  from  that  cause. 

In  connection  with  the  above-mentioned  facts,  it  is  proper  to  remember 
that  in  the  argument  of  Lawyer  Scaciga  della  Silva,  submitted  by  the 
Italian  agents,  it  is  asserted  that  the  productive  power  of  the  Alj-s  is 
already  diminished  by  half;  and  from  the  reports  of  the  agents  on  both 
sides  it  appears  that  the  diminution  has  been  going  on  for  a  long  time. 
Besides,  it  is  evident  by  a  superficial  inspection  of  the  territory  and  of  the 
landed  property  of  the  Commune  of  Campus,  that  the  physical  damages 
that  have  resulted  or  those  that  are  feared  from  a  bad  administration  of 
the  soil  and  forests  of  the  Alps,  have  not  been  exaggerated  in  the  reports 
of  tlie  Swiss  agents. 

Finally,  it  is  suggested  that,  according  to  the  general  principles  of 
political  economy,  it  is  most  expedient  that  the  contested  territory  should 
be  assigned  to  those  who  can  derive  the  most  profit  from  it,  and  that  the 
Alp  of  Cravairola  would  be  of  greater  value  to  the  inhabitants  of  adjacent 
Swiss  oommunes,  than  it  could  be  to  owners  so  distant  aa  those  of  Crodo. 
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argomento  acqnista  maggior  forza  dalla  giii  fatta  osservazione 
che  cioe  sta  in  potere  della  Svizzera  di  addottare  severe  misure 
legali  per  la  protezione  del  suo  territorio  ed  in  tal  modo  di 
togliere  ai  legnami  dell'  Alpe  ogni  valore  mercantile  nelle  mani 
degli  occapanti  italiani. 

Qaeste  osservazioni,  che  sono  qai  imperfettamente  adombrate 
ed  altri  analoghi  argomenti  che  si  potrebbero  addure,  paiono 
al  sottoscritto  di  nou  lieve  peso,  ed  egli  e  pienamente  convinto 
che  se  si  potesse  trovare  un  soddisfacente  compenso  pei  co- 
mani  ed  i  particolari  italiani,  occupanti  ora  1  'Alpe  di  Gravairola, 
gli  interessi  dei  dae  stati  sarebbero  effettivamente  promossi 
dalla  cessione  alia  Svizzera  della  sovranittt  e  della  proprietii 
del  territorio  in  discorso.  Fortunatamente  i  due  stati  hanno 
X>ochl  o  nessun  interessi  opposti  oppur  rivali;  al  contrario  vi  h 
solidarietA.  d'  interessi  fra  di  essi.  Oiascun  dei  due  trae  van- 
taggio  dalla  materiale  prosperitf\  e  dal  progresso  politico  e 
sociale  delP  altro;  ed  il  rimuovere  da  essi  ogni  causa  di  dissen- 
timento  e  di  irritazione  e  altamente  vantaggioso  ad  ambedue. 

Se  dunque  risultasse  cbiaro  che  gli  arbitri  hanno  la  facoM  di 
dirigersi  dietro  considerazioni  di  mera  convenienza  e  se  essi 
od  altri  arbitri  fossero  autorizzati  a  fissare  un  compenso  agli 
attuali  proprietari  del  suolo,  il  sottoscritto  non  esiterebbe  nel 
dire  che  la  sovraniti\  e  la  proprietil  dell'  Alpe  devono  essere 
concesse  alia  Svizzera  e  che  un  giusto  equivalente  deve  essere 
accordato  agli  attuali  occupanti  per  il  trasferto  della  propriettk. 

Mai  termini  del  ^*  Oompromis"  non  implicano  in  nessun  modo 
in  se  stessi  un  siffatto  potere  degli  arbitri  e  V  assenza  di  ogni 
prowedimento  per  il  compenso  degli  attuali  proprietari  del 
suolo  conduce  il  sottoscritto  a  credere  che  le  alte  parti  contrat- 

And  this  argnment  acquires  ^eater  force  from  the  observation  already 
made^  viz,  that  it  is  in  the  power  of  Switzerland  to  adopt  severe  legal 
measures  for  the  protection  of  her  territory  and  by  such  means  to  deprive 
Alpine  timber  of  any  mercantile  value  in  tho  handni  of  Italian  residents. 

These  observations,  here  imperfectly  sketched,  and  other  analogous  argu- 
ments which  could  be  adduced,  seem  to  the  undersigned  to  be  of  no  light 
weight;  and  he  is  fully  convinced  that  if  a  satisfactory  compensation  could 
be  H)und  for  the  communes  and  the  Italian  private  citizens,  residing  at 
present  in  tho  Alp  of  Cravairola,  the  interests  of  the  two  countries  would 
be  effectively  promoted  by  the  cession  to  Switzerland  of  the  sovereignty 
and  ownership  of  the  debated  territory.  Fortunately,  the  two  countries 
have  few  or  no  opposite  or  even  rival  interests;  on  the  contrary,  there  is 
solidarity  of  interests  between  them.  Kach  of  the  two  derives  advantage 
from  the  material  prosperity  and  the  political  and  social  progress  of  the 
other;  and  the  removal  from  them  of  any  cause  of  dissension  and  irrita- 
tion is  highly  a<lvantageous  to  both. 

If  therefore  it  were  clear  that  the  arbitrators  had  the  power  to  follow  con- 
siderations of  mere  convenience,  and  if  they  or  other  arbitrators  were 
authorized  to  fix  a  compensation  for  the  present  owners  of  the  soil,  the 
undersigned  would  not  hesitate  to  say  that  the  sovereignty  und  the  owner- 
ship of  the  Alp  ought  to  be  ceded  to  Switzerland  and  a  just  equivalent 
granted  to  the  actual  residents  for  the  transfer  of  the  property. 

Bat  the  terms  of  the  agreement  do  not  in  any  way  imply  that  such  a 
power  is  conferred  on  the  arbitratoi-s ;  and  the  absence  of  any  provision 
for  the  indemnity  of  the  present  owners  of  the  soil  induces  the  under- 
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tanti  non  intendeyano  conferire  ai  loro  arbitri  una  siffatta 
autorit^.  Per  di  piil  e  opinione  del  sottoscritto  che  la  esteiisione 
delle  istituzioui  delle  leggi  e  delle  ainmini8trazioni  svizzere  a 
quel  territorio  mentre  i  proprietari  del  medesiino  continuereb- 
bero  a  rimaner  soggetti  del  regno  d'  Italia,  e  risiedierebbero 
per  la  massima  parte  delP  anno  in  quel  paese,  condurebbe  a 
gelosie,  dissensi  e  contese  senza  fine  e  piu  nocive  all  a  pace  ed 
all'armonia  dei  duestati  che  con  la  preseutepoco  soddisfacente 
condizione  del  territorio;  e  secondo  tutte  le  probabilita  darebbe 
luogo  a  pill  qaestioni  internazionali  di  quel  che  qualunque 
decisione  di  questo  tribuuale  ne  potrebbesciogliere  nei  limiti 
della  sua  competenza. 

La  questione  di  convenieuza  non  puo  quindi  essere  conside- 
rata  qual  base  fondamentale  per  una  decisione,  ma  puo  solo 
servire  di  criterio  sussidario  in  mancanza  di  altri  mezzi  per 
arrivare  ad  una  fondata  conclusione. 

Yeniamo  dunque  alia  questione  di  mero  diritto. 

fi  intesoammettersi  clie  certi  comuni  di  Valdossola  o  i^iiitosto 
di  una  diramazione  di  detta  valle,  il  Yal  Antigorio,  ebbero 
I'incontestato  possesso  e  V  usufrutto  di  certi  parti  delP  Alpe  di 
Cravairola  per  circa  quattro  secoli,  e  di  altre  parti  del  medesimo 
per  un  periodo  di  tempo  piii  luugo  ancora,  e  cio  sotto  preten- 
ionc  di  un  titolo  di  assoluta  propriet^\  sopra  un  auolo  acquistato 
con  danaro,  titolo  accompagnato  da  varii  atti  nfficiali  piil  o 
mcno  important!  delP  autoritA  pubbliche  italiane,  i  quali  atti 
sono  interpretati  dagli  agenti  italiani  come  prove  dell'  esercizio 
della  sovranit^  su  quel  territorio  per  parte  dell'  Italia. 

Gli  agenti  della  Svizzera  reclamano  1'  alto  dominio  sulF  Alpe 
di  Cravairola  come  parte  del  Yal  Maggio  che  i  XII  cantoni 


signed  to  believe  that  the  high  contracting  parties  did  not  intend  to 
confer  upon  their  arbitrators  such  aatbority.  Furthermore,  it  in  the 
opinion  of  the  undersigned,  that  the  extension  of  Swiss  institutions,  laws 
and  administration  to  the  territory  while  the  owners  of  the  samo  contin- 
ued to  be  subjects  of  the  Kingdom  of  Italy  and  to  reside  for  the  most  pari 
of  the  year  in  that  country,  would  give  rise  to  jealousies,  dissensions  and 
endless  disputes,  and  would  prove  more  hurtful  to  the  peace  and  harmony 
of  the  two  countries  than  the  present  unsatisfactory  condition  of  the  ter- 
ritory ;  and  according  to  all  probabilities  would  give  rise  to  more  inter- 
national questions  than  any  decision  of  this  tribunal  could  settle  within 
the  limits  of  its  competency. 

The  question  of  convenience  cannot  therefore  be  considered  as  a  funda- 
mental basis  for  a  decision,  but  can  only  serve  as  a  subsidiary  criterion  in 
case  of  failure  of  the  means  to  reach  a  well-grounded  conclusion. 

We  now  reach  tlie  question  of  mere  right. 

It  is.understood  to  be  admitted  that  certain  comnmnes  of  Valdossola,  or 
rather  of  a  part  of  that  valley,  the  Val  Antigorio,  had  the  incontestable 
possession  and  use  of  certain  parts  of  the  Alp  of  Cravairola  for  nearly 
four  centuries,  and  of  other  parts  of  the  same  for  a  period  of  time  much 
longer  still,  and  this  under  the  claim  of  a  title  of  absolute  ownership  over 
land  acquired  by  money,  a  title  accompanied  by  various  official  aet«,  more 
or  less  important,  of  Italian  public  authorities,  which  acts  are  interpreted 
by  the  Italian  agents  as  proofs  of  the  exercise  of  sovereignty  over  the 
territory  on  the  part  of  Italy. 

The  agents  of  Switzerland  claim  high  dominion  over  the  Alp  of  Cra- 
vairola as  being  part  of  Yal  Maggia  which  the  XII.  Cantons  acquired  by 
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acquistarono  -per  conqnista  nel  1513  e  per  trattato  nel  1516  in 
appoggio  a  siffatta  pretesa  insistono  sol  priucipio  di  geografia 
X>olitica  che,  per  lo  meno  in  maucanza  di  evidenza  del  con- 
trario,  lo  sparti-acqaa  dev'  essere  preso  come  limite  di  giuris- 
dizione  tra  gli  stati  limitrofi  e  consegaenteiDeDte  che  la 
deiioiuinazione  "  Val  Maggia  ^  nel  trattato  del  1516  dev'  essere 
considerata  come  abbraciante  tatti  i  bacini  minor!  che  sboc- 
eano  nella  yalle  principale. 

Di  pill  essi  pretendono  che  nelle  circostanze  del  caso  certi 
procedimenti  dell'  anno  1554  per  la  determinazione  dei  limiti 
orieiitali  dell'  Aipe  Cavairola  costituiscono  da  se  stesso  nn 
riconoscimento  obbligatorio  della  sovranitd  e  dell'  alto  dominio 
della  Svizzera  sul  territorio  in  questione. 

Qaesti  sono  i  panti  cardinali  presentati  al  nostro  esame. — 
Altri  argomenti  miiiori  addotti  dalle  parti  saranno  indicati 
nel  corso  della  discassione. 

Namerosi  docamenti  sono  stati  presentati  dalle  rispettive 
parti,  i  qaali  tatti  sono  stati  ponderati,  ma  il  sottoscritto  ne 
indicheril  solo  qai  quanto  gli  parrii  avere  una  sostanziale  rela- 
zione  coll'  argomento. 

I  documenti  messi  innanzi  dall'  Italia,  sono: 

"Sentenza  del  1°  luglio  1367  del  Vicario  di  Matterello  riul- 
lante  per  caasa  di  reciprocitsl  ana  veudita  fatti  al  Gomune  di 
Crodo  di  ana  parte  di  Cravairola." 

^^Istromeato  del  24  Febbraio  1406  di  vendita  di  una  parte 
deir  Alpe  Cravairola  in  territorio  di  Cravairola." 

"  Investiture  del  10  gingno  1454  di  tre  parti  dell'  Alpe  di 
GoUobiasco,  in  territorio  di  Cravairola." 

conquest  in  1513  and  by  treaty  in  151B,  in  support  of  which  claim  they 
insist  upon  the  principle  of  political  geo^rapny  that,  at  least  in  the  ab- 
sence of  proof  to  the  contrary,  the  watershed  must  be  taken  as  the  limit 
of  Jurisdiction  between  adjoining  states,  and  consequently  that  the  de- 
nomination ''Val  Maggia'Mn  the  treaty  of  1516  must  be  considered  as 
embracing  all  the  smaller  basins  that  drain  into  the  principal  valley. 

Moreover  they  claim  that,  among  the  circumRtanees  of  the  cane,  certain 
proceeding  of  the  year  1554  for  the  determination  of  the  eastern  limits  of 
the  Cravairola  Alp,  constitute  in  themselves  a  binding  acknowledgment  of 
the  sovereignty  and  of  the  high  dominion  of  Switzerland  over  the  territory 
in  question. 

These  are  the  cardinal  points  submitted  to  our  examination.  Other 
minor  arguments  presented  by  the  parties  will  be  mentioned  in  the  course 
of  discussion. 

Numerous  documents  have  been  presented  by  the  respective  parties, 
which  have  all  been  studied,  but  the  undersigned  will  only  mention  here 
such  as  he  considers  hav(3  a  substantial  relation  to  the  argument. 

The  documents  brought  forward  l>y  Italy,  are: 

''Judgment  of  the  1"  of  July  1367  of  the  Vicar  of  Matterello,  annulling 
a  sale  made  by  the  Commune  of  Crodo  of  a  part  of  Cravairola,  on  the 
ground  of  reciprocity." 

"Deed  of  sale  of  the  24th  of  February  1406,  of  a  part  of  the  Cravairola 
•  Alp  in  the  territory  of  Cravairola." 

*'  Conveyance  on  the  10th  of  June.  1454,  of  three  parts  of  the  Alp  of  CoUo- 
biasco,  in  the  territory  of  Cravairola." 
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*'l8tromento  del  20  aprile  1497  ove  si  legge:  ^husco  exis- 
tente  et  jaeenfe  in  et  supra  territorio  et  dominio  de  Crodo  nelV 
Alpe  Cravairola.^ " 

Qaesti  documenti  anterior!  tatti  alia  conqaista  svizzera  ed  al 
trattato  del  1516  sono  preseiitati  dagli  ageuti  italiaDi  alio  scopo 
di  dimostrare  per  1'  esercizio  della  giarisdizione  e  per  legale 
dencrizione  cbe  il  locus  in  quo  era  independente  dalla  giaris- 
dizione del  Val  Maggia  ed  appartenente  al  Comune  di  Crodo- 
L'  Italia  mette  pure  innanzi  un  fascicolo  iiititolato  "Jtera  Cro- 
densium  et  Pontemaliensium  contra  Campenses  Vallis  Madue^ 
contenente  una  relazione  dei  processi  compiatisi  nel  1554  per 
fiasare  i  limiti  delP  Alpe  di  Cravairola,  noncbe  vari  altri  docn- 
menti  relativi  a  tale  delimitazioue. 

Gil  agenti  della  Svizzera  ne  appellano  alP  istromento  del  17 
marzo  1420  per  il  quale  una  terza  parte  delP  Alpe  di  Cra- 
vairola  ^'jacente  in  territorio  Vallis  Madiw^^  fu  venduta  al 
Oomune  di  Crodo ;  ed  alF  istromento  delP  8  Dicenibre  1490  che 
cede  al  Comune  di  Crodo  V  Alpe  di  CoUobiasco  "  esistente  e  situ- 
ata  nel  dominio  delli  nomini  di  Valma^gia  ove  si  dice  in  Cra- 
rairolaJ^ 

La  Svizzera  sostiene  cbe  quest!  termini  implicano  in  se  un 
riconoscimeuto  della  giuridizione  del  Val  Maggia,  e  adduce 
inoltre  il  trattato  concluso  nel  1516  tra  Francesco  I  e  la  Con- 
federazione  Elvetica  nel  quale  !1  Val  Maggia  6  reconosciuto 
appartenere  alia  Svizzera. 

Essa  si  appoggia  pure  sopra  un  documento  g\k  accennato, 
intitolato:  *'  Gvpia  positionis  terminorum  anni  1554^^  contenuto 
nel  fascicolo  intitolato :  ^^Jura^^  referentesi  alia  determinazione 
dei  limiti  oriental!  dell'  Alpe  di  Cravairola,  documento  cbe  gli 
Svizzeri  dicono  provare  una  sottomissione  del  Comune  di 

•'Deed  of  April  20, 1497,  which  reads :  '  htMCO  exisfente  etjacente  in  et  supra 
territorio  et  dominio  de  Crodo  in  the  Cravairola  Alp.'" 

These  dociimeuts,  all  prior  to  the  Swiss  conquevst  and  the  treaty  of  1516, 
are  presented  by  the  Itcalian  agents  for  the  purpose  of  proving  by  the 
exercise  of  jurisdiction  and  by  legal  descriptions  tliat  the  locus  in  quo  was 
independent  of  the  jurisdiction  of  the  Val  Maggia  and  belonged  to  the 
commune  of  Crodo.  Italy  also  brings Torward  a  pamphlet  entitled  **Jura 
Crodensium  et  PontemalienBittm  contra  Campenses  ^'allis  if adi<F/' containing 
a  reJatiou  of  the  proceedings  during  1554  to  define  the  limits  of  the  Alp  of 
Cravairola,  besides  various  other  documents  relating  to  such  delimitation. 

The  agents  of  Switzerland  appeal  to  the  deed  of  March  17,  1420,  by 
which  a  third  part  of  the  Alp  of  Cravairola  **jac€nte  in  territorio  Vallis 
Madifpy  was  sold  to  the  commune  of  Crodo;  and  to  the  deed  of  December 
8,  1490,  which  cedes  to  the  Commune  of  Crodo  the  Alp  of  Collobiasco 
'^  existing  and  situated  in  the  dominion  of  the  men  of  Valmatfgiat  said  to  be  in 
Cravairola.*^ 

Switzerlnn  I  maintains  that  these  words  imply  an  acknowledgment  of 
the  jurisdiction  of  Val  Maggia,  and  adduces  besides  the  treaty  conohide^l 
in  1516  between  Francis  I.  and  the  Helvetian  Confederation  in  which  VjiI 
Maggia  is  recognized  as  belongiug  to  Switzerland. 

This  oountry  also  relies  on  a  document  already  mentioned^  entitled: 
^  Copia  positionis  terminorum  anni  l.i.i4"  contained  in  the  pamphlet  enti- 
tled **Jura"  referring  to  the  determination  of  the  eastern  limits  of  the 
Alp  of  Cravairola;  wEich  document  the  Swiss  hay  proves  a  snbmiBaion  of 
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Crodo  alia  giaridizione  di  un  tribunale  Svizzero,  in  una  materia 
iinplicante  1'  alto  doininio  sal  territorio  in  questione. 

Essendo  ammesso  cbe  soggetti  del  regno  d'  Italia  sono  in  pos- 
sesso  di  qael  suolo  sotto  la  protezione  della  giaridizione  italiana 
conviene  anzitutto  esaminare  le  principali  prove  colle  quali 
qnesto  diritto  e  impugnato  dalla  Svizzera  e  le  testimonianze 
contrarie  a  dette  prove. 

Nella  "  Copia posiHonis  terminorum  annil554^^^  viene  esposto 
cbe  ^^qucedam  diffeu'entiaj  lis  et  qucestio  juridica^^  erano  sorte 
tra  le  autorita  di  Grodo  e  quelle  di  Gampo  '^  causa  ei  occasione 
canjinium  Alpis  CravairoUe  ipsortim  de  Crodo^  et  dominii  ipso- 
rum  de  Campo  cumque  fuerit^  etc.,  quod  litigando  injure  coram 
Magnific,  D.  Christophorum  Quintoni  de  Friburgo  et  Honor, 
Comm,  Vallis  Madiw^^^  etc.,  e  cbe  le  parti  vennero  d^  accordo 
alia  conclusione  cbe  alcani  cittadini  di  Grodo,  nominati  nel  do- 
cumento  dovessero  deiinire  i  limiti  per  mezzo  di  segni  perma- 
neiiti,  11  cbe  fu  fatto.  Nella  sottoscrizione  od  attestato  del 
notaio  il  documeuto  b  cbiamato  ^^Instrumentum  definiti&nis 
dominii,^ 

Si  sostiene  dagli  agenti  svizzeri  cbe  questi  procedimenti  sono 
necessarianiente  un  riconoscimeuto  per  parte  del  Gomune  di 
Grodo  della  giurisdizione  delle  antoritiV  svizzere  sulla  materia. 
Su  que.sto  punto  bisogna  osservare  cbe  bencbe  ''  la  differentia  et 
lis'^  impliclii  la  questione  dei  limiti  dell'Alpe  di  Gravairola,  non 
siamo  informati  qual  fosse  la  natuia  della  lite.  Forse  h  stato 
in  origine  un  processo  contro  cittadini  di  Grodo  arrestati  sopra 
territorio  preteso  da  Gampo,  a  cagione  della  violazione  del 
medesimo  ed  in  tal  caso  i  magistrati  Svizzeri  di  Gampo  dove 
vano  naturalmente  insistere  sul  diritto  di  giurisdizioue. 

the  Commune  of  Crodo  to  the  jurisdiction  of  a  Swiss  tribunal,  in  a  matter 
involving  the  high  dominion  over  tho  territory  in  question. 

It  being  ndniitt«d  that  subjects  of  the  kingdom  of  Italy  are  in  posses- 
sion of  the  soil  under  the  protection  of  Italian  jurisdiction,  it  is  proper, 
first  of  all^  to  examine  the  principal  proofs  with  which  this  right  is  im- 
pugned by  Switzeiland,  and  tlie  testimony  opposed  to  these  proofs. 

in  the  ''  Copia posiiionia  terminorum  Anni  l'i54"  it  is  stated  tnat  ^^ quondam 
differentiay  lis  et  quo'fftio  jiiridica"  had  arisen  between  the  authorities  of 
Crodo  and  those  of  C^ampo  **  causa  et  occanione  conjinium  Alpis  Cravairolw 
ipsorum  de  Crodo,  et  dominii  ipsormn  de  Campo  cumque  fuerit,  etc.,  quod  liti- 
gando injure  coram  Magnific,  I).  Christophorum  Quintoni  de  Friburgo  et 
Honor.  Comm,  Vallis  JfadiVp,"  etc.,  and  that  tho  parties  agreed  to  the  con- 
clnsion  that  certain  citizens  of  ('rodo,  named  in  the  document,  should 
define  the  limits  by  means  of  permanent  signs,  which  was  done.  In  the 
subscription  or  attestation  of  the  notary  the  document  is  caUed  **  Instru- 
mentum  definiiionis  dominii." 

The  Swiss  agents  contend  that  these  proceedings  are  necessarily  an 
acknowledgement  on  the  part  of  tho  Commonwealth  of  Crodo  of  the  juris- 
diction of  the  Swiss  authorities  in  the  matter.  On  this  point  it  must  be 
observed  that  although  **1a  differentia  et  lis'' imp\y  the  question  of  the 
limits  of  the  Alp  of  Cravairola,  we  are  not  informed  as  to  what  was  the 
nature  of  the  litigation.  Perhaps  it  was  originally  a  suit  against  citizens 
of  Crodo  arrested  on  territory  claimed  by  Campo,  on  account  of  the  vio- 
lation of  the  same,  and  in  that  case  the  Swiss  magistrates  of  Campo  woald 
naturally  insist  on  the  right  of  jurisdiction. 
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Molti  altri  supposti  possono  essere  fatti  per  dimostrare  clie 
una  comparsa  del  Comune  di  Grodo  dinnanzi  nii  magistrate 
Svizzero  se  pub  essere  presuntivamente  noii  it  necessariamente 
un  riconoscimento  della  coropetenza  di  detto  inagiatrato.  In 
questo  caso  i)os8iamo  ancbe  supporre  che  un  componimento 
amichevole  era  stato  accettato  percbe  erano  sorte  delle  obbie- 
zioni  contro  la  giurisdizione  del  magistrate  stesso.  Gomunqne 
Bia  stato,  nessana  adiadicazioue  dell'  oggetto  in  questione 
venne  fatta  dal  magistrate,  la  vertenza  essendo  stata  accomo- 
data  mediante  an  accordo  tra  le  parti. 

Nell'  abile  ed  igeguoso  argomento  degli  agenti  Svizzeri  si 
sostiene  cbe  V  espressione  ipsorum  dl  Grodo  indica  semplice- 
mente  il  diritto  di  proprietA,  mentre  le  parole  '^  et  dominii  ipso- 
rum  hominium  de  Campo,^^  significano  la  giarisdizione  di  alto 
dominio  e  di  pin  cbe  la  stessa  voce  dominii  nelP  '^Atiestatu 
Instrumenium  deffinitionis  dominii^  e  meramente  espressione 
casnale  usata  dal  notaio,  e  non  dalle  parti,  nel  senso  di  sem- 
plice  propriety. 

Se  questacostruzione  puo  essere  sostenuta  essa  fe  importante 
come  ammissione  della  sovranit^  di  Yal  Maggia  per  parte  di 
persone  forse  non  autorizzate  dai  loro  governi,  ma  par  tuttavia 
probabilmente  ben  iuformate  relativamente  alia  efi'ettiva  gia- 
risdizione. Ma  il  notaio  che  sottoscrisse  il  documento,  secondo 
tatte  le  probabilitsi  V  ba  pure  esteso  ed  k  imjirobabile  cb'  egli 
abbia  usata  quella  espressione  in  due  sensi  diversi  nello  stesso 
istromento.  Secondo  i  principi  di  legale  interpretazione,  ana 
stessa  parola  usata  piii  d'  una  volta  dallo  stesso  scrittore  nello 
stesso  istromento  dev'  essere  presa  come  avente  sempre  il 
medesino  significate,  ammeno  cbe  il  contrario  ap])arisca  dal 
con  teste.  !Nel  caso  attuale,  il  sottoscritte  non  trova  nel  con- 
Many  other  suppositionR  ronld  be  mado  to  demonstrate  tbat  an  appear- 
ance of  the  Commune  of  Crodo  before  a  SwIhs  magistrate  may  const itate 
a  presumption  but  not  necessarily  an  acknowledgment  of  the  conipet«'ncy 
of  said  maeistrute.  In  this  case  we  can  also  suppose  tbat  a  friendly  ar- 
rangement bad  been  accepted  because  objections  had  arisen  to  the  juris- 
diction of  the  magistrate  himself.  Howsoever  it  was,  no  indication  of  the 
nature  of  the  question  was  made  by  the  magistrate,  the  difference  having 
been  adjusted  l)y  an  agreement  among  the  parties. 

In  the  able  and  ingenions  argument  of  the  Swiss  agents  it  is  averred 
that  the  expression  ipsorum  di  Crodo  indicates  simply  the  right  of  proprie- 
torsliip,  while  the  w^ords  "ct  dominii  ipsorum  hominium  de  Compo,"  signify 
the  jurisdiction  of  high  dominion^  and  moreover  that  the  same  word  dominii 
in  the  **  Attesiatti  Inatrumentum  deffinitionis  dominii^'  is  merely  a  caenal  ex- 
pression used  by  the  notary  and  not  by  the  parties,  in  the  sense  of  simple 
ownership. 

If  this  construction  can  be  snstaiaed,  it  is  important  as  an  admission  of 
the  sovereignty  of  Val  Maggia  on  the  part  of  persons  perhaps  not  author- 
ized by  their  governments,  but  still  probably  well  informed  as  to  effective 
jurisdiction.  But  the  notary,  who  subscribed  the  document,  according  to 
all  probabilities,  also  extended  it,  and  it  is  improbable  that  he  would 
have  used  the  same  expression  in  two  different  senses  in  the  same  docu- 
ment. According  to  the  principles  of  legal  interpretation,  the  same  word 
used  more  than  once  by  the  same  writer  in  the  same  document  must  be 
taken  as  having  always  the  same  meaning,  unless  the  contrary  appears 
from  the  context.    In  the  present  case,  the  undersigned  does  not  find  in 
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testo  una  ragione  sufficiente  per  credere  che  il  notaio  inteDdesse 
di  nsare  la  voce  dominium  in  divers!  sensi  nei  dae  periodi  nei 
quali  essa  ricorre;  quindi  egli  ebbe  in  mente  dl  parlare  di  alto 
dominio  uell'  attestatu. 

Segaendo  questa  interpretazione  i  procedimient  in  questione 
assumerebbero  I'  aspetto  di  iin  tentativo  di  ana  iinale  detiniziono 
della  questione  di  sovranit^  territoriale  e  di  giurisdizione. 

Ma  iudependentemente  da  ci5  il  sottoscritto  opina  che  come 
questione  grammaticale  le  parole  Alpis  Cravairolce  e  dominii 
sono  nella  stessa  categoria,  essendo  ambedue  genitivi  i)08ti 
dopo  confiniuniy  il  prinio  indicante  nominataniente  un  certo 
territorio,  ed  il  secondo  segnante  un'  altro  territorio  mediante 
un  t^rmine  descrittivo  che  indiea  seinx)licemente  terre  di  pro- 
priety senza  nessuna  allusione  alia  sovranit4  e  senza  includere 
afiatto  il  primo  tratto  di  territorio.  Con  altre  parole,  1'  Alpe 
di  Cravairola  h  una  porzione  del  suolo  situato  da  un  lato  dei 
limiti,  ed  il  dominium  de  Campo  <^  un'  altra  porzione  di  suolo 
situnta  dall'  altro  lato  dei  medesimi  limiti.  In  fatti  dall'  esame 
dei  diversji  document!  addotti  e  di  altri  dello  stesso  periodo  il 
sottoscritto  non  trova  che  risulti  alcuna  difierenza  bene  sta- 
bilita  tra  territorium  e  dominium.  Quest!  vocaboli  sembrauo 
essere  stati  usati  indistintamente  nei  senso  di  propriety  o  di 
sovranitilb  secondo  1'  argomento  ed  in  conformitii  col  coutesto 
degli  atti. 

Ma  qualunque  sia  la  costruzione  grammaticale  od  il  senso 
logico  della  parola,  quale  6  usata  in  questo  documento,  il 
fasciculo  Jura  contiene  altri  document!  di  grande  imjmrtanza 
tendenti  a  dimostrare  che  qualunque  fosse  il  sentimento  che 
nutriserro  le  parti  di  questa  transazione  relativamente  al  valore 


the  context  a  suflficient  reason  for  believing  that  the  notary  intended  to 
Qse  the  word  dominium  in  different  souHes  in  the  two  paragraphs  in  which 
it  occurs;  therefore  if  he  meant  to  speak  of  alto  dominio  in  the  body  of 
the  deed/ it  must  be  supposed  that  ho  was  aUnding  to  alto  dominio  in  the 
atiestaiu. 

According  to  this  interpretation,  the  proceedinpfs  in  question  wouhl 
assume  the  aspect  of  au  attempt  at  a  final  definition  of  the  question  of 
territorial  sovereignty  and  jurisdiction. 

Bat,  independently  of  tiiis,  the  undersigned  opines  that  as  a  grammatical 
question  the  words  Alpis  Cravairolm  e  dominii  are  in  the  same  category, 
being  both  genitives  placed  after  confinium^  the  first  indicating  by  name  a 
certain  territory,  and  the  second  designating  another  territory  by  means 
of  a  descriptive  term  which  simply  indicates  land  l)y  its  ownership,  with- 
out any  allusion  to  the  sovereignty  and  without  including  in  fact  the  first 
tract  of  territory.  In  other  \Aor(l8,  the  Alp  of  Cravairola  is  a  portion  of 
the  soil  situated  on  one  side  of  the  1>onndary,  and  the  dominium  of  Campo 
is  another  portion  of  the  soil  situated  on  another  side  of  the  same  boundary. 
In  fact,  from  the  examination  of  the  several  documents  submitted  and 
from  others  of  the  same  period  the  undersigned  finds  no  well-defined  dif- 
ference between  territorium  and  dominium.  These  words  seem  to  have  been 
used  indiscriminately  in  the  sense  of  ownership  or  of  sovereignty  accord- 
ing to  the  argument  and  in  conformity  with  the  context  of  the  acts. 

But  whatever  may  be  the  grammatical  construction  and  the  logical 
sense  of  the  word  which  is  used  in  this  document,  the  pamphlet  Jura  con- 
tains other  documents  of  great  importance  tending  to  demonstrate  that, 
whatever  was  the  opinion  entertained  by  the  2)arties  to  this  transaction 
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di  essa,  i  loro  superiori,  i  respettivi  governi  di  Milano  e  della 
Svizzera,le  diederoil  valoredi  uua  convenzioue  internazionale 
l>er  la  flssazione  dei  limiti  della  giurisdizione  territoriale  tra  i 
dae  stati. 

L'  istromento  cbe  segae  la  copia  Partitianis  nel  fascicolo 
Jura^  c  una  coramunicazione  uflSciale  del  governo  Milanese  al 
Gommissario  o  Podesti\  di  Domodossola  in  data  16  febbraio  1555. 
Essa  stabilisce  clie  "  gli  Ambasciatori  delli  Signori  dei  XIII 
Gantoni  Svizzeri,  *  ♦  •  si  sono  doluti  come  alii  mesi  pas- 
sati  alcani  di  quella  terra  e  saa  giurisdizione  sono  andati  in 
Valle  Maggia,  giurisdizione  di  predetti  Signori,  e  violentenieute 
hanno  strappato  alcunl  termini  posti  alii  conjini  tra  V  una  e 

V  altra  giurisdizione  e  piantati  piii  oltre  di  quello  erano  soliti 
stare.'' 

Ora  in  questa  frase  i  termini  sono  evidentemente  quelli  pian- 
tati nel  mese  di  gingno  dell'  anno  antecedents,  cioe  i  limiti  tra 
1'  alpe  di  Gravairola  e  le  terre  del  Gomune  di  Gampo,  e  V  una  e 

V  altra  giurisdizione  pub  diliicilmente  signiiicaro  altro  cbe  la 
giurisdizione  della  Svizzera  esercitata  dalle  autorita  del  Val 
Maggia  e  limitata  a  ponente  dei  termini  posti  nel  1554  e  la 
giurisdizione  di  Milano  esercitata  dalle  autorita  di  Domodos- 
sola e  limitata  a  levante  dei  medesimi  termini. 

Nell'  ordine  del  tempo  segue  un  communicato  uflSciale  del 
governo  di  Milano  diretto  "air  egregio  jurisconsulto  Castilioneo 
ed  al  Podestdb  di  Domodossola^  relativo  alia  disputa  "iw<er 
Domodossolanos  subditos  nostros  et  homities  Vallis  Madias  sub- 
ditos  Helvetiorum  definihus,^^ 


as  to  its  value,  their  snperiors,  the  respective  governments  of  Milan  and 
of  Switzerland,  gave  it  the  value  of  an  international  convention  for  the 
definition  of  the  limits  of  the  territorial  jurisdiction  between  the  two 
countries. 

The  document  that  follows  the  Capia  Partitionis  in  the  pamphlet  Jur<i^ 
is  an  official  communication  from  the  Milanese  government  to  the  Com- 
missary or  Mayor  of  Domodossola,  dated  February  16,  1555.  It  sets  forth 
that  ''the  Ambassadors  of  the  Lords  of  the  XIII  Swiss  Cantons  have  com- 
plained as  in  the  preceding  months,  that  ])art'ies  from  that  laud  and  its 
jurisdiction  went  to  Valle  Maggia,  under  the  jurisdiction  of  the  aforesaid 
Lords,  and  violently  tore  down  certain  terminal  posts  placed  0%  the  con- 
fines between  one  and  the  other  jurisdiction  and  planted  them  beyond  the 
place  where  they  formerly  stood." 

Now,  in  this  sentence,  the  terminal  poets  were  evidently  those  planted  in 
the  month  of  June  of  the  nreceding  year,  that  is,  the  limits  between  the 
Alp  of  Cravairola  and  the  lands  of  the  Commune  of  Campo,  and  ''  one  and 
the  other  jurisdiction^'  can  hardly  mean  other  than  the  jurisdiction  of  Switz- 
erland, exercised  by  the  authorities  of  Val  Maggia  and  west  of  the  posts 
placed  in  1554,  and  the  jurisdiction  of  Milan,  exercised  by  the  authorities 
of  Domodossola  and  limited  to  the  east  of  these  same  posts. 

According  to  date  there  follows  an  official  communication  from  the 
government  of  Milan  addressed  *Uo  the  Eminent  jurisconsult  Castilioneo  and 
to  the  Podests\  (Mayor)  of  Domodossola"  relative  to  the  contest  **  inter 
Domodossolanos  subditos  nostros  et  homines  Vallis  Madia:  subdilos  Helvetio- 
rum de  finibus.  This  is  followed  by  five  or  six  other  communications  of 
the  year  1556  from  the  same  source  and  on  the  same  subject,  all  insisting 
on  the  reestablishment  of  the  limits  of  1554  and  all  asing  the  same  ezprea- 
sions  to  indicate  the  contending  parties. 
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Se^nono  cinque  o  sei  altre  commnnicazioni  dell'  anno  1556 
della  stessa  sorgente  e  sullo  stesso  argomento,  tatte  insisteriti 
sal  ristabilimento  dei  limiti  del  1554  e  tntte  serventiesi  della 
stesse  espressioni  per  indicare  le  parti  litiganti. 

Fra  questi  ve  n'  e  uno  (N»  14)  del  19  giugno  1556  in  cui  si 
allude  alia  "  Gontroversia  Jinium  inter  dictum  Commune  Grodi 
et  Commune  loci  di  Gampo^^  e  si  usano  le  espressioni  ^^ fines  inter 
ipsa  Communia^  e  ^^  termini  inter  ipsa  Gommunia,^^ 

£i  cosa  molto  rimarchevole  che  in  nessuna  di  queste  carte, 
tranne  qnella  del  1554,  h  neppur  fatta  menzione  deir  Alpe  Cra- 
vairola,  ma  la  controversia  4  sempre  indicata  come  concernente 
i  limiti,  non  gia  di  possessi  esteri  di  Orodo,  ma  dei  rispettivi 
comuni;  e  come  gi^  fu  detto  le  lagnanze  degli  Ambasciatori 
svizzeri  delli  16  febbraio  1555  indicavano  espressamente  i  ter- 
mini posti  nel  1554  come  liinite  tra  le  rispettive  giuridizioni. 
Da  questi  fatti  pare  risnltare  chiararaeote  che  sebbene  non  sia 
eyidente  se  le  parti  immediate  de  la  transazione  la  couside- 
rassero  come  argomento  di  cosi  grave  importanza,  1  due  govern! 
supremi  del  Val  Maggia  e  del  Val  d'  Ossola  nel  mezzo  del  se- 
colo  XVI  e  per  circa  cento  anni  dopo  convenivano  nel  ritenere 
r  accordo  del  1554  come  una  definitiva  fissazione  dei  limiti  tra  i 
loro  rispettivi  territori. 

Non  y'  ba  prova  che  in  occasioue  della  transazione  del  1554 
una  pretensione  di  ginrisdizione  sia  stata  fatta  innanzi  dalle 
autorit^  di  Val  Maggia  o  dei  XIII  Cantoni,  ne  apparisce  che  in 
alcana  epoca  prima  o  dopo  qnella  data  fino  alP  anno  1641,  la 
Svizzera  abbia  asserita  ana  supremazia  qualunque  o  V  alto  do- 
minie sopra  quel  territorio.  Ma  per  altra  parte  risalta  che  i 
governi  dei  due  paesi  convennero  nell'  accomodamento  del 
1554,  come  definitivo. 

Among  these,  there  is  one  (No.  14)  of  June  19, 1556,  in  which  allusion  is 
made  to  the  ''  Controversia  finium  inter  dictnm  Commune  Crodi  ct  Commune 
looi  di  Campo";  and  the  expressions  '^ fines  inter  ipsa  Cotnmunia"  and  **  ter- 
mini inter  ipsa  Communia"  are  used. 

It  is  very  remarkable  that  in  none  of  these  maps,  except  the  one  of  1554, 
is  mention  made  of  the  Alp  of  Cravairola,  bnt  the  controversy  is  always 
described  as  concerning  the  limits,  not  of  possessions  foreign  to  Crodo,  but 
of  the  respective  communes;  and,  as  already  vstated,  the  complaints  of  the 
Swiss  ambassadors  of  the  16th  of  February,  1555,  mention  particularly  the 
terminal  posts  placed  in  1554  as  limit  between  the  respective  jurisdictions. 
From  these  facts  it  seems  clearly  to  result  that,  although  it  is  not  evident 
that  the  immediate  parties  to  the  transaction  considered  it  as  an  argument 
of  g^at  importance,  the  two  supreme  governments  of  the  Val  Maggia  and 
the  Val  d'Ossola,  in  the  middle  of  the  XVIth  century  and  for  nearly  one 
hundred  years  after,  agreed  to  retain  the  covenant  of  1554  as  definitely 
fixing  the  limits  between  their  respective  territories. 

There  is  no  proof  that  at  the  time  of  the  transaction  of  1554  a  claim  of 
jurisdiction  was  made  by  the  authorities  of  Val  Maggia  or  by  the  XIII 
Cantons,  nor  does  it  appear  that  at  any  period  before  or  after  that  date  till 
the  year  1641,  that  Switzerland  asserted  any  supremacy  or  hii^h  dominion 
over  that  territory.  But  on  the  other  hand  it  appears  that  the  govern- 
mentB  of  the  two  countries  accepted  the  settlement  of  1554  as  definitive. 
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In  relazione  con  qnesto  fatto  di  nessun  reclamo  per  parte  della 
Svizzera,  egli  6  bene  notare  un'  analogo  stato  di  cose  relativa- 
mento  al  govemo  di  Val  Maggia.  Nessun  documento  di  qual- 
siasi  uatura  e  prodotto  dai  registri  del  Val  Maggia,  e  non  vl  h 
prova  cbe  il  Comune  di  Oampo  in  verun  tempo  del  periodo 
storico  sia  mai  stato  possessore  delP  Alpe  di  Cravairola, 

Havvi  una  probability  meramente  intrinsica  clie  in  qualcbe 
reniota  eti\  queiF  Alpe  sia  stata  proprietit  di  quel  comune  ed  i 
due  document!  nei  quali  1'  Alpe  h  descritta  come  apparteuente 
al  dominium  di  Val  Maggia  aggiungono  forza  a  questp  sup- 
posto.  Ma  questi  docuiuenti  non  sono  atti  nei  quali  11  Val 
Maggia  sia  stato  parte  attiva  e  non  vi  ha  in  essi  alcuna  prova 
positiva  di  sorta,  dimonstranti  che  le  autoritA  di  Val  Maggia 
abbiano  mai  esercitato  o  reclamata  la  giurisdizione  sulP  Alpe 
di  Oravairola  lino  al  1641.  fi  una  supposizione  molto  probabile 
che  in  quel  tempi  rozzi  in  cui  generalmente  prevaleva  lalegge 
del  pill  forte,  e  pochi  proprietari  potevano  mostrare  qualche 
titolo  delle  loro  terre  o  della  loro  giurisdizione,  salvo  il  titolo 
di  possesso,  il  trasferrimento  del  suolo  ad  abitanti  di  Val  Anti- 
gorio  fosse  considerato  come  implicante  con  se,  ancbe  la 
sovranit^^  E  per  quanto  abbiamo  i  mezzi  di  8aperIo,la  Sviz- 
zera sembra  essere  convenuta  in  qnesto  punto  di  vista  per  piii 
di  cenio  anni  dopo  1'  acquisto  di  Val  Maggia. 

Nei  1641,  Oswaldo  di  Schiafiusa,  Commissionario,  Balivo  di 
Val  Maggia,  o  per  ordine  dei  suoi  su])eriori  o  per  motivi  per- 
sonal!, non  si  sa,  convoca  un'  assemblea  di  delegati  dei  Coniuni 
di  Crodo,  di  Poutimaglio,  e  di  Oampo  per  comporre  le  differfenze 
sorte  relativamente  all'  Alpe  di  Oravairola.     Dietro  questa 


In  connection  "with  the  fact  that  no  claim  was  made  by  Switzerland,  it 
is  well  to  notice  an  analogons  state  of  things  relative  to  the  government 
of  Val  Maggia..  No  docament  of  any  nature  whatever  is  produced  Irom 
the  records  of  Val  Maggia,  and  there  is  no  proof  that  the  Commune  of 
Campo  was  at  any  time  in  the  historic  period  in  possession  of  the  Alp  of 
Cravairolii. 

There  is  a  merely  intrinsic  probability  that  in  some  remote  age  this  Alp 
may  have  been  the  property  of  that  commune  and  the  two  document 
wher«iu  the  Alp  is  described  as  belonging  to  the  dominium  of  Val  Maggia 
add  force  to  this  supposition.  But  these  documents  are  not  acts  to  which 
Val  Maggia  was  an  active  party,  and  there  is  iu  them  no  positive  proof  of 
that  kind,  showing  that  the  authorities  of  Val  Maggia  ever  exercised  or 
claimed  jurisdiction  over  the  Alp  of  Cravairola  till  1641.  It  is  a  very 
probable  supposition  that  in  those  rou«;h  times  during  which  the  law  of 
the  strongest  generally  prevailed,  and  few  owners  could  show  title-deeds 
to  their  lauds  or  their  jurisdictiou,  save  the  title  of  possession,  the  trans- 
ferring of  the  soil  to  tiie  inhabitants  of  Val  Antigorio  may  have  been  con- 
sidered as  in  itself  implying  also  the  sovereignty.  And  as  far  as  we  have 
the  means  of  knowing  it,  Switzerland  seems  to  have  acquiesced  in  this 
point  of  view  for  more  than  a  hundred  years  from  the  acquisition  of  Val 
Maggia. 

In  1641,  Oswald  of  Schaffhansen,  Commissioner,  Bailiff  of  Val  Maggia, 
whether  liy  order  of  his  superiors  or  for  personal  reasons  no  cie  knows, 
called  an  assembly  of  the  delegates  of  the  Comnmues  of  Crodo.  Ponti- 
maglio,  and  Cam])o  to  adjust  the  differences  arising  in  relation  to  the  Alp 
of  Cravairola.     Pursuant  to  this  convocation  certain  citizens  of  Crodo 
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oonvocazione  alcnni  cittadini  di  Grodo  e  di  Pontimaglio  coii- 
veuuero  con  liii  e  co'  suoi  compagni  sulF  Alpo  addi  2  ottobre 
1641  e  dichiararono  ch'  essi  noa  erano  autorizzati  dai  loro  Co- 
mani,  ma  cUe  avrebbero  fatta  relazione  ai  medesitni,  accioche 
ana  delegazione  fosse  Doininata  per  trattare  V  argomento.  In 
quella  occasione  il  Gominissario  Oswaldo  ^Mn  faccia  ai  sndditi 
di  Autigorio  ba  protestato  che  la  giurisdizione  sopradetta  dell' 
Alpe  ^  sua  e  che  non  puo  nb  deve  tralasciarne  gli  atti  clie  si 
giiidicheranao  necessari  per  11  mantenimentx)  della  giurisdizione 
dei  suoi  111'"*  Signori  dei  XII  Oantx)ni  della  Serenissima  Eepub- 
lica  Eivetica."  Questo  come  fu  osservato,  b  il  primo  reclamo 
formale  conosciuto  di  sovranit^  su  quell'  Alpe  per  parte  della 
Svizzera.  Se  esvso  fu  fatto  dietro  ordine  della  Svizzera  e  non 
fu  fatto  meramente  persouale  del  Gommissario,  si  ba  diritto  di 
snpporre  cbe  gli  archivi  della  Svizzera  forniscaTio  la  prova  del 
fatto;  ma  nessuna  prova  di  questo  genere  vieiie  presentata. 

Questo  reclamo  fu  sovente  ripetuto  duranti  gli  anni  seguenti 
e  ne  risultarono  un  maggior  eccitamento  ed  una  crescente  irri- 
tazione.  Kon  h  necessario  seguir  la  storia  di  questi  fatti, 
])erocche  nel  1650,  una  convenzione  tenutasi  alle  isole  Borromee 
dalle  autorit^  dei  due  govern!  riconobbe  i  limiti  del  1554,  fece 
varie  concessioni  alle  due  parti,  e  specialmente  questa,  di  auto- 
rizzare  il  popolo  di  Grodo  a  trasportar  i  legnami  delP  Alpe  per 
mezzo  delta  Itovana  nel  Val  Maggia,  provvedimento,  osservasi, 
affatto  superiluo  se  quelF  Alpe  fosse  stato  territorio  Svizzero. 
Un'  altro  provvedimento  trattava  in  sostauza  tutte  le  dispute 
e  risse  anteriori  come  non  avvenute,  ed  infine  un'  articolo  con- 
cepito  in  questi  termini :  *<  E  quesiaprovviaione  abbi  a  durare  sin 
tanto  sara  deciso  il  punto  della  giurisdizione  sopra  la  detta  Alpe 
al  quale  per  nessuna  delle  dette  cose  «'  intende  far  pregindizio,^^ 

and  of  Pontimaglio  met  him  and  bis  companions  on  the  Alp  on  the  2(1  of 
October  lt>41  and  dechired  that  they  were  not  authorized  by  their  corn- 
manes,  bnt  that  they  would  make  a  report  to  them,  in  order  that  a  dele- 
gation might  be  named  to  discuss  the  subject.  On  that  occasion,  Commis- 
sioner Oswald  "  in  the  presence  of  the  subjects  of  Antigorio,  protested  that 
the  jurisdiction  over  the  Alp  was  his,  and  that  be  could  not  and  must  not 
neglect  the  acts  that  would  be  judged  necessary  for  the  maintenance  of  the 
jarisdiction  of  his  illustrious  Lords  of  the  XII  Cantons  of  the  Most  Serene 
Helvetian  Republic/'  This,  as  has  been  observed,  is  the  first  formal  claim 
that  is  known  of  the  sovereignty  of  the  Alp  by  Switzerland.  If  this  was 
done  in  obedience  to  orders  from  Switzerland  and  not  merely  personally 
by  the  Commissioner,  it  would  be  right  to  suppose  that  the  archives  of 
Switzerland  conld  furnish  the  proof  the  fact;  bnt  no  proof  of  this  kind 
has  been  presented. 

This  claim  was  often  repeated  during  the  following  years  and  the  resnlt 
was  w  greater  excitement  and  a  growing  irritation.  It  is  not  necessary  to 
follow  the  history  of  these  facts,  because  in  1650  a  convention  held  at  the 
Borromean  Islands,  by  the  authorities  of  the  two  governments,  recognized 
the  limits  of  1554,  made  several  grants  to  the  two  sides,  and  especially 
this  one,  of  authority  to  the  people  of  Crodo  to  carry  the  timber  ot  the 
Alp  by  means  of  the  Rovana  into  Val  Maggia,  a  provision,  it  must  be 
observed,  entirely  superfluous  bad  this  Alp  been  Swiss  territory.  Another 
provision  did  away  with  suits  growing  out  of  all  previous  quarrels  and 
riots;  and  lastly  an  article  conceived  in  these  words:  ''And  this  provision 
shall  last  till  the  point  of  the  jurisdiction  over  the  said  Alp  is  decided, 
and  no  prejudice  is  intended  to  any  of  the  above  mentioned  cases.''  j 
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II  sottoscritto  compreude  il  termine  pravvisione  come  appli- 
caiitesi  a  tutta  la  materia  della  Gonveuzione  e  nou  giti  ad  uu 
articolo  o  ad  alcuni  articoli  particolari.  La  conveiizioDe  noii 
decise  nulla  relativameute  alia  giarisdizione,  ma  lascio  la  qaes- 
tione  come  la  trovo,  e  naturalmeute  questo  panto,  nello  state 
in  cni  trovavasi  allora,  dev'  essere  giudicato  dietro  i  latti  e  le 
leggi  connesse  alia  storia  precedeute. 

Dopo  11 1650  vi  furono  altri  numerosi  tentativi,  piu  o  meno 
serii  d'  ambo  le  parti  di  stabilire  una  giarisdizione  sol  conteso 
territorio,  ma  nelP  opinioue  del  sottoscritto,  essi  non  hanno  an 
carattere  abbastanza  concludente  per  isciogliere  material- 
mente  la  causa  ne  da  un  lato  ne  dall'  altro,  e  dobbiamo  riferirci 
per  una  decisione  ai  diritti  delle  parti,  quali  erano  all'  epoca 
della  Coiivenzione  del  1G50. 

Biepilofjando. — L'  evidcnza  del  titolo  delP  Italia  consiste  nelP 
acquisto  del  suolo  prima  del  1500  da  (yomuni  ora  appartenenti 
al  regno  d'  Italia  e  nelP  incontestato  possesso  del  territorio  i)er 
parte  dei  medesimi  Comuni  fino  al  gioruo  d'  oggi;  in  certi  atti 
di  giurisdizione  che  dicoiisi  essere  stati  compiuti  dalle  autorita 
ufdciali  di  Domodossola  relativameute  al  suolo  delP  Alpe,  atti 
cbe  si  allegano  non  gia  come  concludenti  nella  lore  natura,  ma 
che  sono  consiJerati  come  presunzioni  di  qualche  valore  per  la 
evidenza  del  fatto,  finche  non  sieuo  confutati;  nei  procedi- 
meuti  del  1554,  del  1555  e  del  1556,  cbe  dicesi  trattino  della 
fissazionedei  termini  per  una  delimitazione  territoriale  e  giuris- 
dizionale,  e  sieno  stati  accettati  come  tali  da  ambedue  i  gov- 
erni  per  quasi  un  secolo  senza  questione,  e  finalmente  nelP 
assenza  di  qualsiasi  reclamo  di  alto  dominio  o  di  giurisdizione 
per  parte  della  Svizzera  o  dei  suoi  dipendenti  prima  dell'  anno 


The  undersigned  understands  the  term  '*  provision  "  as  applying  to  the 
whole  subject  matter  of  the  Convention,  and  not  only  to  one  or  several 
particular  articles.  The  convention  decided  nothing  in  relation  to  juris- 
diction,  but  left  the  question  just  as  it  fouud  it,  and  naturally,  this  point, 
in  the  state  in  which  it  then  was,  must  be  judged  by  facts  and  by  the  laws 
connected  with  its  preceding  history. 

After  1650  other  numerous  attempts,  more  or  less  serioiis,  were  made  on 
both  sides  to  establish  a  jurisdiction  over  the  contested  territory,  but  in 
the  opinion  of  the  undersigned  they  do  not  possess  a  suffioiently  conclu- 
sive character  to  affect  the  case  materially  either  one  way  or  the  other, 
and  we  must  refer  for  a  deciHion  to  the  rights  of  the  parties,  such  as  they 
were  at  the  time  of  the  Convention  of  1(>50. 

Recapitulation. — The  evidence  of  the  title  of  Italy  consists  in  the  acquis* 
ition  of  the  soil  previous  to  15()0  by  communes  now  belonging  to  the  King- 
dom of  Italy,  or  in  the  incontestable  possession  of  the  territory  by  these 
same  communes  up  to  the  present  day;  in  certain  acts  of  jurisdiction 
which  are  said  to  have  been  accomplished  by  the  official  authorities  of 
Domodossola  relative  to  the  soil  of  the  Alp,  acts  which  are  alleged  to  be 
not  only  conclusive  in  their  nature,  but  which  are  also  considered  to  aflbrd 
strong  presumptive  evidence  of  the  fact,  so  long  as  they  are  not  refuted; 
in  the  proceedings  of  1554, 1555  and  1556,  which  treat  of  the  definition  of 
the  liuiits  by  a  territorial  and  jarisdictional  delimitation,  and  which  were 
accepted  as  Miieh  by  both  governments  for  nearly  a  century  without  pro- 
test; and  finally  in  the  absence  of  any  claim  of  high  dominion  or  jurisdio- 
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1641,  qaando  Y  Alpe  era  in  possesso  dei  comuni  italiani  per 
interi  secoli. 

II  diritto  della  Svizzera  h  fondato :  sopra  considerazioni  di 
coDveuieDza;  sail'  allegato  principio  di  geograiia  politica,  se- 
coudo  11  quale  i  limiti  degli  Stati  limitroti  nei  paesi  moutuosi 
sono  determinati  dallo  spartiacqua;  salla  conqaista  del  1513 
e  sal  trattato  del  1516  riconoscente  il  Val  Maggia,  di  cui  fa 
parte  V  Alpe  di  Cravairola,  come  appartenente  alia  Svizzera;  e 
Bui  provvedimenti  per  lo  stabilimento  dei  limiti  tra  1'  Alpe  di 
Cravairola  ed  il  comane  di  Campo. 

Dietro  considerazioai  di  tutti  qaei  panti,  il  sottoscritto  e  di 
parere: 

In  primo  luogo :  Obe  il  titolo  delP  Italia  al  territorio  in  qaes- 
tione  ^  sitsiibilito  prima  facie  dalle  considerazioni  sovranotate  e 
qaindi  valevole,  ammenocli^  sia  confatato  da  prove  addotte 
dalla  Svizzera. 

In  secondo  luogo:  Benche  ragioni  di  convenienza  e  di  rantao 
interesse  consiglino  la  cessioue  dell'  Alpe  di  Cravairola  alia 
Svizzera,  par  noiidimeno  per  le  ragioni  g\k  espresse  gli  arbitri 
non  sarebbero  giustificati  nelP  assegnare  quel  territorio  alia 
Confederazione  sopra  questa  sola  base. 

In  terzo  luogo:  Che  il  principio  geografico  della  divisione 
politica  dei  territori  dietro  lo  spartiacqua  o  displuvio  non  h 
abbastanza  generalraeute  rieonosciuto  dalle  leggi  pratiche 
inteniazionali  Europee  per  costitnire  un  fondamento  indipen- 
dente  di  decisione  nei  casi  contestati.  Egli  c  vero  che  geo- 
graficamente  una  grande  vallata  include  i  suoi  rami  minori,  ma 
nei  discorso  ordinario  il  nome  di  valle,  quando  si  tratta  di  un 
fiume  considerevole,  h  generalmente  ristretto  al  ramo  princi- 
pale,  le  valli  laterali  tributarie  avendo  al  solito  i  loro  propri 


tion  from  Switzerland  or  its  dependencies  previons  to  tho  year  1641,  when 
the  Alp  had  been  possessed  by  Italian  communes  for  whole  centnries. 

The  right  of  Switzerland  is  founded:  on  considerations  of  convenience; 
on  the  alleged  principle  of  political  geography,  accord iug  to  which  the 
limits  of  bordering  States  in  mountainous  regions  are  determined  by  the 
watershed;  on  the  conqneflt  of  1513  and  on  the  treaty  of  1516,  which  rec- 
ognizes Val  Maggia,  of  which  the  Alp  of  Cravairola  is  part,  as  belonging 
to  Switzerland ;  and  its  proviHions  for  the  estahlislmient  of  the  limits 
between  the  Alp  of  Cravairola  and  the  Commune  of  Campo. 

Considering  all  these  points,  the  undersigned  is  of  opinion: 

Firstlff:  That  the  title  of  Italy  over  the  said  territory  is  established 
prima  facie  by  the  above  considerations  and  therefore  valid,  unless  it  is 
refuted  by  proofs  adduced  by  Switzerland. 

Secondly:  Though  reasons  of  convenience  and  of  mutual  interest  advise 
the  cession  of  the  Alp  of  Cravairola  to  Switzerland,  nevertheless,  for  the 
reasons  already  expressed,  the  arbitrators  would  not  be  justitied  in  assign- 
ing that  territory  to  the  Confederation  merely  on  this  basis  alone. 

Thirdly:  That  the  geographical  principio  of  the  political  division  of  ter- 
ritories according  to  the  watershed  is  not  generally  enough  recognized  in 
the  practical  international  law  of  Euro))e  to  constitute  an  independent 
banis  of  decision  in  contested  cases.  It  is  true  that  geogriiphically  a  large 
valley  includes  its  minor  basins,  but  in  ordinary  parlance  the  word  **  val- 
ley,'' when  used  with  reference  to  a  large  river,  is  generally  restricted  to 
the  principal  basin,  the  lateral  tributary  valleys  having  usually  their  own 
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nomi;  quindi  una  tale  designazione  non  include  necessaria- 
meute  le  valli  uiinori,  ma  dev'  essere  interpretata  secondo  il 
possesso  od  altre  circostanze  se  queste  esistono.  Come  fu  detto 
non  v'  h  prova  di  alcun  reelamo  formale  iier  parte  della  Svizzera 
relativamente  alia  sovranitA  sulP  Alpe,  come  parte  del  Val 
Magti^ia,  prima  delP  asserto  di  ffiurisdizione  di  Oswaldo  nel 
1641,  e  se  nel  periodo  mediovale,  attra verso  il  quale  si  estende 
la  storia  dell'  Alpe  di  Cravairola,  6  stato  ricevuto  come  prin- 
cipio  di  legge  cbe  le  valli  tributarie  debbono  seguire  la  giuris- 
dizione  della  eorrente  principale  delle  ac'que,  non  si  puo  spie- 
gare  perche  il  Oomune  di  Gampo  non  ba  reclamata  la  sovranit^ 
di  Oravairola  come  appartenente  al  suo  proprio  territorio,  nel 
periodo,  in  cui  i  Gomuni  italiani  1'  acquistarono.  Ma  non  vi  e 
indizio  di  simile  reelamo  in  nessun  tempo  sine  a  an  secolo 
dopo  la  definizione  dei  limiti  del  1554. 

In  quarto  luoqo:  Che  sebbene  in  an  senso  scientifico  la  valle 
principale  di  un  flume  abbracci  quelle  dei  suoi  tributari,  pure 
questi  termini,  quando  sono  usati  in  istromenti  pubblici,  spe- 
cialmente  in  quelli  di  antica  data,  debbono  essere  iuterpretati 
secondo  il  senso  e  V  uso  contemporanei.  II  sottoscritto  non 
vede  nessuna  prova  che  aleuna  delle  parti  del  trattato  del 
1516,  quindi  di  nessun  periodo  ^*usseguente  prima  del  1641, 
considerasse  1'  Alpe  di  Cravairola  come  incluso  nella  denomi- 
nazione  di  Val  Maggia,  e  die  al  contrario  la  mancanza  di  ogni 
reelamo  di  sovraniti\  della  Svizzera  e  del  Comune  di  Gampo 
sul  suolo  situate  geograficamente  nel  Val  Maggia,  ma  posse- 
duto  e  goduto  da  corpi  morali  forestieri  prima  facie  mostra  alU 
evidenza  che  la  Cont'ederazione  ed  il  Comune  di  Cami>o  non  si 
ritenevano  investiti  di  tale  sovraniti^,  in  alcun  tempo,  prima  che 
sifiatto  reclame  fosse  assunto  da  un  ufiiciale  Svizzero  nel  1641. 


proper  names ;  honce  snch  a  designation  does  not  necessarily  includo  minor 
valleys,  but  must  be  interpreted  according  to  possession  nud  other  circuni- 
Btances  if  any  exist.  As  stated,  there  is  no  proof  of  any  formal  claim  on 
the  part  of  Switzerlan<l,  relative  to  the  sovereignty  over  the  Alp,  as  part 
of  val  Maggia,  previous  to  the  assertion  of  jurisdiction  by  Oswaldo  in 
1641;  and  if  in  the  mediaeval  period,  through  which  the  history  of  the 
Alp  of  Cravairola  extends,  it  was  accepted  as  a  principle  of  law,  that 
tributary  valleys  must  follow  the  jurisdiction  of  the  principal  current  of 
the  waters,  it  cannot  be  explained  why  the  Commune  of  Canipo  did  not 
claim  the  sovereignty  of  Cravairola  as  belonging  to  its  own  territory,  at 
the  time  when  the  Italian  Communes  acquired  it.  Hut  there  is  no  trace 
of  such  a  claim  at  any  time  till  a  eeutury  after  the  definition  of  the  limits 
in  1554. 

Fourthlt/:  That  although,  in  a  scientific  sense,  the  principal  valley  of  a 
river  embraces  those  of  its  tributuries,  yet  these  words,  when  used  in 
public  documents,  especially  in  those  of  ancient  date,  must  be  interpreted 
according  to  the  contemporaneous  use  and  sense.  The  u^idersigned  seea 
no  proof  that  any  of  the  parties  to  the  treaty  of  1516,  or  of  any  subse- 
quent period  previous  to  1611,  considered  the  Alp  of  Cravairola  as  included 
in  the  denomination  of  Val  Maggia;  but,  on  the  contrary,  the  absence  of 
any  claim  of  sovereignty  by  Switzerland  or  by  the  Commune  of  Campo 
over  the  soil  geographically  situated  in  A^al  Maggia,  but  possessed  and 
enjoyed  by  foreign  moral  bodies,  shown  prima  facie,  that  the  Confedera- 
tiou  and  the  Commune  of  Camjio  did  not  consider  themselves  invested 
with  the  right  of  such  sovereignty  at  any  time  before  such  claim  was  put 
forward  by  a  Swiss  otlicial  in  1611. 
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Inqninto  luogoi  Ohe  i  procedimeiiti  del  1654,  che  il  sotto- 
scritto  h  costretto  d'  interpretare  in  aroionia  coi  correlati  vi  docn- 
menti'ufiiciali  del  1555  e  1556,  teudouo  piuttosto  a  negare  che 
non  a  stabilire  il  diritto  della  Svizzera  alia  sovranitA  del  terri- 
torio  in  qaestione,  ed  a  mostrare,  cbe  i  limiti  da  essi  stabiliti 
erano  considerati  dalle  parti  immediatamente  interressate  e 
dai  loro  rispettivi  govemi  come  una  delimitazione  territoriale 
e  giurisdizionale. 

Sail'  iusieme  della  qnestione  il  sottoscritto  h  di  parere  che 
per  usare  le  espressioni  del  Compromis :  ^^  La  ligne  fronti^re  qai 
separe  le  territoire  italien  du  territoire  de  la  Ooufi^d^ration 
Suisse  (Canton  Tessin),  aa  lieu  dit  Alpe  de  Oravairola,  doit 
quitter  la  chaine  principale  des  montagnes  au  sommet  design^ 
Sonnenhom,  pour  desceudre  vers  le  raisseau  de  la  Valine  de 
Campo  et  en  suivant  I'arete  secondaire  nominee  Creta  Tremo- 
lina  (ou  Mosso  del  Lodauo  sur  la  carte  Suisse)  rejoindre  la 
chaine  principale  auPizzo  del  LagoGelato"  •  ♦  ♦  edegli 
pronunzia  sentenza  conforme. 

In  conclusione,  il  sottoscritto  si  onora  d'  esprimere  il  suo 
alto  apprezzamento  per  1'  abiltsl,  la  moderazione  e  1'  imparziallt^ 
spiegate  da  tutti  1  componenti  1'  arbitraggio,  come  pure  i  suoi 
sinceri  ringraziamenti  per  la  continua  cortesia  e  considerazione 
manifestategli  da  tutti  colore  con  cui  il  suo  ufficio  lo  pose  in 
Goutatto. 

Dato  in  Milano  in  duplicate  23  Settembre  1874. 

(Fto.)  George  P.  Marsh. 

Fifthly:  That  the  proceedings  of  1554,  which  the  undersigned  is  obliged 
to  interpret  sis  in  harmony  with  the  corresponding  otficial  dooaments  of 
1555  or  1556,  tend  rather  to  negative  than  to  establish  the  right  of  Switz- 
erland to  the  sovereignty  of  the  territory  in  question,  and  to  show  that 
the  limits  established  by  the  parties  immediately  interested  were  consid- 
ered by  them  and  their  respective  governments  as  a  territorial  and  juris- 
dictional delimitation. 

On  the  whole  question,  the  undersigned  is  of  opinion  that,  using  the 
expressions  of  the  Agreement:  ''The  frontier  line  that  divides  the  Italian 
territory  from  that  of  the  Swiss  Confederation  (Canton  Tessin),  at  the  spot 
called  the  Alp  of  Cravairola,  must  leave  the  principal  chain  of  mountains 
at  the  summit  called  Sonnenhorn,  and  descend  towards  the  stream  of  the 
Valley  of  Caiupo  and  following  the  secondary  ridge  called  Creta  Tremolina 
(or  Mofiso  del  Lodano  on  the  the  Swiss  map)  to  meet  the  principal  chain 
at  the  Peak  of  the  Frozen  Lake,"  »  «  *  and  he  pronounces  his  deci- 
sion accordingly. 

In  conclusion,  the  undersigned  has  the  honor  to  express  his  high  appre- 
ciation of  the  ability,  moderation  and  im])artiality  displayed  by  all  the 
members  of  the  arbitration,  and  also  his  sincere  thanks  for  the  continued 
conrteousness  and  consideration  manifested  towards  him  by  all  with  whom 
his  office  brought  him  into  contact. 

Given  at  Milan  in  duplicate  September  23, 1874. 

Signed:  George  P.  Marsh. 
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La  presente  copia  h  couforme  all'  ori^nale  conservato  nelP 
archivio  del  ministero  degli  affari  esteri  del  Eegno  d'  Italia. 
Eoma,  G  Dicembre  1894. 
II  direttore  degli  arcbivi. 

[S.]  G.  GOBBINI. 

January  4, 1875,  the  Swiss  Federal  Council 
^^^^"^   made  the  following  decree: 

"LE   OONSEIL  F^D^BAL  SUISSE. 

*^  Vu  le  Gonipromis  pass6  entre  le  Conseil  federal  et  le  Gou- 
verument  Italien,  du  31  D6cembre  1873,  relatif  h  le  frontiere 
Italo-Suisse  au  lieu  dit  <Alpe  de  Cravairola;' 

«<Vu  la  sentence  du  surarbitre,  Mr.  Marsh,  Ministre  dee 
Estate-Unis  k  Rome,  en  date  du  23  Septembre  1874,  qui  pnorte: 
'La  ligne  frontiere  qui  s6pare  le  territoire  Italien  du  territoire 
de  la  Confederation  Suisse  (Canton  du  Tessin)  aulieu  dit  **Alpe 
de  Cravairola,"  doit  quitter  la  chaine  principales  des  montagnes 
au  sommet  designe  "Sonnenhorn,"  pour  descendre  vers  le  mis- 
seau  de  la  valle6  de  Campo  et,  en  suivaiit  I'arete  secondaire 
nornm^e  Creta  Tremolina  (ou  '^  Mossodel  Lodano"  sur  la  carte 
Suisse,)  rejoindre  la  chaine  principale  au  '*Pizzo  del  Lago 
Gelato;"' 

"Arrets  du  Cons.  f<6d.  cone,  la  frontiere  sur  PAlpe  de  Gra- 
vairola. 

**  Vu  I'art.  2  du Compromis arbicral,^  qui  statue:  *  Les  hautes 
parties  contractantes  admettront  la  sentence  arbitralequi  inter- 
viendraet  reconuaitront  comine  definitive  la  ligne  frontiere  qui 
elle  aura  d^terminde;' 

"Et  Tart.  8  du  m6me Compromis  en  ces  termes:  ^Les  hautes 
Parties  contractantes  s'eiigagent  'k  proc^der  aussitdt  que  faire 
se  pourra  ^  Fex^cution  du  jugemeut  arbitral,' 

"  abr£:tb  : 

"Art.  l®^  La  ligne  frontiere  determinate  par  la  sentence  arbi- 
trale  de  M.  Marsh,  du  23  Septembre  1874,  est  reconnue  comme 
definitive,  cette  sentence  ^tant  admise  et  devant  entrer  eu 
rigueur  dfes  ce  jour. 


The  present  copy  conforms  with  the  original,  preserved  in  the  archives 
of  the  Ministry  of  Foreign  Affairs  of  the  Kingdom  of  Italy. 
Rome,  December  6,  1894. 
The  director  of  the  archives. 

[Seal  Min.  of  For.  Af.]  G.  GoRBiNI. 

^  Voir  Recueil  offlciel  des  lois,  tome  XI,  page  516. 
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"Art.  2«'™«.  Le  present  arrets  sera  insert  au  Recueil  OflSciel, 
et  l^origiDal  de  la  sentence  arbitrale  depose  aax  archives  f(§d^- 
rales. 

"Berne,  le  4  Janvier  1875. 

"Aa  nom  de  Conseil  F^d^rale  Suisse, 

"Le  President  de  la  Confederation: 

"SCHERER 

"Le  Ohancelier  de  la  OonfM^ration: 

"SCHIESS.'' 

May  17, 1875,  the  President  of  the  Swiss  Confederation  and 
the  Italian  minister  at  Berne  signed  the  following  protocol  to 
carry  the  award  into  effect: 

"  Les  Soussignes,  Monsieur  le  S^nateur  L.  A.  Melegari.  Min- 
istre  d'ltalie  en  Suisse,  et  Monsieur  J.  Scherer,  President  de 
la  Confederation  Suisse,  k  cela  dtiment  autoris^s,  reconnais- 
sent  et  dc^clarent,  au  nom  de  leurs  Gouvernements  respectifs, 
que  la  sentence  arbitrale,  reudue  ^  Milan,  le  23  Septembre 
1874,  par  Monsieur  Marsh,  Ministre  des  Etats-Unis  d'Ame- 
rique  h  Bome,  surarbitre  nomm6,  en  la  forme  convenue  dans 
le  compromis  sign^  ^  Berne  le  31  Decembre  1873,  pour  fixer 
d^finitiveraent  la  frontiere  Italo-Suisse  au  lieu  dit  *Alpe  de 
Cravairola,'  sentence  dont  suit  le  dispostif : 

"  *  La  ligne-frontiere  qui  s^^pare  le  territoire  du  Italien  du 
territoire  de  la  Confederation  Suisse  (Canton  du  Tessin)  au 
lieu  dit  "  Alpe  de  Cravairola  '^  doit  quitter  la  chaine  principale 
des  montagnes  au  sonimet  d^sign^  "  Sonnenhom,''  pour  descen- 
dre  vers  le  ruisseau  de  la  valine  de  Campo,  et,  en  suivant 
Farete  secondaire  nommee  "  Creta  Tremolino  "  (ou  "Mosso  del 
Lodano  "  sur  la  carte  Suisse),  rejoindre  la  chaine  principale  au 
"  Pizzo  del  Lago  Gelato:  ^'  ^ 

"  Est  devenue,  en  vertu  de  I'Article  II.  du  dit  compromis, 
obligatoire  i)our  les  deux  Etats  contractants,  lesquels,  par  con- 
sequent, s'engagent  A.  faire  proceder,  dans  I'annee  et  aussitot 
que  faire  se  pourra,  par  le  moyen  de  d^l^gues  sp6ciaux,  ^  la 
collocation  des  bornes  sur  la  ligne-frontiere  definitivement  tra- 
cde  dans  le  dispositif  de  la  sentence  arbitrale  pr^cit^e. 

"  Fait  a  Berne,  le  17  Mai  1875. 


L.  s. 
L.  s. 


Melegari. 
Scherer."  * 


^  When  Mr.  Marsh  rendered  his  award  he  stated  to  Senator  Guiociardi, 
in  order  to  save  any  possible  embarrassment  growing  ont  of  the  provisions 
of  the  Constitution  of  the  United  States,  that  he  could  not  accept  from  the 
respective  governments  any  compensation,  gift,  or  other  material  acknowl- 
edgment of  his  services,  and  begged  that  none  might  be  ofiered.  (For. 
Eel.  1875,  II.  754.)  Both  governments,  however,  afterwards  requested 
him  to  accept  testimonials,  the  Italian  Government  offering  him  an  orna- 
mental table,  and  the  Swiss  a  pocket  chronometer.  Congress  authorized 
Mr.  Marsh  to  accept  these  presents  (act  of  February  12,  1876,  19  Stats,  at 
L.  415),  and  they  were  duly  received  by  him.  (Mr.  Marsh  to  Mr.  Fish, 
March  10^  1876,  MSS.  Dept.  of  State.) 
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2.  Case  of  Cotesworth  &  Powell. 

,       By   a  convention  of  December   14,   1872, 
^"^^teation  ^^  Great  Britain  and  Colombia  agreed  to  refer  to 

arbitration  the  claim  of  Messrs.  Cotesworth  & 
Powell,  British  subjects,  against  the  Government  of  Colombia, 
arising  out  of  certain  acts  connected  with  the  administration 
of  justice  in  the  city  of  Barranquilla,  State  of  Bolivar,  between 
the  years  1858  and  1860.  It  was  provided  that  the  arbitration 
should  be  conducted  by  two  commissioners,  one  to  be  named 
by  the  Government  of  Colombia  and  the  other  by  Her  Britan- 
nic Majesty's  charge  d'affaires  in  Bogotd,  or,  in  his  absence,  by 
the  British  acting  consul-general  in  charge  of  Her  Britannic 
Majesty's  legation.  Before  proceeding  to  business  the  com- 
missioners were  required  to  name  some  third  person  to  act  as 
umpire,  to  decide  any  point  on  which  they  might  differ  in 
opinion ;  and  if  they  should  be  unable  to  agree  on  such  a  per- 
son, it  was  stipulated  that  the  selection  should  be  made  by 
the  person  in  charge  of  the  French  legation  in  Bogota.  The 
commissioners  were  specially  charged  to  decide  two  questions: 
(1)  Whether  the  Government  of  Colombia  was  bound  to  grant 
indemnity  to  the  claimants;  and  if  so,  (2)  what  amount  should 
be  paid,  both  principal  and  interest.  The  amount  so  awarded 
Colombia  agreed  to  pay  in  "hard  cash"  within  twelve  months 
from  the  date  of  the  award.  The  commissioners  were  to  enter 
upon  their  duties  at  Bogottl  on  the  ratification  of  the  conven- 
tion by  the  Colombian  congress.  They  were  authorized,  if 
they  so  desired,  to  hear  "one  counsel  for  each  party.'^ 

The  facts  on  which  the  claim  in  question  was 
Origin  of  the  Claim,  based  may  briefly  be  stated.    It  appears  that 

in  1855  Cotesworth  &  Powell,  merchants  of. 
London,  entered  into  a  contract  or  contracts  with  the  firm  of 
Powles,  Gower  &  Co.,  of  Barranquilla  and  Bogota,  consisting 
of  the  firm  of  Powles  Brothers  &  Co.,  of  London,  and  Samuel 
J.  Gower  and  Miguel  Eivas,  of  New  Granada,  for  the  i)urcha6e 
of  tobacco  on  joint  account,  Cotesworth  &  Powell  supplying  the 
funds,  while  Powles,  Gower  &  Co.  made  the  purchases,  for- 
warded the  tobacco,  and  shared  the  profits.  In  1857  Powles 
Brothers  &  Co.,  the  London  branch  of  Powles,  Gower  &  Co., 
failed,  and  this  event  was  soon  followed  by  the  bankruptcy  of 
the  house  at  Barranquilla.  Cotesworth  &  Powell  at  once  dis- 
patched an  agent  to  New  Granada  to  protect  their  interest. 
He  succeeded  in  doing  so  at  Bogota,  but  not  at  Barranquilla* 
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It  was  alleged  that  the  judge  at  Barranqnilla  having  cognizance 
of  the  case,  one  Clemente  Salazar,  in  collusion  with  the  local 
assignees  in  bankruptcy  of  Powles,  Gower  &  Co.,  made  away 
with  the  property  of  the  claimants;  that  lie  sold  300  cases 
of  the  tobacco  to  his  own  secretary;  that  he  forced  his  way 
into  the  sick  room  of  the  claimants'  agent,  and,  over  the  protest 
of  the  English  consul,  seized  the  bills  of  lading  of  certain  car- 
goes of  tobacco,  sent  them  to  England,  and  received  the  value 
for  them;  and  finally,  that  he  disappeared  suddenly  from  Bar- 
ranquUla,  carrying  with  him  all  the  papers  relating  to  the  suit 
which  was  then  before  him  and  thus  rendering  it  impossible  for 
the  claimants  to  prove  their  case.  It  was  further  alleged  that 
he  had  previously  been  arraigned  by  his  own  countrymen  upon 
charges  of  bribery  and  forgery  in  similar  cases,  and  that  he  had 
been  convicted,  pardoned,  and  restored  to  his  place.  For  his 
conduct  in  the  present  case  he  was  condemned  in  costs  in  March 
1862,  but  judgment  could  not  be  executed  against  him,  as  he 
pleaded  the  general  amnesty  act  of  March  ISfJO.  This  plea  was 
admitted  on  the  ground  that  tlie  amnesty  included  civil  as  well 
as  criminal  actions,  and  he  was  thus  relieved  of  all  the  conse- 
quences of  his  conduct.  Hence,  though  the  supreme  court  of 
the  State  of  Bolivar  declared  the  claims  of  Cotesworth  & 
Powell  to  the  assets  of  the  Barranquilla  house  well  founded,  it 
was  impossible  to  recover  anything. 

The  grounds  on  which  the  British  Government  demanded 
reparation  were  (1)  the  denial  of  justice  by  reason  of  the  judge's 
violent  and  illegal  acts,  (2)  the  condonation  of  his  offense  by 
the  amnesty,  and  (3)  the  tolerance  in  official  position  of  a  per- 
son of  his  infamous  reputation.^ 

A  commission  under  the  convention  of  De- 
^^^m^^'^*  cember  14,  1872,  was  organized  at  Bogota  in 
the  early  spring  of  1873.  It  was  composed  of 
Dr.  Schumacher,  German  minister  resident  at  Bogotti,  on  the 
part  of  Great  Britain,  and  Dr.  Ancizar,  a  distinguished  citizen 
of  Bogota,  on  the  part  of  Colombia.  The  subsequent  transfer 
of  Dr.  Schumacher  to  the  United  States  before  any  decision 
had  been  reached,  and  the  continued  ill  health  and  final  resig- 
nation of  Dr.  Ancizar,  prevented  final  action  on  the  case,  and 
rendered  the  appointment  ot*  a  new  commission  necessary. 
Under  these  circumstances  General  Salgar,  once  Colombian 


iMr.  Scruggs,  United  States  minister  at  Bogota,  to  Mr.  Fish,  Sec.  of 
State,  January  6, 1875,  For.  Rel.  1875,  417. 
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minister  to  the  United  States,  afterward  president  of  the 
republic,  and  at  the  period  in  question  governor  of  the  State 
of  Cundinamarca,  was  named  as  the  new  commissioner  on  the 
part  of  Colombia;  and  Mr.  Scruggs,  minister  of  the  United 
States  at  Bogota,  was  invited  to  accept  the  post  of  commis- 
sioner on  the  part  of  Great  Britain.  Mr.  Scruggs,  being 
urgently  solicited  to  do  so,  accepted  the  trust  and  reported  the 
fact  to  his  government.^  Mr.  Fish  sanctioned  Mr.  Scruggs's 
acceptance,  with  the  statement  that  it  would  have  been  prefer- 
able to  have  awaited  the  consent  of  the  Department  of  State 
before  consenting  to  act.  The  case  as  stated  involved,  said  Mr. 
Fish,  important  principles,  and  as  the  result,  whatever  it  might 
be,  might  in  the  future  be  made  applicable  to  similar  claims 
of  foreigners  against  the  United  States,  he  expressed  the 
hope  that  Mr.  Scruggs  would  give  the  subject  his  best  atten- 
tion. Mr.  Fish  further  stated  that,  without  wishing  to  bias 
Mr.  Scruggs's  judgment  in  advance,  the  claim  and  some  of  its 
features  resembled  that  in  the  case  of  the  Caroline  againt  Bra- 
zil. He  inclosed  a  copy  of  the  Attorney-General's  opinion  in 
that  case.*  The  convention  was  duly  ratified  by  the  Colom- 
bian congress,  and  the  arbitrators  entered  upon  their  duties. 

In  N"ovember  1875  Mr.  Scruggs  reported  to 
•    Award.  his  government  that  the  commission  had  closed 

its  labors  on  the  5th  of  that  month,  and  had 
delivered  duplicate  copies  of  its  award,  which  found  that  the 
Colombian  Government  should  pay  the  sum  of  $50,000,  which 
was  supposed  to  cover  the  actual  loss  of  the  claimants.  Gen- 
eral Salgar  concurred  both  in  the  award  and  in  the  opinion 
which  Mr.  Scruggs  had  prepared.  Both  parties  appeared  to 
be  satisfied  with  the  result.^  The  Colombian  minister  for  for- 
eign afiairs  expressed  the  President's  high  appreciation  of  the 
"intelligence,  studious  care,  and  known  good  faith"  exhibited 
by  the  arbitrators.*  The  British  Government  made  similar 
acknowledgments  and  tendered  to  each  of  the  arbiti'ators  a 
"silver  inkstand,  with  a  suitable  inscription  from  the  Queen 
of  Great  Britain."  This  testimonial  was  accepted  by  General 
Salgar,  and  an  application  was  made  by  the  Department  of 
State  to  Congress  for  authority  to  enable  Mr.  Scruggs  to  take 

'  For.  Rel.  1875, 1.  417. 

2  For.  Rel.  1875, 1.  423. 

8  Mr.  Scnior|jr8  to  Mr.  Fish,  Nov.  7, 1875,  MSS.  Dept.  of  State. 

*  Deo.  1,1875,  Ibid. 
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similar  action.  The  resolution  passed  the  Senate,  but  in  the 
House,  owing,  it  was  stated,  to  a  misapprehension,  it  was  in- 
definitely postponed.  ^ 

The  decision  and  award  of  the  commission  was  published  in 
Spanish  in  the  Diario  Ofidal  of  Bogotd  on  December  18  and  21, 
1876,  and  was  signed  by  both  commissioners.  The  original 
English  text,  as  prepared  by  Mr.  Scruggs,  is  given  in  his  opin- 
ion below.  In  this  opinion  the  responsibility  of  Colombia  was 
placed  not  upon  the  abuses  of  judicial  authority  in  which  the 
claim  originated,  but  upon  an  amnesty  by  which  the  offending 
officials  were  relieved  of  personal  liability  for  their  wrongful 
acts.    The  opinion  was  as  follows: 

"  This  is  a  demand  for  indemnity  for  losses  caused  by  alleged 
delays  in  awarding  justice,  by  denials  of  justice,  and  by  acts  of 
notorious  injustice  occurring  under  the  judicial  administration 
of  Colombia,  in  the  years  1858, 1859,  and  1860.  The  case  may 
be  briefly  stated  as  follows: 

"In  October  1855  the  mercantile  firm  of  Powles,  Gower  & 
Co.,  consisting  of  the  firm  of  Powles  Brothers  &  Co.,  of  Lon- 
don, and  Samuel  J.  Gower  and  Miguel  Kivas,of  Few  Granada, 
was  established  in  Barranquilla.  The  Barranquilla  house  thus 
constituted  subsequently  established  a  branch  house  in  Bogota. 

"Between  Powles,  Gower  &  Co.,  of  Kew  Granada;  Cotesf 
worth  &  Powell,  of  London,  and  Powles  Brothers  &  Co.,  o- 
London,  there  were  three  several  contracts,  dated  respectively 
January  14,  May  2,  and  May  22, 1856.  These  contracts,  each 
separate  and  distinct  from  the  others,  were  signed  in  London 
by  Powles  Brothers  &  Co.  for  and  on  behalf  of  their  Bar- 
ranquilla partners,  Powles,  Gower  &  Co.  Their  object  was 
the  establishment  of  a  separate  business  or  incidental  part- 
nership for  the  purchase  and  sale  of  tobacco;  the  accounts 
and  transactions  of  which  to  be  distinct  from  the  ordinary 
business  of  the  three  mercantile  houses  named,  and  to  be 
known  as  ^accounts  in  participation.'^ 

"Powles  Brothers  &  Co.  failed  I^ovember  1857;  and  soon 
thereafter  Cotesworth  &  Powell  sent  an  agent  to  represent 
their  interests  in  New  Granada.  This  a^ent  was  recognized 
by  the  Barranquilla  house,  who  delivered  to  him  the  assets 
pertaining  to  the  incidental  partnership. 

"  Meantime  the  Barranquilla  house  failed  as  a  consequence 
of  the  failure  of  its  London  partners;  and  on  the  13th  of  Feb- 
ruary 1858  the  judge  of  the  circuit  court  of  Barranquilla  took 
cognizance  thereof  in  proceedings  in  bankruptcy. 

^Mr.  Fish  to  Mr.  Scraggn,  March  22, 1876;  Mr.  Scruggs  to  Mr.  Fish,  May 
17,  1876:  MSS.  Deptof  State. 
3  See  Cuademo  3,  p.  155. 
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^*'  A  series  of  incideutal  proceedings  followed  in  which  the 
claimants  took  part.  The  circuit  and  provincial  courts  of  Bar- 
ranquilla,  the  superior  court  of  the  State  of  Bolivar,  and  the 
supreme  court  of  the  Confederation,  all  took  cognizance  of  the 
various  questions  arising  therefrom.  During  its  different  stages, 
the  alcaide  of  the  district,  the  prefect  of  the  department  of 
Savanilla,  the  attorney-general  of  the  State,  the  governor  and 
the  general  assembly  of  the  State,  all  figured  in  the  proceeding. 

"In  July  1859  a  local  revolution  broke  out  in  the  State.  The 
legitimate  governor  abandoned  Garthagena,  the  capital,  and 
retired  to  Mompox.  One  Nieto  assumed  the  prerogatives  of 
chief  executive  and  laid  seige  to  Mompox.  In  August  follow- 
ing the  judge  of  the  Barranquilla  district  absented  himself, 
taking  with  him  the  papers  relating  to  the  bankruptcy  case  of 
Powles,  Gower  &  Co.  Many  of  those  documents  were  never 
returned. 

"  The  revolution  terminated  in  December  1859.  In  January 
1860  a  new  state  constitution  was  formed  under  which  the 
laws  of  amnesty  of  March  3, 1860,  and  January  3, 1863,  were 
enacted.  Upon  the  first  was  based  the  decisions  of  the  court 
of  last  resort  of  the  State  of  April  17, 1860,  and  May  8, 1860, 
as  also  that  of  the  provincial  court  of  Barran(]uilla  of  May  1, 
1860.  Upon  the  second,  the  sentence  of  the  superior  tribunal 
of  the  State,  of  May  11, 1863,  was  predicated. 

"All  these  judicial  decisions  affected  the  interests  of  the 
claimants.  The  first  dismissed  the  proceedings  instituted 
against  the  judge  of  first  instance  for  the  illegal  abstraction 
and  sale  of  certain  goods  pertaining  to  the  incidental  partner- 
ship, pending  action  for  their  possession.  By  the  second,  or 
that  of  May  8,  1860,  the  criminal  prosecution  of  the  same 
judge,  for  the  alleged  crimes  of  robbery  and  falsification  of 
documents,  was  set  aside.  By  the  third,  or  that  of  May  1 , 
1860,  all  proceedings  against  .the  assignee  {syndico)^  for  crimes 
and  irregularities  during  the  period  of  his  office,  were  dis- 
missed. By  the  fourth,  or  that  of  May  11, 1863,  the  irregular- 
ities and  crimes  of  the  judge  of  first  instance,  and  his  abuses 
of  the  judicial  authority  to  the  prejudice  of  the  claimants, 
were  declared  comprehended  in  the  amnesty  laws  of  the  State. 

"  In  September  1860  the  State  of  Bolivar  entered  into  a  com- 
pact of  union  with  that  of  Cauca  against  the  New  Granadian 
Confederation;  and  the  two  States  thus  confederated  adopted 
the  name  of  *  United  States  of  New  Granada.'  As  the  result  of 
these  political  changes  the  legislation  of  the  State  was  fre- 
quently changed,  resulting  in  more  or  less  confusion. 

"During  this  confusion  the  claimants  first  asked  for  redress 
through  the  British  legation  in  Bogotd. 

"In  December  1862  their  attorney  made  written  representa- 
tion to  the  national  executive,  asking  reparation  for  damages 
resulting  from  delays  in  awarding  justice,  from  denials  of  jus- 
tice, and  from  acts  of  notorious  injustice;  alleging  that  all 
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appellate  revision  of  unjust  sentences,  and  all  further  redress 
before  the  legal  tribunals,  had  been  taken  away  by  the 
amnesty  laws.  To  this  a  response  was  given  promising  means 
of  satisfactory  redress. 

^<In  March  1864  the  attorney  for  claimants  made  a  third 
representation  in  consequence  of  not  having  received  a  final 
decision  upon  his  former  petition.  And  in  April  1865  the 
national  executive  decided  that  Colombia  was  not  obligated 
to  indemnify  the  claimants  for  damages  and  losses  sustained 
by  them  on  account  of  any  misconduct  on  the  part  of  individuals 
or  subordinate  officials  in  the  State  Bolivar. 

"In  January  1867  a  fourth  representation  was  made  by 
their  attorney,  asking  a  reconsideration  of  the  decision  of  April 
1865.  Tbe  reconsideration  was  had;  and  in  October  1871  the 
minister  for  foreign  affairs  announced  that  the  decision  of  April 
1865,  would  be  adhered  to. 

"  In  ^November  1871  a  demand  for  reclamation  (sic)  on  behalf 
of  the  claimants  was  made  upon  the  Colombian  Government  by 
Her  Britannic  Majesty's  diplomatic  agent  in  Bogota.  The  dis- 
cussion which  followed  resulted  in  an  agreement  to  refer  the 
whole  matter  to  arbitration. 

"  In  December  1872  a  convention  of  arbitration  was  signed 
by  the  plenipotentiaries  of  the  two  governments.  This  was 
sanctioned  by  a  law  ^  of  the  Colombian  congress  of  April  9, 
1873. 

"Dr.  Ancizar,  a  distinguished  citizen  of  Bogota,  was  named 
arbitrator  by  the  Government  of  Colombia;  the  German  min- 
ister resident,  Dr.  Schumacher,  was  appointed  on  the  part  of 
Great  Britain;  and  Drs.  S^las  and  Rubio  were  retained  as 
counsel  respectively  for  the  governments  of  Colombia  and 
Great  Britain. 

"  The  recall  of  Dr.  Schumacher  and  the  resignation  of  Dr. 
Ancizar,  before  any  decision  had  been  reached  rendered  the 
organization  of  a  new  commission  necessary.  The  new  com- 
missioners, consisting  of  the  Honorable  Eustorjio  Salgar,  an 
ex- President  of  the  republic,  as  Colombian  arbitrator;  the 
undersigned,  minister  resident  of  the  United  States  of  America, 
as  British  arbitrator;  and  the  Honorable  Casimir  Troplong, 
charge  d'affaires  of  France,  as  umpire,  in  case  of  disagreement, 
were  installed  some  months  since.  Dr.  Enbio  appeared  as 
counsel  for  the  claimants,  and  the  Honorable  Eamon  Gomez, 
attorney- general  of  the  nation,  appeared  for  the  Colombian 
Government. 

"Such,  in  brief,  is  the  origin  of  this  case;  a  controversy 
extending  through  a  i)eriod  of  nearly  eighteen  years,  and  con- 
temporary with  some  of  the  most  notable  political  events  of 
the  country.  Many  of  the  most  important  papers  are  missing. 
Others  have  accumulated  which  have  little  relevancy  to  the 


1  Law  26  of  1873. 
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question  at  issae;  and  these,  together  with  the  voluminoas 
pleadings  of  coansel,  have  swelled  the  mass  of  documents  to  a 
magnitude  almost  bewildering. 

**  Before  leaving  Bogota,  Dr.  Schumacher  prepared,  as  the 
result  of  his  study  of  the  case,  a  comprehensive  abstract  of  the 
great  mass  of  documents  submitted,  as  well  as  a  copious  index 
to  the  local  statutes  bearing  upon  the  subject.  This  has  been 
found  of  incalculable  assistance  in  arriving  at  a  clear  and  suc- 
cinct history  of  the  case,  and,  upon  careful  comparison  with 
the  original  documents,  to  be  remarkably  accurate.  It  is  to  be 
regretted  that  one  so  patient  and  thorough  in  research,  and  so 
learned  and  able  as  Dr.  Schumacher,  could  not  have  remained 
to  complete  a  labor  for  which  he  is  so  eminently  fitted. 

"I. 

'^The  preamble  to  the  convention  of  December  14,  1872, 
announces  as  the  object  of  this  arbitration  '  the  putting  of  an 
end  to  the  claim  of  Messrs.  Cotesworth  &  Powell,  British 
subjects,  against  the  Government  of  Colombia,  arising  out  of 
certain  acts  connected  with  the  administration  of  justice  in 
the  city  of  Barranquilla,  State  of  Bolivar,  between  the  years 
1858  and  I860.'  Consequently,  the  following  acts  are  not  the 
objects  of  this  investigation : 

"  1.  Those  not  connected  with  the  administration  of  justice  ; 
for  example,  legislative  acts  not  connected  with  the  judicial 
administration; 

'^2.  Those  not  connected  with  the  administration  of  justice 
in  Barranquilla;  that  is  to  say,  judicial  sentences  having  no 
connection  with  the  administration  of  justice  in  that  city;  and, 

^^3.  Those  not  connected  with  the  judicial  administration  in 
Barranquilla  during  the  years  1858 j  1859 y  and  1860;  such,  for 
instance,  as  may  have  occurred  before  or  subsequent  to  the 
time  mentioned. 

*'The  convention,  then,  involves  a  consideration  of  the  fol- 
lowing proposition,  as  the  primary  question  to  be  decided : 

"Whether  there  were  acts  connected  with  the  administration 
of  justice,  in  the  place  and  during  the  time  mentioned,  which, 
under  the  law  of  nations,  obligate  the  national  government 
of  Colombia  to  indemnii^  nonresident  British  subjects  for 
damages  and  losses  suffered  by  them  in  consequence  thereoft* 

"To  decide  this  question,  the  arbitrators,  being  wholly  inde- 
pendent of  both  governments,  must  be  the  sole  judges  of  the 
evidence  presented.  They  can  not,  for  instance,  be  expected  to 
take  into  consideration  documents  which,  in  their  opinion,  do 
not  merit  confidence.  But  all  documents  and  copies  of  docu- 
ments deemed  worthy  of  credence  should  be  carefully  consid- 
ered; likewise  all  incidental  writings  relating  to  or  in  explana- 

^See  preaml>le  to  the  convention  of  December  14,  1872;  also  Article  III 
of  same  convention. 
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tion  of  the  legal  papers  connected  with  the  history  of  the  case, 
or  which  may  serve  to  explain  the  contents  of  papers  that  may 
have  been  lost  or  destroyed  without  fault  of  the  claimants. 

"As  mere  bad  administration  of  justice  is  not,  in  itself,  just 
ground  for  reparation,  it  becomes  necessary  to  investigate 
separately,  and  one  by  one,  each  act  alleged  in  evidence  of  the 
abi$8e  of  the  judicial  authority;  acts  alleged  in  proof  of  posi- 
tive denials  of  justice;  charges  of  undue  delays  in  awarding 
justice;  sentences  and  rulings  of  the  courts  contrary  to  the 
laws  of  the  country ;  and  other  acts  alleged  in  proof  of  notorious 
injustice. 

**  Should  these  facts  be  clearly  established,  it  must  further- 
more appear,  in  order  to  make  the  nation  responsible,  that  the 
claimants  exhausted  every  means  of  obtaining  redress  before 
the  tribunals  of  the  country;  and  that,  all  judicial  recourse 
and  appellate  revision  of  unjust  sentences  being  closed  against 
them,  they  appeal  as  a  last  resort,  through  diplomatic  chan- 
nels, against  the  nation  itself.^ 

"In  order  therefore  to  simplify  the  case  as  much  as  possible, 
we  shall  arrange  the  allegations  preferred  under  six  general 
heads  as  follows: 

^^  First,  Abuse  of  judicial  authority  in  the  bankruptcy  pro- 
ceedings against  Powles,  Gower  &  Co. ; 

^^  Second.  Abuse  of  thejudicial  authority  in  regard  to  certain 
property  claimed  as  pertaining  to  the  incidental  partnership; 

"  Third.  Abuse  of  the  judicial  authority  in  depriving  the 
claimants  of  certain  documents  pertaining  to  the  incidental 
partnership; 

"  Fourth.  An  inquiry  into  the  nature  and  legal  character  of 
this  incidental  partnership,  by  which  certain  'accounts  in 
participation '  were  created; 

^^  Fifth.  The  revolution  and  amnesty,  and  the  bearing  of 
each  upon  the  questions  involved  in  this  reclamation;  and, 
lastly, 

"  Sixth.  The  rules  of  international  law  and  precedents  appli- 
cable to  the  case  under  consideration. 

"  We  shall  proceed  to  the  examination  of  each  in  the  order 
named. 

"11. 

"  ABUSE  OF  THE  .niDICIAL  AUTHORITY  IN  THE  BANKRUPTCY  PRO- 
CEEDINGS AGAINST  POWLES,  GOWEK  6c  CO. 

"This  charge  may  be  considered  in  the  following  order: 

"1.  Failure  to  cite  the  absent  creditors; 

"2.  Failure  to  publish  sentence  of  classification; 

"3.  The  sentence  excluding  the  claimants; 

"4.  The  appeal  therefrom,  and  its  consequences; 


» Philllmore,  Law  of  Nations,  vol.  2 ;  see  also  opinicn  of  United  States 
Attorney -(jeneraly  in  the  case  of  the  Caroline. 
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"5.  Inutility  of  the  new  proceedings  ordered;  and, 

<<6.  Oriminal  proceedings  against  the  judge  and  the  assignee. 

'<  We  shall  consider: 

"1.  The  failure  of  the  judge  to  cite  absent  creditors. 

'<  The  first  stageof  the  bankruptcy  proceeding  against  Powles, 
Gower  &  Co.,  of  Barranquilla,  comprehends  the  time  from  its 
commencement,  on  the  13th  of  February  1858,  to  that  in  which 
the  attorney  of  Ootesworth  &  Powell  took  part  therein,  No- 
vember 4, 1858,  a  period  of  over  eight  mouths.  The  facts  are 
as  follows: 

^^  Clemen te  Salazar,  judge  of  the  Barranquilla  district,  took 
cognizance  of  the  bankruptcy  of  Powles,  Gower  &  Co.,  Feb- 
ruary 12^  1858.  On  the  next  day  he  declared  the  Arm  in  a  state 
of  bankruptcy,  and  nominated  an  assignee  (syndico)  and  a 
treasurer  (depositario).  On  the  1st  of  July  following  he  cited 
the  creditors  to  meet  on  the  12th  day  of  the  same  month. 

^^The  meeting  of  creditors  took  place  on  the  day  named,  and 
Manuel  Suarez  Fortoul  was  elected  assignee.  No  steps  were 
taken,  however,  looking  to  the  collection  and  placing  of  the 
assets  of  the  bankrupt  estate  under  bond.  In  default  of  such 
action,  this  became  the  duty  of  the  judge,  ^  who  nevertheless 
failed  to  do  so.  On  the  same  day  the  judge  issued  a  decree 
opening  the  proceedings  to  proofs 

"  September  7, 1858:  The  time  when  the  judge  is  said  to  have 
ordered  publication  of  proofs,  setting  the  time,  20  days,  for 
pleadings,  etc.  There  is  no  evidence,  however,  that  this  writ 
was  made  known  by  means  of  an  edict  as  provided  by  the  laws* 
of  New  Granada  then  in  force.  On  the  12th  of  October  fol- 
lowing the  judge  approved  the  accounts  of  the  treasurer,  Mr. 
B.  A.  Isaacs,  and  on  the  4th  of  November  following  the  at- 
torney of  Ootesworth  &  Powell  presented  his  authority  in  court, 
asking  to  be  considered  a  party  to  the  bankruptcy  proceeding. 

"  With  regard  to  the  citation  of  creditors,  only  the  following 
facts  are  adduced : 

''On  the  6th  March  1859  Ootesworth  &  PowelFs  attorney 
wished  to  enter  appeal  from  a  sentence  of  the  court,  but  found 
the  office  closed.*  Subsequently  the  apx)eal  was  entered  by 
the  parties  interested,  and  in  consequence  of  this  appeal  on 
the  30th  of  December  18151  the  superior  tribunal  of  the  State 
annulled  all  the  proceedings  in  bankruptcy,  for  want  of  cita- 
tion of  absent  creditors.* 

"(A)  With  regard  to  complaints  made  by  the  claimants  of 
acts  occurring  prior  to  November  4,  1858,  the  counsel  for 
Colombia  says  they  are  unjust,  because  previous  to  that  time 


'  Art.  39,  Law  of  June  14, 1844. 
'Art.  XL.  of  June  13, 1843. 
^Cuademo,  11,  p.  18. 
^Cuaderuo  11,  p.  92. 
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they  were  not  parties  to  the  snit.^  Br.  Sillas  contends  further- 
more, that  the  claimants  were  not  interested  parties  until 
April  1862,  the  time  when  the  new  proceedings  were  opeued.=^ 
The  honorable  the  attorney-general  of  Colombia  maintains 
substantially  the  same  opinion.^ 

^^Oreat  deference  is  due  to  the  opinions  of  both  the  learned 
counsel  named;  but  the  x)osition  here  assumed  by  them  can  not 
be  admitted  as  correct.  The  administration  of  justice,  guaran- 
teed to  all  x>ersons  living  in  a  civilized  country,  interests  all. 
It  especially  interests  all  parties  who  are  either  mediately  or 
remotely  affected  by  it.  To  illustrate:  If  the  sentence  of  a 
judge,  given  in  a  suit  of  A  versus  B,  be  illegal  or  manifestly 
unjust,  and  in  its  consequence  directly  ail'ecting  the  interests 
of  O,  the  latter  may  ask  a  revision  of  the  proceeding;  and 
this  although  he  may  not  have  had  previous  occasion  or  neces- 
sity to  take  part  in  the  suit.  In  the  present  case,  the  claim- 
ants were  not  bound  to  take  part  in  the  proceeding  which  led 
to  the  decision.  Therefore  if  irregularities  had  taken  place,  in 
the  bankruptcy  proceeding,  before  the  date  mentioned,  they 
directly  affected  the  interests  of  the  claimants;  and  for  this 
reason  they  had  a  right  to  demand  that  justice  be  administered 
according  to  the  laws  of  the  country. 

"  Moreover,  if  in  the  present  case  positive  crimes  had  not 
been  committed,  very  great  irregularities  had  taken  place — 
irregularites  involving  the  liability  of  the  judge.  Such,  in  fact, 
was  the  opinion  of  the  superior  court  of  the  State  of  Decem- 
ber 30,  1861.  That  tribunal  not  only  pronounced  the  whole 
bankruptcy  proceeding  null  ab  initio — mentioning,  among  other 
causes  of  nullity,  the  failure  to  cite  absent  creditors — and  or- 
dered a  new  convocation  of  creditors  and  a  new  proceeding  de 
Horo,  but  likewise  condemned  the  judge  who  made  the  unjust 
sentence  of  classification  to  the  payment  of  costs.  It  is  clear, 
therefore,  that  the  want  of  citation  in  this  case  affected  all  the 
creditors  of  the  bankrupt  estate,  and  especially  those  who  had 
not  presented  themselves, 

<^It  is  admitted  by  the  Colombian  minister  for  foreign  affairs, 
the  Honorable  E.  Bocha  Gutierrez,  in  his  reply  to  the  first  de- 
mand by  claimants  for  reparation,  that  in  the  decree  opening 
the  proceedings  in  bankruptcy  the  absent  creditors  were  not 
notified  as  provided  by  the  law.^  He  insists,  however,  that 
such  informality  does  not  incur  responsibility  to  the  govern 
ment  further  than  its  duty  to  annul  the  proceedings  for  the 
purpose  of  correcting  the  evils  referred  to. 

"This  opinion  of  the  distinguished  gentleman  would  be  cor- 
rect, were  the  evils  reparable  in  the  manner  indicated.     But 

^  Dr.  Siilas,  Alegato,  p.  54. 
'J  Dr.  Sfilas,  Alegato,  p.  77. 
'Dr.  Gomez;  Alegato,  pp.  41-2. 
^Art.  IV.  L.  13,  K.G.p.  142. 
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this  was  not  the  case  with  respect  to  the  claimants.  The  prop- 
erty in  dispute  had  been  sold,  and  the  proceeds  either  done 
away  with  or  else  illegally  portioned  among  the  few  favored 
creditors.  In  either  case,  there  was  no  redress,  as  subsequent 
decisions  of  the  higher  tribunals  show. 

"2.  Failure  to  publish  sentence  of  classification, 

"The  second  stage  of  the  bankruptcy  proceeding  compre- 
hends the  time  from  the  day  in  which  the  attorney  for  clai  m  ants 
took  part  therein,  to  that  in  which  the  sentence  of  classifica- 
tion was  decreed,  a  term  of  nearly  one  month.  The  facts  are 
as  follows : 

"On  the  4th  of  November  1858  Ootesworth  &  Powell's  attor- 
ney presented  his  credentials  in  court  and  asked  to  be  consid- 
ered a  party  to  the  proceeding.  The  next  day,  becoming  party 
to  the  suit,  he  entered  claim  for  £2,618  16s.  9d.,  complaining: 
that  the  writ  announcing  classification  of  creditors  had  not 
been  published;  that  there  had  been  provided  no  safe  deposit 
of  bankrupt  assets,  as  required  by  law;^  that  the  records  of 
the  court  did  not  contain  the  monthly  statements  of  the 
assignee,  as  provided  by  law,  etc.^ 

"  The  sentence  of  classification  of  creditors  is  dated  Novem- 
ber 19j  1858,  Three  days  thereafter  claimants'  attorney  asked 
that  publication  of  proofs  be  made.  The  judge's  decision 
thereon,  if  ever  rendered,  is  missing.  Five  days  later  the 
Judge  declared  the  sentence  of  N"ovember  19th  executed,  or  is 
said  to  have  done  so.  There  are  no  proofs,  however,  of  the 
time  of  the  publication  of  this  decree.  In  December  following 
the  clerk  of  the  court  exhibited  to  claimants'  attorney  what 
purported  to  be  a  copy  of  an  edict  said  to  have  been  published, 
declaring  the  sentence  of  November  19th  executed. 

"The  above  facts  appear  to  be  established,  although  the 
evidence  is  somewhat  conflicting.  There  is  no  proof  that  the 
decree  of  September  7, 1858,  ordering  publication  of  proofs, 
setting  time  for  pleadings,  etc.,  was  ever  published.  On  the 
contrary,  there  is  circumstantial  evidence  that  it  was  not  pub- 
lished as  the  law  required,  and  this  Is  supported  by  the  affi- 
davits of  Jos^  Luis  Leon,  Arriola,  Macias,  and  Duncan. 

".?.  Sentence  excluding  the  claimants. 

"Evm  if  the  writ  of  September  7th  had  been  published,  it 
is  questionable  whether,  at  that  stage  of  the  proceeding,  the 
judge  could  issue  a  sentence  excluding  the  claimants  as  com- 
mon creditors  of  the  bankrupt  estate.  If,  however,  the  writ 
had  not  been  legally  notified,  the  sentence  of  November  19, 

1  Art.  1025,  Codigo  de  Comercio,  of  1853. 
3  Art.  1026,  Codigo  de  Comercio,  of  1853. 
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1858,  was  80  much  the  more  notoriously  unjust,  since  the  atten- 
tion of  the  judge  had  been  called  to  this  defect. 

"  The  sentence  of  November  19th  referred  to  declared  that, 
although  the  attorney  of  Gotesworth  &  Powell  had  petitioned 
to  be  considered  a  party  to  the  bankruptcy  proceedings,  and 
had  solicited  the  payment  of  £2,618  16s.  9d.,  as  common  cred- 
itors, such  claim  could  not  be  recognized,  because  besides  hav- 
ing been  made  after  the  term  for  the  convocation  of  creditors, 
the  claim  itself  was  unsupported  by  proof. 

''(B)  The  first  reason  here  given  for  excluding  the  claimants, 
to  wit,  that  'the  application  had  been  made  after  the  time  fixed 
for  the  meeting  of  creditors,'  is  not  admissible.  Article  43  of 
the  law  of  June  13,  1843,  then  in  force,  provided  for  the 
admission  of  any  and  all  creditors  in  whatever  stage  the  case 
might  be  found  when  presenting  themselves. 

^'  The  second  reason  given  for  the  exclusion  of  claimants,  to 
wit,  that  their  demand  'was  destitute  of  all  documentary 
proofs,'  is  equally  fallacious.  It  is  clearly  provided,  in  Article 
28  of  the  law  above  cited,  that  proofs  may  be  presented  up  to 
the  time  of  citation  for  sentence.  This  citation,  although  said 
to  have  been  made  November  2, 1858,  was  in  all  probability 
never  made.  Such,  in  fact,  is  tho  presumption,  supported  by 
circumstantial  evidence.  Oonsequently,  tho  reasons  given  for 
the  decision  of  November  19, 1858,  failed  to  show  that  the 
judge  had  the  right  to  exclude  the  claimants. 

"It  is  said  that  the  sentence  above  referred  to  was  pub- 
lished the  day  after  its  delivery.  But  no  evidence  exists  that 
the  publication  was  ever  made.  The  counsel  for  Colombia 
seems  to  attach  little  or  no  importance  to  this  point.  He  evi- 
dently overlooked  the  fact  that  the  law  already  cited  ^  provides 
expressly  that  all  such  sentences  shall  be  made  public  by 
means  of  an  edict;  and  that  such  edict  must  be  posted  on  the 
court-house  door  for  the  term  of  at  least  five  days.^ 

"That  such  publication  was  never  made  scarcely  admits  of 
doubt.  All  the  circumstances  of  the  case,  as  well  as  much  of 
the  direct  evidence,  render  any  other  opinion  impossible.  The 
disorderly  condition  of  the  tribunal  at  the  time;^  the  great 
confusion  in  which  all  the  papers  were  found  ;^  the  fact  that 
many  of  the  most  important  documents  had  been  taken  away 
by  the  judge,  and  left  at  other  places;^  that  the  prefect  of  the 
department  had  warned  the  judge  to  desist  from  such  prac- 
tices;* and  that  the  judge's  salary  had  been  suspended,  be- 
cause he  refused  to  comply  with  a  plain  official  duty,®  are 
circumstances  unfavorable  to  any  other  presumption.  More- 
over these  circumstances  derive  additional  significance  from 
the  fact  that  the  attorney  for  claimants,  on  the  12th  January 


1  Art.  13,  L.  June  13, 1843.  *  Cuademo  7,  pp.  53, 49, 7. 

2  Art.  10,  Law,  June  13, 1843.  »  Cuaderno,  pp.  53, 49, 7. 

3  Cuaderno  7.  ^  Cuademo  11,  p.  23. 
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following,  asked  that  investigation  be  made  respecting  the 
publication  of  all  the  decrees  relating  to  the  bankruptcy  case 
of  Powles,  Gower  &  Co.  from  September  7th  to  November 
20th,  1858;  that  accordingly,  two  unsuccessful  efforts  were 
made  by  the  prefect  to  make  this  investigation;  that  these 
efforts  were  unsuccessful  because  the  judge  practically  de- 
feated them;^  and  that  the  prefect  finally  declared  such  inves- 
gation  impossible  by  reason  of  the  continued  absence  and 
perversity  of  the  judge.^ 

^<A11  these  circumstances,  almost  conclusive  of  themselves 
that  publication  was  not  made  at  the  time  and  in  the  manner 
indicated,  are  corroborated  by  the  affidavits  of  Goenaga,  the 
clerk  of  the  court,  Benavidez,  Eamon,  and  others.^ 

^^It  is  contended  by  the  counsel  of  Colombia  that  these  affi- 
davits are  worthless.  In  support  of  this  position,  article  36 
of  the  law  of  December  31,  1857,  is  cited.  That  article  says 
only  that  'no  one  can  be  compelled  to  testify  against  himself;' 
it  does  not  say  that  testimony  already  given,  voluntarily 
against  himself,  has  no  value. 

"4.  The  appeal  from  the  sentence  of  November  19, 1858. 

<'The  claimants'  attorney  petitioned  for  appeal  irom  the  sen- 
tence above  named,  January  15, 1859.  Up  to  June  2l8t  of  the 
same  year,  the  court  took  no  action  upon  this  petition.  The 
judge  had  issued  a  decree,  but  its  contents  were  unknown;* 
and  the  attorney  asked  in  vain  that  this  decree  (whatever  it 
was)  be  made  known  to  the  assignee.  In  July  of  the  same 
year,  the  attorney  complained  that  his  representation  of  Jan- 
uary preceding  had  been  wholly  disregarded.^  In  August 
following,  he  prayed  decision  upon  his  i)etition  of  June  21, 
1859.  Two  days  afterwards,  the  judge,  without  giving  any 
decision,  absented  himself  irom  his  office  and  duties. 

<' Subsequently,  the  superior  court  of  the  State  admitted  an 
appeal,  by  certain  creditors  of  the  bankrupt  estate,  against 
the  sentence  of  November  19, 1858.  In  this  appeal,  claimants^ 
attorney  cooperated,  presenting  his  papers  in  court,  and  ask- 
ing, in  consequence  of  the  appeal  which  had  been  admitted, 
that  all  previous  adjudications  made  to  various  creditors  be 
declared  null,^' 

"  This  resulted  in  the  decision  of  December  30, 1861,  which, 
as  we  have  already  seen,  annulled  the  entire  proceeding  in 
bankruptcy  from  its  very  commencement;  ordered  a  new  pro- 
ceeding, a  new  convocation  of  creditors,  and  condemned  Judge 


» Cuaderno  12,  p.  21.  ^  Cuaderno  8,  p.  71. 

2  Cuaderno  12,  p.  22.  ACnaderno  8,  p.  68. 

'*  Cuaderno  7,  p.  21.  « Cuaderno  8^  p.  85. 
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Salazar  to  the  pajonent  of  costs.  This  was  after  a  lapse  of 
three  years,  ten  months  and  seventeen  days  from  the  time  of 
the  bankruptcy^  of  Powles,  Gower  &  Co. 

"6.  Inutility  of  the  new  proceeding, 

^^In  order  to  sustain  the  case  at  this  stage,  it  should  be 
premised  that  the  assignee,  Manuel  Suarez  Fortoul,  had  re- 
signed in  August  1859 ;  that  his  resignation  had  been  accepted ; 
and  that  one  year  thereafter,  that  is  to  say,  in  August  1860, 
the  attorney  tor  claimants  petitioned  the  court  to  appoint  a 
new  assignee,  since  the  creditors  had  failed  to  elect  one. 

"On  the  12th  March  1862,  the  provincial  court  of  Barran- 
qnilla  ordered  a  new  convocation  of  creditors.'^  On  the .26th 
of  the  same  month,  the  clerk  of  the  court  certified  that  there 
were  no  first  accounts  of  the  late  assignee,  Manuel  Suarez 
Fortoul.^  The  meeting  of  creditors  took  place  June  12, 1862; 
nearly  four  years  after  the  first  meeting,  under  the  former  pro- 
ceeding.^ On  the  18th  July  1862,  the  new  assignee,  Mr.  Jacobo 
A.  Correa,  made  afiidavit  that  he  neither  had  in  his  possession 
nor  knew  who  did  have,  any  sums  of  money  or  assets  belong- 
ing to  the  bankrupt  estate;  that  there  were  no  goods,  assets 
or  eflfects  of  any  kind  in  his  possession  pertaining  to  said  estate, 
nor  had  he  ever  received  any;  and  tbat  he  never  received  any 
statement,  account  or  explanation  of  the  disappearance  of  any 
goods,  assets  or  effects  pertaining  to  said  bankrupt  estate  from 
his  predecessor.*  This  affidavit  referred  to  the  assets  of  the 
incidental  partnership  or  *joint  account,'  as  well  as  to  those 
pertaining  to  the  bankrupt  estate  proper  of  Powles,  Gower  & 
Co.* 

"After  October  2, 1862,  when  the  new  assignee  presented  a 
statement  of  the  general  condition  of  the  assets,  or  rather  the 
absence  of  all  assets,  it  does  not  appear  that  there  was  ever 
another  meeting  of  creditors.  All  the  objects  of  litigation 
having  disappeared,  with  no  one  to  render  an  account  o^  or  to 
be  held  responsible  for  their  disappearance,  the  proceeding 
seems  to  have  been  abandoned  as  useless. 

"6.  Crimifial  charges  and  proceedings, 

"Meantime,  criminal  proceedings  had  been  instituted  against 
Judge  Salazar  and  the  clerk  of  his  court  for  falsehood  and 
deception  in  posting  the  edict  announcing  the  sentence  of 
November  19, 1858.^  These  charges  were  preferred  in  due  form, 
December  2, 1858,  by  claimants'  attorney,  before  the  Honorable 


1  See  post  3  Cuaderno  9,  p.  92. 

^Caaclerno  4,  p.  4,  ^Cuaderno  11,  p.  133. 
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Buenaventnra  Salgado,  then  judge  of  the^second  district. 
The  attorney,  it  appears,  held  himself  in  readiness  to  establish 
the  truth  of  these  charges^  Subsequently*,  Jose  A.  Benavidez 
and  Luis  Ramon  made  affidavits  to  the  same  effect.  Very  soon 
thereafter,  Judge  Salazar's  salary  was  susi)ended. 

'*  In  February  1859  claimants'  attorney  petitioned  the  judge 
of  the  second  district  to  continue  the  criminal  investigation.^ 
He  had  previously  asked  for  certified  copies  of  the  affidavits 
of  Benavidez  and  Ramon  ;^  and  some  days  after  this  he  an- 
nounced that  alterations  had  been  made  in  those  affidavits  by 
the  clerk  of  the  court  in  collusion  with  Judge  Salazar. 

^^This  resulted  in  a  commission  by  the  prefect  to  tlie  alcalde, 
to  ascertain  the  whereabouts  of  the  clerk  who  had  the  custody 
of  the  papers  referred  to.  The  clerk  was  found  concealed  in  a 
private  house,  under  a  bed,  and  wrapped  up  in  a  counterpane. 
From  thence  he  was  conducted  to  the  court  room,  where  he 
delivered  certain  papers,  but  refused  to  deliver  up  the  affida- 
vits. Wlien  the  last  named  documents  were  delivered,  Bome 
days  later,  the  attorney-general  and  the  claimants'  attorney 
noted  certain  alterations  which  had  been  made  in  them.'^ 

''  The  judge  of  the  second  district  opened  proceedings  against 
Judge  ISalazar  and  the  clerk  for  the  crimes  of  altering  and  fal- 
sifying public  documents;*  but  three  days  thereafter,  that  is 
on  the  2()th  December  1858,  the  judge  of  the  sectond  district, 
who  had  cognizance  of  the  case,  was  separated  from  the  dis- 
charge of.  his  official  duties.  Meantime,  all  the  papers  in  the 
ease  had  been  delivered  by  him  to  the  accused,  Judge  Salazar 
of  the  circuit  court,  who  had  reclaimed  them.^  The  attorney- 
general  protested  before  the  governor  of  the  State,  and  very 
soon  thereafter  Judge  Salazar,  who  still  had  possession  of  the 
papers,  absented  himself, 

"Claimants'  attorney  appealed  to  the  governor  of  the  State. 
This  seems  to  have  been  unheeded.  In  June  1860  the  attor- 
ney-general and  the  tribunal  of  the  second  district  declared 
that  the  papers  had  been  lost^  Nine  days  later  the  governor 
commissioned  an  officer  to  demand  the  papers  of  Judge  Sala- 
zar; but  Salazar  made  affidavit  that  they  were  not  in  his  pos- 
session."    The  result  was  that  they  were  never  produced." 

"  (6)  It  is  apprehended  that  there  can  be  but  one  opinion 
respecting  the' judicial  conduct  above  described.  It  seems  to 
be  almost  without  precedent  in  the  modern  annals  of  judicial 


'  Cuaderno  7,  p.  25. 

-  Cnaderno  8,  p.  28. 

■^  Cuaderno  7,  p.  SS. 

^ Cnaderno  7,  pp.  10,  74-75  et  seq. 

'Cnaderno  7,  p.  121. 

*'•  Cnaderno  11,  p.  11 ;  and  Cuaderno  7,  pp.  47,  48  to  55. 

'Cnaderno  7,  p.  122. 

^Cnaderno  11,  p.  5fi. 
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oorraption.  That  there  was  a  clear  yiolation  of  the  penal  code 
of  the  State,  by  the  jndge  of  the  second  district  in  delivering 
the  papers  to  one  of  the  accused  parties,  admits  of  no  donbt.^ 

"in. 

"ABUSE  OP  THE  JUDICIAL  AUTHOEITT  IN  BEGABD  TO  CER- 
TAIN PBOPEBTT  CLAIMED  AS  PERTATNINO  TO  THE  'JOINT 
ACCOUNT '  OB  INCIDENTAL  PABTNEBSHIP. 

"  We  have  seen  ^  that,  in  conseqoence  of  the  incidental  part- 
nership, created  by  the  three  several  contracts^  between  Powles 
Brothers  &  Co.,  of  London ;  Powles,  Gower  &  Co.,  of  Barran- 
qailla,  and  the  claimants,  the  Barranquilla  house  delivered  to 
the  agent  of  the  latter  certain  goods  pertaining  to  the  'joint 
account.' 

"These  goods  were  afterwards  embargoed,  first  by  certain 
creditors  of  the  bankrupt  house  in  New  Granada,  and  then  by 
the  assignee  of  the  bankrupts,  as  belonging  to  the  common 
mass  of  assets.  This  gave  rise  to  an  action  for  their  posses- 
sion; and  it  is  of  the  judicial  proceeding  connected  with  this 
action  that  complaint  is  made,  and  which  forms  the  main 
basis  of  this  reclamation.    We  shall,  therefore,  consider, 

"  1.  The  embargo  by  certain  creditors; 

"  2.  The  embargo  by  assignee  of  the  bankrupts; 

"3.  The  action  for  possession ;  and, 

"  4.  Pending  such  action,  the  illegal  abstraction  and  sale  of 
the  embargoed  goods  by  the  assignee. 

"1.  Embargo  by  certmn  creditors. 

"And  first,  with  reference  to  the  embargo  by  certain  Gran- 
adian  creditors,  the  facts  are  as  follows : 

"On  the  23d  February  1858,  E.  A.  Isaacs  &  Co.,  of  Barran- 
quilla, pointed  out  or  libelled,  upon  their  own  responsibility, 
certain  quantities  of  tobacco  which  had  been  delivere<l  to 
Gotesworth  &  Powell's  agent  as  belonging  to  the  incidental 
partnership,  but  which  the  informants  claimed  as  belonging  of 
right  to  tbe  common  mass  of  bankrupt  assets.  The  informants 
took  the  usual  oath  provided  in  such  cases,  thereby  subjecting 
themselves  to  the  usual  liabilities,  should  their  embargo  not  be 
made  good.  The  court  admitted  this  action;  and,  in  March 
following,  others  of  the  New  Granadian  creditors  became  sure- 
ties to  the  informers.^ 

"In  January  1859,  Isaacs  &  Oo.  withdrew  their  embargo, 
asked  that  the  goods  be  released,  and  that  they  themselves  be 


*  Articles  98-1-137  and  138  Penal  Code, 
s  Supra. 

^Cnaderno  3,  pp.  1  to  4. 

*  Cuademo  6,  p.  52,  and  Caaderno  11,  p.  123. 
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exonerated  from  all  liability  incurred  in  conseqaence  of  tbe 
procedure.  This  petition  was  granted  by  the  jadge,  without 
hearing  the  other  parties  interested.^ 

'^On  the  5th  March  following,  the  attorney  for  claimants 
went  to  the  tribunal  for  the  purpose  of  entering  appeal  from 
this  sentence,  but  found  the  office  closed.^  He  subsequently 
asked  that  the  informants  be  put  under  bond  etc.,  according 
to  legal  usage  in  such  cases.  On  the  1st  of  June  thereafter, 
Isaacs  &  Co.  entered  exceptions  to  the  authority  of  claimants' 
attorney.^  The  attorney  answered  the  exceptions  on  the  10th 
of  the  same  month. 

<^0u  the  20th  of  June  of  the  same  year,  Judge  Salazar, 
decided  that  the  attorney  for  claimants  had  no  power  to  inter- 
fere; because,  as  he  said,  his  power  as  attorney  comprehended 
only  the  ordinary  and  indispensable  acts  for  the  transaction  of 
business;  but  not  cases  requiring  more  diligence,  such  as  the 
present.    This  sentence  was  not  notified. 

<<  On  the  3d  August  1859  the  attorney  for  claimants  asked 
decision  {sic)  of  the  court  respecting  the  exception  to  his  pow- 
ers, made  in  this  case.  He  asked  this  in  order  that  his  clients 
might  follow  the  legal  course  prescribed  in  such  cases.^  Two 
days  afterward,  the  judge  ceased  to  discharge  his  official  duties, 
and  no  decision  had  been  rendered. 

"  On  the  30th  January  1860  the  claimants'  attorney  peti- 
tioned the  prefect  of  the  department  to  institute  measures  for 
compelling  Judge  Salazar  to  deliver  up  the  documents  pertain- 
ing to  the  case.^  On  the  10th  June,  of  the  same  year,  the 
sentence  of  June  19, 1859,  was  notified;  that  is,  ane  year  after 
its  delivery!  On  the  8th  March  1861  the  superior  court  of  tiie 
State  revoked  this  sentence. 

<'  In  February  1862  claimants'  attorney  entered  suit  against 
Isaacs  &  Co.,  before  the  provincial  court  of  Barranquilla,  for 
damages  resulting  f^m  their  embargo  of  certain  goods  pertain- 
ing to  the  incidental  partnership.^  In  March  following,  that 
tribunal  decided  that  tbe  attorney  had  no  power  to  institute 
such  proceedings.  The  attorney  took  an  appeal  to  the  superior 
court  of  the  State.  The  last-named  tribunal  confirmed  the 
sentence  of  the  court  below,  April  2, 1862,  without  giving  any 
reason  therefor.  The  supreme  court  rendered  a  similar  deci- 
sion, June  30, 18G2. 

<^  (D)  In  regard  to  the  proceeding  above  related,  it  may  be 
noted, 

"  1.  That  the  sentence  exonerating  Isaacs  &  Co.,  without 
hearing  the  parties  interested,  was  illegal  and  notoriously 

'  Cuaderno  11,  pp.  13  to  31. 

«  Cua«lerDO  11,  p.  18. 

3  Cuaderno  11,  p.  126. 

*  Cuaderno  8,  p.  70. 

6Cuaderno8,  p.  82. 

^Cuaderno  6,  p. 2;  Cuaderno  6,  p. 23. 
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niy  ust.  This  is  admitted  by  the  Honorable  B.  Eocha  Gatierrez, 
in  one  of  his  official  notes,  as  minister  for  foreign  affairs.  He 
insists,  however,  that  inasmuch  as  the  attorney  for  the  claim- 
ants was  finally  admitted  under  the  decision  of  tha  superior 
court  revoking  the  sentence  of  the  inferior  judge,  justice  was  not 
denied.^  But  the  question  here  raised  is  technically  whether 
there  had  been  an  abuse  of  the  judicial  authority,  resulting  in 
damages  uuremediable  by  ordinary  legal  process.  There  was, 
moreover,  a  delay  of  nearly  one  whole  year  in  notifying  an  im- 
portant sentence,  thus  showing  the  claimants  to  have  been  kept 
in  ignorance  of  the  proceeding  which  directly  affected  their 
interest;  and, 

"  2.  That  between  the  sentence  of  the  superior  tribunal  of 
March  8, 1861,  and  that  of  April  2, 1862,  by  the  same  tribunal, 
there  is  a  direct  and  irreconcilable  contradiction.  One  recog- 
nized the  authority  of  the  claimants'  attorney  to  bring  action; 
the  other  as  expressly  denied  it.  Dr.  S^las,  one  of  the  coun- 
sel for  Colombia,  insists  that  this  contradiction  is  more  appar- 
ent than  real ;  but  his  opinion  is  evidently  based  upon  a  mistake 
respecting  the  date  of  the  first  sentence,  which  is  1861,  and  not 
1862. 

**2.  Embargo  by  the  assignee. 

^^  In  January  1859,  when  Isaacs  &  Co.  had  withdrawn  their 
embargo,  Manuel  Suarez  Fortoul,  as  assignee  of  the  bankrupt 
estate,  pointed  out  the  same  and  other  lots  of  tobacco,  demand- 
ing their  embargo  as  x)ertaining  to  the  bankrupt  estate.  This 
embargo  was  admitted  by  the  judge,  Olemente  8algar.  The 
attorney  for  claimants  protested,  declaring  that  an  assignee 
had  no  such  authority  under  the  commercial  code  of  New 
Granada.^ 

^'This  protest  appears  to  have  been  totally  disregarded  by 
the  judge.  In  consequence,  he  was  charged  by  the  attorney 
with  wilful  neglect  of  duty.  On  the  10th  of  April  following, 
the  attorney  renewed  his  protest,  and  asked  decision  of  the 
court  upon  the  proposition  whether  an  assignee  could  legally 
make  such  an  embargo.^  This  petition  being  likewise  disre- 
garded by  the  judge,  the  attorney  repeated  it  on  the  5th  June 
following.*  ISo  action  was  still  taken,  and  on  the  19th  July 
following  the  attorney  renewed  his  petition,  which  being  yet 
disregarded  by  the  judge,  was  again  renewed  on  the  3d  of 
August  of  the  same  year.^  Indeed,  it  does  not  appear  that 
the  court  ever  decided  the  point  raised,  or  took  any  serious 
notice  of  the  claimants'  petition. 


^  Cuaderno  11,  pp.  12  to  120;  Cuademo  1,  p.  16. 

«  Cuaderno  8,  p.  67 ;  Cuaderno  10,  p.  12. 

3  Cuaderno  10,  p.  12. 

-•Cuaderno  8,  p.  67. 

»  Cuademo  8,  pp.  67  to  69. 


Digitized  by  VjOOQ  IC 


2068        INTERNATIONAL  ARBITRATIONS. 

"  (E)  The  honorable  the  attorney -general  of  Colombia  de- 
duces^ that,  because  assignees  are  charged  with  the  defense 
of  all  the  rights  of  the  bankrupts,  as  prescribed  in  article 
10()5  of  the  Codigo  de  Comer  do  of  1863,  they  are  therefore  com- 
petent to  embargo  goods  and  effects  not  embraced  in  the  mass 
of  assets. 

"  This  deduction  does  not  seem  to  be  supported  by  the  spirit 
of  the  law  cited;  because, 

*'  1.  Neither  in  the  law  of  June  13, 1843,  nor  in  the  Codigo 
de  Comercio  of  1853,  is  there  found  among  the  attributes  "of 
the  assignee  (syndico)  any  authority  to  make  such  embargoes. 
On  the  contrary,  that  authority  is  clearly  reserved  to  the  cred- 
itors themselves,  who,  in  all  such  cases,  must  proceed  upon 
their  own  responsibility;  and, 

"  2.  The  article  of  the  code  cited  by  the  attorney- general 
says  only  that  ^  es  atrlbucion  del  sindico  la  defensa  de  todos 
los  derechos  de  la  quiebra,  y  el  ejercicio  de  las  acciones  y  ex- 
cepciones  que  le  competan;'  but  this  is  conceived  to  refer  to 
the  goods  and  assets  actually  pertaining  to  the  bankruptcy, 
and  not  to  those  out  of  the  common  mass  of  assets;  and  finally, 
because, 

'^  3.  An  assignee  can  not  institute  any  species  of  judicial  pro- 
ceedings whatever  for  the  business  or  interests  of  the  bankrupt 
estate  without  previous  authority  from  the  judge;  ^  and,  iu 
the  case  under  consideration,  this  condition  was  not  complied 
with. 

"  Consequently  the  undersigned  is  of  opinion  that  the  deci- 
sion of  the  court  admitting  the  embargo  by  the  assignee,  and 
the  failure  or  refusal  of  the  judge  to  hear  the  claimants,  or  to 
decide  upon  their  petition  challenging  the  authority  of  the 
assignee  to  make  such  embargo,  involved  in  its  consequences 
a  denial  of  justice. 

"  3.  The  action  for  possession. 

*'  In  consequence  of  the  embargo  above  referred  to,  the  claim- 
ants entered  action  for  possession  February  24, 1859.^  Meaa- 
time,  some  of  the  New  Granadian  creditors  of  tbe  bankrupt 
house  solicited  the  exportation  and  sale  of  the  embargoed 
tobacco,  then  stored  in  Barranquilla.^  Without  hearing  the 
claimants,  the  judge  decreed  the  sale  of  certain  lots  of  tobacco, 
likewise  under  embargo,  then  stored  in  the  districts  of  Sam- 
brano.  Carmen,  and  San  Juan  Kepomuceno;  goods  pertaining 
to  the  Incidental  Partnership,  and  consequently  the  object  of 
a  possessory  action  by  the  claimants.  ^ 

'  Dr.  Gomez's  Alegato,  pp.  35  and  38. 
« Art.  1022,  Codigo  de  Comercio. 
^Cuademo  8,  p.  60;  Cuaderno  11,  p.  37. 
*  Cuaderno  8,  p.  47. 
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"The  claimants  entered  appeal  in  March  1859.  In  June 
following,  they  notified  the  superior  court  of  the  State  that  tbeir 
appeal  had  not  been  permitted  to  take  regular  course.^  Tliis 
notification  was  repeated  in  July  of  the  same  year.^ 

"  The  provincial  court  of  Barranquilla  decided  January  27, 
1862,  that  the  goods  and  assets  of  the  'joint  tobacco  account' 
were  the  exclusive  property  of  the  incidental  partnership ;  and 
that  this  partnership  owed  Cotesworth  &  Powell,  of  London, 
the  sum  of  £6,682  2s.  3d.,  with  interest  thereon  from  the  date 
of  the  failure  of  Powles,  Gower  &  Oo.'^ 

*'The  assignee  appealed,  which  was  however  withdrawn 
eight  days  afterwards;*  and  on  the  17th  of  February  the 
sentence  was  declared  executed. 

*^  4.  Illegal  abstraction  and  sale  of  the  embargoed  goods^  pending 
action  for  their  possession. 

'^  Many  of  the  documents  relating  to  this  stage  of  the  suit, 
are  missing.    Those  submitted  prove  the  following  facts: 

^^In  September  1858,  the  attorney  for  claimants  asked  that 
Vicente  Palacio  make  oath  relative  to  the  sale  of  certain 
tobacco,  pertaining  to  the  joint  account  then  under  embargo, 
at  the  instance  of  the  assignee.  Two  weeks  afterward,  Senor 
Palacio  made  affidavit,  affirming  that  such  sales  had  been 
made. 

"  On  the  12th  of  February  1859,  Dr.  Jos^  B.  Bermudez  made 
affidavit  that  he  had  held  in  his  possession  4,792  pounds  of  the 
tobacco  which  had  been  embargoed  by  the  assignee;  but  that 
subsequently  he  had  x>laced  the  same  to  the  order  of  Juan 
Cotren,  by  direction  of  the  assignee.^ 

*'On  the  8th  of  February  of  the  same  year  the  assignee 
asked  that  the  sale  of  this  tobacco  be  authorized;"  on  the 
same  day  he  took  from  tlie  warehouse  in  Barranquilla  several 
packages  of  tobacco,  then  the  object  of  the  possessory  action, 
and  shipped  them  to  Santa  Martha.  On  the  day  following,  the 
judge  ordered  the  assignee  to  take  care  to  maintain  in  security, 
and  in  good  condition,  all  the  goods  pertaining  to  the  bankrupt 
estate.^    This  is  alleged  to  have  been  a  false  or  feigned  decree. 

**A  few  days  later,  the  claimants'  attorney  informed  the 
alcalde  of  the  district  of  this  abstraction  and  removal  by  the 
assignee;"  and  five  days  later  he  also  notified  the  attorney- 
general  of  the  district  to  the  same  eflfect.^  In  March  following, 
he  complained  to  the  attorney  general  of  the  delay  in  the  admin- 
istration of  justice  on  the  part  of  the  alcalde.*"  Up  to  the  Hth 
of  April  of  the  same  year,  1859,  the  alcalde  had  taken  no 

»  Cnaderno  8,  p.  62.  ^  Cu«aderno  13,  p.  2. 

«  Cnaderno  8,  p.  66.  ^  Cuaderao  B,  p.  3. 

3  Cnaderno  11,  p.  93.  «  Cnaderno  6,  p.  56. 

<  Cnaderno  11,  p.  101.  »  Cnaderno  8,  p.  34. 

'^Cnaderno  10,  p.  29.  ^o Cnaderno  8,  p.  23. 
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action  upon  the  iDformation  given,  although  he  had  been  repeat- 
edly urged  to  do  so.^ 

"On  the  21st  May  1859  the  attorney -general  of  the  State 
delivered  an  opinion  that  the  abstraction  and  removal  of  the 
tobacco,  pending  action  for  its  possession,  was  a  fraudalent  act 
on  the  part  of  the  assignee;  that  for  this  act  Judge  Salazar 
was  responsible  as  an  accomplice ;  that  both  he  and  the  assignee 
ought  to  be  suspended  from  their  respective  functions ;  and  that 
the  offices  of  both  should  be  opened  to  inspection  by  the  pre- 
fect of  the  department.  The  attorney-general  closes  his  opinion 
in  this  language :  ^ This  is  not  the  first  time  that  the  chief  public 
minister  of  justice  has  been  under  the  necessity  of  demanding 
the  punishment  of  Judge  Clemente  Salazar  for  crimes  in  the 
execution  of  his  judicial  functions.'* 

"The  investigation  here  recommended  was  ordered  by  the 
superior  court  of  the  State  on  the  10th  of  June  following.^ 

"An  attempt  at  investigation  was  made  in  July  of  the  same 
year;  and  in  January  1860  the  prefect  returned  the  papers 
relating  to  the  case  to  the  superior  coart  of  the  State. 

"In  February  1860  an  order  was  issued  by  the  last-named 
tribunal,at  the  instance  of  the  attorney  general,  tor  the  investi- 
gation of  the  circumstances  connected  with  the  abstraction  and 
removal  of  the  tobacco  named  ;^  and,  pending  this  investiga- 
tion, the  amnesty  law  of  March  3, 1860,  was  enacted/' 

"On  the  17th  April  1860  the  superior  court  decided  that  the 
act  of  abstraction  and  removal  of  the  tobacco  from  Barran- 
quilla  to  Santa  Martha,  pending  action  for  its  possession,  was 
a  criminal  ofiense  and  punishable  as  such ;  that  for  such  offense 
both  Judge  Salazer  and  the  assignee,  Suarez  Fortoul,  were 
responsible;  that  whether  both  were  principals,  or  whether 
one  was  the  accomplice  of  the  other,  in  either  case  the  penaJ- 
ties  were  embraced  in  the  law  of  amnesty  of  March  3, 1860; 
and  hence  that  all  proceedings  against  the  judge  be  dismissed.^ 

"It  is  said  that  the  tobacco  thus  abstracted  from  the  ware- 
house in  Barranquilla  and  removed  to  Santa  Martha  was  sold 
to  the  highest  bidder,  although  the  judge  had  not  caused  such 
sale  to  be  advertised."  Many  creditors  of  the  bankrupts  pro- 
tested against  the  illegality  of  this  sale.^  James  Wilson,  one 
of  the  creditors, protested  before  the  British  consul  at  Barran- 
quilla.^ Diogenes  E.  de  Oastro,  the  reputed  purchaser,  testi- 
fied that  338  packages  of  tobacco  had  been  sold,  July  22, 1859.*® 
The  attorney  for  claimants  asked  for  authenticated  copies  of 
the  papers  relating  to  this  sale.  He  was  told  by  the  clerk  of 
the  court  that  all  the  papers  were  missing."    In  January  1860 

*  Caaderno  10,  p.  11.  '  Cuaderno  10,  p.  52. 

«  Cuaderno  B,  p.  4.  «  Cuaderno  10,  p.  63. 

»  Cuaderno  8,  p.  75.  "  Cuaderno  10,  p.  50. 

<  Cuaderno  10,  pp.  13  and  14.  *«  Cuaderno  10,  p.  53. 

^  Po$t.  "  Cuaderno  10,  p.  66 
*'  Cuaderno  11,  p.  66. 
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the  repated  porohaser,  De  Castro,  testified  to  the  sale,  saying 
that  the  tobacco  had  been  shipped  on  account  of  his  mercan- 
tile firm  *De  Castro  &  Son.'» 

'^  (F)  One  of  the  coausel  for  Colombia^  intimates  quite  plainly 
that  the  loss  of  the  papers  pertaining  to  this  transaction  was 
not  in  consequence  of  the  judge's  absence,  neglect,  or  official 
corruption ;  but  that  the  claimants  were  interested  in  their  loss, 
in  the  hope  of  recovering  damages,  etc.  The  counsel,  how- 
ever,  fails  to  adduce  any  proof  showing  probable  ground  for 
this  suspicion.  Indeed,  there  does  not  appear  the  slightest 
foundation  for  the  insinuation  made  by  him. 

"  It  is  also  maintained  by  the  counsel  for  Colombia,^  first, 
that  the  removal  of  the  tobacco  was  a  legitimate  act  in  the  ad- 
ministration of  the  bankrupt  estate;  and,  second,  that  even 
though  it  were  not,  it  was  at  most  an  irregular  act  of  the  as- 
signee, who  is  not  a  government  official  in  a  strict  technical 
sense. 

<'  Besides  being  in  the  very  face  of  the  sentence  of  the  supe- 
rior court  of  the  state  of  April  17,  I860,*  this  opinion  is  falla- 
cious for  the  following  reasons: 

"1.  The  tobacco  in  question  was  embargoed  in  Barran- 
quilla;  and  in  consequence  there  was  pending  an  action  for  its 
l)ossession.  The  very  gist  of  the  controversy  was,  whether  this 
tobacco  belonged  to  the  bankrupt  estate,  and  therefore  to  the 
common  mass  of  assets;  or  whether  it  was  the  property  of  the 
claimants  exclusively,  and  therefore  to  be  delivered  to  them. 
Until  this  question  was  decided,  the  property  in  dispute  could 
not  be  treated  by  the  assignee  as  other  goods  pertaining  to  the 
mass  of  bankrupt's  assets. 

''2.  This  tobacco  ought  to  have  been  deposited  in  some 
secure  place,  under  lock  and  key;  the  judge  should  have  had 
one  of  the  keys  in  his  possession,  and  the  treasurer  the  other.^ 
If  the  former  failed  in  his  duty  in  this  respect,  by  not  demand- 
ing one  of  the  keys;  or  if,  having  the  key,  he  permitted  the 
illegal  abstraction,  shipment,  and  sale,  he  thereby  became  an 
accomplice. 

"According  to  the  opinion^  of  the  Honorable  K.  Rocha 
Gutierrez,  minister  for  foreign  aftairs,  it  is  only  necessary  to 
consult  the  memorials  and  other  documents  issued  previous 
to  the  sale  of  the  338  packages  of  tobacco,  and  the  commercial 
code,"^  in  order  to  be  satisfied  that  the  sale  was  not  clandestine. 
We  find,  however,  upon  examination  of  the  vouchers,"  that  the 
contrary  is  proven. 


'  Cuaderno  8,  p.  78. 

a  Dr.  SjilaSjp.Ul. 

3  Both  Dr.  S.'ilas  and  Dr.  Gomez. 

*Qeep08t, 

'^  See  Art.  978,  Codigo  de  Comercio  of  1863. 

f'Caaderno  1,  p.  17. 

7  Art.  1016,  Codigo  de  Comercio,  1853. 

«CuademolO,pp.29to34.  ^  j 
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"The  honorable  the  attorney  general  of  the  nation  excuses, 
-  if  he  does  not  justify,  this  abstraction  and  sale  on  the  ground 
that  the  tobacco  was  in  a  damaged  condition.^  Bat,  admitting 
the  goods  to  have  been  in  a  condition  liable  to  damage,  their 
removal  and  sale  sliould  have  been  according  to  the  legal 
formalities  provided  in  such  cases.  So  far  from  this  having 
been  the  case,  the  removal  was  without  the  knowledge  or  con- 
sent of  the  parties  most  interested,  and  over  the  repeated  pro- 
tests of  other;  whilst  an  examination  of  the  papers  relating  to 
what  little  is  known  of  the  sale,  shows  that  transaction  to  have 
been  more  or  less  clandestine;  nor  were  the  proceeds  ever 
satisfactorily  accounted  for. 

«IY. 

''ABUSE  OF  THE  JUDICIAL  AUTHORITY  IN  ORDER  TO  DE- 
PRIVE CLAIMANTS  OF  CERTAIN  DOCUMENTS  PERTAINING 
TO   THE  INCIDENTAL   PARTNERSHIP,  ETO. 

"This  charge  comprehends, 

''  1.  The  illegal  dispossession  of  the  documents;  and, 

"2.  InjUvStice  in  relusing  to  restore  them. 

'*  With  regard  to  the  first,  the  facts  are  as  follows: 

"Julian  Osorio  represented  to  the  court,  December  21, 1858, 
that  Cotesworth  &  PowelPs  attorney  was  in  possession  of  cer- 
tain documents  which  related  to  him,  and  he  therefore  de- 
manded their  exhibition.^  Without  hearing  the  defendant,  the 
judge  o!i  the  same  day  ordered  the  documents  to  be  produced.^ 
The  dofen<lant  represented  that  he  had  not  received  them 
throuj;h  Osorio,  nor  from  any  other  person  in  his  name;  but 
that  about  September  1, 1858,  he  had  received  various  papers 
from  a  Seilor  Sansum,  an  employee  of  the  Carmen  establish- 
ment of  Powles,  Gower  &  Co. 

"The  judge,  however,  ordered  the  defendant  to  exhibit  the 
documents.*  This  was  on  the  15th  January  1850.  A  few 
days  later,  Tiberius  C.  Araujo  was  named  clerk  of  the  court 
ad  interim.  The  defendant  entered  objection,  under  the  then 
existing  law.*^  lie  also  entered  an  appeal  from  all  the  proceed- 
ings, had  up  to  that  time,  in  reference  to  the  documents  in 
question.    The  decision  of  tlie  jn<lge,  if  ever  given,  is  missing.* 

"  On  the  15th  of  February  of  the  same  year,  the  defendant 
submitted  a  memorandum  of  the  documents  then  in  his  posses- 
sion.'^ In  March  following,  Osorio  reprCvSented  that  he  was  the 
owner  of  the  documents  named.  Two  days  afterwards,  the  judge 


'  Dr.  Gomez,  Alegato. 

^CiiadenioO,  p.  26. 

»Cuttderiio9,  p.  28. 

'•Cuaderno  9,  p.  29. 

''  See  Art.  32,  L.  of  March  23,  1843,  R.  Q.  p.  139. 

♦'Cuaderno  9,  p.  44. 

'  Caaderno  9,  pp.  32  to  47. 
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decreed  that  defendant  submit  the  docnments  mentioned  in  his 
memorandum  of  February  15  preceding? J 

*^Thi8  decree  was  notified  to  the  defendant  two  days  after- 
wardsywheuhe  entered  written  refusal  and  exceptions.  The 
decision  of  tlie  court  on  these  points  is  missing.  Afterwards, 
it  seems  that  the  defendant  presented  some  of  the  documents; 
the  judge  asked  for  the  others.  Defendant  appealed ;  the  judge 
said  he  would  decide  upon  the  motion  for  appeal  at  some 
future  time,  bat  that  the  documents  must  be  delivered  before- 
hand. Defendant  then  asked  to  be  protected  in  the  posses- 
sion  of  those  already  presented;  the  judge  said  he  would 
decide  that  point  some  other  time.  Finally,  in  compliance  with 
the  order  of  the  judge,  the  defendant  presente^l  the  others; 
whereui)on  the  court  immediately  adjourned.  Defendant  re 
fused  to  sign  the  record,  because  the  documents  had  not  been 
returned  to  him.  He  also  protested  before  the  public  notary. 
The  documents,  however,  remained  in  Judge  Salazar's  posses- 
sion;^ and  on  the  day  following,  the  defendant  published  a  card 
charging  him  with  spoliation  and  robbery. 

"  It  also  appears  that  on  the  day  after  Osorio's  original  rep- 
resentation, that  is  to  say,  on  the  ii2nd  December  1858,  the 
assignee,  Suarez  Fortoul,  informed  the  court  that  Cotes- 
worth  &  Powell's  attorney  was  in  possession  of  various  doc- 
uments which  Osorio  had  given  in  pledge  to  the  bankrupt 
house;  he- therefore  asked  that  they  be  embargoed  and  depos- 
ited in  his  possession.-*  The  judge  said  he  would  decree  the 
embargo  when  the  documents  should  be  specified. 

"On  the  17th  March  1859,  Osorio  rei)resented  that  the 
documents  in  question  had  been  in  his  possession:  that  he 
had  been  violently  deprived  of  them,  etc.,  and  he  therefore 
petitioned  their  return  to  him.*  In  support  of  this  representa- 
tion, he  produced  the  affidavits  of  Bustillo,  llilario  Rivas, 
and  Adolfo  Perez,  made  in  San  Juan  Nepomuceno  March  2, 
1859.  The  judge,  without  hearing  the  defendant,  issued  the 
following  decree: 

"  *  March  18, 1859:  The  court  considering  that,  inasmuch  as 
Osorio  had  been  violently  dispossessed  of  the  documents  in 
question,  decrees  their  delivery  to  him  "without  appeal  by  the 
defendant," '  etc.    The  judge  then  delivered  them  to  Osorio. 

"2.   The  action  for  their  restitution, 

"The  claimants'  attorney,  who  had  petitioned  the  return  of 
the  documents,  charged  the  judge  before  the  prefect  of  the 
department  with  the  crimes  of  falsification,  spoliation,  and  rob- 
bery.   Criminal  proceedings  were  instituted  against  him  before 

^  Cuaderno  9,  p.  33. 

'^  Cuaderno  8,  p.  9,  etc. 

-'Cuaderno 9,  p.  7 ;  Cuaderno  11,  p.  14. 

<  Cuaderno  9,  p.  44. 
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the  superior  court.  That  tribunal  decided  that  the  crimes  al- 
leged had  not  been  committed. 

"in  the  civil  action  for  restitution,  an  appeal  was  finally- 
admitted  before  the  superior  court.  In  its  sentence  of  April 
16,  1861,  that  tribunal  held  that,  since  the  circuit  court  of 
Barranquilla  had  reserved  its  decision  respecting  the  right  of 
possession  until  after  the  documents  in  dispute  should  be  ex- 
hibited, the  question  should  be  referred. 

^^This  resulted  in  a  decision  by  the  provincial  court  of  Bar- 
ranquilla, May  16,  1861,  tliat  the  attorney  of  Gotesworth  & 
Powell  could  not  be  protected  in  the  possession  of  the  docu- 
ments. The  court  was,  however,  of  opinion  that  Judge  Sala- 
zar  had  unlawfully  dispossessed  the  attorney  of  his  papers;  and 
that,  when  the  object  of  their  exhibition  in  court  should  be 
subserved,  they  should  be  returned  to  the  defendaut;  never- 
theless, the  decision  of  March  18, 1851),  should  be  respected 
regardless  of  the  consequences,  etc. 

"  From  this  singular  sentence,  an  appeal  was  taken  to  the 
superior  court;  and,  in  a  decision  rendered  Jui;ie  18, 1861,  that 
tribunal  affirmed  the  opinion  of  the  court  below. 

^^This  led  to  the  accusation  of  the  judge  of  the  superior 
court,  a  Senor  Nufiez,  before  the  general  assembly  of  the  State. 
Charges  were  preferred  under  article  561  of  the  code  of  New 
Granada,^  but  the  general  assembly  declared  the  accusation 
unsupported.* 

"An  effort  was  next  made  to  appeal  from  the  sentence  of 
June  18, 1861.  This  was  unavailing;  the  motion  for  appeal 
being  admitted  by  neither  the  supreme  court  of  the  State,  nor 
that  of  the  Confederation. 

"(G)  The  preceding  facts  show  three  distinct  actions  with 
respect  to  the  documents  in  dispute,  namely:  one  for  the  exhi- 
bition in  court,  one  for  possession  by  the  assignee,  and  a  counter 
action  for  possession  by  Osorio.  The  first,  though  an  ordinary 
process,  prepared  the  way  for  the  reclamatory  action.  Hence 
the  decision  of  March  18, 1859,  if  coimected  with  the  exhibitory 
action,  was  unjust.  There  was  also  an  abuse  of  the  judicial 
authority  in  deciding  an  important  question  without  hearing 
the  defendant.  There  was  a  denial  of  justice  in  the  judge's 
refusal  to  consider  [a]  motion  for  appeal  by  the  defendant. 
The  attorney's  challenge  of  the  clerk  ad  interim  was  legally 
made;  yet  it  was  illegally  disregarded. 

^^The  action  for  possession  interposed  by  the  assignee  invests 
the  case  with  little  or  no  additional  importance.  We  have  al- 
ready seen  that  all  such  actions  by  an  assignee  are  of  very 
doubtful  legality.^ 

"The  possessory  action  brought  by  Osorio  was  not  notified 
to  the  defendant;  this  was  an  act  of  notorious  iiyustice.    It 


^  See  Recopilacion  Granadina,  p.  208. 

2Cuaderno9,  p.  80. 

3  Arts.  1005  and  1028  Codigo  de  Comercio;  aeepotU 
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appears,  moreover,  that  the  affidavits  produced  by  Osorio  re- 
ferred not  to  facts  but  to  mere  legal  opiuious ;  the  case  was  not 
therefore  made  oat  as  alleged  in  the  declaration.  In  addition 
to  this,  Osorio  contradicts  one  demand  by  the  terms  of  another 
subsequently  made.  It  is  even  doubtful  whether  the  doca- 
ments  referred  to  in  the  affidavits  named  were  the  same  which 
had  been  produced  in  court,  in  consequence  of  the  exhibitory 
action.* 

"  Both  the  provincial  court  of  Barranquilla  and  the  superior 
tribunal  of  the  State,  denied  justice  to  the  defendant  by  de- 
claring it  impossible  to  protect  him  in  the  possession  of  his 
papers;  because  the  sentence  appealed  from,  based  as  it  was 
ai)on  the  interdictory  action,  was  irregular  and  unjust  for  want 
of  citation. 

"Y. 

"THE  INCIDENTAL  PABTNEBSHIP. 

"The  contracts  establishing  this  partnership,  as  we  have 
already  seen,^  were  dated  in  London,  January  14,  May  2,  and 
May  22, 1856.^  They  were  signed  by  Powles  Brothers  &  Co., 
of  London,  for  and  on  behalf  of  their  ]S^ew  Granadian  partners, 
Messrs.  Powles,  Gower  &  Co.*  Each  contract  was  drawn  up 
in  the  form  of  a  ^Memorandum  of  agreement,'  and  was  duly 
registered  by  a  public  notary  in  London,  November  14, 1857.^ 

^^  In  accordance  with  these  agreements,  large  quantities  of 
tobacco  had  been  purchased  on  joint  account,  by  the  Barran- 
quilla house,  with  funds  supplied  by  Gotesworth  &  Powell. 
By  the  terms  of  the  agreement,  the  profits  and  losses  result- 
ing from  this  transaction  were  to  be  shared  in  equal  moieties 
by  the  two  contracting  parties." 

"  When  the  Barranquilla  house  failed  in  consequence  of  the 
failure  of  their  London  partners,  this  tobacco,  as  we  have 
already  seen,  was  turned  over  to  an  agent  of  Cotes  worth  & 
Powell.  The  judicial  proceedings  growing  out  of  the  embargo 
of  this  property,  first  by  certain  (Tranadian  creditors,  and  then 
by  the  assignee  of  the  bankrupt  house,  have  been  detailed  at 
length  in  the  preceding  pages.  But,  as  those  proceedings 
form  perhaps  the  principal  ground  for  this  reclamation,  it  may 
be  well  to  examine  briefly  the  nature  of  the  incidental  part- 
nership itself.    We  shall  therefore  consider, 

"1.  Whether  the  contracts  were  bona  fide; 

"2.  Whether  they  were  legal;  and, 

<'3.  When  and  how  the  partnership  formed  by  them  was 
dissolved. 


*  See  Caademo  9,  pp.  8  to  96.  ^Cuaderno  3. 

« Introduction.  '^Cuaderno  3,  pp.  1  to  6. 

'  Cnaderao  3,  pp.  1  to  4.  ^'Cuademo  W.,  3  and  11. 
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"1.  Were  the  c(mtra<;ts  bona  fide  f 

<^ One  of  the  counsel  for  the  Colombian  Government*  inti- 
mates, in  many  places,  that  these  contracts  were  feigned  for 
the  purpose  of  defrauding  the  Granadian  creditors.  In  sup- 
port of  this  insinuation,  he  asserts  that  the  claimants  made 
registration  of  them  only  the  evening  before  the  failure  of  the 
London  partners  of  the  Barrauquilla  house.  He  also  adduces 
the  circumstance  that  certain  bills  of  exchange,  drawn  by 
Edward  Ross  as  agent  of  Powles,  Gower  &  Co.  in  Jiron, 
were  against  Powles  Brothers  &  Co.,  instead  of  Cotesworth 
&  Powell.^ 

'<The  undersigned  must  be  permitted  to  express  surprise 
that  such  an  argument  a«  this  should  have  been  advanced  by 
the  learned  counsel.  There  does  not  appear  the  slightest 
foundation  for  his  suspicions.  He  is  even  mistaken  respecting 
the  time  of  registration,  which  was  two  days  prior  to  the 
failure  of  the  London  partners  of  Powles,  Gower  &  Co.,  and 
not  the  evening  before  that  event.  And  when  it  is  borne  in 
mind  that  the  books  of  the  bankrupt  house,  the  contracts  and 
the  correspondence  between  the  parties  and  the  other  papers 
submitted  all  show  that  Cotesworth  &>  Powell  had  real  and 
practical  interests  in  possession,  the  notarial  act  referred  to  is 
of  easy  explanation  without  involving  any  presumptions  of 
fraud.^  The  claimants  had  advanced  large  sums  of  money 
with  which  tobacco  had  been  purchased  in  New  Granada  upon 
joint  account.  It  was  natural,  therefore,  that  from  the  moment 
of  any  intimations  of  failure  by  Powles  Brothers  &  Co.,  the 
claimants  should  have  taken  every  reasonable  precaution  to 
protect  their  interests. 

*«  In  regard  to  the  bills  of  exchange  drawn  by  Boss,  we  fail 
to  perceive  in  that  circumstance  any  evidences  of  a  fraudulent 
transaction.  The  contracts  under  consideration  gave  the  Bar- 
ranquilla  house  the  authority  to  draw  from  time  to  time  upon 
Cotesworth  &  Powell;  but  they  certainly  did  not  prohibit 
them  from  drawing  upon  their  own  partners  in  London ;  nor 
were  they  obligated  by  the  agreement  to  execute  all  their  drafts 
against  Cotesworth  and  Powell. 

"2.   Were  the  contracts  kgalF 

"The  laws*  of  !N^ew  Granada  then  in  force  expressly  pro- 
vided for  just  such  contracts  of  incidental  partnership  as 
those  under  consideration.    But  the  counsel  for  Colombia^ 


^  Dr.  S^las,  see  his  Alegato. 

^  See  also  Dr.  Gomez's  Alegato. 

'See  Dr.  Rabio's  ar^ment  on  this  point,  No.  2,  No.  9. 

<  Arts.  315,  316, 317,  318,  Codigo  de  Comercio,  1853. 

6  Dr.  S^as. 


Digitized  by  VjOOQ  IC 


CASE   OF   COTESWORTH   &    POWELL.  2077 

maintains  that  they  were  not  binding  upon  the  Barrauquilla 
house;  first,  because  the  firm  name  of  Powles  Brothers  & 
Co.  had  not  been  used ;  and  second,  because  there  is  no  written 
evidence  of  a  commission  to  Powles  Brothers  &  Co,  from 
Powles,  Gower  &  Co. 
"These  reasons  are  not  well  founded;  because, 
"1.  The  firm  of  Powles,  Gower  &  Co.  was  formed,  as  we 
have  seen,^  by  Powles  Brothers  &  Co.,  of  London,  of  the  one 
part,  and  by"  Samuel  S.  Gower  and  Miguel  Rivas,  of  New 
Granada,  of  the  other  part,  under  written  agreement  dated 
October  22,  1855,  and  in  accordance  with  the  laws  of  New 
Granada.'^  It  was  both  legal  and  natural,  therefore,  that,  in 
London,  Powles  Brothers  &  Co.,  as  the  only  resident  part- 
ners, should  use  the  firm  name  there  in  the  same  manner  that 
the  managing  partner  in  New  Granada,  Samuel  S.  Gower, 
used  it  in  Barrauquilla. 

"  2.  A  special  commission,  from  one  to  the  other,  was  not 
necessary  to  enable  the  respective  partners  to  use  their  firm 
name.  Their  acts  are  binding  upon  the  firm  without  this, 
under  the  laws  of  New  Granada.^ 

"  3.   When  and  how  the  incidental  partnership  tvas  dissolved. 

"This  incidental  partnership  ceased,  of  course,  from  the 
date  of  the  bankruptcy  of  Powles  Brothers  &  Co.  and  of  their 
Barran(|uilla  partners.  This  appears  from  the  sentence  of  a 
New  Granadian  court*  which  declares: 

"  1.  That  between  Powles,  Gower  &  Co.,  of  New  Granada, 
and.  Cotes  worth  &  Powell,  of  London,  there  had  existed  an 
incidental  partnership  since  the  date  of  January  14, 185(5;  and 

<^  2.  That  this  incidental  partnership  was  dissolved  in  Decem- 
ber 1857,  in  consequence  of  the  failure  of  Powles  Brothers 
&Co. 

"This  decision  was  in  accordance  with  the  commercial  laws 
of  New  Granada,  as  may  be  seen  bv  reference  to  articles  319 
and  290  of  the  Codigo  de  Comercio  of  1853.^ 

"YL 

'^THB  REVOLUTION   AND   THE   AMiNESTY. 

"These  have  a  most  important  bearing  upon  the  questions 
submitted  in  this  case.  The  first  because  it  has  been  made  a 
ground  of  defense  by  the  counsel  for  Colombia,  the  second 


^  Introduction. 

2  Art.  252,  Codigo  de  Comercio,  iSoS. 

*•*  Art.  234,  Codigo  de  Comercio. 

*  Provincial  Court  of  Barrauquilla,  January  27,  1862. 

"See  also  Story's  Commercial  Law. 
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because  it  forms  the  chief  if  not  the  only  reason  for  making 
this  reclamation  an  international  question.  We  shall  therefore 
consider^ 

"1.  The  revolution, 

^^The  counsel  for  Colombia  ^  characterises  the  revolution  in 
Bolivar,  as  a  Apolitical  situation  which  exempts  the  national 
government  of  Colombia  from  all  responsibility,  for  want  of 
those  obligations  which  bind  it  to  other  nations,'  etc.,  and  as 
rendering  the  national  government  Mrresponsible  for  damages 
suffered  by  strangers  voluntarily  within  the  belligerent  terri- 
tory,'^ etc. 

"These  opinions  of  the  learned  counsel  are  applicable  to  a 
state  of  war  between  the  two  nations  interested;  but,  in  the 
present  case,  there  was  no  such  war.  Pacific  relations  between 
Colombia  and  Great  Britain  had  not  been  interrupted.  But  if 
they  had  been,  British  subjects  in  Colombia  would  have  still 
retained  all  their  rights  under  existing  treaties^  and  interna- 
tional polity,  until  otficial  publication  of  war  had  been  made/ 
And  such  publication,  we  may  as  well  remember,  could  have 
been  made  only  by  the  national  authorities.  The  State  of 
Bolivar,  even  had  it  been  so  inclined,  which  however  does  not 
appear  to  have  been  the  case,  could  not  have  changed  the  rela- 
tionship between  the  two  countries;  because  Bolivar  was  an 
integral  member  of  the  national  entity  of  Colombia,  withoat 
any  international  character  or  any  species  of  foreign  relations 
whatever. 

'^Moreover,  the  x)oints  raised  by  Dr.  Sd^las  are  inapplicable; 
because, 

"  1.  Even  admitting  that,  between  the  months  of  July  and 
December  1859,  the  condition  of  political  affairs  in  Bolivar 
was  such  as  to  render  the  administration  of  justice  uncertain 
or  impossible,  this  could  only  have  delayed  justice  until  the 
restoration  of  peace  and  order.  This  took  place,  as  we  have 
already  seen,  in  December  1859;  after  which  time,  the  war 
could  be  no  longer  alh'ged  as  an  excuse  for  delay  in  awarding 
justice,  still  less  in  mitigation  of  positive  denials  of  justice,  or 
for  acts  of  notorious  injustice. 

"2.  The  frequent  and  illegal^  absence  of  the  judge  can  not 
be  excused  under  the  plea  of  political  disorder;  because,  at 
the  time,  there  was  no  direct  peril  to  life  in  Barranquilla,  nor 
was  that  judicial  circuit  in  a  state  of  war. 

<^And  it  may  be  added  in  this  connection,  that  the  absence 
of  the  judge  from  his  place  of  oflftcial  duty,  without  providing 

^  Dr.  Sulas^  Alegato. 

« *'  Esposicion  en  Dereoho  Publico,"  pp.  13, 33, 35. 
3  Art.  9,  Treaty  of  1825  between  Colombia  and  Great  Britain. 
*  Vattel,  '*  State  of  War"  etc. ;  see  also  Pliillimore  and  Kent. 
'^  Art.  162,  Recopllacion  Granadina ;  Art.  77,  Law  of  Boliyar  Noyember  30, 
1857;  and  Art.  16,  Law  of  May  10, 1855. 
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aoy  Bubs^titate,  was  aggravated  by  the  fact  that  he  carried 
with  him  many  important  documents  pertaining  to  the  suit, 
aiHl  never  retariied  them,  nor  deposited  them  in  a  place  of 
safety;  thas  depriving  the  claimants  of  the  ordinary  and 
necessary  means  of  obtaining  justice. 

"  2.  The  amnhesty. 

'^  The  amnesty  laws  of  the  State,  of  March  3, 1860,  and  Jan- 
uary 3, 1803,  resulted  in  judicial  sentences,  as  we  have  seen, 
whirh  virtually  closed  tlie  courts  of  appellate  revision  against 
the  claimants.    The  facts  are  as  follows: 

''  1.  By  the  decree  of  April  17, 18(50,  the  superior  tribunal  for 
the  State  released  both  the  judge  of  first  instance  and  the 
assignee  from  the  consequences  of  their  crimes  and  misdemean- 
ors; decbirlng  the  acts  of  both  comprehended  in  the  amnesty 
of  March  3, 1860.* 

"  2.  By  its  sentence  of  May  1, 1860,  the  provincial  court  of 
Barranquilladismissed  all  the  proceedings  against  the  assignee, 
Suarez  Fortoul,  for  the  same  reason.^ 

^*3.  In  like  manner,  the  same  tribunal  by  its  sentence  of 
May  8, 18G0,  dismissed  the  action  brought  against  ex-Judge 
Salazar  for  robbery  and  falsification  of  documents.  But,  in 
this  case,  the  court  held  that  the  accused  was  not  necessarily 
released  from  civil  responsibility,  under  the  law  of  March  3, 
1860.  Hence,  on  the  30th  December  1861,  the  same  tribunal 
condemned  ex-Judge  Salazar  to  the  payment  of  costs  nnd 
damages  caused  by  his  illegal  and  corrupt  decisions  and  rulings 
which  led  to  the  nullity  of  the  whole  bankruptcy  proceeding. 
From  this  sentence  an  appeal  was  subsequently  taken  by 

"4.  On  the  11th  of  May  1863  the  superior  tribunal  of  the 
State  decided  that  the  sentence  condemning  Salazar  to  the 
payment  of  costs  and  damages  was  'in  consequence  of  his  vio 
laDions  of  law;'  that,  whether  such  violations  be  considered  as 
veritable  crimes  or  as  mere  irregularities,  they  were,  in  either 
case,  comprehended  in  the  amnesty  of  January  3, 1863.  The 
coui-t,  therefore,  decreed  his  release  from  all  civil  responsibility. 

"(H)  Jt  is  asserted  by  one  of  the  counsel  for  Colombia^  that 
the  amnesty  laws  upon  which  these  judicial  sentences  were 
predicated,  were  enacted  by  the  St  ate  legislature  while  in  '  open 
rebellion  against  the  public  order;  to  which  (rebellion)  the 
national  government  succumbed  before  it  could  be  suppressed,' 
etc.    To  which  we  observe, 

"1.  That  the  rebellion  terminated  in  December  1859.  This 
was  two  months  before  the  first,  or  more  than  two  years  before 
the  last,  amnesty  law  was  passed. 


» Cnaderno  11,  pp.  66,  67. 
« Cnaderno  11,  p.  131. 
^  Dr.  S^las,  Alogato  as  printed,  p.  15. 
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^^2.  If  the  learned  counsers  aasnniption  be  admitted  with 
respect  to  the  amnesty  of  March  3,  I860 — which  however  is 
not  j)ossible — then  that  of  January  3,  1863,  npon  which  the 
main  decision  rests,  still  remains. 

^^3.  If  it  were  possible  to  waive  this  point,  and  admit  the 
assumption  of  the  counsel  with  respect  to  botli  laws,  we  should 
be  conironted  by  the  proposition,  whether  it  was  not  the  duty 
of  the  national  government  to  annul  all  illegal  acts  committed 
in  ^open  rebellion  against  public  order,'  whenever  its  authority 
was  reestablished. 

"It  has  been  well  said  by  Dr.  Bubio,^  the  counsel  for  Great 
Britain,  that  Hhe  rebellion  triumphed;  that  the  national  con- 
stitutional convention  acknowledged  as  valid  all  the  acts  of  the 
revolutionary  legislature  of  Bolivar;  and  the  amnesty  laws  of 
the  State  were  among  the  acts  thus  recognized  and  adopted.' 
The  undersigned  quite  agrees  with  him,  therefore,  that  the 
nation  accepted  all  the  consequences  of  those  acts. 

**But  it  is  maintained  both  by  Dr.  Salas  and  by  the  honor- 
able the  attorney-general  of  the  nation,^  that  the  sentence  of 
May  1 1 ,  lSi»3,  does  not  necessarily  prove  that  the  amnesty  laws 
deprived  the  claimants  of  any  right  to  institute  civil  actions 
for  damages  against  individuals  who  may  have  wrought  them 
injury. 

^^This  opinion  seems  to  be  supported  by  the  reasons  given 
for  the  decision  ot*  the  i)rovincial  court  of  May  8,  1860.  It 
should  be  borne  in  mind,  however,  that  that  decision  was  based 
upon  the  law  of  March  3, 1860;  whilst  that  of  May  11,  1863, 
was  founded  upon  the  new  law  of  January  3, 1863;  that  one 
decision,  which  was  not  appealable,  construed  the  law  of  1863 
to  embrace  the  civil  consequences  of  the  crime;  that  the  same 
tribunal  has  never  so  construed  the  law  of  1860;  and  hence 
that  the  reasons  given  for  the  one  can  have  no  application 
with  respect  to  the  other. 

"With* regard  to  the  decision  of  April  17, 1860,  exempting 
the  judge  and  assignee,  the  counsel  for  Colombia'  contends 
that  it  was  appealable.    This  opinion  is  erroneous,  because, 

"1.  There  is  no  higher  tribunal  within  the  State,  to  which 
appeal  might  be  taken; 

*'2.  There  was  no  national  court  of  appellate  revision  at  that 
time«  so  far  as  the  State  of  Bolivar  was  concerned,  in  conse- 
quence of  the  political  changes;  but, 

"J.  If  there  had  been,  an  appeal  would  have  been  wholly 
useless;  because  we  have  just  s^^en  that  the  national  tribunal, 
under  the  terms  of  the  reorganized  government-,  would  have 
had  no  other  alternative  than  in  recognizing  both  the  amnesty 
laws  of  Bolivar  as  legitimate  and  in  full  force.'* 


» Alegato,  Serie  2,  No.  9. 

>  "Esposicion  en  Derecho  Pablioo;''  also  Dr.  Gomez's  Alegato. 

»Dr.  Siilas'  ^^Esposicion,"  etc. 

^See  jjo«t;  see  alsO;  Conatitutiou  of  Rio  Negro. 
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"VII. 
"THE  RESPONSIBILITY. 

"Having  examined  at  some  length  the  leading  facts  con- 
nected with  the  administration  of  justice,  in  the  locality  and 
daring  the  period  named  in  the  convention,^  in  cases  in  which 
the  claimants  were  interested,  it  only  remains  to  determine 
whether  the  facts  proven  render  the  national  government  of 
Colombia  responsible.    We  should  therefore,  consider: 

"  I.  The  conditions  under  which  one  government  becomes 
responsible  to  another  for  wrongs  occurring  under  its  judicial 
administration;  and, 

"2.  Whether,  in  the  present  case,  the  facts  proven  fulfil 
these  conditions. 

"  First,  then,  with  regard  to  the  rights  and  duties  of  foreign- 
ers, the  undersigned  deduces  the  following  principles : 

"  1.  If  a  nation  annexes  any  special  condition  to  the  per- 
mission to  enter  its  territory,  it  should  take  measures  to  ac- 
quaint foreigners  with  the  fact  when  they  present  themselves 
at  the  frontier.  But  when  admitted,  strangers  should  obey 
the  laws  of  the  place;  and,  in  return  for  such  obedience,  they 
are  entitled  to  the  protection  of  the  laws.  All  disputes,  there- 
fore, between  themselves  or  between  them  and  the  natives, 
should,  where  such  provision  is  made,  be  determined  by  the 
tribunals,  and  according  to  the  laws  of  the  place.^ 

"2.  Every  nation  should  provide  just  and  reasonable  laws 
for  the  administration  of  justice;  and  it  is  equally  a  duty  to 
provide  means  for  their  prompt  and  impartial  execution. 
Seasonable  diligence  should  be  exercised  in  securing  compe- 
tent and  honest  judges.  This  done,  the  nation  has  no  further 
conc€*rn  than  to  see  that  they  do  not  neglect  their  duties.^ 

"  3.  The  judiciary  of  a  nation  slu)nl<i  be  respected,  as  well 
by  other  nations  as  by  foreigners  resident  or  doing  business 
in  the  country.*  Therefore,  every  definitive  sentence  of  a  tri- 
bunal, regularly  pronounced,  should  be  esteemed  just  and  ex- 
ecuted as  such.  As  a  rule,  when  a  cause  in  which  foreigners 
are  interested,  has  been  decided  in  due  form,  the  nation  of  the 
defendants  can  not  hear  their  complaints.  It  is  only  in  cases 
where  justice  is  refused,  or  palpable  or  evident  injustice  is 
committed,  or  when  rules  and  forms  have  been  openly  violated, 
or  when  odious  distinctions  have  been  made  against  its  sub- 
jects, that  the  government  of  the  foreigner  can  interfere.*^ 

"4.  The  granting  of  amnesty  and  pardon  is  one  of  the  at- 
tributes of  sovereignty,  resulting  from  the  very  nature  of  gov- 

^ConTention  of  Arbitration^  December  14,  1872;  see  Preamble,  etc. 
'Vatters  Law  of  Nations,  Cbitty's  4tb  ed.,  p.  172;  Phillimore's  Law 
of  Nations,  vol.  2,  ob.  2. 
» Vattel,  Law  of  Nations,  pp.  77,  78. 
'  Wheaton,  Elements  of  International  Law,  pp.  196, 197. 
^YattePs  Law  of  Nations,  p.  165. 
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ernment.  Bat  in  the  exercise  of  this  prerogative,  there  shoald 
be  no  other  object  than  the  greater  good  to  society.  Justice 
shoald  be  reconciled  with  clemency;  pity  for  the  unfortaaate 
should  never  banish  care  for  the  public  safety.^ 

^<  5.  One  nation  is  not  responsible  to  another  for  the  acts  of 
its  individual  citizens,  except  when  it  approves  or  ratifies  them. 
It  then  becomes  a  public  concern,  and  the  injured  party  may 
consider  the  nation  itself  the  real  author  of  the  injury.'  And 
this  approval,  it  is  apprehended,  need  not  bi)  in  express  terms ; 
but  may  fairly  be  interred  from  a  refusal  to  provide  means  of 
reparation  when  such  means  are  possible;  or  from  its  pardon 
of  the  offender,  when  such  pardon  necessarily  deprives  the 
injured  party  of  all  redress.^ 

^<6.  According  to  the  old  authorities,^  a  judicial  sentence 
notoriously  unjust,  to  the  prejudice  of  a  stranger,  entitles  bis 
government  to  interfere  for  reparation  even  by  reprisals.  The 
authority  of  the  judge  was  not  considered  to  be  of  the  same 
force  against  strangers  as  against  citizens,  because  the  latter 
were  concluded  by  the  sentence,  though  it  be  unjust;  they 
could  not  lawfully  oppose  its  execution  nor  by  reprisals  recover 
their  rights  ^  by  reason  of  the  controlling  efficacy  of  the  au- 
thority under  which  they  live;'  whereas  strangers  had  the 
power  of  reprisal,  although  it  was  considered  unlawful  to  exer- 
cise it  so  long  as  their  rights  might  be  obtained  by  the  ordi- 
nary course  of  justice.' 

"  7.  This  doctrine,  however,  has  been  greatly  modified.'  Ac- 
cording to  modern  standard  authorities,^  the  nation  to  which  a 
foreigner  belongs  may  interfere  for  his  protection  only  when 
he  receives  positive  maltreatment,  or  when  he  has  been  denied 
ordinary  justice  in  a  foreign  country.  'In  the  former  case, 
immediate  reparation  may  be  insisted  upon.  In  the  latter,  the 
interference  is  of  a  more  delicate  character;'  and,  in  order  to 
be  justifiable,  all  means  df  legal  redress  'afforded  by  the  tribu- 
nais  of  the  country  in  which  the  injury  occurred,'  must  have 
been  exhausted.^  The  ground  for  interference  is  fairly  laid 
when  those  tribunals  are  unable  or  unwilling  to  entertain  and 
adjudicate  the  grievance.  But  even  then  'it  behooves  the 
government  interfering  to  have  the  greatest  care,^r«f,  that  the 
commission  of  wrong  be  clearly  established;  and,  second,  that 
the  refusal  of  the  tribunals  to  decide  the  case  at  issue,  be  no 
less  clearly  established.'^ 


iVattel,p.83. 

a  Vattel,  pp.162,  163. 

3  See  the  case  of  Joy,  cited  in  this  case. 

^Grotius  de  Jure  Bel,  ac.  Pac,  Lib,  3,  ch.  2. 

^  See  Wheaton,  Elements  of  International  Law. 

^PhiUimore,  Law  of  Nations,  vol.  2,  ch.  2. 

7  Attorney-General  of  the  United  States  in  the  case  of  brig  Caroltne. 

<>PhUlimore,  yo1.2,  ohs.  1  and  2. 
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<<8.  'So  demand  can  be  founded,  as  a  rule,  upon  mere  objec- 
tionable/arm«  of  procedure  or  the  mode  of  administering  justice 
in  the  courts  of  a  country;  because  strangers  are  presumed  to 
consider  these  before  entering  into  transactions  therein.  ^  Still, 
a  plain  violation  of  the  substance,  of  natural  justice,  as,  for 
example,  refusing  to  hear  the  party  interested,  or  to  allow  him 
opportunity  to  produce  proofs,  amounts  to  the  same  thing  as 
an  absolute  denial  of  justice. 

''  9.  Nations  are  responsible  to  those  of  strangers,  under  the 
conditions  above  ennmerated,  first,  for  denials  of  justice;  and 
second^  for  acts  of  notorioas  injustice.  The  iirst  occurs  when 
the  tribunals  refuse  to  hear  the  complaint,  or  to  decide  upon  peti- 
tions of  complainant,  made  according  to  the  established  forms 
of  procedure,  or  when  undue  and  inexcusable  delays  occur  in 
rendering  judgment.  The  second  takes  place  when  sentences 
are  pronounced  and  executed  in  open  violation  of  law,  or  which 
are  manifestly  iniquitous. 

"  10.  With  resi)ect  to  the  case  under  consideration,  the  under- 
signed concludes  that  the  Government  of  Colombia  is  respon- 
sible to  that  of  the  claimants,  if  justice  had  been  denied  them, 
or  if  they  have  been  the  victims  of  notorious  injustice,  in  cases 
admitting  of  no  doubt;  provided  all  modes  of  appellate  revi- 
sion were  exhaust e^L,  and  the  executive  power,  representing  the 
nation  (irrespective  of  its  internal  distribution  of  governmental 
functions)  to  foreign  powers,  had  notice  of  the  fact  and  reflised 
redress.    We  should  therefore  consider: 

^^2.   Whether  the  facta  proven  fulfil  the  above  condituhig. 

^^That  there  were,  in  the  locality  and  dnring  the  time  men- 
tioned in  the  convention  of  arbitration^  undue  delays,  many 
irregularities,  repeated  refusals  to  hear  the  parties  or  to  decide 
upon  their  petitions;  positive  violations  of  law  in  dictating 
sentences,  and  even  gross  criminal  conduct  on  the  part  of  the 
judge,  in  certain  lawsuits  in  which  the  claimants  were  inter- 
est^, and  greatly  to  the  detriment  of  their  rights  and  interests, 
appears  ^m  the  foregoing  investigation.  But  for  the  sake  of 
convenience,  the  facts  may  be  briefly  summed  up  as  follows: 

"  1.  In  the  first  stage  of  the  proceeding  in  bankniptcy  against 
Powles,  .Gower  &  Co.,  the  failure  of  the  judge  to  cite  the 
absent  creditors  was  among  the  irregularities  which,  four 
years  afterwards,  caused  the  nullity  of  the  whole  proceeding 
ah  initio, 

<^  2.  In  the  same  proceeding,  the  sentence  of  classification, 
besides  being  itself  illegal,  was  never  legally  notified.  As  a 
consequence,  the  sentence  of  November  19, 1858,  was  unjust  for 
illegally  excluding  the  claimants  as  common  creditors;  even  if 
it  had  been  legally  notified,  which  was  not  the  case. 


^PhiUimore,  vol.  2,  chs.  1  and  2. 

'  Preamble  to  Conventloii  of  December  14, 1872. 
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<<  3.  The  nallification  of  the  entire  proceeding  in  bankraptcy, 
nearly  four  years  after  its  coinmeneeiuent,  and  after  all  the 
assets  had  been  either  squandered  or  illegally  partitioned,  and 
when  there  were  no  means  of  their  recovery,  involved  undue 
delay,  positive  denials  of  justice  and  gross  criminal  conduct  on 
the  part  of  the  judge  and  assignee. 

<'4.  In  the  lirst  criminal  proceeding  against  this  judge  and 
his  secretary,  for  falsitication  of  legal  documents,  the  sumarios 
were  lost  or  destroyed,  and  the  investigation  defeated,  in  con- 
sequence of  an  open  violation  of  law  by  the  judge  having  cog- 
nizance of  the  case. 

''  5.  The  sentence  releasing  Isaacs  &  Go.  from  all  responsi- 
bility, resulting  from  their  embargo  of  goods  pertaining  to  the 
incidental  partnership,  was  a  denial  of  justice;  because  maile 
without  hearing  the  claimants  as  plaintitis  in  the  suit  The 
delay  of  nearly  one  whole  year  in  notifying  an  important  judi- 
cial sentence,  was  inexcusable.  The  exclusion  of  claimants' 
attorney,  or  rather  tne  judge's  refiisal  to  decide  upon  his  peti- 
tion, was  a  denial  of  justice.  The  conflict  between  the  deci- 
sions of  the  same  tribunal  is  not  accounted  for;  nor  has  it  ever 
been  attempted,  except  under  misapprehension  as  to  dates. 

^^  G.  The  sentence  recognizing  the  pretensions  of  the  assignee, 
to  embargo  goods  notamong  tDe bankrupts'  assets,  was  of  very 
doubtful  legality.  This,  however,  could  never  have  arisen 
among  the  causes  of  complaint,  had  not  the  judge  refused  to 
hear  the  parties  interested,  on  their  petitions  repeatedly  and 
formally  made,  thus  denying  them  ordinary  justice.  The  decree 
of  sale  of  certain  embargoed  goods  stored  out  of  Barranquilla, 
pending  action  for  their  possession,  and  without  hearing  the 
parties,  was  a  denial  of  justice  if  not  notorious  injustice. 

''7.  The  secret  abstraction,  appraisement,  removal,  and  sale 
of  certain  embargoed  goods  stored  in  Barranquilla,  pending 
action  for  their  possession,  was  at  least  an  irregular  and  illegal 
act  on  the  part  of  the  assignee  and  the  judge,  if  not  grossly 
criminal  on  the  part  of  both;  especially  as  this  was  done  over 
the  protest  of  such  of  the  parties  interested  as  happened  to 
suspect  the  fact,  and  as  the  proceeds  of  the  sale  were  never 
satisfactorily  accounted  for. 

^^  8.  In  the  exhibitory  action  by  Osorio,  the  sentence  of 
March  18,  1859,  was  unjust;  because  the  documents  should 
have  been  previously  returned.  The  judge^s  refusal  to  hear 
the  defendant  was  a  denial  of  justice.  The  same  is  true  of  his 
failure  to  notify  the  defendant  of  Osorio's  counter  action  for 
possession,  whilst  the  objects  of  litigation  were  yet  in  posses- 
sion of  the  court. 

<'  9.  The  judge's  abselice  from  his  place  of  ofSdal  duty,  at 
the  times  and  under  the  circumstances  named,  was  a  violation 
of  the  New  Granadian  laws.  Nor  can  such  absence  be  excused 
or  mitigated  on  the  ground  of  political  disorder,  because  life 
was  not  in  peril  in  the  Barranquilla  district  at  the  time.  His 
absence  was  especially  prejudicial  to  the  daimautSi  since  he 
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carried  with  him  the  most  important  papers  relating  to  their 
suit,  and  neither  deposited  tliem  in  a  place  of  safety  nor  ever 
returned  them ;  thus  depriving  the  claimants  of  the  ordinaiy 
and  necessary  means  of  obtaining  their  rights  before  the  tri- 
bunals. 

^^10.  The  amnesty  laws  of  the  state  took  away  from  the 
claimants  all  appellate  recourse,  and  all  means  of  redress 
before  the  authorities  at  Bolivar..  By  subsequently  adopting 
those  laws,  the  national  government  of  Colombia  rendered 
recourse  to  its  tribunals  equally  useless.  Tlie  chief  executive 
of  the  nation  was  duly  informed  of  these  facts;  but,  nfter  con- 
siderable delay,  finally  refused  to  provide  means  for  reparation. 

^^Tbe  undersigned  considers,  therefore,  that  the  facts  ])roven 
in  this  case  clearly  fall  within  the  conditions  which  render  cue 
government  responsible  to  another  for  wrongs  occurring  under 
its  judicial  administration.  Hence,  in  regard  to  the  prelimi- 
nary question  propounded  in  Article  III.  of  the  convention  of 
December  14, 1872,  he  is  left  no  [other]  alternative  than  to 
deciide  it  in  the  affirmative.  He  places  this  responsibility  of 
Colombia  soleiy  upon  the  consequences  of  the  amnesty,  thus 
adhering,  as  he  conceives,  to  the  well-established  principle  in 
interuHtionai  polity,  that,  by  ]>ardoning  a  criminal,  a  nation 
assumes  the  responsibility  for  his  past  acts. 

^-This  involves  no  humiliation  to  the  Colombian  people  and 
nation,  because  every  nationality,  however  enlightened  may 
be  its  ])eop]e,  however  admirable  and  just  its  political  and 
jndicial  systems,  is  far  from  being  sufficiently  perfect  to  pre- 
vent exceptional  cases  of  judicial  corruption,  or  gross  criminal 
conduct  on  the  part  of  its  high  officials.  History,  both  ancient 
and  modern,  abundantly  attests  that  every  nation,  from  the 
huniblcKt  to  the  greatest,  has  had  its  experiences  in  this  line; 
and,  whilst  Colombia  has  been  justly  noted  for  its  generous 
hospitality  to  strangers,  it  would  be  remarkable  indeed  were 
it  to  claim  exemption  from  the  ordinary  frailties  of  common 
humanity.  On  the  contrary,  to  her  credit  and  honor,  both  at 
home  and  abroad,  Colombia  has  iully  recognized  the  principle 
here  involved  by  her  decree  of  18i»8,  awarding  indemnity, 
under  ]>recisely  similar  circumstances,  to  a  foreigner  residing 
in  Barranqutlla.^ 

<*Bogot1,  August  187 5 P 

3.  Ohilban-Pebuvian  Accounts. 

By  a  protocol  signed  at  Lima  March  2,  1874,  Chile  and  Peru 
agreed  to  submit  to  arbitration  the  controversy  pending 
between  them  in  relation  to  the  accounts  of  their  expenditures 
on  account  of  the  allied  squadron  during  the  war  with  Spain 

^Execative  decree  '^f  December  7,  18G8,  awarding  Mr.  Joy,  a  British 
subject,  indemnity  [foi  losses]  resalting  from  the  amnesty  laws  of  1863. 
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of  1865.  Under  this  protocol  Mr.  G.  A.  Logan,  then  minister 
of  the  United  States  at  Santiago,  was  requested  to  act  as 
arbitrator.^  His  government  having  given  its  consent,^  he 
entered  upon  the  discharge  of  his  duties  in  the  following  Octo- 
ber.3  He  rendered  his  award  April  7, 1875/  It  was  as  fol- 
lows: 

**SE2fTENCE  AND  A  WARD  OF  THE  ARBITRATOR  JNTHE  MATTER 
OF  THE  CHILE-PERU  ALLIANCE. 

"TREATY    OF    ALLIANCE,   OFFENSIVE    AND    DEFENSIVE, 
BETWEEN  CHILE  AND  PERU. 

"^Whereas  the  respective  plenipotentiaries  have  stipulated 
at  this  capital,  on  the  5th  day  of  December  1865,  betwt*en  the 
republics  of  Chile  and  Peru,  the  following  treaty  of  alliance, 
offensive  and  defensive,  viz: 

^^^In  the  name  of  Almighty  God,  the  republics  of  Chile  and 
Peru,  in  presence  of  the  danger  by  which  America  is  menaced 
and  of  the  violent  aggression  and  unjust  pretensions  with  which 
the  Spanish  Government  has  begun  to  attack  the  dignity  and 
sovereignty  of  both,  have  agreed  to  enter  into  a  treaty  of 
alliance,  offensive  and  defensive;  for  which  pur]:)ose  they  have 
nominated  pleni]>otentiaries,  ad  hoc:  thus, on  the  part  of  Chile, 
Senor  Domingo  Santa  Maria;  and  on  the  part  of  Peru,  the  sec- 
retary of  foreign  affairs,  Sefior  Toribio  Pacheco;  who,  having 
deemed  their  respective  powers  sufficient,  proceeded  to  frame 
the  present  preliminary  treaty: 

^^^Abt.  I.  The  republics  of  Chile  and  Peru  stipulate  between 
themselves  the  most  intimate  alliame,  off'en  ive  and  defensive, 
in  order  to  repel  the  present  aggression  of  the  Spanish  Govern- 
ment, as  well  as  any  other  from  the  same  government  that 
may  be  directed  against  the  independence,  the  sovereignty,  or 
the  democratic  institutions  of  both  republics,  or  of  any  other  of 
the  South  American  continent;  or  that  may  have  originated  iu 
unjust  claims  deemed  such  by  both  nations,  and  which  may  not 
be  a<lvanced  ac<*ordiiig  to  the  principles  of  international  law, 
or  which  may  be  disposed  of  in  a  way  contrary  to  said  law. 

"'ABT.  II.  For  the  present  nnd  by  the  present  treaty,  the 
republics  of  Chile  and  Peru  oblige  themselves  to  unite  such 
naval  forces  as  they  have  or  may  in  future  have  disposable,  in 
order  to  oppose  with  them  such  Spanish  maritime  forces  a«  are 
to  be  or  may  be  found  on  the  waters  of  the  Pacific,  whether 
blockading  the  ports  of  one  of  said  republics,  as  now  happens, 
or  of  both,  as  it  may  happen,  or  in  any  other  way  committiug 
hostilities  against  Chile  or  Peru. 

iMr.  Logan  to  Mr.  Fish,  No.  57,  April  1,  1874,  MSS.  Dept.  of  State. 
«Mr.  Fish,  Sec.  of  State,  to  Mr.  Logan,  MayS,  1874. 
'Mr.  Logan  to  Mr.  Fish,  No.  112,  October  9, 1874. 
^For.  Rel.  1876, 1.  185,  186 
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"*Abt.  III.  The  Daval  forces  of  both  repablics,  whether 
they  operate  together  or  separately,  shall  obey,  while  the  pres- 
ent war  provoked  by  the  Spanish  Government  lasts,  the  gov- 
ernment of  that  repablic  on  whose  waters  said  naval  forces  be 
stationed. 

'^'The  officer  of  highest  rank,  and  in  case  of  there  being 
many  of  the  same  rank,  the  senior  among  them,  who  may  be 
commanding  any  of  the  combined  squadrons,  will  assume  com- 
mand of  them,  provided  such  squadrons  operate  together. 

"* Nevertheless,  the  governments  of  both  republics  may 
confer  command  of  the  squadrons,  when  they  ojierate  together, 
upon  the  native  or  foreign  officer  they  may  think  most  skillful. 

«•  'Aet.  IV.  Each  one  of  the  contracting  republics  on  whose 
wat<*rs  the  combined  naval  forces  may  happen  to  be,  on  account 
o^  the  present  war  against  the  Spanish  Government,  sbafl  de- 
fray all  kinds  of  expenses  necessary  for  the  maintenance  of  the 
squadron  or  of  one  or  more  of  its  ^hips;  but  at  the  termination 
of  the  war,  both  republics  shall  nominate  two  commissioners, 
one  on  each  side,  who  shall  make  the  definite  liquidation  of  the 
expenses  incurred  and  duly  vouched,  and  shall  charge  to  each 
of  the  republics  half  of  the  total  amount  of  said  expenses.  In 
the  liquidation,  such  partial  expenses  are  to  be  comprised  for 
payment,  as  may  have  been  made  by  both  republics  in  the 
maintenance  of  the  squadron  or  one  or  more  of  its  ships. 

"*Aet.  V.  Both  contracting  partit'S  pledge  themselves  to 
invite  the  other  American  nations  to  adhere  to  the  present 
treaty. 

"  *  Art.  VI.  The  present  treaty  shall  be  ratified  by  the  gov- 
ernments of  both  republics,  and  the  ratifications  shall  be  ex- 
changed at  Lima  within  forty  days,  or  sooner  if  possible. 

"'In  faith  whereof  the  plenipotentiaries  of  both  republics 
sign  and  seal  the  present  treaty. 

"  *  Done  at  Lima  on  the  5th  day  of  December,  18(>5. 

"'Domingo  Santa  Maria. 
"'TORIBIO  Pacheco. 

"  *  Therefore  the  present  treaty  having  been  approved  by 
decree  of  this  date,  I  have  ratified  it,  holding  it  as  a  national 
law,  and  pledging  for  its  observance  the  national  honor. 

"  'In  faith  whereof  I  sign  the  present  ratification,  sealed  with 
the  seal  of  the  republic  and  countersigned  by  the  secretary  of 
state  for  foreign  affairs,  at  Lima,  on  the  12th  day  of  January 
•18(i6. 

"'Mariano  Ignacio  Prado. 
'"ToRiBio  Pacheco. 

"AOT  OF  EXCHANGE  OP  RATIFICATIONS. 

'' '  The  undersigned,  Domingo  Santa  Maria,  envoy  extraor- 
dinary and  minister  plenipotentiary  of  the  liepublic  of  Chile, 
and  Toribio  Pacheco,  secretary  for  foreign  affairs  for  the 
Bepublic  of  Peru,  having  met  in  the  office  of  the  bureau  of 
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foreign  relations  at  Lima,  for  the  purpose  of  exchanging  the 
ratiticatious  of  the  treaty  of  alliance,  offensive  and  defensive, 
done  at  Lima  on  the  5th  of  December  18G5,  and  after  exhibit- 
ing tlieir  respective  full  i)ower8,  which  were  found  to  be  in  good 
and  due  form,  they  carefully  compared  the  two  texts  of  said 
treaty,  and  finding  them  exact  and  agreeing  between  them- 
selves and  with  the  original,  they  effected  said  exchange. 

^'  ^  In  faith  whereof,  the  undersigned  sign  the  present  act  of 
exchange,  and  seal  it  with  their  seiEtls,  at  Lima,  on  the  14th  of 
January  1866. 

"^Domingo  Santa  Maria. 

"<ToRiBio  Paoheoo.' 

^^  BASES   OF   THB    LIQUIDATION  OF   THE   ALLIED    AOOOUNTS. 

'<  Upon  a  carefnl  consideration  of  the  terms  of  the  treaty  of 
alliance,  offensive  and  defensive,  between  Peru  and  Chile, 
hereto  pretixed,  the  arbiter  is'of  the  o])inion  that  the  liquida- 
tion of  the  accounts  of  the  allies  must  be  made  upon  the  fol- 
lowing bases: 

<^  First.  To  consider  the  treaty  of  alliance  as  operative  ftt>m 
the  5th  of  December  1865,  and  the  vessels  then  and  thereafter 
placed  at  the  disposal  of  the  allied  governments,  as  being  under 
the  common  expense  from  that  date,  to  the  cessation  of  their 
service. 

<<  Se<^ond.  To  place  only  such  vessels  upon  the  common  ex- 
pense as  formed  the  allied  fleet  proper,  viz:  The  Amazonajij 
Apurimacj  Uftion,  AmMca,  Hudftear^  Independencia^  Esmeralda^ 
Maipuj  Oovadongaj  AbiaOj  Valdiviay  Arauco^  and  Nuble. 

'^  Third.  To  regard  a  vessel  as  being  upon  the  common 
expense  as  soon  as  she  was  fitted  to  serve  the  cause,  and  waa 
entered  so  to  serve  it,  u])on  the  prescribed  field  of  o[>eratious, 
viz :  the  waters  of  the  Pacific,  bordering  the  coasts  of  Peru  and 
Chile. 

<^  Fourth.  To  regard  all  kinds  of  expenses  (apart  from  those 
of  original  equipment)  necessary  for  the  maintenance  of  the 
allied  vessels  in  U  coiidition  of  effective  service  as  Itelonging  to 
the  common  expense,  including  therein  the  sums  paid  for  proper 
transport  service. 

'< Fifth.  To  regard  as  valid  the  CalvoBeyes  liquidation  of 
September  15, 1870,  in  so  far  as  it  rests  upon  the  bases  herein 
set  forth. 

"  Sixth.  To  regard  the  3l8t  of  October  1867  as  terminating 
the  common  expense  for  such  vessels  as  remained  in  service 
up  to  that  period;  and  the  date  when  a  vessel  was  withdrawn, 
by  capture  or  entire  disability  for  further  service,  as  the  date 
when  the  common  expense  shall  cease  as  to  the  said  vessel. 

^^ Seventh.  To  regard  nothing  hs  being  due  from  one  party 
to  the  other,  upon  account  of  prize-captures  made  by  eilheri 
except  in  the  case  of  the  Ihalaba. 
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^^Eightb.  To  regard  notbing  as  being  due  from  one  party  to 
the  otber  nx>dn  acconnt  of  interest,  until  a  balance  of  indebted- 
ness is  determined  and  defanlt  of  payment  occars. 

<*Ninth.  To  regard  the  decision  of  minor  incidental  questions 
as  resting  upon  the  general  principles  of  law  and  equity,  these 
being  folly  treated  of  in  another  portion  of  this  judgment. 

^^In  accordance  ^ith  the  foregoing  bases  the  allied  service 
must  be  computed  as  foUows: 

'^  Peruvian  vessels, 

"Frigate  jimAsroYuw,  from  December  5, 1865,  to  January  16, 
1866. 

"Frigate  ilj>iiWfiuu^,  from  December  5, 1865,  to  October  31, 
1867 

"  Corvette  UnUm^  from  December  5, 1865,  to  October  31, 1867. 

"  Corvette  AmSrica^  from  December  5,  1865,  to  October  31, 
1867. 

"  Monitor  Hudscar,  from  the  6th  of  June  1866  (the  time  of 
reaching  C^hilo^)  to  October  31, 1867. 

<<  Frigate  Independeneia^  from  the  6th  of  June  1866  to  Octo- 
ber 31, 1867. 

"  Chilean  vessels. 

"Corvette  Esmeralda^  from  December  5, 1865,  to  October  31, 
1867. 

"Steamer  Maipu^  from  December  5,  1865,  to  October  31, 
1867. 

"Schooner  Covadonga^  from  December  5,  1865,  to  October 
31, 1867. 

"Steamer  Abtao,  from  November  20, 1866. 

"Steamer  Yaldiviaj  from  April  5, 1867,  to  October  31, 1867. 

"Steamer  Arauco,  from  April  5, 1867,  to  October  31, 1867. 

"Steamer  Nuble^  from  June  1, 1867,  to  October  31, 1867. 

"In  conformity  with  the  preceding  bases  of  liquidation,  it 
has  been  found  that  the  Government  of  Peru  is  indebted  to 
the  Government  of  Chile,  upon  account  of  the  expense  of  the 
allied  fleet,  in  the  sum  of  (1,130,000. 

"The  arbiter,  not  having  been  furnished  with  an  exact 
statement  of  the  amount  of  money  paid  by  the  Peruvian 
Government  to  the  Government  of  Chile,  in  abatement  of  its 
indebtedness,  it  must  be  understood  that  the  foregoing  state- 
ment of  indebtedness  is  to  be  reduced  to  the  extent  of  the 
payments  upon  account  made  by  the  Government  of  Peru  to 
the  Government  of  Chile.^ 

"It  would  have  been  more  in  accordance  with  the  desire  of 
the  arbiter,  if  the  allies  had  been  able  to  agree,  in  a  formal 

'  It  Beems  that  the  payments  on  account  by  Pern  amoanted  to  $654,000, 
thna  loaving  a  balance  m  favor  of  Chile  of  $476,0Q0.  (For.  BeL  1S75,  L 
ISS.) 
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manDer,  upon  a  few  briefly  stated  interrogatories^  which  should 
embrace  the  questions  at  issue  between  them,  and  have 
required  his  simple  opinion  thereon. 

'^  From  the  singularly  intricate  nature  of  the  case,  however, 
with  its  very  numerous  ramifications,  this  was  found  to  be 
impossible;  and  in  the  protocol  agreeing  to  the  reference  to 
arbitration,  the  arbiter  was  invested  with  the  additional 
faculties  of  a  judge,  and  requested  to  give  his  opinion  in  the 
formal  manner  of  a  legal  sentence.  This  he  has  endeavored 
to  do,  as  briefly  as  possible,  consistently  with  a  fair  expression 
of  the  reasons  which  have  moved  him  to  the  formation  of  his 
opinions,  and  with  the  expressed  desire  of  the  parties ;  together 
with  an  act  of  simple  justice  to  himself,  which  is,  that  in  the 
discharge  of  duties  so  extensive,  so  responsible,  and  so  very 
delicate  in  character,  he  sufficiently  acquit  himself  of  any 
possible  imputation  of  being  dogmatic,  arbitrary,  or  careless, 
in  the  making  of  his  sentence. 

'^  With  these  remarks  the  following  observations  are  sub- 
mitted as  the  bases  upon  which  the  arbiter's  conclusions  have 
been  reached : 

"  OBSERVATIONS. 

"  The  treaty  of  alliance,  offensive  and  defensive,*  between 
Chile  and  Peru  as  against  Spain,  was  signed  on  the  5th  day 
of  December  186a,  and  was  ratified,  according  to  the  require- 
ments of  the  instrument,  on  the  14th  of  January  18(i6. 

^<  In  reference  to  the  alliance,  it  is  to  be  observed  that  it  was 
equal;  and  to  the  treaty,  that,  embarking  the  allies  in  a  com- 
mon cause,  aud  requiring  them  to  act  with  all  their  actual 
strength,  however  uueqiial  their  real  strength,  it  was  idso 
equal..    ( Vattel,  Oth  Am.  ed.  198.) 

.  '^  Considering  the  treaty  in  reference  to  its  validity,  it  is  to  be 
remarked  that  it  has  all  the  elements,  and  is  accompanied  with 
all  the  requisite  formalities,  of  a  valid  international  contract, 
no  allegation  to  the  contrary  being  made  by  either  party. 

^^  Considered  in  reference  to  its  construction,  it  may  be  said 
to  be  indefinite,  and  in  one  sense  incomplete,  and  therefore 
somewhat  ambiguous.  It  is  indefinite  or  incomplete  for  sev- 
eral reasons;  the  principal  of  which  are,  that  no  specific  men- 
tion is  made  as  to  how  many  vessels  and  how  many  men  each 
ally  shall  furnish;  when  they  shall  be  furnished;  what  class  of 
expenses  shall  be  considered  as  common  to  the  allies  and  what 
as  special;  when  these  common  expenses  shall  begin  to  accrue, 
&c.;  and  it  is  both  incomplete  and  ambiguous  in  Article  IV. 
prc)vi<ling  for  the  ultimate  settlement  of  the  accounts  between 
the  allies. 

'<As  to  the  principal  points  of  difi'erence  growing  out  of  the 
differences  of  construction  of  the  treaty,  it  appears  to  the 
arbiter  they  may  be  comprised  under  tlie  following  heads: 

"  First,  as  to  the  full  scope  and  precise  date  of  becoming 
operative,  of  the  treaty  ratified  January  14, 1866,  as  bearing 
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apon  the  qneBtion,  when  the  expense  attached  to  each  vessel 
bej^an  to  accrne  as  common  expense;  as  well  as  the  number  of 
vessels  employed  in  the  alliance. 

'^  Second,  as  to  the  particular  class  of  expenses  which  should 
be  borne  by  the  parties  in  their  separate  and  in  their  allied 
capacity. 

^'  Third,  as  to  the  exact  character  and  full  powers  of  the 
commissioners  appointed  by  the  allies^  and  under  the  provi- 
sions of  Article  IV. 

^^  Fourth,  as  to  the  validity  of  the  agreements  made  April 
8th  and  12th,  1869,  by  the  commissioners  Oalvo  and  Eeyes, 
fixing  the  bases  of  liquidation,  together  with  the  partial 
adjustment  of  September  15, 1870. 

<^  Fifth,  as  to  when  the  period  of  common  expense,  pertain- 
ing to  the  individual  vessels  of  the  alliance,  terminated. 

^^  Sixth,  as  to  the  division  of  the  prize-spoils." 

''FIBST. 

^^Aa  to  the  full  scope  and  precise  date  of  becoming  operative  of 
the  treaty  ratified  January  14,  1866,  as  bearing  upon  the  ques- 
tion when  the  expense  attached  to  each  vessel  began  to  a^ccrue  as 
common  expense^  as  well  as  the  number  of  vessels  embroAied  in 
the  alliance. 

*'A.  AT  WHAT  PRECI8B  DATE  DID  THE  TREATY  BECOME  OPERATIVE  f 

^<  It  was  signed  by  the  plenipotentiaries  December  the  5th 
1865,  and  the  ratifications  were  formally  exchanged  January 
14, 1866. 

^'  It  therefore  became  operative  from  the  former  date.  (^The 
exchange  of  ratifications  has  a  retroactive  efi'ect,  confirming 
the  treaty  from  its  date.'    Lawrence's  Wheaton,  page  326.) 

"B.  WHAT  WAS  THE  SCOPE  OF  THE  TREATY  IN  RELATION  TO  EMBRACING 
ACTS  OF  THE  PLENIPOTENTIARIES  ANTECEDENT  TO  ITS  ACTUAL  DATEf 

"This  question,  raised  by  one  of  the  parties  with  the  view 
of  computing  the  common  expense  from  a  much  earlier  date 
than  the  formation  of  the  treaty,  viz,  the  17th  of  October  1865, 
would  become  of  importance  under  a  certain  state  of  facts. 
On  the  16th  of  October  1865  Sefior  Don  Domingo  Santa  Maria, 
as  confidential  agent  of  Chile  in  Peru  with  full  powers,  ad- 
dressed a  note  to  the  minister  of  foreign  relations  of  Pern, 
Senor  Don  Juan  Manuel  La  Puente,  stating  his  desire  to  pro- 
cure the  assistance  ot  the  naval  and  land  forces  of  Peru  against 
Spain,  which  latter  had  already  declared  hostilities  against 
Chile,  by  blocking  its  ports;  and  soliciting  a  personal  audience, 
to  lay  the  matter  of  his  mission  before  him. 

^<lt  appears  by  the  record  that  this  interview  took  place  on 
October  17;  that,  as  a  result  of  the  interview,  the  Peruvian 
Qovemment,  through  its  minister,  issued  orders  that  four  of 
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its  vessels  should  at  once  proceed  to  Chilean  waters,  nnder 
order  of  that  goyernment,  to  assist  in  reiieJliug  the  Spanish 
attack;  that  the  Peravian  minister  addressed  Seilor  Santa 
Maria  with  an  official  note,  dated  October  17, 1865,  advising 
him  of  the  fact,  and  inviting  the  latter,  if  he  desired  to  frame 
any  treaty  with  Pern,  to  state  it,  and  concluded  by  remarking 
upon  'this  note,  together  with  the  documents  referred  to,' 
(meaning  the  order  placing  the  vessels  named  at  the  disposi- 
tion of  the  Ohilean  Government  with  the  decree  of  war  against 
Spain,)  <  being  the  preliminary  of  the  intimate  alliance,  defen- 
sive and  offensive,  which  is  established  henceforth  between 
both  nations.' 

'<  On  October  18, 1865,  Seiior  Santa  Maria  addressed  an  official 
note  to  the  Peruvian  minister,  acknowledging  the  patriotism 
of  Peru;  accepting  the  order  and  the  assistance,  and  conclud- 
ing as  follows:  'The  undersigned  perfectly  understands  that 
the  first  foundation  of  the  treaty  of  alliance,  offensive  and 
defensive,  for  opposing  Spain,  which  ought  to  exist  between 
Peru  and  Chile,  is  already  stipulated;  but,  nevertheless,  he 
thinks  it  wonid  be  convenient  to  frame  some  other  stipulations 
to  render  the  proceedings  of  both  governments  during  the  war 
they  are  engaged  in,  more  expeditious.' 

**  On  the  5th  of  December  1805  Senor  Santa  Maria,  upon  the 
part  of  Chile,  and  Senor  Toribio  Pacheco,  upon  the  part  of 
Peru,  formally  framed  and  signed  the  treaty  of  that  date. 

<^The  conclusion  from  this  statement  of  facts  is  clear.  The 
official  preliminaries  recited  are  to  be  considered  as  part  of  the 
treaty,  and  under  it  the  vessels  Amazonas,  Apurimdc^  Ami- 
rica.  and  Union  would  be  considered  upon  the  common  expense 
from  October  17, 1865.  (<A11  mere  verbal  communications' — 
and,  by  unavoidable  corollary,  written  communications — ^  pre- 
ceding the  final  signature  of  a  written  convention,  are  consid- 
ered as  merged  in  the  instrument  itself.'  Lawrence's  Wheaton, 
Gth  Am.  ed.,  page  318.)  (^AU  communications,  wiitten  or  ver- 
bal, between  the  parties  to  a  treaty,  preceding  its  signature, 
and  relating  to  the  subject  thereof,  are  merged  in  the  treaty.' 
Field,  Outlines  of  an  International  Code.) 

<*  But  the  records  show  that,  however  good  the  intention  in 
the  matter  of  dispatching  the  vessels  named  may  have  bc^en, 
it  was  not  done  by  reason  of  internal  difficulties  connected 
with  a  change  of  government  by  that  republic;  that  the  said 
vessels  did  not  become  'disposable'  for  the  put'|K)8es  of  the 
treaty  until  a  much  later  date.  There  having  been  no  actual 
compliance  with  the  spirit  or  letter  of  the  treaty  until  the  date 
of  its  signature,  the  latter  must  be  considered  as  the  true 
starting  point  of  the  alliance. 

''C.  WHAT  WEBB  THB  VBSSBL8  EMBBACED  IN  THB  ALLIANCE f 

<<  It  is  unfortunate  for  both  governments  that  the  treaty  did 
not  specify,  in  an  exact  manner,  the  number  of  vessels  which 
were  to  be  considered  as  constituting  the  alliance  at  its  forma- 
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tion,  together  with  provisions  as  to  the  means  of  entry  of  new 
Teasels,  as  irom  time  to  time  then  became  available.  The 
omission  to  do  so  proper  a  thing  can  only  be  explained  by  con- 
sidering  the  great  and  alarming  danger  the  allies  were  threat 
ened  with  in  the  presence  of  so  large  and  powerful  a  ileet  atf 
Spain  then  had  upon  their  coasts. 

*^  In  the  face  of  snch  «.n  opponent  all  considerations  of  mere 
money  were  sunk  by  the  allies  before  the  inexorable  necessity 
of  pressing  every  available  means  into  service  to  avert  the 
common  danger. 

^^The  qnestion  raised  in  this  connection  is  one  of  the  two  so 
wi'lely  separating  the  allies,  and  upon  its  decision  rests  the 
issue  of  a  very  large  sum  of  money.  It  is  proper,  therefore, 
to  consider  it  with  the  utmost  care  and  under  all  the  lights 
possible  to  be  thrown  upon  it.  An  attentive  reading  of  the 
treaty  will  justify  the  following  analysis: 

^* Article  1  stipulates  an  alliance  for  a  certain  purpose,  viz, 
^In  order  to  repel  the  present  aggression,'  etc. 

^^ Article  2  prescribes  the  means  for  the  effective  carrying 
out  of  the  purposes  of  the  alliance.  It  is  agreed  that  both 
republics  shall  unite  such  ^ naval  forces'  as  at  the  time  (i.  e., 
the  date  of  the  treaty]  they  had  *  disposable'  (disponibles),  or 
might  in  future  (i.  e.,  auring  the  life  of  the  treaty)  have  ^dis-  . 
posable,'  for  a  definite  purpose  (i.  e.,  ^to  oppose  with  them 
such  Spanish  maritime  forces),  etc. 

**The  simple  language  of  the  text  of  the  two  articles  would 
seem  to  settle  the  whole  question.  The  allies  were  threatened 
with  the  devastation  of  their  seaports  by  a  powerful  Spanish 
fleet  as  a  measure  ^ of  aggression  of  the  Spanish  Government.' 
In  the  inability  of  either  republic  to  cope  alone  with  so  power- 
ful a  foe,  it  was  agreed  to  make  common  cause  against  the  mari- 
time forces  of  Spain  upon  the  waters  of  the  Pacific,  and  unite 
certain  *  naval  forces,'  which  are  exactly  defined  by  the  treaty 
(all  those  which  were  disposable)^  for  the  purpose  of  opposing 
with  them  these  *  maritime  forces,'  etc.  In  this  the  maxim  of 
strength  in  union  was  intended  to  be  illustrated  and  its  bene- 
fits achieved. 

^<  The  idea  involved  comprehends  two  points:  First,  to  unite 
the  disposable  vessels  ot  the  republics;  and  second,  with  such 
disposable  vessels  so  united,  to  ^oppose  the  Spanish  maritime 
forces,  whether  blockading  their  ports,  or  in  any  other  way 
committing  hostilities  against  them.'  The  logical  conclusion 
is  chat  the  allies  contemplated  the  formation  of  a  fleets  which 
might  successf ally  cope  with  the  Spanish  fleet  and  thwart 
its  designs.  This  interpretation  gives  a  force  to  the  alliance 
which,  by  creating  a  substantial  entity,  makes  the  article  oper- 
ate to  a  greater  extent  than  the  mere  resolution  to  unite  tiieir 
efforts  by  contributing  all  their  forces  as  the  incidents  of  the 
war  might  successively  call  them  into  action.  This  general 
idea  of  contributing  an  effective  fleet  seems  plainly  indicated 
by  the  treaty  in  its  parts  and  in  its  enturety.  If,  however, 
there  might  be  a  reasonable  doubt  from  the  text  as  to  whether 
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it  was  contemplated  forming  a  fleet  to  act  in  concert  against 
the  Spanish  forces,  or  whether  it  purposed  to  unite  all  of  the 
yessels  of  each  coontry  and  place  them  upon  the  common 
expense  during  the  war,  it  must  be  dispelled  by  one  word  in 
the  article—the  word  dinposable  (disponibles). 

<'  This  word  is  restrictive  iu  its  signification.  Ko  other  ^  naval 
forces'  than  those  which  are  disposable  are  to  be  united  by  the 
allies.  Two  distinct  classes  of  naval  forces  are  recognized — 
those  disposable  and  those  not  disposable.  Those  disposable 
are  to  be  united  under  the  treaty  for  a  certain  purpose;  while 
the  undisposable  are  reserved  for  another  purpose.  What  can 
that  purpose  be?  Is  it  not  manifestly  for  the  individual  pro- 
tection of  each  country  t  What  other  consideration  could  ren- 
der them  undisposable  for  the  purpose  of  the  alliance!  Why 
unite  only  the  disposable  <  naval  forces,'  if  it  were  intended  to 
embrace  all  of  the  naval  forces  of  both  countries  and  place 
them  upon  the  common  expense! 

^^  If  the  reference  to  the  disposable  ^  naval  forces'  thus  united 
be  followed  through  the  treaty,  it  appears  to  confirm  the  above 
construction  in  a  conclusive  manner. 

^^  Article  III  prescribes  that  the  naval  forces  referred  to  in 
article  second  shall  obey  that  government  upon  whose  waters 
they  be  stationed,  and  this  whether  they  operate  together  or 
separately;  thus  providing  for  the  contingency  of  the  fleet,  be- 
fore combined,  being  required  to  separate  by  the  exigencies  of 
the  war,  and  act  upon  different  waters.  This  article  also  pro- 
vides for  the  assumption  of  the  supreme  command  of  the 
unite<l  squadron  or  naval  forces  of  both  republics  by  the  offi- 
cer of  the  highest  rank,  in  case  they  operate  together;  but 
reserves  the  right  to  confer  command  upon  any  officer  the  gov- 
ernment may  think  most  skillful  when  they  act  in  combination; 
thus  preserving  the  idea  of  a  single  body  directed  by  a  single 
officer,  except  in  the  event  of  their  not  oi>erat]ng  together. 

"Again,  article  fourth  prescribes  that  ^each  government 
upon  whose  waters  the  combined  naval  force  may  happen  to  be 
shall  defray  all  kinds  of  expenses,'  etc.  The  adjective  combined 
has  here  a  specific  meaning,  relating  to  the  act  of  aggregation, 
and  consistently  preserves  the  idea  of  the  treaty. 

"  It  can  not  signify  an  ideal  union,  while  physical  distinctness 
exists.  A  material  thing  is  treated  of,  the  maintenance  of  <  the 
combined  naval  forces.'  It  were  superfluous  to  say  that  a  gov- 
ernment would  naturally  pay  the  expenses  of  its  own  ships  on 
its  own  waters;  and  the  provision  must  be  intended,  to  meet 
the  case  of  the  ships  of  one  of  the  republics  on  the  waters  of 
the  other;  and  this  consideration,  coupled  with  the  obvious 
import  of  the  word  co7nbi}iedj  carries  the  whole  question  with  it 
and  calls  into  existence  a  substantial  and  material  fleet  of  war 
vessels,  which  in  their  operations  may  find  themselves  upon 
the  waters  of  one  or  the  other  of  the  republics  whose  govern- 
ment is  to  provide  for  their  maintenance. 

<<To  gather  the  fragments  of  the  diftereut  articles  and  put 
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tbem  in  a  sentence  so  they  shall  tell  their  own  story,  it  may  be 
said  that  the  dusposahle  naval  forces  of  both  republics  shall  be 
united  for  the  purjiose  of  opposing  the  maritime  forces  of  Spain 
on  the  waters  of  the  Pacific;  their  commaud  shall  be  intrusted 
to  a  certain  officer  when  they  act  in  combination;  and,  by  infer- 
ence, to  the  person  naturally  commaudiiig  them  when  they  do 
not;  and  the  cost  of  maiutaiuiug  these  combined  naval  forces 
shall  be  borne  by  that  government  upon  whose  waters  they 
may  happen  to  be.  No  warrant  is  to  be  found  in  the  treaty  for 
the  division  of  expenses  upon  any  other  basis  than  this. 

<^Tbe  dis[K>sab]e  aud  combined  naval  forces  of  both  repub- 
lics shall  be  maintained  by  that  goverument  upon  whose  waters 
they  liappen  to  be,  aud  the  division  of  expenses  is  to  be  made 
at  the  termination  of  the  war.    No  other  expense  is  common. 

"  Though  possessing  only  a  corroboratory  value, but  tending 
to  show  the  intention  of  the  parties  to  the  treaty,  it  may  be 
said,  in  general  terms,  that  every  document  of  the  government 
officials  of  the  time,  presented  to  the  arbiter,  bears  out  the 
construction  of  a  single  combined  fleet,  created  by  the  allies, 
for  the  purpose  of  opposing  the  Spanish  fleet. 

"  Senor  Pacheco,  one  of  the  makers  of  the  treaty,  writes  a 
note  to  the  minister  of  Peru  in  Chile,  under  date  of  November 
2, 18(>7,  in  which  the  character  of  the  Callaoj  as  an  allied  ves- 
sel, is  denied;  and  the  allied  squadron,  which, it  is  stated,  was 
stationed  at  Cbiloe,  in  May  1886,  is  designated  by  the  specific 
mention  of  the  vessels  at  that  time  composing  it;  thus  plainly 
giving  the  allied  s  luadron  a  ^  local  habitation  and  a  name.' 
And  in  this  connection,  another  fact  may  be  referred  to.  The 
Callao  and  Sachaxia  were,  by  decree  of  the  Peruvian  Govern- 
ment, transferred  to  a  private  company,  on  the  31st  of  Decem- 
ber 1S6(>.  for  the  purpose  of  ^  facilitating  the  coasting  trade ' 
of  one  of  the  allies.  Had  these  vessels  constituted  part  of  the 
allied  fleet,  whose  expenses  were  to  be  borne  in  commou  by 
the  allies,  the  act  of  withdrawing  them  by  one  ally  without 
the  consent  of  the  other  could  hardly  be  considered  proper. 
The  treaty  of  alliance  was  a  pact  between  two  powers,  whereby, 
for  certain  mutual  interests  at  stake,  it  was  stipulated  that  the 
parties  should  unite  their  disposable  naval  forces  for  their 
common  defense.  Each  relied  upon  the  assistance  and  good 
faith  of  the  otiier,  and  neither  party  could  violate  his  agree- 
ments without  annulling  the  contract.  An  alliance  constituted 
upon  the  right  to  withdraw  one  or  more  ot  the  contributed 
elements  whenever  the  interests  or  caprice  of  either  party 
might  dictate,  would  have  no  strength,  moral  or  physical.  It 
is  not  ))robable  that  either  of  the  enlightened  nations,  parties  to 
the  contract,  would  place  itself  and  its  fortunes  at  the  hazard 
of  such  a  chance.  Quite  as  specific  as  the  note  of  Senor 
Pacheco  before  referred  to,  is  the  expression  contained  in  an 
agreement  between  the  minister  of  foreign  relations  of  Chile 
and  the  envoy  extraordinary  of  Peru,  under  date  of  April  17, 
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18f)6,  by  which  a  diRtiiiguished  vice-admiral  is  intrusted  with 
tbe  ^command  iu  chief  of  tue  imvai  forces  which  the  goveiii- 
meats  of  Chile  and  Pera  now  control,  or  may  be  able  to  dis- 
pose of,  during  the  actual  war.' 

^^Again,  a  prize  convention  was  held  by  the  representatives 
of  the  two  republics,  on  the  26th  of  December  1806,  by  which 
certain  rules  for  the  distribution  of  prizes  were  agreed  upon, 
the  following  words  forming  part  of  article  fourth:  *  Provided, 
the  capturing  vessel  makes  a  part  of  the  allied  squadron;  but 
if  the  capturing  vessel  do  not  belong  to  the  allied  squadron, 
but  have  remained  detached  to  the  private  service  of  one  of 
the  contracting  parties,'  etc  ;  thus,  at  once,  preserving  the  dis- 
tinct entity  of  the  allied  squadron,  and  the  retention  ot  certain 
vessels  for  the  private  service  of  either  party  under  the  head  of 
undisposable,  I  his  convention  was  not  ratified  through  non- 
necessity, but  has  an  importance  as  showing  understanding 
and  intention  at  the  time. 

'*  Further,  in  the  protocol  signed  by  the  minister  of  foreign 
relations  of  Chile,  and  the  envoy  extraordinary  of  Peru  in 
Chile,  under  direction  of  their  respective  governments,  dated 
October  5,  1867,  it  was  plainly  agreed  to  dissolve  the  allied 
squadron  by  placing  the  Peruvian  division  forming  part  of  it 
under  command  of  its  own  government. 

'^Of  this  pi-otoiol  four  leading  points  are  to  be  observed: 

<<1.  That  the  alliance  itself  should  remain  intact. 

<'2.  TliJit  placing  the  Peruvian  division  under  orders  of  its 
own  government  should  operate  to  dissolve  the  common 
expense. 

^^3.  Thnt,  should  the  enemy  again  call  the  allies  into  action, 
the  mut  ual  expense  arrangement  for  the  naval  divisions  of  Peru 
and  Chile  under  consideration  should  form  the  subject  of  a  new 
agreement. 

^'4.  That  profound  silence  is  maintained  as  to  the  common 
ex]>ense  ceasing  in  regard  to  vessels  not  under  the  orders  of 
Ciiile;  and  hence,  if  all  the  naval  vessels  of  one  of  the  allies 
had  been  under  the  common  expense,  as  claimed,  they  would 
still  remain  so,  no  modification  of  the  treaty  in  regard  to  them . 
having  ever  been  made. 

"This  agreement  between  Senores  Pardo  and  Fontecilla, 
whereby  the  common  expense  was  considered  terminated,  has 
an  iin])ortant  signidcance.  as  showing  the  interpretation  given 
to  the  treaty  in  this  resjiect  by  those  gentlemen.  This  interpre- 
tation is  o  .ly  individual  opinion,  to  be  sure,  and  there. ore  is 
in  no  sense  ronclusive;  but  nevertheless  it  lias  corroborative 
value,  as  showing  the  undtTstanding  of  the  makers  of  the 
treaty  by  those  wlio  were  co-artors  in  the  events  of  tiie  time. 

"The  sole  subject  of  the  agreement,  it  is  a<lmitted,  was  to 
terminate  the  comm  n  expense  account  of  the  allies;  and  it 
will  be  observed  that  this  was  done,  not  by  a  direct  agreement 
to  teriniuate  said  common  account,  but  by  the  stipulation  that, 
as  it  was  unnecessary  for  'the  Peruvian  naval  division  incorpo- 
rated into  the  allied  squadron  to  coutiuue  longer  under  orders 
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of  the  Chilean  Govemment,'  the  said  division  should,  from  the 
date  of  the  agreement,  be  considered  as  under  orders  of 
the  Peruvian  Gk>vernment;  but,  for  reasons  which  do  not  ap- 
pear, it  was  farther  stipulated  that,  notwithstanding  the  said 
division  was  placed  under  orders  of  its  own  government,  its 
expenses  should  be  common  until  the  first  day  of  November 
following. 

^'  There  can  be  no  mistake  as  to  the  understanding  of  the 
makers  of  the  agreement  in  regard  to  the  constitution  of  an 
allied  squadron  proper,  whose  expenses  only  were  to  be  com- 
mon. The  ])lacing  of  the '  Peruvian  naval  di  vision  incorporated 
in  the  allied  squadron,'  under  orders  of  its  own  government, 
terminated  the  common  expense  at  a  certain  date. 

<<  No  other  common  expense  is  provided  for;  the  designation 
of  those  vessels  whose  expense  had  been  common  is  specific, 
viz:  *  The  Peruvian  naval  division  incorporated  into  the  allied 
squadron,  under  orders  of  the  Chilean  Government.'  This 
construction  mwtt  be  accepted ;  there  is  but  one  alternative — 
that  of  considering  ti*e  common  ex])ense  account  as  existing  to 
this  day.  The  latter  proposition,  as  involving  a  conceded  ab- 
surdity, leaves  only  the  former  for  adoption. 

Further,  the  documents  are  copious,  proving  that  the  com- 
missioners, Calvo  and  Beyes,  acted  constantly  under  instruc- 
tions from  their  governments,  in  the  liquidation  made  by  them; 
while  their  work  shows  conclusively  that  they  ente*  tained  no 
idea  of  creating  a  community  of  expense  in  regard  to  any 
other  vessels  than  those  specifically  defined  in  their  joint 
liquidation. 

** Finally,  no  claim  to  the  contrary  by  either  party  anywhere 
appears,  until  the  supreme  decree  of  the  Government  of  Peru, 
June  3, 1869. 

*^ These  considerations  convey  to  the  mind  of  the  arbiter  the 
unavoidable  conviction  that  the  treaty  of  alliance  substantially 
established  only  two  things:  First,  that  the  two  republics 
entered  into  a  league  to  defend  themselves,  and  back  each 
other  to  the  extent  of  their  ability,  against  Spain;  and  second, 
that  »8  the  contest  was  expected  to  be  of  a  naval  character, 
and  neither  of  the  allies  i)ossessed  a  fleet  large  enough,  or 
strong  enough,  to  cope  with  the  Spanish  fleet,  they  stipulated 
to  put  such  vessels  together  as  they  could  dispose  of  compati- 
bly with  their  individual  interests  and  safety,  to  oppose  the 
Spanish  fleet;  and  that  the  exi>ense  account  of  the  vessels 
composing  the  allied  fleet  should  be  borne  by  the  allies  in 
common. 

**  D.  AT  WHAT  TIMB  DID  THB  COMMON  EXPENSK  BEGIN  TO  COVER  VESSELS 
WHICH  BKTBRXD  THB  ALLIANCE  SUBSEQUENTLY  TO  THE  DATE  OF  THE 
TREATY f 

<^In  the  absence  of  specific  mention  upon  this  point  recourse 
must  be  had  to  the  general  structure  and  spirit  of  the  treaty. 
In  the  solution  of  the  question  two  points  must  be  kept  promi- 
nently in  view:  First,  the  vessels  which  were  to  be  embraced 
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All  the  alliance;  and  second,  the  field  of  operations  prescribed 
by  the  treaty. 

<^A8  regards  the  first,  it  appears  that  such  naval  forces  as 
the  republics  theu  had,  or  might  iu  the  future  have  at  their 
disposal,  were  to  be  embraced  in  the  alliance;  and  accordingly 
vessels  were  added  to  the  combined  forces  by  both  parties,  as 
from  time  to  time  they  became  available. 

^^As  regards  the  second  point,  it  must  be  carefully  observed 
that  those  naval  forces  were  to  be  united  for  a  particular  pur- 
pose, about  which  there  can  be  no  doubt  whatever — this  purpose 
being  '  in  order  to  oppose  with  them  such  Spanish  maritime 
forces  as  are  to  be  or  may  be  found  on  the  waters  of  the  Pacific, 
whether  blockading,'  etc.  Here  the  field  of  hostile  operations 
is  limited  to  the  waters  of  the  PaciJiCj  and,  by  fair  and  logical 
induction  from  the  concluding  sentences  of  the  article,  to  those 
portions  of  the  Pacific  bordering  the  coast  of  the  allies. 
Therefore,  except  through  the  most  extensive  interpretation, 
it  would  not  be  within  the  terms  of  the  treaty  to  transfer  the 
allied  fleet  to  the  coast  of  Spain  or  the  waters  of  the  Atlantic; 
nor  could  any  vessel  properly  belong  to  the  alliance  until  she 
was  not  alone  ready  for  service,  but  ready  for  service  upon  the 
field  of  action,  so  plainly  prescribed  by  the  treaty.  When- 
ever, therefore,  a  vessel  belonging  to  either  of  the  allies  was 
ready  for  service  uprjn  such  parts  of  the  waters  of  the  Pacific 
as  rendered  her  of  substantial  aid  to  the  common  cause,  and 
brought  her  under  the  direction  of  the  naval  chief  of  the  allied 
fleet,  she  became  an  allied  vessel  under  the  stipulations  of  the 
treaty. 

"SECOND. 

"ji«  to  the  particular  class  of  expenses  which  should  he  home  hy 
the  parties  in  their  separate  and  in  their  allied  capacity. 

"The  language  of  article  fourth  of  the  treaty  seems  plainly 
enough  to  interpret  the  meaning  of  its  makers.  The  particular 
government  ui)on  who.se  waters  the  naval  forces  united  or  com- 
bined in  a  mutual  cause,  under  article  second,  may  happen  to 
be,  shall  defray  all  kinds  of  expenses  necessary  for  the  mainte- 
nance of  the  squadron  or  one  or  more  of  its  ships.  The  word 
maintenance  has  no  technical  signification  in  this  relationship, 
meaning  simt  ly  the  upholding,  supporting,  and  keeping  up  of 
each  particular  vessel,  that  it  might  sustain  its  attitude  of 
belligerency.  Hence,  its  provisions,  the  pay  of  its  men,  its 
fuel,  its  ammunition,  the  repairs  necessary  to  maintain  it  in  its 
belligerent  capacity,  etc.,  are  legitimate  items  belonging  to  the 
common  expense.  It  must  be  remarket),  however,  that  while 
the  warrant  is  sufficiently  extensive  to  cover  every  item  neces- 
sary to  the  accomplishment  of  the  purpose  named,  there 
appears  no  authority  for  levying  expense  upon  the  common 
treasury,  which  did  not  go  the  maintenance  above  spoken  o£ 
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S'either  would  it  bo  proper  to  compute  the  expenses  of  original 
equipment,  outfitting,  etc.,  of  sach  vessel  as  common  expense, 
these  being  considered  the  contribntion  of  each  nation  to  the 
comnioa  cause,  and  in  furtherance  of  the  common  safety,  under 
the  treaty,  which  regarded  the  strength  of  both  republics  as 
being  equal,  though  in  fact  it  may  not  have  been  so.  As  no 
sharp  line  of  division  can  be  drawn  as  to  the  class  of  expenses 
which,  while  necessary  under  the  head  of  maintenance,  at  the 
same  time  added  a  permanent  value  to  a  particular  vessel,  the 
determination  as  to  such  cases  must  fall  within  the  domain  of 
equity. 

"Nor  can  it  be  inferred  from  the  treaty  that  the  loss  of  the 
exclusive  property  of  one  or  the  other,  in  conflicts  with  the 
enemy,  was  to  be  reimbursed  by  the  allies.  The  alliance  was 
considered  equal  in  that  mo  mention  was  made  of  the  respective 
vessels  each  was  to  furnish,  the  forces  being  considered  equal 
for  the  purposes  of  the  alliance,  as  before  remarked.  The  ves- 
sels of  each,  such  as  they  were,  and  however  acquired,  were 
embarked  in  the  common  cause;  and  the  danger  to  each  repub- 
lic being  equal,  as  repeatedly  stated  in  the  papers  accompany- 
ing the  formation  of  the  treaty,  and  by  the  treaty  itself,  each 
nation  assumed  the  risks  and  casualties  of  the  war  l&om 
necessity,  the  only  expenses  which  were  considered  as  common 
between  them  being  those  connected  with  the  maintenance  of 
the  squadron,  or  one  or  more  of  its  ships. 

"THIRD. 

"A*  to  the  exact  character  and  full  powers  of  the  commissioners^ 
appointed  by  the  allies j  under  the  provisions  of  Article  IV. 

"The  difference  between  the  allies  upon  this  point  seems 
radical  and  irreconcilable;  but,  it  would  appear  from  a  careful 
consideration  of  the  language  of  article  fourth,  taken  in  its 
usual  and  accepted  sense,  together  with  the  established  usage 
pertaining  to  such  agents,  that  there  should  be  no  difficulty  in 
arriving  at  the  true  solution  of  the  question. 

"The  word  commissioner  (Latin,  comittere,  to  intrust  to)  is 
usually  applied  to  an  agent,  who  has  a  commission  or  warrant 
to  perform  some  special  business,  or  particular  branch  of  duty. 
When  employed  by  one  government,  in  the  transaction  of  busi- 
ness with  another,  it  usually  falls  within  this  definition ;  and 
in  such  cases,  the  warrant  or  power  of  the  officer  should  ex- 
actly express  the  nature  and  extent  of  his  commission.^    Yattel 


*  *'Le$  oommiaaairea,  envoy^s  A  V Stranger ^  ont  dans  oette  quality  auoune  des 
prerogativea  des  ministrea  publics,  mats  Je  titre  de  miniatre  leur  pent  Stre  con- 
fet'Sakinai  que  cela  la  pratique  quelqne  fois  pour  des  commissaires  ayant 
mission  de  regler  de  delimitatioDS  de  frontiers  on  de  proceder  k  des  liqni- 
dations.  C'est  done  h,  leur  constitnant  a  pr^ciser  le  caractere  official  dont 
il  entend  lea  rerdtir."    Martens'  Guide  Diplomatique;  p.  62. 
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contends  that  an  agent  sent  with  credentials  on  public  basi- 
ness  becomes  a  public  minister,  his  title,  whether  it  be  deputy, 
commissioner,  or  other,  making  no  difference  in  the  case.  The 
real  question  between  the  allies,  however,  is  not  as  to  the  pre- 
cise diplomatic  character  of  the  commissioners,  provided  for  in 
article  fourth,  but  the  exact  power  conferred  upon  them  by 
that  article.  It  is  a  fair  construction  of  the  article  that,  hav- 
ing ascertained  the  amount  of  the  expense  incurred,  they  were 
to  make  rei)ort  to  the  two  republics,  for  approval  or  ratifica- 
tion; or  did  the  article  invest  them  with  authority  to  make  a 
final  settlement  between  the  parties  t 

^^  There  can  be  no  question  that  it  was  the  intention  of  the 
allies  to  bear  each  an  equal  portion  of  the  expense  of  the  allied 
fleet,  and  the  appointment  of  the  commissioners  was  a  simple 
provision  for  arriving  at  the  total  amount  of  the  legitimate 
expense,  that  each  of  the  republics  might  pay  the  one-half. 
Their  whole  duty  was  to  make  the  definite  liquidation  of  the 
expenses  incurred  and  duly  vouched,  and  charge  to  each  re- 
public half  of  the  total  amount  of  said  expenses.  (^  Los  cuales 
prarticardn  la  liquidation  definitiva  de  los  gastos  hechos  y 
debidamente  justificados  y  cargar&n  a  cada  una  de  ellas  la 
mitad  del  valor  total  a  que  estos  gastos  asciendan.') 

<^  The  commissioners  were  authorized  by  the  article  to  do 
two  things,  and  only  two  things:  First,  to  make  the  definite 
liquidation  of  the  expenses  incurred  and  duly  vouched,  and 
second,  to  charge  each  of  the  republics  one-half  of  the  total 
amount  of  said  expenses. 

^' As  regards  the  first  duty,  there  can  be  no  double  interpre- 
tation. Bouvier  in  his  Law  Dictionary  defines  liquidation  as 
^a  fixed  and  determinate  valuation  of  things,  which  before  were 
uncertain.'  They  were,  then,  to  ascertain  the  expenses  in- 
curred, according  to  the  proper  vouchers.  After  having*done 
this,  as  the  second  branch  of  their  duties,  they  were  to  charge 
one-half  of  the  amount  of  the  expenses  so  ascertained  to  each 
republic  The  verb  to  charge  has  here  no  technical  meaning 
in  the  absence  of  other  stipulations,  and  must  be  taken  in  its 
usual  sense.  According  to  Webster,  it  signifies  <to  place  to 
the  account  of^  as  a  debt;  to  make  responsible  for.' 

^^The  commissioners,  then,  were  expressly  authorized  by  the 
treaty  to  ascertain  the  whole  expense,  and  to  put  one-half  the 
total  to  the  account  of  each  republic,  as  a  debt  These  were 
their  specific  duties  as  commissioners,  and  the  absence  of  any 
other  conditions  in  the  treaty  shows  that  their  acts  were  to  be 
considered  final.  If  the  words  <  shall  charge'  have  not  this 
meaning,  they  have  none;  and,  having  none,  there  can  be  no 
resulting  effect.  Hence,  according  to  a  recognized  rule  of 
interpretation,  that  signification  should  be  adopted  which  will 
permit  the  provision  to  operate. 

^^  Indeed,  it  does  not  appear  that  any  contrary  understanding 
was  entertained  by  either  party,  until  the  protocol  of  the  con- 
ference between  the  Ohilean  charge,  Senor  Godoi,  and  the 
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Peravian  minister  of  foreign  relations  and  of  finance,  was 
signed  on  November  6,  1869,  when  Senor  Angulo  made  the 
statement,  apparently  acquiesced  in  by  Senor  Godoi,  tliat  the 
liquidation  ot  the  commisNioners  required  tbe  final  approbation 
of  both  governments.  This,  however,  was  some  seven  months 
after  the  commissioners,  Calvo  and  Keyes,  had  signed  the  agree- 
ments fixing  the  basis  for  the  reguhition  and  ll({ui(lation  of  the 
accounts;  in  the  second  of  these  agreements,  dated  April  13, 
18(i9,  it  appears  that  Seilor  (Jalvo  had  been  under  instmctions 
from  his  government  as  to  what  items  should  be  allowed; 
while  subsequent  papers  show  that  both  commissioners  in 
their  settlement  referred  continually  to  their  respective  gov- 
ernments. 

*'ln  the  interpretation  of  this  portion  of  the  treaty,  usage, 
as  to  the  ofhcials  denominated  commissioners,  may  also  have 
a  corniborauve  bearing.^  Without  going  further  than  the 
exampleof  the  United  States,  in  its  relations  with  other  powers, 
it  may  be  said  that  the  resort  to  commissioners  has  been  a 
frequent  method  of  settling  differences  as  to  boundaries,  the 
determination  of  amounts  of  money  to  be  ])aid,  etc.  (See  the 
tr«  aty  with  Great  Britain  of  October  28, 1795,  proviiiing  for  the 
appointment  of  three  sets  of  commissioners,  whose  awards,  on 
the  ilifferent  subjects  submitted  to  them,  were  to  be  final;  the 
treaty  of  Ghent,  February  17,  1815,  appointing  commissioners 
to  decide  the  boundary  lines,  whose  awaid  was  to  be  final;  with 
GreatBritain,  January  iO,  1823,  to  ascertain  amount  of  indem- 
nity to  be  paid  for  loss  of  slaves,  under  the  decision  of  the 
Emperor  of  the  Bussias,  the  award  of  the  commissioners  to  be 
final;  the  claims  convention  with  Denmark,  June  5,  1830,  the 
treaty  not  specifying  that  the  award  should  be  final,  but  being 
so  regarded ;  the  claims  convention  with  Mexico,  April  7, 1840; 
the  claims  convention  with  Mexico,  February  1,  18()9;  the 
boundary  convt^ntion  with  Mexico,  May  30, 184S,  the  awar*!  of 
the  commissioners  in  all  being  final;  the  claims  convention 
with  Great  Britain,  July  26, 1853;  with  New  Graiiaila,  Novem- 
ber 6, 1800;  with  Costa  Rica,  November  9, 1861 ;  with  Ecuador, 
July  27,  1864;  with  Venezuela,  April  17,  1867;  and  the  cele- 
brated treaty  of  Washington,  June  17, 1871;  all  of  these  pro- 
viding for  the  appointment  of  commissioners  whose  award  was 
to  be  considered  tinal.) 

"  Reference  may  also  be  made  to  a  claims  convention  between 
the  United  States  and  Peru,  April  18,  1863;  and  one  Jnly  4, 
1869;  both  providing  for  the  a])pointment  of  commissioners 
whose  award  was  to  be  considered  final. 

"  These  examples  certainly  go  far  toward  establishing  a  clear 
usage  of  submitting  questions  of  difference  to  the  decision  of 
commissioners,  whose  decisions  have  always  been  accepted  as 
final — in  all  instances,  save  one,  by  a  special  article,  however, 


>  ''A  clear  asage  is  the  best  of  all  interpreters  bet\Yeen  nations/'    Phil- 
limore;  yol.  2,  p.  72. 
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which  does  not  appear  in  the  treaty  of  alliance  of  December  5, 
1805.  In  the  face  of  such  precedent,  and  in  consideration  of 
the  simple  duties  of  the  allied  commissioners,  as  mere  auditing 
officers,  the  omission  can  not  be  material.^ 

^^Tbe  expectation  that  the  daties  of  the  allied  commission- 
ers were  to  be  simply  those  of  an  auditory  and  arithmetical 
character  is  legitimately  inferable  from  the  spirit  of  the  treaty 
as  a  whole,  and  the  failure  to  make  any  provision  for  the  ap- 
pointment of  an  umpire  to  decide  cases  of  disagreement,  while 
the  omission  to  insert  a  reservation  that  their  sicts  should  be 
subject  to  the  approval  of  both  governments  shows  that  they 
were  invested  with  full  and  final  power  to  audit  the  indebt*  d- 
ness  and  specify  the  balance  of  money  due  from  one  to  the 
other  of  the  ^lies. 

"POtJBTH. 

"ji«  to  the  vahdity  of  the  agreements  made  April  8th  and  12th^ 
1869^  by  the  commissianerSj  Calvo  and  Reyes ^  fixing  the  ha^is  of 
liquidation;  together  with  the  partial  adjustment,  September 
15, 1870. 

<<From  the  foregoing  consideration  it  must  be  clear  that  these 
acts  of  the  commissioners  must  be  considered  valid,  but  with 
a  most  important  reservation.  It  is  a  well-estiiblislied  prin- 
ciple of  international  law  that  after  a  treaty,  possessing  sill  of 
the  elements  of  validity,  has  been  formally  executed,  it  Ciin 
only  be  altered  or  amended  bafore  its  proper  expiration  hy  the 
same  authority  and  under  the  same  formality  of  procedure,  as 
the  original;  and  especially  is  it  not  permissible  for  either  party 
to  interpret  its  provisions  according  to  his  own  fancy.  In  the 
discharge  of  their  duties  under  article  fourth,  the  commissitm- 
ers  must,  of  necessity,  keep  themselves  strictly  within  the 
scope  of  the  treaty,  in  doing  which  their  acts  must  be  held 
binding  upon  the  allies;  but  in  departing  from  which  their 
acts  are  null  to  the  precise  extent  of  the  departure.  In  the 
difficulties  of  settlement  which  presented  themselves  the  com- 
missioners, in  a  spirit  of  mutual  concession,  highly  creditable 
to  their  desire  for  amity  and  fair  dealing,  saw  St  to  make  cer- 
tain arbitrary  arrangements,  as,  for  instance,  that  a  certain 
class  of  expenses  of  particular  vessels  should  begin  at  a  cer- 
tain time,  and  certain  others  at  a  certain  other  time;  all  of 
which,  as  being  outside  of  the  proper  construction  of  the 
treaty,  could  only  be  made  valid  by  a  submission  to  and  rati- 
fication by  the  principals.  Hence,  the  partial  liquidation  by 
the  commissioners  of  the  date  September  15, 1870,  (*an  only  be 
held  good  so  far  as  it  conforms  itself  to  what  is  believed  to  be 
the  true  interpretation  here  laid  down. 

i^'The  rale,  that  the  inflnence  and  authority  of  usage  in  the  interpre- 
tation of  priyate  oovenants  is  sncb  that  customary  cUknses,  though  not 
expressed,  are  held  to  be  contained  therein,  is,  in  its  spirit,  appUcable 
to  international  covenants. ''    Fhilli  more,  vol .  2,  p.  77. 
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"FIFTH. 

"J.«  to  when  the  period  of  common  expenses  pertaining  to  the 
individual  vessels  of  the  alliance  terminated, 
"  Tho  withdrawal  of  the  Spanish  forces  from  the  contest  with- 
oat  the  execution  of  a  formal  treaty  of  peace,  led  the  allies  to 
the  conclusion  of  a  convention,  fixing  the  31st  day  of  October 
18G7  as  a  date  whereupon  the  common  expense  account  should 
cease.  Hence,  those  vessels  serving  the  allied  cause  continu- 
ously up  to  that  date  are  to  be  considered  upon  the  common 
expense  until  it  was  reached;  while  those  serving  only  a  por- 
tion of  the  time  could  be  so  reckoned  only  to  the  cessation  of 
their  service. 

"SIXTH. 

"A«  to  the  division  of  the  prize  spoils. 

"Under  this  construction  of  the  treaty,  the  allies  derived  no 
common  benefit  from  the  captures  in  the  Atlantic  by  the  iron- 
clads Huascar  and  Independencia^  because  these  vessels  had 
not  reached  the  Pacific,  and  hence  could  not  belong  to  the 
allied  fleet. 

"Neither  did  the  Callao  belong  to  the  allied  fleet  when  she 
captured  the  Guiding  Star,  and  therefore  the  actual  captors 
wer«^  alone  entitled  to  the  prize. 

"As  regards  the  ThalabOy  captured  by  the  Covadonga^  the 
capture  must  be  considered  joint.  The  allied  fleet  was  at  an- 
chor in  the  bay  of  Valparaiso,  and  the  Covadonga  was  dis- 
patched by  thecommander  to  make  the  capture,  which,  although 
it  did  not  occur  within  actual  sight  of  the  rest  of  the  fleet,  yet 
clearly  falls  within  the  general  laws  of  prize  entitling  the  whole 
squadron  to  joint  participation,  when  a  capture  is  made  by  one 
or  more  of  its  vessels,  not  upon  a  separate  and  detached  service, 
and  close  enough  to  the  squadron  to  be  considered  as  but  one 
of  the  outstretched  arms  of  the  latter.^ 

"THE  DECISION  OF  MINOR  INCIDENTAL   QUESTIONS. 

^' The  Paquette  del  Maule. — This  vessel  was  a  transport,  and 
though  chartered  by  one  of  the  allies  prior  to  December  5, 1865, 
the  date  of  the  treaty,  she  passed  into  service  as  a  transport 
to  the  allied  fleet,  as  near  as  can  now  be  determined,  about 
December  30, 1865.  No  evidence,  at  least,  has  been  presented 
to  the  arbiter  that  she  served  the  common«cause  prior  to  that 
date.  As  a  transport  to  the  combined  fleet,  the  division  of  her 
expenses  is  legitimate,  the  ti  ansport  service  being  absolutely 
necessary  under  the  head  of  maintenance,  as  defined  in  the 
treaty.  The  documentary  evidences  are  sufficiently  copious  to 
show  that,  when  captured,  she  was  on  a  service  directly  bene- 
ficial to  one  of  the  allies,  with  the  full  knowledge  and  at  least 

'  Phillimore,  3d,  498. 
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tacit  consent  of  its  representative.  No  objection  was  made  by 
him  at  the  proper  time,  either  to  the  terms  or  service  of  the 
vessel,  and  the  right  of  objection  is  therefore  lost.  The  ex- 
penses of  the  vessel,  as  well  as  her  loss,  are  divisible  by  the 
allies  from  December  30, 1805. 

^^  Unlistments. — These  can  not  be  considered  divisible  nnder 
the  head  of  maintenance.  The  spirit  of  the  treaty  contemplates 
a  contribution,  by  each  nation,  of  certain  efficient  warlike  ele- 
ments. Ships  unmanned  can  not  be  so  considered ;  and  recrnit- 
iug  at  the  common  expense  wps  not  ])rovided  for  by  the  treaty. 
This  item  is  thrown  outof  the  liquidation,  and  each  ally  charged 
with  his  own  expenses  in  this  direction,  so  far  as  it  has  been 
possible  to  ascertain  them. 

"  Expenses  of  repairing  at  Ghiloe. — The  note  of  Senor  Galvez, 
dated  December  4, 1865,  promising  to  repay,  immediately,  the 
expense  of  repairing  the  four  vessels  sent  to  ObiJoe,  must  be 
considered  part  of  the  treaty,  by  a  rule  before  stated.  Hence, 
the  ally  owning  the  ships  must  bear  the  expenses  exclusively. 
Had  the  account  been  presented,  and  default  of  payment 
occurred,  interest  could  have  been  claimed  upon  the  amount. 
Under  the  circumstances,  it  can  not  be  allowed. 

**  Surplus  supplies. — If  a  surplus  of  supplies  was  drawn  by  one 
of  the  allies,  it  was  by  the  knowledge  and  act  of  the  other,  who, 
failing  to  object  or  protest  at  the  proper  time,  has  lost  the 
remedy. 

"  Wages  of  court-martialed  officers. — When  these  left  the  serv- 
ice of  the  principal  (the  allied  ileet)  by  their  own  act,  they  had 
no  claim  to  recompense  for  services  unrendered.  The  local 
law  of  one  of  the  allies,  allowing  half  pay  to  court-martialed 
officers,  can  not  bind  the  other  in  the  absence  of  a  mutual 
agreement 

^^Bifference  in  coin. — If  one  of  the  allies  paid  the  salaries  of 
the  men  of  the  other  in  a  coin  twenty-five  per  cent  more  valu- 
able than  the  home  coin  of  the  latter,  it  does  not  appear  that 
the  latter  had  any  agency  or  direction  in  it;  and,  as  being  the 
act  of  the  former,  he  can  not  take  advantage  of  his  own  wrong. 
The  difference  has  not  been  allowed. 

''  Voyage  of  a  minister  from  one  country  to  another. — This  had 
no  connection  contemplated  by  the  treaty  with  ^the  mainte- 
nance of  the  allied  squadron,  or  one  or  more  of  its  ships,'  and 
has  not  been  allowed. 

"  The  Apurimac^  after  leaving  the  allied  fleet. — ^This  vessel 
was  sent  to  Peru  for  repairs,  which  could  not  be  made  in  Chile, 
with  the  knowledge  and  consent  of  both  parties.  Under  the 
plain  provisions  of  the  treaty  a  vessel  was  not  compelled  to  be 
bodily  present  with  the  allied  fleet  in  order  to  constitute  a 
part  of  it,  the  contingency  of  separation  being  expressly  pro- 
vided for;  nor  can  any  claim  against  her  seaworthiness  lie  at 
this  late  day.  She  was  accepted  as  an  allied  vessel  by  both 
parties,  sent  to  Peru  for  repairs,  and  the  objection  now  urged 
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BhoQld  have  been  made  at  that  time.  The  failure  to  do  this 
places  the  objectors  in  the  position  of  taking  an  advantage 
after  the  fact.  Her  expense  is  computed  as  common  to  Octo- 
ber 31, 1867. 

"  The  coal  cLccounU — ^The  expense  of  maintenance  in  the  way 
of  fdel  is  common.  ISo  hnman  intelligence  could  have  foreseen 
the  exact  amount  of  fuel  to  be  reqnired  during  an  undetermined 
period  and  by  an  unknown  number  of  consumers.  The  pro- 
vision must  be  large  enough  to  cover  the  contingency.  As 
both  parties  incorr^  a  joint  expense  in  the  amount  purchased, 
both  should  share  the  profits  of  the  residue.  It  is  therefore  so 
computed  in  this  liquidation,  the  result  being  arrived  at  as 
accurately  as  circumstances  nave  permitted.  Goal  consumed 
in  the  private  use  of  one  of  the  parties  has  been  put  to  his 
exclusive  account. 

"  The  matter  of  cannon  received  by  one  ally  from  the  other. — 
This  question,  carrying  with  it  a  large  claim,  has  received  the 
serious  attention  of  the  arbiter^  and,  from  a  most  careful 
perusal  of  the  document  from  which  he  derives  his  powers,  he 
can  arrive  at  no  other  conclusion  than  that  it  is  not  within  his 
faculties  to  decide  the  question.  His  whole  authority  is  Ho 
adjust  the  pending  questions  on  which  the  Peruvian  and 
Chilean  commissioners  are  not  agreed  in  the  arrangement  and 
liquidation  of  the  accounts  of  tbe  allied  squadron,  referred  to 
by  the  pact  of  alliance  of  the  5th  of  December  1865  j'  and  fur- 
ther, Ho  decide  all  the  rest  which  may  exist,  or  which,  in  the 
course  of  judgment,  may  arise  from  the  same  accounts'  (i.  e., 
the  accounts  of  the  allied  squadron ).  The  transactions  referred 
to  had  no  connection  with  the  allied  squadron  or  its  accounts, 
which  were  to  be  borne  in  common ;  but  seem  to  the  arbiter  to 
involve  a  question  of  international  ethics,  easily  arranged, 
with  which,  under  his  present  authority,  he  can  not  intervene, 
or  pronounce  a  binding  judgment,  should  he  do  so. 

'*  The  General  Lerzundi. — So  far  as  this  vessel  is  connected 
with  the  transaction  of  the  cannon  between  the  allies,  the 
arbiter,  as  before  stated,  can  give  no  valid  judgment;  but  as 
it  plainly  appears  that  she  ^was  afterward  sunk  at  the  mouth 
of  the  Huito  Channel  by  the  common  agreement  of  a  council 
of  war,  composed  of  Chilean  and  Peruvian  officers,  in  order  to 
save  the  life  of  the  squadron,'  she  certainly  fails  within  the 
scrutiny  of  tbe  arbiter,  and  strict  equity  would  demand  that 
her  loss  be  imputed  to  the  common  account,  which  is  accord- 
ingly done  in  this  liquidation. 

**!%€  Oallao  as  a  transport. — ^Though  this  vessel  did  not 
belong  to  the  allied  fleet,  yet  it  has  been  conclusively  shown 
that  she  performed  important  transport  service  to  the  fleet, 
and  compensation  as  such,  while  actually  engaged  in  the  serv- 
ice,  has  been  allowed  in  this  liquidation. 

"O.  A.  LoaAN.'' 
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4.  British- HoNDXTBANEAN  Mixed  Commission. 

By  the  conveution  between  Great  Britain  and  Honduras, 
signed  by  Sir  Charles  Lennox  Wyke  and  SeOor  Don  Francisco 
Crnz  at  Comayagua,  November  28, 1859,  by  which  Great  Brit- 
ain recognized  the  sovereignty  of  HoDdaras  over  the  Bay 
Islands  and  over  the  district  occupied  by  the  Mosquito  Indians 
within  the  frontier  of  Honduras,  whatever  that  Sutler  might 
be,  it  was  agreed  (Art.  IV.)  that  as  British  subjects  had  by 
grant,  lease,  or  otherwise  theretofore  obtained  from  the  Mos- 
quito Indians  interests  in  various  lands  situated  within  the 
district  in  question,  the  Eepublic  of  Honduras  should  respect 
and  maintain  such  interests;  and  further  that  the  contracting 
parties  should,  within  a  year  after  the  exchange  of  the  ratifi- 
cations of  the  convention,  each  appoint  a  commissioner  in 
order  to  investigate  the  claims  of  British  subjects  '<  arising 
out  of  such  grants  or  leases,  or  otherwise."  All  British  sub- 
jects whose  claims  the  commissioners  should  pronounce  to  be 
valid,  were  to  be  "quieted  in  the  possession  of  their  respective 
interests  in  said  lands."  It  was  stipulated  (Art.  V.),  besides, 
that  the  commissioners  should  "  also  examine  and  decide  upon 
any  British  claims  upon  the  Government  of  Honduras  that 
may  be  submitted  to  them  other  than  those  "  above  described 
"  and  not  already  in  the  train  of  settlement;"  and  the  Eepublic 
of  Honduras  agreed  "to  carry  into  effect  any  agreements  for 
the  satisfaction  of  British  claims  already  made  but  not  yet  car- 
ried into  effect."^  But  as  the  commissioners  might  be  unable 
to  agree,  it  was  provided  that,  upon  their  meeting,  which  was 
to  take  place  in  Guatemala  city,  they  should,  after  making 
a  prescribed  declaration,  but  before  proceeding  to  any  other 
business,  "name  some  third  person  to  act  as  arbitrator  or 
umpire  in  any  case  or  cases  in  which  they  may  themselves 
differ  in  opinion."  If  they  should  be  unable  to  concur  in  the 
selection,  each  side  was  to  name  a  person  and  a  lot  was  to  be 
cast  in  each  case  of  difference.^ 

In  a  dispatch  of  July  6, 1862,^  Mr.*  E.  O.  Crosby,  minister  of 

1  Br.  and  For.  State  Papers,  XLIX.  13. 

3  Similar  provisions  for  the  adjostment  of  the  claims  of  British  anbjectA 
were  incorporated  in  the  treaty  between  Great  Britain  and  Nicaragaa, 
signed  by  Sir  Charles  Lennox  Wyke  and  Sefior  Don  Pedro  Zeledon  at 
Managua,  January  28,  1860,  by  which  the  sovereignty  of  Nicaragua  was 
recognized  over  the  district  occupied  by  the  Mosquito  Indians  "within 
the  frontier  of  that  republic.'*    (Br.  and  For.  State  Papers,  L.  96.) 

3  MSS.  Dept.  of  State. 
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the  XJiiited  States  to  Guatemala,  reported  that  the  joint  com- 
mission aathorized  by  the  treaty  of  November  28, 1859,  was 
then  in  session  at  Guatemala  dty,  and  that  the  commissioners, 
Mr.  James  Macdonald  on  the  part  of  Great  Britain  and  Mr. 
Leon  Alvarado  on  the  part  of  Honduras,  had  jointly  invited 
him  to  act  as  umpire.  He  suggested  that  he  be  authorized  to 
comply  with  their  request.  Mr.  Seward  replied  that  the  Presi- 
dent cheerfully  coosented  to  his  assuming  the  functions  of 
umpire;^  and  Mr.  Crosby,  having  received  this  permission, 
accepted  the  trust  and  entered  upon  the  performance  of  its 
duties.*  His  only  report  to  his  own  government  of  his  pro- 
ceedings as  umpire  was  made  while  he  was  still  acting  in  that 
capacity.  In  that  report,  which  bore  date  November  21, 1862,^ 
he  said : 

'^ Since  my  last  communication  to  your  department^  I  have 
been  engaged  as  umpire  in  deciding  important  claims  sub- 
mitte«l  to  me  by  the  mixed  commission  between  Honduras  and 
Great  Britain,  now  sitting  here. 

^'One  of  these  clams  embraces  a  tract  of  land  of  about  eight 
million  acres,  and  supposed  to  be  in  the  Olancho  district  of 
Honduras.  I  have  found  this  claim  so  fraudalent  and  un- 
worthy that  I  have  felt  constrained  to  declare  it  to  be  void." 

5.  The  Dundonald  Claim. 

In  1869  the  British  minister  at  Bio  de  Janeiro  presented  to 
the  Government  of  Brazil  a  claim  of  the  Earl  of  Dundonald 
for  services  which  his  father.  Admiral  Lord  Cochrane,  had 
rendered  to  Brazil  during  her  war  of  independence.  The 
Brazilian  Government  had  paid  considerable  sums  to  Lord 
Cochrane,  as  well  as  to  his  widow  and  son;  but  some  of  his 
claims  remained  unsettled.  Among  these  were  demands  for 
prize  money,  as  well  as  for  interest  on  arrears  of  pension,  the 
arrears  themselves  having  been  paid.  On  these  matters, 
which  were  embraced  in  the  claim  presented  by  the  British 
minister,  the  two  governments  were  unable  to  agree.  The 
British  minister  then  proposed  arbitration.  Tbe  Brazilian 
Government  assented,  and  suggested  the  envoys  of  the  United 
States  and  Italy  at  Eio  de  Janeiro — Mr.  James  E.  Partridge 

>  Mr.  Seward^  Seo.  of  State;  to  Mr.  Crosby,  August  7, 1862.    (MSS.  Dept.  of 
state.) 
•Mr.  Croeby  to  Mr.  Seward,  September  21, 1862.    MSS.  Dept.  of  State. 
»MSS.  Dept.  of  state. 
<  October  21, 1862. 
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and  Baron  Oavalchini — as  arbitrators,  with  power  to  name  an 
nmpire  in  case  th€iy  shoald  be  unable  to  agreeJ  Mr.  Partridge 
asked  the  consent  of  hia  government  to  accept  the  trnst,  and 
it  was  granted.*  In  October  1873  the  two  arbitrators  agreed 
npon  and  rendered  an  award.  The  claim  as  presented  to  the 
arbitrators;  with  the  compound  interest  demanded  by  the  agent 
of  the  claimant,  amounted  to  abont  £1,200,000.  The  claimant 
had  offered  to  settle  in  1860  for  £44,000.  The  arbitrators 
allowed  him  £38,675.' 

1  Mr.  Partridge  to  Mr.  Fish,  No.  112,  May  21, 1873,  MS8.  Dept.  of  State. 
«  Mr.  Fish,  See.  of  State,  to  Mr.  Partridge,  Jane  23,  1874,  MSS.  Dept. 
of  State. 
»For.  Rel.  1874,  pp.  70,  72,  73. 
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GENERAL  ARBITRATION. 

From  time  to  time  in  the  history  of  the  United  States  various 
propositions  have  been  made  looking  toward  the  establishment 
of  a  system  for  the  amicable  adjustment  of  all  difiereuces  be< 
tween  nations.  The  senate  of  Massachasetts  in  Febmary  1832 
adopted,  by  a  vote  of  19  to  5,  resolutions  expressive  of  the  opin- 
ion that  ^'some  mode  should  be  established  for  the  amicable 
and  final  adjustment  of  all  international  disputes,  instead  of 
resort  to  war."  In  1837  a  resolution  of  similar  purport  was 
pasj^ed  by  the  house  of  representatives  of  the  same  State 
unanimously,  and  by  the  senate  by  a  vote  of  35  to  5.  About 
this  time  an  agitation  began  for  the  convoking  of  a  congress  of 
nations,  for  the  purpose  of  establishing  an  international  tri- 
bunal for  the  adjustment  of  differences.^  A  resolution  recom- 
mendatory of  this  idea  was  adopted  by  the  legislature  of 
Massachusetts  in  1844,  and  by  the  legislature  of  Vermont  in 
18.')2.*  In  February  1851  Mr.  Foot,  from  the  Committee  on 
Foreign  Relations,  reported  to  the  Senate  of  the  United  States 
the  following  resolution: 

"Whereas  appeals  to  the  sword  for  the  determination  of  national  con- 
troversies are  always  prodactive  of  immeuse  evils;  and  whereas  the  spirit 
and  enterprises  of  the  age.  bat  more  especially  the  genius  of  onr  own 
Govemmenty  the  habits  of  our  people,  and  the  highest  permanent  pros- 
perity of  oar  republic,  as  well  as  the  claims  of  humanity,  the  dictates  of 
enlightened  reason,  and  the  precepts  of  our  holy  religion,  all  require  the 
ailuptiou  of  every  feasible  measure  consistent  with  the  national  honor  and 
the  security  of  our  rights,  to  prevent,  as  far  as  possible,  the  recnrrenoe  of 
war  hereafter:  Therefore, 

I  See  Prize  Essays  on  a  Congress  of  Nations,  Boston,  1840. 

'See,  for  yarions  memorials,  resolutions,  and  legislative  expressions, 
Poore's  Descriptive  Catalogue  of  Government  Publications,  336,  341,  342, 
366,  367,  372,  376,  377,  388,  404,  487,  523,  526,  5»8,  622,  627. 
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^*  Resolved,  That  in  the  judgment  of  this  body  it  wonld  be  proper  and 
desirable  for  the  Government  of  these  United  States,  whenever  practica- 
ble,  to  secure  in  its  treaties  with  other  nations  a  provision  for  referring  to 
the  decision  of  umpires  all  future  misunderstandings  that  can  not  be  sat- 
isfactorily adjusted  by  amicable  negotiation,  in  the  first  instance,  before 
a  resort  to  hostilities  shall  be  had." 

Two  years  later  Senator  Underwood,  from  the  same  com- 
mittee, reported  a  resolatiou  of  advice  to  the  President — 

"To  secure,  whenever  it  may  be  practicable,  a  stipulation  in  all  treaties 
hereafter  entered  into  with  other  nations,  providing  for  the  adjustment 
of  any  misunderstanding  or  controversy  which  may  arise  between  the 
contracting  parties,  by  referring  the  same  to  the  decision  of  disinterested 
and  impartial  arbitrators,  to  be  mutually  chosen/' 

May  31, 1872,  Mr.  JSumuer  introduced  in  the  Senate  the  fol- 
lowing resolatiou :  ^ 

"Whereas  by  international  law  and  existing  custom  war  is  recognized 
as  a  form  of  trial  for  the  determination  of  differences  between  nations ;  and 

**  Whereas  for  generations  good  men  have  protested  against  the  irra- 
tional character  of  this  arbitrament,  where  force  instead  of  justice  pre- 
vails, and  have  anxiously  sought  for  a  substitute  in  the  nature  of  a  judicial 
tribunal,  all  of  which  was  expressed  by  Franklin  in  his  exclamation, 
'  When  wiU  mankind  be  convinced  that  all  wars  are  follies,  very  expensive, 
and  very  mischievous,  and  agree  to  settle  their  differences  by  arbitra- 
tion?''and 

'^  Whereas  war  once  prevailed  in  the  dermination  of  differences  between 
individuals,  between  cities,  between  counties,  and  between  provinces, 
being  recognized  in  all  these  cases  as  the  arbiter  of  justice,  but  at  last 
yielded  to  a  judicial  tribunal,  and  now,  in  the  progress  of  civilization,  the 
time  has  come  for  the  extension  of  this  humane  principle  to  nations,  so 
that  their  differences  may  be  taken  from  the  arbitrament  of  war,  and,  in 
conformity  with  these  examples,  submitted  to  a  judicial  tribunal;  and 

'^Whereas  arbitration  has  been  formally  recognized  as  a  substitute  for 
war  in  the  determination  of  differences  between  nations,  being  especially 
recommended  by  the  congress  at  Paris,  where  were  assembled  the  repre- 
sentatives of  England,  France,  Russia,  Prussia,  Austria,  Sardinia,  and 
Turkey,  and  afterward  adopted  by  the  United  Stales  in  formal  treaty 
with  Great  Britain  for  the  determination  of  differences  arising  from  depre- 
dations of  British  cruisers,  and  also  from  opposing  claims  with  regard  to 
the  San  Juan  boundary ;  and 

''Whereas  it  becomes  important  to  consider  and  settle  the  true  charac- 
ter of  this  beneficent  tribunal,  thus  commended  and  adopted,  so  that  its 
authority  and  completeness  as  a  substitute  for  war  may  not  be  iuipaired, 
but  strengthened  and  upheld,  to  the  end  that  civilization  may  be  advanced 
and  war  be  limited  in  its  sphere :  therefore, 

''1.  Resolved,  That  in  the  determination  of  ^ternational  differences 
arbitration  should  become  a  substitute  for  war  in  reality  as  in  name,  and 


J  Sumner's  Works,  XV.  82. 

s9  Sparks'  Works  of  l^'ranklin,  476. 
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therefore  coextensive  with  war  in  jurisdiction,  so  that  any  qnostion  or 
grievance  which  might  be  the  occasion  of  war  or  of  misunderstanding 
between  nations  should  be  considered  by  this  tribunal. 

**2.  Besolvedy  That  any  withdrawal  from  a  treaty  recognizing  arbitra- 
tion, or  any  refusal  to  abide  the  judgment  of  the  accepted  tribunal,  or  any 
interposition  of  technicalities  to  limit  the  proceedings,  is  to  this  extent  a 
disparagement  of  the  tribunal  as  a  substitute  for  war,  and  therefore  hos- 
tile to  civilization. 

**  3.  liesolved,  That  the  United  States,  having  at  heart  the  cause  of  peace 
everywhere,  and  hoping  to  help  its  permanent  establishment  between 
nations,  hereby  recommend  the  adoption  of  arbitration  as  a  just  and  prac- 
tical method  for  the  determination  of  international  differences,  to  be 
maintained  sincerely  and  in  good  faith,  so  that  war  may  cease  to  be 
regarded  as  a  proper  form  of  trial  between  nations/' 

111  1874  a  resolution  in  favor  of  general  arbitration  was 
passed  by  the  House  of  Representatives. 

Of  all  the  memorials  and  petitions  presented  to  Congress  on 
the  subject  of  international  arbitration,  the  most  remarkable 
were  those  submitted  in  1888,  in  connection  with  the  communi- 
cation made  to  the  President  and  the  Congress  of  the  United 
States  in  that  year  by  233  members  of  the  British  Parliament 
urging  the  conclusion  of  a  treaty  between  the  United  States 
and  Great  Britain,  which  should  stipulate  ''that  any  differ- 
ences or  disputes  arising  between  the  two  governments,  which 
can  not  be  adjusted  by  diplomatic  agency,  shall  be  referred  to 
arbitration."  This  communication  was  reenforced  by  petitions 
and  memorials  from  a  great  number  of  associations  and  private 
individuals  from  Maine  to  California.  In  the  city  of  New  York 
a  public  meeting  was  held  to  welcome  a  deputation  of  English- 
men who  had  come  hither  to  present  the  communic^ation ;  and  a 
resolution  was  adopted,  pursuant  to  which  the  mayor  appointed 
a  committee  of  five  citizens,  composed  of  Messrs.  David  Dud- 
ley Field,  Andrew  Carnegie,  Morris  K.  Jesup,  Charles  A.  Pea- 
body,  Dorman  B.  Eaton,  and  Abram  S.  Hewitt,  to  urge  upon 
the  President  and  Congress  the  making  of  sucli  a  treaty  as 
that  described.  The  committee  had  an  interview  with  the 
Committee  on  Foreign  Eelations  and  x)repared  a  memorial 
which  was  laid  before  Congress.^ 

On  June  13,  1888,  Mr.  Sherman,  from  the  Committee  on 
Foreign  Relations,  reported  to  the  Senate  a  joint  resolution 
requesting  the  President — 

''To  invite,  from  time  to  time,  as  iit  occasions  may  arise,  negotiations 
with  any  goyernmeut  with  which  the  Uuited  States  lias  or  may  have 
diplomatic  relations,  to  the  end  that  any  ditlVreuces  or  disputes  arising 


'  8.  Mis.  Doc.  141, 50  Cong.  1  sess.  ^  t 
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between  the  two  governznentB  which  can  not  be  adjaeted  by  diplomatic 
agency  may  be  referred  to  arbitration,  and  be  peaceably  adjasted  by  saoh 
means." 

Colonel  Frey,  then  Swiss  minister  to  the  United  States,  on 
April  1, 1883,  addressed  to  Mr.  Freliugbuysen,  Secretary  of 
State,  a  confidential  inqniry  as  to  the  possibility  of  concluding 
between  the  two  countries  a  general  treaty  of  arbitration. 
Mr.  Frelinghuysen  replied  that,  while  sharing  the  conviction 
of  the  President  of  the  Swiss  Confederation,  that  recourse  to 
such  a  measure  for  the  settlement  of  diflerences  between  the 
two  countries  would  probably  be  unnecessary,  the  President, 
inasmuch  as  **such  a  treaty  would  respond  in  principle  to  the 
general  policy  of  this  country  in  past  years,"  was  ^^  disposed 
to  consider  the  proposition  with  favor." '  September  5, 18^, 
Colonel  Frey  submitted  a  draft  of  a  treaty,  the  receipt  of  which 
was  acknowledged  by  Mr.  Frelinghuysen  on  the  26th  of  the 
same  month.  This  draft,  which  was  adopted  by  the  Swiss 
Federal  Council  July  24,  1883,  was  as  follows: 

''1.  The  contracting  parties  agree  to  submit  to  an  arbitral  tribunal  all 
difficulties  which  may  arise  between  them  during  the  existence  of  the  • 
present  treaty,  whatever  may  be  the  cause,  the  nature  or  the  object  of 
such  difficulties. 

''2.  The  arbitral  tribunal  shall  be  composed  of  three  persons.  Each 
party  shall  designate  one  of  the  arbitrators.  It  shall  choose  him  from 
among  those  who  are  neither  citizens  of  the  state  nor  inhabitants  of  its 
territory.  The  two  arbitrators  thus  chosen  shall  themselves  choose  a 
third  arbitrator;  but  if  they  should  be  unable  to  agree,  the  third  arbi- 
trator shall  be  named  by  a  neutral  government.  This  government  shall 
be  designated  by  the  two  arbitrators,  or,  if  they  oau  not  agree,  by  lot. 

''3.  The  arbitral  tribunal,  when  called  together  by  the  third  arbitrator, 
shall  draw  up  a  form  of  agreement  which  shall  determine  the  object  of  the 
litigation,  the  composition  of  the  tribunal  and  the  duration  of  its  powers. 
The  agreement  shall  be  signed  by  the  representatives  of  the  parties  and 
by  the  arbitrators. 

"4.  The  arbitrators  shall  determine  their  own  procedure.  In  onler  to 
secure  a  just  result,  they  shall  make  use  of  all  the  means  which  they  may 
deem  necessary,  the  coutractiiig  parties  engaging  to  place  them  at  their 
disposal.  Theiv  judgment  shall  become  executory  one  month  after  its 
communication. 

"5.  The  contracting  parties  bind  themselves  to  observe  and  loyally  to 
carry  out  the  arbitral  sentence, 

"6.  The  present  treaty  shall  remain  in  force  for  a  period  of  thirty  years 
after  the  exchange  of  ratifications.  If  notice  of  its  abrogation  is  not 
given  before  the  beginning  of  the  thirtieth  year,  it  shall  remain  in  force 
for  another  period  of  thirty  years,  and  so  on, 

*Mr.  Frelinghuysen  to  Colonel  Frey,  April  IJ,  1883. 

Digitized  by  VjOOQIC 


GENERAL  AUBITBATION.  2113 

The  pendency  of  these  negotiations  was  referred  to  in  the 
President's  annual  message  of  1883,  but  they  were  never 
broQght  to  a  conclusion.^ 

November  29,  1881,  Mr.  Blaine,  as  Secretary  of  State,  ad- 
dressed an  instruction  to  the  ministers  of  the  United  States  to 
tbe  various  American  nations,  directing  them  to  invite  the 
governments  of  those  countries  to  participate  in  a  congress  to 
be  held  in  the  city  of  Washington  November  24, 1882,  ''for  the 
purpose  of  considering  and  discussing  the  methods  of  prevent- 
ing war  between  the  nations  of  America."  ^  Owing  to  the  con- 
dition of  afiPairs  in  a  part  of  South  America  and  to  the  fact 
that  no  provision  had  been  made  for  the  payment  of  the  ex- 
I)enses  of  such  a  conference,  the  invitation  was  afterward 
withdrawn.'*  The  project,  however,  was  afterward  revived 
and  enlarged  in  Congress,^  and  an  act  was  passed  authorizing 
the  calling  of  the  International  American  Conference,  which 
assembled  in  Washington  in  the  autumn  of  1889.  Among  its 
various  acts  this  conference  on  April  18,  1890,  adopted  the  fol- 
lowing report  of  the  committee  on  general  welfare: 

"I.  PLAN  OF  ARBITRATION. 

''  The  delegates  from  North,  Central  and  South  America,  in  conference 
assembled : 

''  Believing  that  war  is  the  most  cruel,  the  most  fruitless,  and  the  most 
dangerous  expedient  for  the  settlement  of  interuatioual  differences; 

"  Recognizing  that  the  growth  of  moral  principles  which  govern  polit- 
ical societies  has  created  an  earnest  desire  in  favor  of  the  amicable  a^nst- 
ment  of  such  diiferences ; 

''Animated  by  the  conviction  of  the  great  moral  and  material  benefits 
that  peace  offers  to  mankind,  and  trusting  that  tbe  existing  conditions  of 
the  respective  nations  are  especially  propitious  for  the  adoption  of  arbi- 
tration as  a  substitute  for  armed  struggles ; 

"Convinced  by  reason  of  their  friendly  and  cordial  meeting  in  the  pres- 
ent conference  that  the  American  republics,  controlled  alike  by  the  prin- 
ciplesy  duties  and  responsibilities  of  popular  government,  and  bound 


>  '*  We  have  granted  a  subsidy  of  1,000  francs,  for  the  year  1894,  to  the 
International  Bureau  of  Peace  at  Berne  on  tbe  ground  of  the  humane 
object  which  it  pursues.  Upon  the  request  of  the  bureau  the  political 
division  has  procured  for  it  official  documents  relating  to  international 
arbitrations  which  have  taken  place  since  the  commencement  of  this  cen- 
tury." Rapport  du  Department  des  Atfaires  ii^trangeres  [of  Switzerland], 
1894,  p.  38. 

«For.Rel.l881,13. 

»Mr.  Frelinghnysen,  Sec.  of  State,  to  Mr.  Osborn,  August  9, 1882. 

••See  Report  of  Mr.  McCrearj-,  from  the  Committee  on  Foreign  Affairs, 
April  15, 1886,  H.  Rep.  1684, 49  Cong.  1  sess. 
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together  by  vast  and  increasing  mutnal  interests,  can,  within  the  sphere 
of  their  own  action,  maintain  the  peace  of  the  continent;  and  the  good 
will  of  all  its  inhabitants; 

''And  considering  it  their  duty  to  lend  their  assent  to  the  lofty  princi- 
ples of  peace  which  the  most  enlightened  public  sentiment  of  the  world 
approves, 

''  Do  solemnly  recommend  all  the  govemment«  by  which  they  are  accred- 
ited to  conclude  a  uniform  treaty  of  arbitration  in  the  articles  following: 

"Article  I. 

"The  republics  of  North,  Central,  and  South  America  hereby  adopt 
arbitration  as  a  principle  of  American  International  Law  for  the  settle- 
ment of  the  differences,  disputes  or  controversies  that  may  arise  between 
two  or  more  of  them. 

"Article  II. 

"Arbitration  shall  be  obligatory  in  all  controversies  concerning  diplo- 
matic and  consular  privileges,  boundaries,  territories,  iudemnities,  the 
right  of  navigation,  and  the  validity,  construction  and  enforcement  of 
treaties. 

"Article  III. 

"Arbitration  shall  be  equally  obligatory  in  all  cases  other  than  those 
mentioned  in  the  foregoing  article,  whatever  may  be  their  origin,  nature, 
or  object,  with  the  single  exception  mentioned  in  the  next  following  article. 

"Article  IV. 

"The  sole  questions  excepted  from  the  provisions  of  the  preceding  art!  - 
cles  are  those  which,  in  the  judgment  of  any  one  of  the  nations  involved 
in  the  controversy,  may  imperil  its  independence.  In  which  case  for  such 
nation  arbitration  shall  be  optional ;  but  it  shall  be  obligatory  upon  the 
adversary  power. 

"Article  V. 

"All  controversies  or  differences,  whether  pending  or  hereafter  arising, 
shall  be  submitted  to  arbitration,  even  though  they  nay  have  originated 
in  occurrences  antedating  the  present  treaty. 

"Article  VI. 

"  No  question  shall  be  revived  by  virtue  of  this  treaty,  concerning  which 
a  detinite  agreement  shall  already  have  been  reached.  In  such  cases  arbi- 
tration shall  bo  resorted  to  only  for  the  settlement  of  questions  concerning 
the  validity,  interpretation  or  enforcement  of  such  agreements. 

"Article  VII. 

"The  choice  of  arbitrators  shall  not  be  limited  or  confined  to  American 
states.  Auy  government  may  serve  in 'the  capacity  of  arbitrator  which 
maintains  friendly  relations  with  the  nation  opposed  to  the  one  selecting 
it.  The  office  of  arbitrator  may  also  be  entrusted  to  tribunals  of  Justice, 
to  scientific  bodies,  to  public  officials,  or  to  private  individuals,  whether 
citizens  or  not  of  the  states  selecting  them. 
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"Article  VIII. 

''The  conrt  of  arbitration  may  consist  of  one  or  more  persons.  If  of 
one  person,  he  shall  be  selected  jointly  by  the  nations  concerned.  If 
of  several  persons,  their  selection  may  be  jointly  made  by  the  nations 
concerned.  Should  no  choice  be  agreed  upon,  each  nation  showing  a  dis- 
tinct interest  in  the  question  at  issue  shall  have  the  right  to  appoint  one 
arbitrator  on  its  own  behalf. 

''Article  IX. 

"  Whenever  the  conrt  shall  consist  of  an  even  number  of  arbitrators, 
the  nations  concerned  shall  appoint  an  umpire,  who  shall  decide  all 
questions  upon  which  the  arbitrators  may  disagree.  If  the  nations  inter- 
ested fail  to  agree  in  the  selection  of  an  umpire,  such  umpire  shall  be 
selected  by  the  arbitrators  already  appointed. 

"Article  X. 

"The  appointment  of  an  umpire,  and  his  acceptance,  shn'll  take  place 
before  the  arbitrators  enter  upon  the  hearing  of  the  questions  in  dispute. 

"Article  XI. 

"The  umpire  shall  not  act  as  a  member  of  the  court,  but  his  duties  and 
powers  shall  be  limited  to  the  decision  of  questions,  whether  principal 
or  incidental,  upon  which  the  arbitrators  shall  be  unable  to  agree. 

"Article  XII. 

"Should  an  arbitrator  or  an  umpire  be  prevented  from  serving  by  rea- 
son of  death,  resignation,  or  othor  cause,  such  arbitrator  or  umpire  shall 
be  replaced  by  a  substitute  to  be  selected  in  the  same  manner  in  which 
the  original  arbitrator  or  umpire  shall  have  been  chosen. 

"Article  XIII. 

"The  conrt  shall  hold  its  sessions  at  such  plaee  as  the  parties  in  interest 
may  agree  npon,  and  in  case  of  disagreement  or  failure  to  name  a  place 
the  court  itself  may  determine  the  location. 

"Articie  XIV. 

"When  the  conrt  shall  consist  of  several  arbitrators,  a  majority  of  the 
whole  number  may  act,  notwithstanding  the  absence  or  withdrawal  of 
the  minority.  In  such  case  the  majority  shall  continue  in  the  performance 
of  their  duties  until  they  shall  have  reache<l  a  final  determination  of  the 
questions  submitted  for  their  coubideration. 

"Article  XV. 

"The  decision  of  a  majority  of  the  whole  number  of  arbitrators  shall 
be  final  both  on  the  main  and  incidental  issues,  unless  in  the  agreement 
to  arbitrate  it  shall  have  been  expressly  provided  that  unanimity  is 
essential. 
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"Ahticlk  XVI. 

"The  general  expenses  of  arbitration  proceedings  sbali  be  paid  in  eqnal 
proportions  by  the  governmeutB  that  are  parties  thereto;  but  eKpenaefl 
incurred  by  either  party  in  the  preparation  and  prosecution  of  its  case 
shall  be  defrayed  by  it  individually. 

'^Articlk  XVII. 

"Whenever  disputes  arise,  the  nations  involved  shall  appoint  courts  of 
arbitration  in  accordance  with  the  provisions  of  the  preceding  artiolee. 
Only  by  the  mutual  and  free  consent  of  all  such  nations  may  those  pro- 
visions be  disregarded  and  courts  of  arbitration  appointed  under  different 
arrangements. 

"Article  XVIII. 

"This  treaty  shall  remain  in  force  for  twenty  years  from  the  date  of  the 
exchange  of  rati ti cations.  After  the  expiration  of  that  ])eriod,  it  shall 
continue  in  operation  until  one  of  the  contracting  parties  shall  have  noti- 
fied all  the  others  of  its  desire  to  terminate  it.  In  the  event  of  such  notice 
the  treaty  shall  continue  obligatory  upon  the  party  giving  it  for  one  year 
thereafter,  but  the  withdrawal  of  one  or  more  nations  shall  not  invalidate 
the  treaty  with  respect  to  the  other  nations  concerned. 

"Article  XIX. 

"This  treaty  shall  be  ratified  by  all  the  nations  approving  it  according 
to  their  respective  constitutional  methods;  and  the  ratifications  shall  be 
exchanged  in  the  city  of  Washington  on  or  before  the  1st  day  of  May, 
A.  D.  1891. 

"Any  other  nation  may  accept  this  treaty  and  become  a  party  thereto  by 
signing  a  copy  thereof  and  depositing  the  same  with  the  Government  of 
the  United  States;  whereupon  the  said  government  shall  communicate 
this  fact  to  the  other  contracting  parties 

"In  testimony  whereof,  the  undersigned  plenipotentiaries  have  hereunto 
aflSxed  their  signatures  and  seals. 

"Done  in  the  city  of  Washington,  in copies,  in  English,  Spanish 

and  Portuguese,  on  this day  of  the  month  of ,  one  thousand 

eight  hundred  and  ninety. 

*ai.  RECOMMENDATION  TO  EUROPEAN  POWERS. 

"T/10  IniemationaJ  American  Conference  resolves:  That  this  conference, 
having  recommended  arbitration  for  the  settlement  of  disputes  among  the 
republics  of  America,  begs  leave  to  express  the  wish  that  controversies 
between  them  and  the  nations  of  Europe  may  be  settled  in  the  same 
friendly  man  nor. 

"It  is  further  recommended  that  the  government  of  each  nation  herein 
represented  comninnicate  this  wish  to  all  friendly  powers. 

-III.  THE  RIGHT  OF  CONQUEST. 

"Whereas  the  International  Americ:in  Conference  feels  that  it  would 
fall  short  of  the  nuist  exalted  conception  of  its  mission  were  it  to  abstain 
from  embodying  its  pacific  and  fraternal  sentiments  in  declarations  tend- 
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iDg  to  promote  national  stability  and  guarantee  jast  international  relations 
among  the  nations  of  the  continent:  Be  it  therefore 

*'Beao1ved,  That  it  earnestly  recommends  to  the  governments  therein 
represented  the  adoption  of  the  following  declarations: 

''First.  That  the  principle  of  conqnest  shall  not^  during  the  continuance 
of  the  treaty  of  arbitration,  be  recognized  as  admissible  nnder  American 
public  law. 

''  Second.  That  all  cessions  of  territory  made  during  the  continuance 
of  the  treaty  of  arbitration  shall  be  void,  if  made  under  threats  of  war 
or  the  presence  of  an  armed  force. 

"Third.  Any  nation  from  which  such  cessions  shall  be  exacted  may  de- 
mand that  the  validity  of  the  cessions  so  made  shall  be  submitted  to  arbi- 
tratioi.. 

''Fourth.  Any  renunciation  of  the  right  to  arbitration  made  under  the 
conditions  named  in  the  second  section  shall  be  null  and  void."^ 

Mr.  BJaine,  in  Lis  farewell  address  to  the  conference,  on 
April  19, 1890,  referring  to  the  preceding  plan  of  arbitration, 
said: 

"  If,  in  this  closing  hour,  the  conference  had  but  one  deed  to  celebrate, 
we  should  dare  call  the  world's  attention  to  the  deliberate,  confident,  sol- 
emn dedication  of  two  great  continents  to  peace,  and  to  the  prosperity 
which  has  peace  for  its  foundation.  We  hold  up  this  new  Magna  Charta, 
which  abolishes  war  and  substitures  arbitration  between  the  American 
republics,  as  the  first  and  great  fruit  of  the  International  American  Confer- 
ence. That  noblest  of  Americans,  the  aged  poet  and  philanthropist, 
Whittier,  is  the  first  to  send  his  salutation  and  his  benediction,  declaring: 

"  'If  in  the  spirit  of  peace  the  American  conference  agrees  upon  a  rale 
of  arbitration  which  shall  make  war  in  this  hemisphere  well  nigh  impos- 
sible, its  sessions  will  prove  one  of  the  most  important  events  in  the  his- 
tory of  the  world.'" 

July  8,  1895,  the  French  Chamber  of  Deputies  unanimously 
resolved :  *'  The  Chamber  invites  the  government  to  negotiate, 
as  soon  as  possible,  a  permanent  treaty  of  arbitration  between 
the  French  Republic  and  the  Republic  of  the  United  States 
of  America.''* 


The  two  following  arbitrations  were  completed  too  late  for 
the  insertion  of  the  awards  in  their  proper  place : 

Ernesto  Cerruti,  a  native  of  Italy  and  a 

Caseof  Cernid.     retired  officer  in  the  Italian  army,  went  to 

Colombia  in  1868  and  settled  there.    In  1870 

he  became  a  consular  agent  of  Italy  by  appointment  of  the 

Italian  consul-general  at  Panama.    In  1871  he  resigned  his 


»S.  Ex.  Doc.  224,  51  Cong.  1  sess.  pp.  2-6. 
«For.  Eel.  1895,  I.  427. 
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commission  in  the  Italian  army,  and  in  the  same  year  con- 
tracted a  marriage  in  Colombia.  In  1872  he  imported  into 
the  country  a  quantity  of  arms  and  munitions  of  war  under  a 
contract  made  with  a  special  delegate  of  the  State  of  Gauca, 
of  which  Gen.  Jeremias  Cardenas  was  then  president  de  facto. 
Previously  to  making  this  contract,  but  in  the  same  year, 
Oerruti  formed  a  commercial  firm,  under  the  name  of  E. 
Cerruti  &  Co.,  with  Generals  Cardenas,  Hnrtado,  and  Lan- 
daeta.  This  firm  was  continued  with  some  changes  in  its 
constitution  in  1879  and  1884.  During  the  x)olitical  troubles 
in  Colombia  in  1876  and  1877  Cerruti  rendered  some  services 
to  the  government  of  Gauca,  and  furnished  it  with  munitions 
of  war  and  various  other  articles.  In  1882  he  ceased  to  be  a 
consular  agent  of  Italy,  and  in  the  same  year  supported  the 
candidacy  of  G«n.  Tonias  Eengifo  for  the  presidency  of  Canca. 

This  and  other  acts  of  Cerruti  aroused  in  a  part  of  the  popu- 
lation a  feeling  of  antagonism  toward  him — a  feeling  inspired 
by  political,  religious,  and  personal  difi'erences,  and  accentu- 
ated by  the  fact  that  his  partners  were  eminent  in  political 
and  military  affairs.  This  feeling  produced  its  natural  result 
in  the  disturbances  in  Colombia  in  1884  and  1885.  He  was 
charged  with  being  a  partisan  in  these  disturbances,  and  with 
giving  active  support  to  one  party  as  against  the  other.  The 
estate  on  which  he  lived  was  occupied  and  pillaged.  The  prop- 
erty of  his  firm  was  sequestered.  His  real  estate  was  seized 
in  like  manner.  He  himself  was  finally  arrested  and  held  for 
trial  on  criminal  charges.  A  few  days  afterward,  however,  he 
was  released  upon  the  peremptory  demand  of  the  commander 
of  the  Italian  war  ship  Flavio  Oioja^  who  supported  his  de- 
mand by  landing  an  armed  force.  This  incident  cansed  a  sev- 
erance of  diplomatic  relations  between  Italy  and  Colombia. 
The  renewal  of  such  relations  was  brought  about  through  the 
good  offices  of  Spain,  under  whose  mediation  a  protocol  be- 
tween Colombia  and  Italy  was  concluded  on  May  24,  1886. 
By  this  protocol  Colombia  agreed  to  restore  to  Cerruti  his  real 
estate  in  that  country,  and  it  was  stipulated  that  every  other 
claim  of  his  should  be  submitted  to  the  mediation  of  the  Span- 
ish Government, 

The  mediator  was  empowered  to  decide  (1)  whether  Cerruti 
had  lost  his  condition  as  a  neutral  alien,  (2)  whether  he  had 
lost  the  rights  and  privileges  belonging  to  aliens  in  Colombia, 
and  (3)  whether  an  indemnity  was  due  to  him.  It  was  pro- 
vided that  if  an  indemnity  should  be  found  to  be  due,  the 
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amoant  of  it,  as  well  as  the  terms  of  payment,  should  be  sub- 
mitted to  a  mixed  commission,  to  consist  of  representatives  of 
Italy,  Colombia,  and  Spain,  and  to  sit  at  Bogota.  With  refer- 
ence to  the  renewal  of  diplomatic  relations,  it  was  agreed  that 
such  renewal  should  take  pla«e  on  the  day  on  which  the  pro- 
tocol should  be  approved  by  the  two  governments;  that  each 
should  send  a  diplomatic  representative  to  the  other;  that  the 
Italian  minister  should  go  to  Colombia  in  a  naval  vessel, 
between  which  and  the  land  batteries  a  salute  of  twenty-one 
guns  should  be  exchanged  at  the  port  of  Cartagena. 

The  Spanish  Government  as  mediator  held  it  to  be  practi- 
callj'^  admitted  by  the  convention  that  Cerruti  had  not  lost  his 
Italian  nationality.  Did  he  lose  his  rights  as  an  alien  by  un- 
neutral conduct?  There  could  be  no  doubt,  said  the  mediator, 
that  an  alien  had  no  right  to  meddle  in  political  affairs,  and 
especially  in  political  rebellions;  but  the  rights  of  the  govern- 
ment might  be  secured  by  the  expulsion  of  the  alien  or  the 
application  to  him  of  the  i)enal  laws.  But  if  he  was  allowed  to  • 
remain  in  the  country  unmolested,  if  his  alleged  improper  or 
unlawful  acts  remain  unpunished,  the  question  seemed  to  have 
become  one  of  politics  rather  than  of  law.  The  authorities  of 
the  state  of  Cauca  neither  expelled  nor  condemned  Cerruti, 
but  declared  him  guilty  and  sequestered  his  property  before 
submitting  his  acts  to  the  judicial  power.  It  was  under  these 
circumstances  that  the  Italian  Government  came  to  his  aid. 
The  Government  of  Colombia,  itself,  said  the  mediator,  admit- 
ted in  the  diplomatic  correspondence  that  the  proceedings 
against  Cerruti  in  the  state  of  Cauca  were  not  authorized  by 
law,  but  were  undertaken  in  disregard  of  the  national  laws 
and  without  legal  evidence  to  sustain  the  charges  made 
against  him.  The  mediator  therefore  found  that  Cerruti  was 
entitled  both  to  the  restoration  of  his  property  and  to  dam- 
ages resulting  from  illegal  procedures. 

The  opinion  of  the  mediator  was  rendered  January  26, 1888. 
The  Colombian  Government  accepted  the  results  of  the  media- 
tion, though  it  did  not  admit  the  correctness  of  all  the  media-  . 
tor's  premises,  either  of  fact  or  of  law;  and  a  mixed  commission 
was  organized  at  Bogota,  in  accordance  with  the  third  article 
of  the  proctocol,  for  the  purpose  of  determining  the  amount  of 
the  indemnities  due  to  Cerruti.  His  claims,  however,  were  not 
presented  to  the  commission;  and,  three  weeks  before  the  time 
fixed  for  its  expiration,  it  suspended  its  sessions  because  there 
was  no  business  before  it  to  require  their  continuance.    The 
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Italian  Government  excased  Oerruti's  failure  to  appear  and 
present  his  claims  on  the  ground  that  the  agent  of  Colombia 
before  the  tribunal  had  declared  his  government's  intention 
not  to  accept  the  award.  A  long  diplomatic  correspondence 
ensued.  It  finally  resulted  in  the  conclusion  on  August  18, 
1894,  of  another  protocol  by  which  the  governments  of  Italy 
and  Colombia  agreed  to  submit  all  the  claims  of  Cerruti  for 
the  loss  and  damage  of  his  property  in  the  state  of  Cauca 
during  the  political  troubles  of  1885  to  the  arbitration  of  the 
President  of  the  United  States.  The  claimant  was  represented 
before  the  arbitrator  by  the  Messrs.  Coudert  Brothers,  of  New 
York ;  the  Colombian  Government  by  Mr.  Calderon  Carlisle,  of 
Washington.  The  arbitrator  rendered  on  March  2,  1897,  the 
following  award : 

^^A  ward  of  the  President  of  the  United  States  under  the  protocol 
concluded  Hie  eighteenth  day  of  August^  in  the  year  one  thousand 
eight  hundred  and  ninety-four^  between  the  Government  of  the 
Kingdom  of  Italy  and  the  Government  of  the  Republic  of 
Colombia. 

"This  Protocol,  concluded  August  18,  1894,  between  the 
Kingdom  of  Italy  and  the  Republic  of  Colombia,  was  entered 
into  for  the  purpose  of  putting  an  end  to  the  subjects  of  disa- 
greement between  the  two  Governments  growing  out  of  the 
claims  of  Signor  Ernesto  Cerruti  against  the  Government  of 
Colombia  for  losses  and  damages  to  his  property  in  the  State 
(now  Department)  of  Cauca  in  the  said  Kepublic  during  the 
political  troubles  of  1885,  and  for  the  further  purpose  of  making 
a  just  disposition  of  said  claims.  By  the  terms  of  the  i'rotocol 
each  Government  agreed  to  submit  to  arbitration  the  matters 
and  claims  above  referred  to  for  the  purpose  of  arriving  at  a 
settlement  thereof  as  between  the  two  Governments,  and  they 
joined  in  asking  me,  Grover  Cleveland,  President  of  the  United 
States  of  America,  to  accept  the  position  of  Arbitrator  in  the 
case  and  discharge  the  duties  pertaining  thereto  as  a  friendly 
act  to  both  Governments,  vesting  in  me  full  power,  authority, 
and  jurisdiction  to  do  and  perform  and  to  cause  to  be  done  and 
performed  all  things  without  any  limitation  whatsoever  which, 
in  my  judgment,  might  be  necessary  or  conducive  to  the  attain- 
ment in  a  fair  and  equitable  manner  of  the  ends  and  pur[>ose8 
the  agreement  is  intended  to  secure. 

'•  Pursuant  to  the  terms  of  the  said  Protocol,  the  two  Govern- 
ments, and  the  claimant,  Signor  Krnesto  Cerruti,  as  one  of  the 
two  parties  interested  in  the  suit,  have  submitted  to  me  within 
the  time  specitied  in  said  Protocol  the  documents  and  evidence 
in  support  of  their  several  asserted  rights. 

"Now,  therefore,  be  it  known,  that  I,  Grover  Cleveland, 
President  of  the  United  States  of  America,  upon  whom  the 
functions  of  Arbitrator  have  been  conferred  as  aforesaid,  hav- 

Digitized  by  VJ1KJV.JV  IC 


THE   CEHRIITI   CASE.  2121 

ing  duly  examined  the  documents  and  evidence  fiubmitted  by 
the  respective  parties  pursuant  to  the  provisions  of  said  Pro- 
tocol, and  having  considered  the  arguments  addressed  to  me 
in  relation  thereto,  do  hereby  decide  and  award: 

"1.  Tliat  the  claims  made  by  Signor  Ernesto  Oerruti  against 
the  Republic  of  Colombia  for  losses  of  and  damages  to  the  real 
and  personal  property  owned  by  him  individually  in  the  said 
State  of  Cauea,  and  the  claims  of  said  Signor  Ernesto  Oerruti  for 
injury  sustained  by  him  by  reason  of  losses  of  and  damages  to 
his  interest  in  the  firm  of  E.  Oerruti  and  Oompany,  are  proper 
claims  for  international  adjudication. 

"2.  That  the  claim  submitted  to  me  by  Signor  Ernesto  Oer- 
ruti for  personal  damages  resulting  from  imprisonment,  arrest, 
enforced  separation  from  his  family,  and  sufferings  and  priva- 
tions endured  by  himself  and  family  is  disallowed.  I  there- 
fore make  no  award  on  account  of  this  claim. 

"3.  The  claim  of  Signor  Ernesto  Oerruti  for  moneys  expended 
and  obligations  incurred  for  legal  expenses  in  the  preparation 
and  prosecution  of  this  claim,  including  former  and  present 
proceedings,  is  disallowed  by  me. 

*'4.  I  award  for  losses  and  damages  to  the  individual  prop- 
erty of  Signer  Ernesto  Oerruti  in  the  State  of  Cauca,  and  to 
his  interest  in  the  copartnership  of  E.  Oerruti  and  Oompany, 
of  which  he  was  a  member,  including  interest,  the  net  sum  of 
sixty  thousand  pounds  sterling,  of  which  sum  ten  thousand 
having  been  already  paid,  the  Government  of  the  Republic  of 
Oolorabia  will,  in  addition,  pay  to  the  Government  of  the  King- 
dom of  Italy,  for  the  use  of  Signor  Ernesto  Oerruti,  ten  thousand 
lK)unds  sterling  thereof  within  sixty  days  from  the  date  hereof, 
and  the  remainder,  being  forty  thousand  pounds,  within  nine 
months  from  the  date  hereof,  with  interest  from  the  date  of 
this  award  at  the  rate  of  six  per  cent  per  annum,  until  paid, 
both  paj^ments  to  be  made  by  draft,  payable  in  London,  Eng- 
land, with  exchange  from  Bogota  at  the  time  of  payment. 

"  5.  It  being  my^judgment  that  Signor  Oerruti  is,  as  between 
himself  and  the  Government  of  the  Republic  of  Colombia, 
which  I  find  has  by  its  aet;p  destroyed  his  means  for  liquidating 
the  debts  of  the  copartnership  of  K.  Oerruti  and  Oompany  for 
which  he  may  be  held  personally  liable,  entitled  to  enjoy  and 
be  protected  in  the  net  sum  awarded  him  hereby,  I  do,  under 
the  protocol  which  invests  me  with  full  i)ower,  authority,  and 
jurisdiction  to  do  and  to  perform  and  to  cause  to  be  done 
and  performed  all  things  without  any  limitation  whatsoever 
which  in  my  judgment  may  be  necessary  or  conducive  to  the 
attainment  in  a  fair  and  equitable  manner  of  the  ends  and 
purposes  which  the  Protocol  is  intended  to  secure,  decide  and 
adjudge  to  the  Government  of  the  Republic  of  Colombia  all 
rights,  legal  and  equitable,  of  the  said  Signor  Ernesto  C*erruti 
in  anil  to  all  property,  real,  personal,  and  mixed  in  the  Depart- 
ment of  Cauca  and  which  has  been  called  in  q  uestion  in  this  pro- 
ceeiling,  and  I  further  adjudge  and  decide  that  the  Government 
of  the  Republic  of  Colombia  shall  guarantee  and  protect  Signor    ^ 
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Ernesto  Gerrati  against  any  and  all  liability  on  accoant  of  the 
debts  of  the  said  copartnership,  and  shall  reimbnrse  Signor 
Ernesto  Cerrnti  to  the  extent  that  he  may  be  compelled  to  pay 
such  bona  fide  copartnership  debts  duly  established  against  all 
proper  defenses  which  could  and  ought  to  have  been  made,  and 
such  guaranty  and  reimbursement  shall  include  all  necessary 
expenses  for  prciperly  contesting  such  partnership  debts. 

*^  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  aflSxed. 

''  Done  in  duplicate  at  the  city  of  Washingtcm  on  the  second 
day  of  March,  in  the  year  one  thousand  eight  hundred  and 
ninety-seven,  and  of  the  Independence  of  the  United  States  the 
12Ist. 

[Seal  of  the  United  States.]  Grover  Cleveland. 

"By  the  President: 

"Kichard  Olney, 

^^  Secretary  of  State.^ 

Colombia,  while  acknowledging  her  obligation  to  pay  the 
indemnity  found  by  the  arbitrator  to  be  due  to  the  claimant, 
has  protested  against  that  part  of  the  foregoing  award  which 
on  the  one  hand  adjudges  to  her  the  rights  of  the  claimant  to 
property  in  Cauca,  but  on  the  other  requires  her  to  guarantee 
him  against  liability  for  partnership  debts  and  to  reimburse  him 
for  payments  and  expenses  on  that  score.  The  protocol  pro- 
vided that  the  arbitrator,  when  he  should  have  qualified  him- 
self to  enter  upon  his  duties,  should  "become  vested  with  full 
power,  authority,  and  jurisdiction  to  do  and  perform,  and  to 
cause  to  be  done  and  performed,  all  things  without  any  limi- 
tation whatsoever,  which  in  his  judgment  may  be  necessary  or 
conducive  to  the  attainment  in  a  fair  and  equitable  manner  of 
the  ends  and  purposes  which  this  agreement  is  intended  to 
secure." 

The  arbitrator  was  then  required  to  proceed  to  examine  and 
decide  (1)  which,  if  any,  of  the  claimant's  demands  were 
"proper  *  •  •  for  international  adjudication,''  and  (2) 
which,  if  any,  were  "  proper  •  •  •  for  adjudication  by  the 
territorial  courts  of  Colombia."  As  to  claims  of  the  first  class, 
he  was  required  to  determine  "the  amount  of  indemnity,  if 
any,  which  the  claimant  •  •  *  is  entitled  to  receive  from 
the  Government  of  Colombia  through  diplomatic  action;"  as 
to  any  claims  of  the  second  class,  he  was  directed,  after  ascer- 
taining that  they  belonged  in  that  category,  to  "take  no 
further  action  "upon  them.  By  these  stipulations  Colombia 
maintained  that  the  powers  of  the  arbitrator  were  expressly 
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limited  to  the  award  of  a  specillc  iudemnity  on  auy  interna- 
tional claims,  and  that  he  was  equally  precluded  froih  dealing 
with  any  matter  cognizable  by  the  Colombia  courts  or  from 
imposing  on  the  government  any  contingent  liabilities. 

At  page  961,  Vol.  I.,  of  this  work  reference 
imzig       Damage  ^^^  made  to  the  organization  of  a  mixed  com- 
CosuniBnon. 

mission  for  the  settlement  of  claims  growing 

out  of  the  fur-seal  controversy.  The  commissioners  were  so 
fortunate  as  to  reach  a  decision  without  resort  to  an  umpire. 
Their  award*  was  as  follows: 

"Whereas  by  a  convention  between  the  United  States  of 
America  and  (xreat  Britain,  signed  at  Washington  on  Febru- 
ary 8,  1890,  it  was,  among  otlier  matters,  agreed  and  concluded 
that  *  all  claims  on  account  of  injuries  sustained  by  persons  in 
whose  behalf  Great  Britain  is  entitled  to  claim  compensation 
from  the  United  States,  and  arising  by  virtue  of  a  certain 
treaty  between  the  United  States  and  Great  Britain,  signed  at 
Washington  on  February  29,  1892,  the  award  and  the  tindings 
of  the  tribunal  of  arbitration  constituted  thereunder,  as  also 
certain  additional  claims  specified  in  the  preamble  of  the  con- 
vention first  above  mentioned,  should  be  referred  to  two  com- 
missioners, one  of  whom  should  be  appointed  by  the  President 
of  the  United  States  and  the  other  by  Her  Britannic  IVIajesty, 
and  each  of  whom  should  be  learned  in  the  law,  and  it  was 
further  agreed  and  concluded  in  the  convention  first  herein 
named,  that  said  commissioners  should  determine  the  liability 
of  the  United  States,  if  any,  in  respect  of  each  claim,  and 
assess  the  amount  of  compensation,  if  any,  to  be  paid  on  account 
thereof: 

"Ana  whereas  the  President  of  the  United  States  of  Amer- 
ica appointed  the  Honorable  William  L.  Putnam,  a  judge  of 
the  circuit  court  of  the  TTnited  States  for  the  first  circuit,  one 
of  said  commissioners,  and  Her  Britannic  Majesty  appointed 
the  Honorable  George  Edwin  King,  a  justice  of  the  supreme 
court  of  Canada,  the  other  of  said  commissioners ;  and  we,  the 
said  commissioners,  having  met  at  Victoria,  in  the  province  of 
British  Columbia,  Canada,  on  the  twenty-third  day  of  Novem- 
ber, A.  D.  1896,  and  our  respective  powers  having  been  found 
to  be  duly  authenticated,  and  each  of  us  having  duly  taken  the 
oath  prescribed  by  the  convention,  proceeded  jointly  to  the 
discharge  of  our  duties  thereunder;  and  having  heard  and 
examined  on  oath  or  affirmation  every  question  of  fact  not 
found  by  the  tribunal  of  arbitration  under  the  treaty  between 
the  United  States  of  America  and  Her  Britannic  Majesty, 
signed  at  Washington  on  the  29th  of  February  1892,  and  hav- 
ing received  all  suitable  authentic  testimony  concerning  the 

^  S.  Doc.  59, 55th  Cong.  2d  sess.    The  total  amount  awarded  is  $473, 151.26. 
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same,  and  being  attended  by  counsel  on  behalf  of  the  United 
States  and  by  counsel  on  behalf  of  Great  Jiritaiu,  who  weie 
duly  heard  before  us,  and  having  impartially  and  carefully 
examined  the  questions  submitted  to  us: 

"Now  therefore  we,  the  said  commissioners,  do  hereby  de- 
termine, adjudge,  and  award  as  follows: 

"  The  rate  of  interest  awarded  by  us  is  six  per  cent  per  an- 
num, being  the  statutory  rate  at  Victoria,  British  Columbia, 
during  the  period  covered,  but  being  less  than  the  current  rate 
thereat. 

"As  to  the  claim  in  respect  of  the  vessel  Carolina^  it  is  de- 
termined that  the  United  States  are  liable  to  Great  Britain  in 
respect  thereof,  and  we  assess  the  amount  of  compensation  to 
be  paid  on  account  thereof  to  Great  Britain  on  behalf  of  the 
owner,  master,  officers,  and  crew  of  the  vessel,  as  follows: 
Thirteen  thousand  three  hundred  and  forty-one  dollars  and 
seventy-two  cents  ($13,341.72),  with  interest  from  September 
10, 1886,  until  this  day,  amounting  to  nine  thousand  and  twenty 
dollars  and  seventy  one  cents  ($9,020.71),  and  making  a  total 
of  principal  and  interest  of  twenty-two  thousand  three  hun- 
dred and  sixty-two  dollars  and  forty-three  cents  ($22,362.43). 

"As  to  the  claim  in  respect  of  the  vessel  Thornton^  it  is  ad- 
judged and  determined  that  tlie  Ignited  States  of  America  are 
liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 
award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain  on  behalf  of  the  owners,  master,  offi- 
cers, and  crew  of  the  vessel,  as  follows,  that  is  to  say,  thirteen 
thousand  five  hundred  and  twenty-one  dollars  and  ten  cents 
($13,521.10),  with  interest  from  September  10,  1886,  until  this 
day,  amounting  to  nine  thousand  one  hundred  and  forty-two 
dollars  and  fifty-three  cents  ('t<9,142.53),  and  making  a  total 
of  principal  and  interest  of  twenty-two  thousand  six  hundred 
and  sixty  three  dollars  and  sixty-three  cents  ($22,66,3.63). 

**As  to  the  claim  in  respect  of  the  vessel  Onwardy  it  is  ad- 
judged and  determined  that  the  United  States  of  America  are 
liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 
award  the  amount  of  comi)ensation  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners,  master,  offi- 
cers, and  crew  of  the  vessel  (exclusive  of  the  net  interest  of 
Alexander  McLean,  who  at  the  time  of  the  convention  was  a 
citizen  of  the  United  States  and  domiciled  therein  and  has  so 
remained),  as  follows,  that  is  to  say,  nine  thousand  three  hun- 
dred and  seventy-six  dollars  ($9,376),  with  interest  from  Sep- 
tember 10, 1886,  until  this  day,  amounting  to  six  thousand  three 
hundred  and  thirty-nine  dollars  ancl  seventy-four  cents 
($6,339.74),  and  making  a  total  of  principal  and  interest  of  the 
sum  of  fifteen  thousand  seven  hundred  and  fifteen  dollars  and 
seventy-four  cents  ($15,715.74). 

"As  to  the  chum  in  respect  of  the  vessel  Favourite^  it  is 
adjudged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  respect  thereof,  and  we  assess 
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and  award  the  amount  of  compensation  to  be  paid  on  accoant 
thereof  to  Great  Britain,  on  behalf  of  the  owners,  master,  officers, 
and  crew  of  the  vessel  (exclusive  of  the  net  interest  of  said 
Alexander  McLean)  as  follows,  that  is  to  say,  three  thousand 
two  hundred  and  two  dollars  ($3,202),  with  interest  from  Sep- 
tember 10, 1880,  until  this  day,  amounting  to  two  thousand  one 
hundred  and  sixty-five  dollars  and  eifrht  cents  ($2,165.08),  and 
making  a  total  of  principal  and  interest  of  the  sum  of  five 
thousand  three  hundred  and  sixty-seven  dollars  and  eight  cents 
($5,367.08). 

"As  to  the  claim  in  respect  of  the  vessel  W,  F.  Sayward^  it 
is  adjudged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 
award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners,  mastei,  offi- 
cers, and  crew  of  the  vessel,  as  follows,  that  is  to  say,  twelve 
thousand  five  hundred  and  thirty-seven  dollars  and  fifty  cents 
($12,537.50),  with  interest  from  September  10,  1887,  until  this 
day,  amounting  to  seven  thousand  seven  hundred  and  twenty- 
five  dollars  and  twenty  two  cents  ($7,725.22),  and  making  a 
total  principal  and  interest  of  the  sum  of  twenty  thousand 
two  hundred  and  sixty-two  dollars  and  seventy-two  cents 
($20,262.72). 

"As  to  the  claim  in  respect  of  the  vessel  Anna  Bed;  it  is 
adjudged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  respect  thereof,  and  we  assess 
and  award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners,  master,  offi- 
cers, and  crew  of  the  vessel  as  follows,  that  is  to  say,  twenty- 
one  thousand  six  hundred  and  ninety-two  dollars  and  fifty 
cents  ($21,692.50),  with  interest  from  September  10, 1887,  until 
this  day,  amounting  to  thirteen  thousand  three  hundred  and 
sixty  six  dollars  and  nineteen  cents  ($13,366.19),  making  a 
total  of  principal  and  interest  of  the  sum  of  thirty-five  thou- 
sand and  fifty-eight  dollars  and  sixty-nine  cents  ($35,058.69). 

"As  to  the  claim  in  respect  of  the  vessel  Alfred  Adams,  it  is 
adjudged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  rCvSpect  thereof,  and  we  assess 
and  award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain  on  behalf  of  the  owners,  master,  offi- 
cios, and  crew  of  the  vessel,  exclusive  of  the  net  interest  of 
Alexander  Frank,  who  at  the  time  of  the  convention  was  a 
citizen  of  the  United  States  and  domiciled  therein,  and  has  so 
remained,  as  follows,  that  is  to  say:  Ten  thousand  one  hun- 
dred and  twenty  four  dollars,  with  interest  from  September  10, 
1887,  until  this  day,  amounting  to  six  thousand  two  hundred 
and  thirty  eiglit  dollars  and  seven  cents  ($6,238.07),  and  making 
a  total  of  principal  and  interest  of  the  sum  of  sixteen  thou- 
sand three  hundred  and  sixty  two  dollars  and  seven  cents 
($16,362.07^. 

"As  to  the  claim  in  respect  of  the  vessel  Orace,  it  is  adjudged 
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and  determiiied  that  the  United  States  of  America  are  liable 
to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 
the  amount  of  compensation  to  be  x)aid  ou  account  thereof  to 
Great  Britain^  on  behalf  of  the  owners,  master,  officers,  and 
crew  of  the  vessel,  as  follows,  that  is  to  say,  twenty  six 
thousand  two  hundred  and  thirteen  dollars  and  fifty  cents 
($26,213.50),  with  interest  from  Seiitember  10, 1887,  until  this 
day,  amounting  to  sixteen  thousand  one  hundred  and  twenty- 
five  dollars  and  sixty-seven  cents  ($16,125.07),  and  making  a 
total  of  principal  and  interest  of  forty- two  thousand  three  hun- 
dred and  thirty  nine  dollars  and  seventeen  cents  (842,3;i9.17). 

''As  to  the  claim  in  respect  of  the  vessel  Dolphin^  it  is  ad- 
judged and  determined  that  the  United  States  of  America  arc 
liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 
award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners,  master, 
oflicers,  and  crew  of  the  vessel,  as  follows,  that  is  to  say,  thirty- 
one  thousand  four  hundred  and  eighty-four  dollars  ($31,484), 
with  interest  from  September  10,  1887,  until  this  day,  amount- 
ing to  the  sum  of  nineteen  thousand  three  hundred  and  ninety- 
nine  dollars  and  thirty-eight  cents  ($10,399.38),  and  making  a 
total  of  principal  an<l  interest  of  the  sum  of  fiity  thousand 
light  hundred  and  eighty-three  dollars  and  thirty-eight  cents 
($50,883.38). 

"  As  to  the  claim  in  respect  of  the  vessel  Ada^  it  is  adjudged 
and  determined  that  the  United  States  of  America  are  liable 
to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 
the  amount  of  compensation  to  be  paid  on  account  thereof  to 
Great  Britain,  on  behalf  of  the  owners,  master,  officers,  and 
crew  of  the  vessel,  as  follows,  that  is  to  say,  twenty  thousand 
nine  hundred  and  two  dollars  and  sixty-nine  cents  ($20,902.69), 
with  interest  from  September  10, 1887,  until  this  day,  amount- 
ing to  twelve  thousand  eight  hundred  and  eighty  dollars  and 
one  cent  ($1J,880.01),  and  making  a  total  of  ])rincipal  and 
interest  of  the  sum  of  thirty-three  thousand  seven  hundred 
and  eighty  two  dollars  and  seventy  cents  ($  J3,782.70). 

"As  to  the  claim  in  respect  of  the  vessel  Triumph^  warned  or 
seized  August  4,  1887,  it  is  adjudged  and  determined  that  the 
United  States  of  America  are  liable  to  Great  Britain  in  respect 
thereof,  and  we  assess  and  award  the  amount  of  compensation 
to  be  paid  on  account  thereof  to  (ireat  Britain,  on  behalf  of 
the  owners,  master,  officers,  and  crew  of  the  vessel,  as  follows, 
that  is  to  say,  seventeen  hundred  and  fiftydollars  ($1,750),  with 
interest  from  September  10, 1887,  until  this  day,  amounting  to 
one  thousand  and  seventy  eight  dollars  and  twenty-nine  cents 
($1,078.29),  and  making  a  total  of  principal  and  interest  of  the 
sum  of  two  thousand  ei^ht  hundred  and  twenty-eight  dollars 
and  twenty-nine  cents  ($2,828.29). 

"As  to  the  claim  in  respect  of  the  vessel  Juanita^  it  is  ad- 
judged and  determined  that  the  United  States  of  America  are 
liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 

Digitized  by  VjKJVJV  IC 


BEHRING   SEA   DAMAGE    CLAIMS.  2127 

award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Grreat  Britain,  on  behalf  of  the  owners,  master,  offi- 
cers, and  crew  of  the  vessel  as  follows,  that  is  to  say,  eleven 
thousand  four  hundred  and  ninety-three  dollars  ($11,493),  with 
interest  from  September  10, 1889,  until  this  day,  amounting  to 
five  thousand  seven  hundred  and  two  dollars  and  forty-four 
cents  ($5,702.44),  and  making  a  total  of  principal  and  interest 
of  the  sum  of  seventeen  thousand  one  hundred  and  ninety-tive 
dollars  and  forty  four  cents  ($17,195.44). 

"  As  to  the  claim  in  resi)ect  of  the  vessel  Pathfinder,  seized 
or  warned  July  29,  1889,  it  is  adjudged  and  determined  that 
the  United  States  of  America  are  liable  to  Great  Britain  in 
respect  thereof,  and  we  assess  and  award  the  amount  of  com- 
pensation to  be  paid  on  account  thereof  to  Great  Britain,  on 
behalf  of  the  owners,  master,  officers,  and  crew  of  the  vessel, 
as  follows,  that  is  to  say:  Thirteen  thousand  seven  hundred 
and  ninety-six  dollars  ($13,796),  with  interest  Irom  September 
10, 1889,  until  this  day,  amounting  to  six  thousand  eight  hun- 
dred and  forty-five  dollars  and  twelve  cents  ($6,845.12),  and 
making  a  total  of  principal  and  interest  of  the  sum  of  twenty 
thousand  six  hundred  and  forty  one  dollars  and  twelve  cents 
($20,641.12). 

"As  to  the  claim  in  respect  of  the  vessel  Triumph^  seized 
or  warned  July  11, 1889,  it  is  adjuged  and  determined  that  the 
United  States  of  America  are  liable  to  Great  Britain  in  respect 
thereof,  and  we  assess  and  award  the  amount  of  compensation 
to  be  paid  on  a(3C0uut  thereof  to  Great  Britain,  on  behalf  of 
the  owners,  master,  officers,  and  crew  of  the  vessel,  as  follows, 
that  is  to  say,  fifteen  thousand  four  hundred  and  fifty  dollars, 
with  interest  from  September  10,  1889,  until  this  day,  amount- 
ing to  seven  thousand  six  hundred  and  sixty-five  dollars  and 
seventy-seven  cents  ($7,665.77),  and  making  a  total  of  in'incijial 
and  interest  of  the  sum  of  twenty-three  thousand  one  hundred 
and  fifteen  dollars  and  seventy-seven  cents  ($23,115.77). 

*'A8  to  the  claim  in  respect  of  the  vessel  Black  Diamond, 
seized  or  warned  July  11,  1889,  it  is  adjudged  and  determined 
that  the  United  States  of  America  are  liable  to  Great  Britain 
in  respect  thereof,  and  we  assess  and  award  the  amount  of 
compensation  to  be  paid  on  account  thereof  to  Great  Britain, 
on  behalf  of  the  owners,  master,  officers,  and  crew  of  the  ves- 
sel, as  follows,  that  is  to  say,  fifteen  thousand  one  hundred 
and  seventy- three  dollars  ($15,173),  with  interest  from  Sep- 
tember 10,  1889,  until  this  day,  amounting  to  seven  thousand 
five  hundred  and  twenty  eight  dollars  and  thirty  two  cents 
($7,528.32),  and  making  a  total  of  principal  and  interest  of  the 
sum  of  twenty  two  thousand  seven  hundred  and  one  dollars 
and  thirty-two  cents  ($22,701.32). 

"As  to  the  claim  in  respect  of  the  vessel  Lily,  it  is  adjudged 

and  determined  that  the  United  States  of  America  are  liable 

to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 

the  amount  of  compensation  to  be  paid  on  account  thereof  to 
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Great  Britain,  on  behalf  of  the  owners,  master,  officers,  and 
crew  of  the  vessel  as  follows,  that  is  to  say,  eleven  thousand 
seven  hundred  and  thirty  nine  dollars  ($11,739)  with  interest 
from  September  10,  1881),  until  this  day,  amounting  to  live 
thousand  eight  hundred  and  thirty:  two  dollars  and  forty-eight 
cents  ($5,832.48),  and  making  a  total  of  principal  and  interest 
of  the  sum  of  seventeen  thousand  ^ve  hundred  and  seventy- 
one  dollars  and  forty-eight  cents  ($17,571.48). 

"As  to  the  claim  in  respect  of  the  vessel  ArM,  it  is  adjudged 
and  determined  that  tlie  United  States  of  America  are  liable 
to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 
the  amount  of  compensation  to  be  paid  on  account  thereof  to 
Great  Britain,  on  behalf  of  the  jowners,  master,  oi£cers,  and 
crew  of  the  vessel,  as  follows,  tbat  is  to  say,  forty-nine  hun- 
dred and  fifty  dollars  ($4,950),  with  interest  from  September 
10, 1889,  until  this  day,  amounting  to  two  thousand  four  hun- 
dred and  fifty-six  dollars  and  three  cents($2,45G.03),and  making 
a  total  of  principal  and  interest  of  the  sum  of  seven  thousand 
four  hundred  and  six  dollars  and  three  cents  ($7,400.03). 

''As  to  the  claim  in  respect  of  the  vessel  Kate,  it  Is  adjudged 
and  determined  that  the  United  States  of  America  are  liable 
to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 
the  amount  of  compensation  to  be  paid  on  account  thereof  to 
Great  Britain,  on  behalf  of  the  owners,  master,  officers,  and 
crew  of  the  vessel,  as  follows,  that  is  to  say,  three  thousand 
and  fifty  dollars  ($3,050)  with  interest  from  September  10, 1889, 
until  this  day,  amounting  to  one  thousand  five  hundred  and 
thirteen  dollars  and  thirty-one  cents  ($1,513.31),  and  making  a 
total  of  principal  and  interest  Of  the  sum  of  four  thousand  five 
hundred  and  sixty -three  dollars  and  thirty -one  cents  ($4,563.31 ). 

''As  to  the  claim  in  respect  of  the  vessel  Minnie^  it  is  adjudged 
and  determined  that  the  United  States  of  America  are*  liable 
to  Great  Britain  in  respect  thereof,  and  we  assess  and  award 
the  amount  of  compensation  to  be  paid  on  account  thereof  to 
Great  Britain,  on  behalf  of  the  owners,  master,  officers,  and 
crew  of  the  vessel,  as  follows,  that  is  to  say,  eighty-four  hun- 
dred and  sixty  dollars  ($8,460),  with  interest  from  September 
10, 1889,  until  this  day,  amounting  to  four  thousand  one  hun- 
dred and  ninety-seven  dollars  and  fifty  seven  cents  ($4,197.67), 
and  making  a  total  of  ])rincipal  and  interest  of  the  sum  of 
twelve  thousand  six  hundred  and  fifty-seven  dollars  and  fifty- 
seven  cents  ($12,057.57). 

"As  to  the  claim  in  respect  of  the  vessel  Pathfinder^  seized 
March  27, 1890,  it  is  adjudged  and  determined  that  the  United 
States  of  America  are  liable  to  Great  Britain  in  respect  thereof, 
and  we  assess  and  award  the  amount  of  compensation  to  be 
paid  on  account  thereof  to  Great  Britain,  on  behalf  of  the 
owners,  master,  officers,  and  crew  of  the  vessel,  as  follows, 
that  is  to  say,  eight  hundred  dollars  ($800),  with  interest  from 
March  27,  1890,  until  this  day,  amounting  to  three  hundred 
and  seventy  dollars  and  sixty  seven  cents  ($370.67),  and  mak- 
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iug  a  total  of  principal  and  interest  of  the  sam  of  eleven  hun- 
dred and  seventy  dollars  and  sixty-seven  cents  ($1,170.67). 

"As  to  the  claim  in  respect  of  the  vessel  Wanderer ,  it  is 
adjudged  and  determined  that  there  is  no  liability  on  the  part 
of  the  United  States  of  America  in  respect  of  such  claim. 

"As  to  the  claim  in  respect  of  the  vessel  Winnifredy  it  is 
adjudged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  respect  thereof,  and  we  assess 
and  award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners  thereof,  as 
follows,  that  U  to  say,  three  thousand  two  hundred  and  eighty 
three  dollars  and  five  cents  ($3,283.05),  with  interest  from  July 
27, 1892,  until  this  day,  amounting  to  one  thousand  and  sixty- 
one  dollars  and  fifty  two  cents  ($1,001.52),  and  making  a  total 
of  principal  and  interest  of  the  sum  of  four  thousand  three 
hundred  and  forty- four  dollars  and  fifty-seven  cents  ($4,344.57). 

"  As  to  the  claim  in  respect  of  the  vessel  Henriettaj  it  is  ad- 
judged and  determined  that  the  United  States  of  America  are 
liable  to  Great  Britain  in  respect  thereof,  and  we  assess  and 
award  the  amount  of  compensation  to  be  paid  on  account 
thereof  to  Great  Britain  on  behalf  of  the  owners,  master,  offi- 
cers, and  crew  of  the  vessel,  as  follows,  that  is  to  say,  nine 
thousand  five  hundred  and  ninety-nine  dollars  and  eighty-five 
cents  ($9,699.85),  with  interest  on  twenty-four  hundred  and 
thirty  seven  dollars  from  September  2,  1892,  until  this  day, 
and  upon  the  balance  from  February  17,  1894,  until  this  day, 
juaking  the  entire  interest  two  thousand  four  hundred  and 
twenty-one  dollars  and  nineteen  cents  ($2,421.19),  making  a 
total  of  principal  and  interest  of  the  sum  of  twelve  thousand 
and  twenty-one  dollars  and  four  cents  ($12,021.04). 

"As  to  the  claim  in  respect  of  the  vessel  Oncar  and  Hattie^  it 
is  a^Jadged  and  determined  that  the  United  States  of  America 
are  liable  to  Great  Britain  in  respect  thereof,  and  we  assess 
and  award  the  amount  of  coinpensati(»n  to  be  paid  on  account 
thereof  to  Great  Britain,  on  behalf  of  the  owners  thereof,  as 
follows,  that  is  to  say,  two  thousand  two  hundred  and  fifty 
dollars  ($2,250),  with  interest  from  August  30,  1892,  until  this 
day,  amounting  to  seven  hundred  and  fifteen  dollars  and  five 
cents  ($715.05),  and  making  a  total  of  principal  and  interest  of 
the  sum  of  two  thousand  nine  hundred  and  sixty- five  dollars 
and  five  cents  ($2,965.05). 

"As  to  the  personal  claims  we  adjudge  and  determine  that 
the  United  States  of  America  are  liable  on  account  of  the  fol- 
lowing persons,  and  assess  and  award  the  amount  of  compensa- 
tion to  be  paid  to  Great  Britain  on  account  of  each  of  them,  as 
follows: 

"  Daniel  Monroe,  master  of  the  Omcard,  the  principal  sum  of 
three  thousand  dollars  ($3,000),  with  interest  from  September 
10, 1886,  to  this  day,  making  a  total  amount  of  five  thousand 
and  twenty-eight  dollars  and  fifty  cents  ($5,028.50). 

"John  Margotich,  mate  of  the  Onward^  the  principal  sum  of 
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twenty-five  handred  dollars  ($2,500),  with  interest  from  Sep- 
tember 10, 1886,  to  this  day,  making  a  total  amount  of  four 
thousand  one  hundred  and  uinety  dollars  and  forty-two  cents 
($4,190.42). 

<^  Hans  Guttormsen,  master  of  the  Thornton^  the  principal 
sum  of  three  thousand  dollars  ($3,000),  with  interest  from  Sep- 
tember 10,  1886,  to  this  day,  making  a  total  amount  of  five 
thousand  and  twenty-eight  dollars  and  fifty  cents  ($5,028.50). 

^<  Harry  Norman,  mate  of  the  Thornton^  the  principal  sum 
of  twenty- five  hundred  dollars  ($2,500),  with  interest  from  Sep- 
tember 10, 1886,  to  this  day,  making  a  total  amount  of  four 
thousand  one  hundred  and  ninety  dollars  and  forty-two  cents 
($4,190.42). 

<^  James  Ogilvie,  master  of  the  Carolina^  the  principal  sum 
of  three  thousand  dollars,  with  interest  from  September  10, 
1886,  to  this  day,  making  a  total  amount  of  five  thousand  and 
twenty-eight  dollars  and  fifty  cents  ($5,028.60). 

^'  James  Blake,  mate  of  the  Carohnay  the  principal  sum  of 
twenty-five  hundred  dollars  ($2,500),  with  interest  from  Sep 
tember  10, 1886,  to  this  day,  making  a  total  amount  of  four 
thousand  one  hundred  and  ninety  dollars  and  forty-two  cents 
($4,190.42). 

"  James  D.  Warren,  master  of  the  Dolphin^  the  principal 
sum  of  two  thousand  dollars  ($2,000),  with  interest  from  Sep- 
tember 10, 1887,  to  this  day,  making  a  total  amount  of  three 
thousand  and  two  hundred  and  thirty-two  dollars  and  thirty- 
three  cents  ($3,232.33). 

"  John  Reilly,  mate  of  the  Dolphin^  the  principal  sum  of  fif- 
teen hundred  dollars  ($1,500),  with  interest  from  September 
10, 1887,  to  this  day,  making  a  total  amount  of  two  thousand 
four  hundred  and  twenty-four  dollars  and  twenty-five  cents 
($2,424.25). 

"  George  P.  Fesey,  master  of  the  W,  P.  Say  ward ,  the  prin- 
cipal sum  of  two  thousand  dollars  ($2,000),  with  interest  from 
September  10, 1887,  to  this  day,  making  a  total  amount  of  three 
thousand  two  hundred  and  thirty-two  dollars  and  thirty-three 
cents  ($3,232.33). 

"  A.  B.  Laing,  mate  of  the  W.  P.  Sayward,  the  principal  sum 
of  fifteen  hundred  dollars  ($1,500),  with  interest  from  Septem- 
ber 10, 1887,  to  this  day,  making  a  total  amount  of  two  thou- 
sand four  hundred  and  twenty-four  dollars  and  twenty-five 
cents  ($2,424.25). 

^<  Louis  Olsen,  master  of  the  Anna  Becky  the  principal  sum 
of  two  thousand  dollars  ($2,000),  with  interest  from  September 
10, 1887,  making  a  total  amount  of  three  thousand  two  hun- 
dred and  thirty-two  dollars  and  thirty-three  cents  ($3,232.33). 

^^  Michael  Keefe,  mate  of  the  Anna  Beckj  the  principal  sum 
of  fifteen  hundred  dollars  ($1,500),  with  interest  from  Septem- 
ber 10,  1887,  to  this  day,  making  a  total  amount  of  two  thou- 
sand four  hundred  and  twenty-four  dollars  and  twenty-five 
cents  ($2,424.25). 
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"W.  Petit,  master  of  the  Orace^  the  principal  sum  of  two 
thousand  dollars  ($2,000),  with  interest  from  September  10, 
1887,  to  this  day,  making  a  total  amount  of  three  thousand 
two  hundred  and  thirty- two  dollars  and  thirty- three  cents 
($3,232.33). 

"C.  A.  Luudberg,  mate  of  the  Ada^  the  principal  sum  of  one 
thousand  dollars  ($1,000),  with  interest  from  September  10, 
1887,  to  this  day,  making  a  total  amount  of  one  thousand  six 
hundred  and  sixteen  dollars  and  seventeen  cents  ($1,616.17). 

"As  to  <  costs  in  Say  ward  Case,' it  is  adjndged  and  deter- 
mined that  there  is  no  liability  on  the  part  of  tbe  Uuiited 
States  of  America  in  respect  of  such  claim. 

"Her  Majesty  also  presented  for  our  consideration  the  fol- 
lowing claims,  that  is  to  say,  in  behalf  of  the  Black  Diamond^ 
warn^  by  the  collector. at  Unalaska  on  July  1,  1886,  and  also 
in  behalf  of  James  Gaudin,  master  of  the  Ada,  as  to  each  of 
which  we  determine  and  award  that  we  have  no  jurisdiction, 
and  we  dismiss  the  same. 

'<Made  in  duplicate  and  signed  by  us  this  seventeenth  day 
of  December,  A.  D.  1897. 

"William  L.  Putnam, 
"  CommiHsioner  appointed  by  the 

President  of  the  United  States. 
"George  E.  King, 
"  Oommissioner  appointed  by  Her  Britannic  Majesty, 

"  Eespecting  the  claims  mentioned  in  the  award  of  the  com- 
missioners as  having  been  presented  on  behalf  of  Great  Brit- 
ain and  dismissed  as  not  being  within  our  jurisdiction,  namely, 
the  claims  of  the  Blaclc  Diamond,  arising  in  the  year  1886,  and 
the  personal  claim  of  James  Gaudin,  the  commissioners,  in 
pursuance  of  the  communication  to  them  from  the  Secretary 
of  State  for  the  United  States  and  Her  Britannic  Majesty's 
ambassador  at  Washington,  dated  at  Washington,  January 
26, 1897,  and  appearing  in  the  protocol  of  February  2, 1897, 
beg  to  report  as  follows: 

"  We  find  that  damages  were  sustained  by  the  owners,  mas- 
ter, officers,  and  crew  of  the  Black  Diamond,  in  connection 
with  the  notice  given  by  the  collector  of  customs  at  Unalaska 
on  July  1, 1886,  to  the  amount  of  five  thousand  dollars  ($5,000), 
with  interest  at  the  rate  of  six  per  cent  per  annum  from  Sep- 
tember 10,  A.  D.  1887. 

"And  as  to  t^  e  personal  claims  of  James  Gaudin,  master  of 
the  Ada  in  1887,  we  report  that  the  amount  of  damage  sus- 
tained by  him  was  one  thousand  dollars  ^$1,000),  with  interest 
at  the  rate  of  six  per  cent  per  annum  from  September  10, 1887. 

"December  17, 1897. 

"William  L.  Putnam, 
"  Commissioner  appointed  by  the 

President  of  the  United  States. 
"George  E.  King, 
"  Oommissioner  appointed  by  Her  Britannic  Majesty. '^^ 
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for  United  States,  Benjamin  F.  Rexford 1553 
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of  1868 12^ 

counsel  opposing  claims  of  Hadson's  Bay  and  Pnget's  Sound 

agrioultural  companies,  treaty  of  1863 240 

Cushman,  G,  G., 
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"  Fifty-four  Forty  or  Fight,'' 
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plan  for  Joint  High  Commission  submitted  by  Sir  John  Rose  ..  521, 523 

reply  suggested  by  Mr.  Sumner 525 
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Forbes,  Paul  S., 

mission  of,  to  secure  independence  of  Cuba 1026 
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mala      2106 
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Guzman,  Gen.  Leon, 
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Hoar,  Ehenezer  liockicood, 

appointed  member  of  J  oiut  High  Commission,  1871 536 

Holmes,  John, 
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Howell,  David, 
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amount  of  award 268 
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